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August 31, 2020

Honorable Edythe Nash Gaiser
Clerk of The Supreme Court of
Appeals of West Virginia

Room E-317

Capitol Building

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

RE:  Acme Enterprises, Inc. v. M C. Development Company, Inc.
Civil Action No. 20-C-84 (£l

Dear Ms. Gaiser:

Enclosed for filing in the above-referenced matter, please find a Motion to Refer
Case to the business Court Division

If you have any questions whatsoever about the filing of Motion to Refer Case
to the Business Court Division, please do not hesitate to call me at (304) 391-8814 or email
me at vwilson@kaycasto.com.

Sincerely,

Vekss A Wiksro ¥

Victoria L. Wilson

VLW/afb
Enclosures
Cc: Per Certificate of Service
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

ACME ENTERPRISES, INC.,,
a Michigan corporation,

Plaintiff,
Cabell County Circuit Court

vs. Civil Action No. 20-C-84

M C DEVELOPMENT COMPANY, INC.,
a Kentucky corporation,

Defendant.
TO: THE HONORABLE CHIEF JUSTICE

MOTION To REFER CASE To THE BUSINESS COURT DIVISION

Pursuant to Rule 29.06 of the West Virginia Trial Court Rules, the Plaintiff/Counterclaim-
Defendant, Acme Enterprises, Inc. (“Acme”), by counsel, respectfully requests the above-styled case be
referred to the Business Court Division.

There are no known related actions.

This action involves: (Please check all that apply):

7§ Breach of Contract; O Professional Liability Claims in
O Sale or Purchase of Commercial Entity, Connec.tlon with t_he Rendering of .
) Professional Services to a Commercial
Sale or Purchase of Commercial Real Entity;
Estate; . ’ . .
) O Anti-trust Actions between Commercial
O Sale or Purchase of Commercial Products Entities:
Covered by the Uniform Commercial . ’ .
Code: O Injunctive and Declaratory Relief Between

Commercial Entities;

0 Terms of a Commercial Lease; o .
O Liability of Shareholders, Directors,

Commercial Non-consumer debts; Officers. Partners. etc.:
Internal Affairs of a Commercial Entity; 0 Mergers, Consolidations, Sale of Assets,
Trade Secrets and Trademark Infringement; Issuance of Debt, Equity and Like Interest;

Non-compete Agreements; Shareholders Derivative Claims;

0o ook

Intellectual Property, Securities, Technology Commercial Bank Transactions;

Disputes; Franchisees/Franchisors;

[ R W B |

0 Commercial Torts; Internet, Electronic Commerce and

00 Insurance Coverage Disputes in Biotechnology
Commercial Insurance Policies;



Disputes involving Commercial Entities; or B

O Other (Describe)

In support of this motion, this matter contains issues significant to businesses, and presents
novel and/or complex commercial or technological issues for which specialized treatment will be
helpful, as more fully described herein.

Acme is a Michigan corporation with its principal place of business in Roseville, Michigan.
In addition to its other work, Acme builds Taco Bell Restaurants throughout the country and
averages between five and seven new Taco Bell construction projects each year. Acme contracted
with M C Development Co., Inc. (“MCDC”) to build a new Taco Bell restaurant on Kinetic Drive
in Huntington, West Virginia. The contract was for $1,171,633.00. Unfortunately, the project did
not proceed as planned. There were numerous delays in the project due to failure of the Owners
to answer questions and address problems in a timely fashion. Acme started construction of the
project in September 2018 and turned the project over to the Owners in October 2019.

After numerous attempts to resolve unpaid invoices and change orders with MCDC, Acme
filed a Notice of Mechanic’s lien with the Clerk of the County Commission of Cabell County on
February 4, 2020 against MCDC. The Mechanic’s lien is of record in Book 22, at Page 588, in
the amount of $374,509.30. Thereafter on March 12, 2020, Acme filed a Complaint to enforce the
mechanic’s lien in the Circuit Court of Cabell County. MCDC answered the Complaint and filed
counterclaims against Acme on July 20, 2020. MCDC’s Counterclaim alleges multiple legal
claims including Breach of Contract, Breach of Duty of Good Faith and Fair Dealing, Slander of
Title, and Liquidated Damages. MCDC seeks attorney fees, compensatory damages, punitive

damages, pre and post judgment interest, and any other legal or equitable relief the court deems

appropriate.



Trial Court Rule 29.04(a)(1) requires that cases transferred to the business court involve
“matters of significance to the transactions, operations, or governance between business entities.”
This matter involves a significant business transaction between two business entities. Acme and
MCDC contracted for the construction of a new Taco Bell restaurant at a cost of over $1 million.
Due to disagreements surrounding the terms of the construction contract and the obligations of
each party thereunder, Acme and MCDC are each secking payment and/or damages exceeding
$300,000.00. Further, this matter will require analysis of the contract between Acme and MCDC,
including certain franchise requirements that are in place for construction of new Taco Bell
restaurants. Additionally, the court will need to consider building design plans, construction
practices, and numerous change orders that are in dispute between Acme and MCDC. As a result,
this matter would benefit greatly from assignment to the Business Court.

In further support of this Motion, please find attached hereto an accurate copy of the
operative Complaint, MCDC’s Answer and Counterclaim, and Acme’s Answer to the
Counterclaim and the docket sheet. The Complaint has copies of the contract and mechanic’s lien
attached as exhibits and as such they are not attached separately to this filing.

In regard to expedited review, the Movant:

w DOES NOT request an expedited review under W.Va. Trial Court Rule 29.06(a)(4),
and gives notice that all affected parties may file a memorandum stating their
position, in accordance with W.Va. Trial Court Rule 29.

[0 hereby REQUESTS that the Chief Justice grant this Motion to Refer without
responses, pursuant to W.Va. Trial Court Rule 29.06(a)(4), and contends that the

following constitutes good cause to do so:




WHEREFORE, the undersigned hereby MOVES, pursuant to W.Va. Trial Court Rule 29,

the Chief Justice of the West Virginia Supreme Court of Appeals to refer this case to the Business

Court Division.

Respectfully submitted this 315 day of August, 2020.

ACME ENTERPRISES, INC.
Plaintiff/Counterclaim Defendant,
By Counsel

Tracey A. Rohrbaugh (WV Bar #6662)
Kay Casto & Chaney PLLC

400 Foxcroft Ave., Suite 100
Martinsburg, WV 25401

Phone: (304) 901-7502

Email: trohrbaugha kavcasto.com

and

Victoria L. Wilson (WV Bar #10607)
Kay Casto & Chaney PLLC

707 Virginia Street, East

Suite 1500

Charleston, WV 25301

Phone: (304) 345-8900

Email: vwilson(wkaycasto.com



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

ACME ENTERPRISES, INC.,,
a Michigan corporation,

Plaintiff,
Cabell County Circuit Court

VS. Civil Action No. 20-C-84

M C DEVELOPMENT COMPANY, INC.,
a Kentucky corporation,

Defendant.

TO: THE HONORABLE CHIEF JUSTICE

CERTIFICATE OF SERVICE

I, Victoria L. Wilson, do hereby certify that on this 31% day of August 2020, I have served the
foregoing “Motion to Refer Case to Business Court Division,” with attachments by first-class
United States mail, postage prepaid, addressed as follows:

Richard J. Bolen, Esq.

Janet S. Holbrook, Esq.

J. David Bolen, Esq.

Melissa Dodd Veltri, Esq.

Dinsmore & Shohl LLP

611 Third Avenue

Huntington, WV 25701

Counsel for M C Development Company, Inc.

Cabell County Circuit Clerk
Jeffrey E. Hood, Clerk

750 Fifth Avenuc
Huntington, WV 25701

Judge Christopher D. Chiles
Cabell County Courthouse
750 Fifth Avenue
Huntington, WV 25701



Business Court Division Central Office,
Berkeley County Judicial Center,

380 West South Street, Suite 2100
Martinsburg, WV 25401

(/M : LL/\&_

Victoria L. Wilson (WVSB #10607)
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SUMMONS

CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA

ACME ENTERPRISES, INC.,

V. 2020-C-84 Judge Chris Chiles

MC DEVELOPMENT COMPANY, INC.
Court & Madiscon Street
L,ouiga, KY 41230

To the Above-Named Defendant (s) :
IN THE NAME OF THE STATE OF WEST VIRGINIA, you are hereby summoned and
required to serve upon Tracey A. Dent Rohrbaugh
Plaintiff's Attorney, whose address is 400 Foxcroft Ave.

Suite 100

Martinsburg, WV 25401
an answer, including any related counter-claim you may have, to the complaint
filed against you in the above-styled civil action, a true copy of which is
herewith delivered to you. You are required to serve your answer within 20
days after service of this summons upon You, exclusive of the day of service.
If you fail to do so, judgement by default will be taken against you for the
relief demanded in the complaint and you will be thereafter barred from
asserting in another action any claim you may have which must be asserted by
counter-claim in the above-styled civil action.

DATED: 3/12/2020
/
Jeffrey E.Hood, Clerk

Cabell Jeuit Coumiiitig
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Jeffrey Hood, Circuit Clerk
750 Fifth Avenue
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S UMMONS

CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA

ACME ENTERPRISES, INC.,

V. 2020-C-84 Judge Chris Chiles

MC DEVELOPMENT COMPANY, INC.
Court & Madison Street
Louisa, KY 41230

To the Above-Named pefendant {s) :
IN THE NAME OF THE STATE OF WEST VIRGINIA, you are hereby summoned and

required to serve upon Tracey A. Dent Rohrbaugh
plaintiff's Attorney, whose address is 400 Foxcroft Ave.

Suite 100

Martinsburg, WV 25401
an answer, including any related counter-claim you may have, to the complaint
filed against you in the above-styled civil action, a true copy of which is
herewith delivered to you. You are required to serve your answer within 20
days after service of this summons upon You, exclusive of the day of service.

If you fail to do so, judgement by default will be taken against you for the

relief demanded in the complaint and you will be thereafter barred from
asserting in another action any claim you may have which must be asserted by

counter-claim in the above-styled civil action.
DATED: 3/12/2020

o g,
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Return to:
Jeffrey Hood, Circuit Clerk
750 Fifth Avenue
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SUMMONS

CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA

ACME ENTERPRISES, INC.,

V. 2020-C-84 Judge Chris Chiles

MC DEVELOPMENT COMPANY, INC.
Ccourt & Madison Street
Louiga, KY 41230

To the Above-Named Defendant (s) :
IN THE NAME OF THE STATE OF WEST VIRGINIA, you are hereby summoned and
regquired to serve upon Tracey A. Dent Rohrbaugh
Plaintiff's Attorney, whose address ig 400 Foxcroft Ave.
Suite 100
Martinsburg, WV 25401
an answer, including any related counter-claim you may have, to the complaint

filed against you in the above-styled civil action, a true copy of which is
herewith delivered to you. You are required to serve your answer within 290
ive of the day of service.

days after service of this summons upon You, exclusil
If you fail to do so, judgement by default will be taken against you for the

yelief demanded in the complaint and you will be thereafter barred from
asserting in another action any claim you may have which must be asserted by
counter-claim in the above-styled civil action.

DATED: 3/12/2020 W,
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Jeffrey Hood, Circuit Clerk

750 Fifth Avenue

Huntington, WV 25701 [ i
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IN THE CIRCUIT COURT OF ) EBELL COUNTY, WEST VIRGINIA

CIVIL CASE INFORMATION STATEMENT
(Civil Cases Other than Domestic Relations)

CaseNo. D5 - ¢ - 8\!_________‘__
Judge: s/ CHRISTOPHER D. CHILES

I. CASE STYLE:

a3y

Plaintiff(s)
ACME ENTERPRISES, INC.,
a Michigan corporation, R ,;sz;’
el =
vs. - - v Days to ‘ :—: mo s
Defendant(s) Answer Type of Service A - :f: 7
MC DEVELOPMENT COMPANY, INC. 30 e =
Name T - TS ~Ee —
Count and Madison Sireet S ::
Street Address 1=
Louisa, Kentucky 41230
City, State, Zip Code
I1. TYPE OF CASE:
B/Gcner-al Civil [ Adoption
D Mass Litigation [4s defined in T.C.R. 26.04(a}f D Administrative Agency Appeal
D Asbesios D Civil Appeal from Magistrate Court
[ FELA Asbestos ] Miscellaneous Civil Petition
[_—_] Other: o o [:] Mental Hygiene
[7] Habeas Cor pus/Olht.r E\traordmaly Writ [ Guardianship
D Other: - o D Medical Malpractice

ITI. JURY DEMAND: Yes ] No CASE WILL BE READY FOR TRIAL BY (Month/Year): _G /1262

V. DO YOU OR ANY IF YES, PLEASE SPECIFY:
OF YOUR CLJENTS [ Wheelchair accessible hearing room and other facilites
OR WITNESSES [} Reader or other auxiliary aid for the visually impaired
'N T""S CA_SE [J interpreter or other auxiliary aid for the deaf and hard of hearing
REQUIRE S'P_EC[AL il Spokcsperson or other auxiliary aid for the speech impaired
ACCOMMODATIONS? ) ) )
[_] Foreign language interpreter-specify language:

[Jves [¥INo [ other: S

Aftomey Name: Tracey A. Rohrbaugh (WVSB #6662) l Representing:

Firm: Kay Casto & Chaney PLLC 1] Plaintiff [} Defendant
Addrcss: 400 F;;c.c—n-)_ﬂ— A;e-r;ue, Sun—izaa,_;\d;rt_ir;l;urg, WV 25401 T D Cross-Defendant D Cross-Complainant
Tc]cphone_:_(—:;b“) 901-7502 - [] 3rd-Party Plaintiff ] 3rd-Party Defendan

[ ] Proceeding Witheut an Attorney

copies of complaint enclosed/anache

Signature: K:Zi_r W /tk o

Revision Date: 12/2015

Original and _
Dated: ,__3 / ” / QOJD

SCA-C-100: Civil Case Information Statement (Other than Donitstic Relatlons)
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IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA

Jib NOGT
LRCT ] }’é-ﬁ;f
ACME ENTERPRISES, INC,, cLt oy ".‘)

a Michigan corporation,
Plaintiff;
Civil Action No, Jo - C - ?‘-/
y S

V.

M C DEVELOPMENT COMPANY, INC., is/ CHRISTOPHER D. CHILES

a Kentucky corporation;
Defenduant.
COMPLAINT
COMES NOW the Plaintiff, Acme Enterprises, Inc. (hereinafter “Acme™), by counsel,

and for its Complaint against the Defendant does state and aver as follows:

Background and Parties
1. This is an action to enforce a mechanic’s lien and for breach of contract. Acme
seeks damages from M C Development Company, Inc. (hereinafter “MCDC™), for the value of
labor and materials supplied by Acme in the construction of a Taco Bell restaurant (hereinafter
“the Project™) at 100 Kinetic Drive, Huntington, Cabell County, West Virginia (hereinafter “the

Property™).

2 The Plaintiff, Acihe Enterprises. Inc., is 2 Michigan corporation with its principal

place of business located at 1571 Martin Road. Roseville, Michigan.

3. The Defendant, MCDC, is a Kentucky corporation, with its principal place of

business located at Court and Madison Streets, Louisa, Kentucky and is and was, at all relevant

times, the owner of the Property.

{01451350.00CX )



Jurisdiction and Venue
4. Jurisdiction and venue are proper in this Court, because the parties contracted for
construction of the Project on Property located in Cabell County, West Virginia.

Facts
5. On or about August 28, 2018, Acme entered a contract with MCDC for
construction of a Taco Bell restaurant (hereinafter “the Restaurant”) on the Property. A copy of
the Contract between the parties is attached hereto and incorporated herewith as Exhibit A. The
initial Contract sum was One Million One Hundred Seventy-One Thousand Six Hundred Thirty-
Three Dollars ($1,171,633.00).

6. In accordance with the parties” Contract, and in anticipation of being paid for its
work. Acme began its work on or about September 2018, and the project was substantially
complete as of October 29, 2019.

7. During the course of the Project, there were a number of necessary change orders
generated as a result of delay, inconsistencies in the construction plans, and other unforeseen
circumstances.

8. MCDC disputed many of the proposed change orders generated by
Acme for its work and refused to approve them. Nevertheless, believing that the issues could be
resolved, and as a showing of good faith, Acme continued to work on the Project.

9. On September 12, 2019, Acme filed a Notice of Mechanic’s Lien against MCDC,
for the sum of $242,897.54, for work perfornied, and materials provided, by Acme for which
MCDC refused to pay. The lien was timely recorded on September 12, 2019 in the Office of the
Clerk of the Cabell County Commission in Mechanic’s Lien Book 22, at Page 554, and it

claimed a lien on the interest in and upon the real estate, buildings, structures and improvements

(01451350.00CX }



situate on the described Property, as more fully identified in the Notice of Mechanics' Lien
which is incorporated herewith. See Exhibit B.
10.  Acme substantially completed its work on the Project on or about October 29,

2019. Thereafter. it invoiced MCDC for the balance due pursuant to the original contract and

approved change orders.
11.  Notwithstanding the terms of the Contract, MCDC failed and refused to pay

Acme in a timely manner for the labor and materials supplied for the Project. Furthermore,

MCDC refused 1o approve change orders thal were necessary to advance Acme’s work on the

Project.

12. As a result of MCDC’s failurc and refusal to pay Acme the balance due pursuant
to its contract and change orders, Acme filed a revised Notice of Lien on February 4, 2020, in the
amount of Three Hundred Seventy-Four Thousand Five Hundred Nine Dollars and 30 Cents
(8374,509.30). Said lien was timely recorded on February 4, 2020, in the Office of the Clerk of
the Cabel! County Commission in Mechanic’s Lien Book 22, at Page 588, and it claimed a lien
on the interest in and upon the real estate, buildings. structures and improvements situate on the
described Property, as more fully identified in the revised Notice of Mechanies' Lien which is
incorporated herewith. See Exhibit C.

13.  The Notices of Lien were timely filed for recording in the appropriate Clerk’s
office prior to or within 100 days from the time Acme last supplied labor and materials to

MCDC, and this Complaint has been filed within six (6) months of the date the Notices of

Mechanic's Liens were filed for recording in the office of the Clerk of the Cabell County

Commission.

{01451350.00¢X }



14.  As of the filing of this Complaint, MCDC has still failed and refused to pay Acme

the remaining balance due of $374.509.30 for labor and materials supplied to the Project.

Count I — Enforcement of Mechanic’s Lien

15.  Acme realleges, and incorporates herein, each and every allegation contained in
Paragraphs 1 through 14 of the Complaint as if fully set forth in this paragraph.

16. From the time the Contract was entered into through October 29, 2019, Acme
furnished labor and materials for the benefit of the Property and MCDC.

17.  Notwithstanding the fact that Acme supplied labor and materials to the Project.
MCDC refused to pay Acme according to the terms of the Contract.

18.  On February 4, 2020, and within 100 days of the date that Acme ceased to furnish
labor and materials for the Project on the Property. Acme recorded, with the Clerk of the Cabell

County Commission, a Notice of Mechanic’s Lien on the Property in the updated amount of

$374,509.30.

19. Pursuant to the terms of the Contract, MCDC still owes Acme $374,509.30 for
labor and materials supplied for the benefit of the Project.

20.  Pursuant to the provisions of West Virginia Code § 38-2-1 ef seq., Acme seeks to
enforce its Mechanic's Lien, and, accordingly, it has filed this action within six (6) months of the
time the lien was recorded.

WHEREFORE, as a direct and proximate fesult of Defendant’s failure to pay what is
owed to Plaintiff, Plaintiff seeks to enforce its Mechanic’s Lien in the amount of $374,509.30, or
whatever amount is reasonably proven at trial to remain due and owing, plus all interest, costs

and fees recoverable by law. Plaintiff requests that the Court order a sale of the Property in

{#145)350.00CX )



satisfaction of the lien plus interest, costs, fees and such other sums as the Court may deem

appropriate-

Count Il — Breach of Contract

21 Acme incorporates the allegations of Paragraphs 1 through 20 of the Complaint as

if sel forth in this paragraph verbatim.

22, According to the terms of the Contract between the parties, MCDC agreed to pay

Acme for its Work on the Project.

23, Acme performed its Work pursuant to the parties’ Contract, and it deserves 10 be

paid for its Work.

74 MCDC breached its contractual obligations by failing to pay Acme in a timely
manner for its Work, including labor and materials supplied to the Project.

25 MCDC owes Acme $374.509.30, according to the terms of the Contract and

subsequent change orders.

26, As a direct and proximate result of MCDC's breach, Acme has suffered damages

in the amount of $374,509.30, plus general damages, interest, its attorney fees and costs incurred

in pursuing this Complaint.

WHEREFORE, Acme deniands judgment against MCDC in the amount of $374,509.30,

plus general damages in an amount to be proven at trial, plus interest, its attorney fees and costs

incurred in pursuit of this Complaint.

{01451350.00C% }



Count 11 — Quantum Meruit/Unjust Enrichment
27.  Plaintiff incorporates into this paragraph all allegations of Paragraphs 1 through
26 of the Complaint as if set forth verbatim in this paragraph.
28.  Acme performed the above-described work under such circumstances that it
reasonably expected 10 be paid for its Work.
79.  Defendant MCDC was unjustly enriched by the Work that Acme performed on its
Property. The benefits that Defendant MCDC received and retained from Acme’s Work were

such that it would be inequitable and unconscionable 10 permit Defendant MCDC to receive and

retain those benefits without paying for them.

30.  As a direct and proximate result of Defendant MCDC's failure to pay for labor
and materials provided by Acme. Acme is entitled to recover damages under theories of quanium
meruit and/or unjust enrichment, including the reasonable value of the work it performed and
materials it provided to Defendant MCDC.

WHEREFORE, Plaintiff Acme demands judgment against Defendant MCDC,

as follows:

(a) An award of compensatory damages in the amount of $374,509.30;

(b) Damages for annoyance and inconvenience and such other general damages as

may be proven at trial;

(c) To the extent necessary, to enforce Plaintiff’s Mechanic’s Lien for the materials
and labor supplied by Acme to the benefit of MCDC and its Property by ordering the sale of the

Property in satisfaction of the lien plus interest, costs. fees and such other sums as the Court may

deem appropriate;;

(d  An award of pre- and post-judgment interest;

{01451350.00CX )



An award of attorneys® fees and costs incurred by Acme to collect the sums due;

(e)

and

) Such other and further relief as the Court deems just and proper.

PLAINTIFF DEMANDS TRIAL BY JURY.

ACME ENTERPRISES, INC.
Plaintiff, By Counsel

-

i

Vietoria L. Wilson (WVSB No. 10607)
Kay Casto & Chaney PLLC

707 Virginia Street, East

Suite 1500

Charlestion, WV 25301

Phone: (304) 345-8900

Email; vwilsonfiikaveasto.com

Tracey A. Rohrbaugh (WV Bar #6662)
Kay Casto & Chaney PLLC

400 Foxcroft Ave., Suite 100
Martinsburg, WV 25401

Phone: (304) 901-7502

Email: trohrbauphikayeasto.com

{01451350.00C% }
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1 ‘ools, qioneit and Inadinety, wites, hoal,
mtm nmmubm o1d oy fucibes tnd Sohnces nenssary b the
popey exmnhnolmcwa‘k Gritracir shall be’ rvsoonsd:lc fes the sen,
and ions of #5 enployers and suboont . ]hal aponts ono
employoos, and lor £l oo persons periomi;, iy ol 15 Work inces n
eyivonend Wi o cleniss on behiall of, Contraciy,

3 Tha Premises. The Raslasran! shall he conthudtedimmotivied o
tho 1ol property ihe “Pemises’) byzatéd e foiows,

Address, 100 Kinchic Drive

City, State, 2ip: Huniinglon, WY, 25701

4. Conlact Bum [o Hw piopyr perormancs ol the ‘Warm,
OwaryDovekope: oot pay Colec’r Yre.conbatt sum {Conwat Sym'}
i accodance with b krne heeol.  The Contact Simm incCudes, ang
Conbacty shak bo asporchie i, all fodoral, slale and focal lares,
nchidng e«s6 L, sales snd uke Ta6s, amd rlsiens” occupatony
irnes mmmgﬁm_mmgsa\mwgm
Thwo, Hu _Ihi 5s__and__noHeo
{$3,171.633.00), The Contrad Sem dosnoenﬂadehpurd\asem
amd shipping cost of tho itoms specifionlly iderbiod & CwneDevelopmy
sspphiad in Pwe Constudion Documnts or hwtaben b BiY Lets, byt
Cmm:os shal be nsnms«ble for secwinng unkading, invonlorying,
3 end instafig sooch fiems and afl sueh
cirsis a1 inghtled i1 the Conbact Prioe,

5. Conzpruction Schedok, Wmiw{s)daysaummumm
Cotact, Contreclor shal eepaie and submil o OwnarDeveioper a
jor, $chatkidy {teCe ion Schachilb®) fos i Work ndiczsing

lr-emmmwlmdmbl mswmuhgesc’mehorkmd
the seguénce of ol The € for Schadute ghatl cove: 3l
artwilics, miesiones ard kades Tequired for fhe exsiaution of the Work with
seiesidng and detivery cales e oty dead time materisls end equipau:l
Tha Construclion Wmmmmwwammem
Gontrachy. shal maintain 3 copy of e Consnichen Schedine af the job
stte, updgied veekly haring e course of e Vior provided, however, hat
e Guhstantal Camplidion dake onthod in b Conslasebon Schotule
may 0t bo changed excapl pasud! 1o 3 withe Change Order evmculed
by Coavrdctor avl Ownerlleveloper. Coactus sha'! commence
cosisucion withiy Sve {5) calendar doys .alw witief RAUOD to procesd
fion OwnesiDevelope;  Substandia! CompleBon of the Wask shail be no
later than Eighty {80] calendas days afas e dale of the msusnce of uth
witlen notice 10 proceed by the Ownex/ Doveloper. For pumoses of his
';uﬁnn S, “Substtanbal Completios” shal bo #i¢ paker of Bie dalp fie

oprons for Busiiits of e 5al0.0 Coniscate of Occupanry is
iseed  Con shaf be responsitie v ablainiy tho CerBbcaly o)
Occupansy. By execuling bis Coboct, mwwmmmm
conficry hat & en suslanis'y wmpiede e Work within fie pumbe) o
talendar Goys exliceted shave

5. Per ¢ and Pay 1 Bonds. N requesied by
OwnerDuvelopes, Conlidcir wil proviae OwredDoveloper wik phyrien!
and pedomance bonds in e W amoun of the Conbicl St nanmg
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Cenlradter s obhgor amd Quner Developes ax coigen in such form s 18
oppuvpd by DwnorfDevelopen #nd wilh 3 sicely company appioved by

Ovmer/Devtioper  Tha Lost of fae prstium sholl bv added o the Centrort
Sum. Conlradher shel ensurs thid suth pr cusum 5 the Jowesl rale oveZable
to Conlracuy from such suely.

Al GumerDinedypee's slechon, Conditior shall wiish OwnesfDevelopet
{within $ve (3] bosveess tays afer DumedDéveloper's reguests, a5 same
mmmmnm)nunmwmmnm,w
OwirirDesiopaxr to show $121 Contracior is Snantiaty sound and tapable
of hily perfonning uadir this Contaiat. I i Qunetflinviloper's pudgment,
Conbiaclor s repsonebly foond not Bnanmsy sousd o capable, then
QerexiDioveiconr miay. by wiitlen noucs, mmedicily tamiante Ihs
Conkodd withoul ke etligation 1o Conbactor ofier 1hon to pay
Contndtor i the valvo of the Work peopady poiboed 2 tie Bmo of
emminalion

1. Permits. Lontraao: shak oblain et lotnises, pesmits, approvals and
oertdcples (oletvely, the "Pemmils”) necessary o oomsiste the War 1a
complanze with ol epphcable laws, pidnanoes, s, and reautabons: Al
Camerfloveioper’s olecton, Dwiefevédope: may obiam eny of the
Permis

8 Insursace. Dunpg b Bore of his Conit and ! e Finad
Paymen! {as heteimdies n-inad) i mady, Convarty sheb xl sl bmes

\3in e kilowing insudance kom inawases mrmanies Hhal
mmmdbrbwﬁxmmmmwmﬁeﬁmwewmd
thol have a General 1ating el "A” as bolley Bs 5ol dotth n tiv: most unont
ssue o best's Koy Rading Inserner: Caide

2 # tre Lontrag Sumi 15 50ss $han ¢! aqual 1o $350,000. Commeioa
Generg Liahifty Insyranae wits 3 bt Iy sach sccurengs riot less
nen $1,000000 snd 8 genetal agiopste EmT ool ioss then
£1000000, It the Cenrad Sum 1 greater than $350,005,
Commerinl Generdd Liahitity Inpwrsnce with o bl fox oach
otaymene not kess Yo $3,060,090 an0 a genor! ogyegatn wmé
e Jess Bian $3,000.000.

b. Yiokers' Companiation hsviantt v aaordance with applicable
St reqiranen’s

. [mployss’ iiabsly wswente % an ameun! not desd than
$1.000p00.

d Comprehensie Avtomobite Lishility fnsuraia inchuckny owned
on-oungd gnd tined coverage I B atounl oof ks Mo
$1.060.000 Cortined Srgle Limi!

e.  Suchathe insurange sequired by tie, rdnante, ruie or regulation

(cnlaucl sha!i weluge Ownerevelope, YRSG and ecach of the
oWnLrs, PSS, members, em!oysaa‘ldafﬁbtﬂ
nsaﬂdbmalmmzhwha polares described sbove (e
e Workers” Compenisation). The: i ‘coves age: aortiod undor B
pammmmmmumqmmwmmwwm
toanyd -anied independientty by tie 264bo A such

oiherwitg agreed o withng by ol pesons a0 entibis whi are berehciaries
of such s arco, il ingl poymien] Hias been made  Tn.s insucante shyt
ndude sienes's of Bis Ownes. e Conlracion and sUdronyactors in tae
o Pinperty insunch shiall be o0 an “asisk’ poley lomn and sag.
mthpﬂsdﬁemmﬂwmagearmmysmmssn
mcnunngmw‘ hcdon o nage. Hwh

ischicd, pollapse, fotéoiot, luriparaly bulitngs 2 debris
[ ) nmdermﬁmmmedbymbrmm ¢ any sppbeabi:
‘ogal equsaments. ond shall oo reasonoble. tumpensaton for
Aachdecls Serices antd expensts requins as aesel of such inswred lous
w@uummMn«mwrmmmme
the Congact o s I e propesty MBS MUl
mmhmmwmdﬂwmsbnGmbmwedm
deducties. Uness obficrwise prowided in the Conbiad Documonts, Pris
prapedy nsupnce: sholl oy panions of the Yhitk stored off (e sile atty
oritient pproval of tie Dwva ol-he vakso asiebished in bw mitioval anin
Ak porbons o o Work in bansit,

10. Cum of Pans, Dumg the wdo‘rmance ol e Work Crntrarto
shafl ritein tn its yoks cusiody (cacer? as Yequied ki the pedarmance of
the Work), a7 Constitichon Ducumenls and sry oher drawkigs, plons
spuciicobions end may ches Broso! Rumished b Confrazior by
Owrerf)cveloper, A cosignid aet of such Conshuciion Dammeoas ans
oitat diawas, prans, and speuttobons shall be kepton The Pramixes a1
9% umes dusng Me cowse of Conslucion. AN drawngs, plans,
spechkctions md copies Sereol Rirsshac by OwnoriDevnloper shalt
reman B poperty of Dmabevdtvz e shall ha mhined fo
Dwiter/Ocvelanor el the complalion of Bre Work

11, Payment Throughtot the course of s Conbiacl Gonbactor shal
swbail lo OmorDovoloped 1ot mois han fve- (5) biogress paymesi
ueRs wiian Conlstor fos compietnd Work assodalind with miceancs
speeied on she pay d schad e 10 be provid by the QwnerDeveiope:
Conkaky. ;halwbnd ] rxnorr.s paymon) vm,n Yie o provided
Ty the G ch shef reflect Ue vahug of
re Vork -nploeo mwmemeCmim lesaten peroen!
{10%) suisingge 11 e Meximun aMDUAL Bowabie &l taw {hesenagsy
“Retpriane"} and any amounts necessory bo compize e Work  The Jasi
such progmu paprmon! requvs( sho! 830 include b compleln Kt of A
Jixy and . mcloding namex, pddesses. and
Wiepions numbezs, used lor the Wuk Upm satighrdory progress of Pue
Work enp OunerfOeveloper’s recelp! of compleled ard signed progress
sayment sequests in bim reasanatly séisfectony to Dwnereveloper and
with &l suppoifiny doumentobon, (wnerfJoveloper wit make proyross
parrmsmmswmum thirty (30} 298 o1 reco’p? of the requesi.
Notwithtlandny the OnmietDewtlope oy withhold o o
pewtion £f 2 pagment whest in Dwmmmdwe’smmsnemssary io
wihhat, sum ummu 1o garobact Owns/Devilpos ko, ke o Sabilly due
fo {3) cefuchive Word npi ded, (b} dibms mads of liens fied o
1micoienad ta he Bed wih resped to the h‘uﬁ Q Mig taitne of Conpracin:
o mekn paymens promply 1o subtont: I sayppliers orjabor,
neledsk o egipmant jd} damgc to Odmwmmnpe o protie:
cunvcior of sibeonlacior, (e} 46 probablity. besod on tucts reasonably
satscrry to (_kmud)wel:;:u Dat e Wik Wil a0k be codyieled when

nsurance poldes chall rmm;:mmmnwam heth
aared of ofhewse), unss«iabi&y and severadiiily o neiests shall exis!
for Ad . Priat lo oo ol the Work,
panpctor shed hmen f}mmrl)ewhw with Certifcales of insumance for
exc’h of the phove iRsuranoe pokities; previding. anong ather Bings, thal
Oaaieweiapor wi 1eoeive o 1ot Wity {30) days prior wiiier mobce of
any thawdy chahge in. o cxrivalabon of. suth nsrancy, and b}
identibang the addiions! insuredds on e pelgies sequived atrnz,

9. Risk of Loss. C shali ond ingintain propesty
inBwanon m the amount of th: ndisl Contoad Sum as wed 25 subsequen
modficalions theieto b the entire Work ol tha sile on & replaceragnt cosl
basis without voluntary decuctiies.  Suth poperty bswraniet shad be
mardsingd, iniess ohewse provicnd in Ik Conbad Douments &
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e asroquirod by Yuction Scheduke o 1) thi puasistant ketio tyy
mecud'adubmnymrlmwmmmw:xmmmmum
D In adcibiun, Gamesievaiopir may téduoe any payimenls due

Coatiacior under s Conbazt by amouals twed by Contracor 1o
OwmemDevelopsr of sy Alldak: (o3 toxvtider defined) uoder any
contruct or oiber sreomenl et Convecly and Dmerll)w)lo;av
andkor soch Afilatp FAfiEe Costradl) andi OdherDeviloper fray
teflage dny payments due Contracior wndey sny Affiisle Conrsz) by
amounts e by Contraclor 40 Owniv/Deyélopel (mdes s Gontad For
purposesofms(,omﬂ &n "Afifate” with respod 1o Ay ently of porsar
shell be any enily rorrepling, tonbiled by o wnder eovtenons oats! with
such onbly < person

Ownes/Doveiope: may maas aameats by o chadk o ot methnd tha:
Owncievelngat Geltmnings w prudent,
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FINAL PAYMENT. l'nal cumgiebon shall be geemsd 0 Bave ooounicd
after fue Resteuran! ks open of a fna! certifrte f Ooupancy has been
rocenvod, B fitished constructon Hems {(inthudng &% Homs iderdified.on x:
Fine! Puchfis] #s desofbed helow) are compisted. end et koSt reports,
eorificalons. wanondes, wrbnly books. pemits, parmiied sel of
.,aswmonam alt fina) Chanige Orders iave beon epproved by
ang dskhaed o, Oumanloveiy amﬂuﬁwuwnumnzclw.s
kaadhvcbtm hrsh ‘ﬂ"nn”‘ Iebon”) A%

due to Contractor wnider thex Contad [the 'F{..al Paymenﬂshulbz pada‘

Fnai Complgben

In addison 16 ethes va;amu:s ol this Conted, 95 o prorpguesits o Fingd
LCompiletion ond Fing! Ps 1. the fofkswing & el ! be delveren

{0 (nererDeveloper untbrm l\dymwcitd andl valigly ppouted.

e. A tnel and uncondiSond w;m of Jien from Convedtn, each
sSubconbadny and esch supphr in form and cemtont providsd by
Oenoriovelopor, oxch of which shvdl be duly excrased by
Tonvaca, the spbodnbddoy o (g supplie, 35 e case May e,
camlying that such pady (i} hes been paid in ki and £ releies te
PemerDevokper and Piemises fom any thinis o teag
iCraneiMeviioper shel nave Bie nghl 5o requwe hal sax Wanvers
e nokarized),

b, Eonkcal o Ceapany.

€. Asequied by OwnedDevtioper in the bid documents. Conciele o

Axphal! Pavinig Cerbifoaon (onviilybng sub-trase, baso and sutace
repadabini and eppiicalion).

d.  Asrequed hy OwnerfDeveioper in Bie Gid doauments, tnginzer's
inspectior Reporl owtiffng A conzete work, including roin,
reinfonting whd fomm wors;

€. Crighd pramdted Cosstuction Docurments feidined wih as-bui
silormation;

1 Cedifcaban pf any tther dem &r melerial essonably requisded by
Owneifewobper; wnd

Coatracior's certcalion ¥ alt Work has been finally and properdy
cowiypladodd, nchading i Homs on tho Fina! Peechiis!

A3 e (@guired in corrvechion wih e Finsl Payinent ehall be completed
2ahd submitted by Gonbractor withiny Brifty (30} days e be eardies ol hhe
date the Restapent apenis ankf tho dete i & ready 1o open

If Contracior does no8 Sirmely comiply with any of {he regements se! forth
above t the Fibal Paymerit, GinerOgvalope: may retam eny unpait
porton of e Cantact Sum o prolsd OwnarDevelaper aginsi sny, fien
tights or caims, unbi off 1oquiements for e Fing! Payment hivw besn
saistod

12.  Mechanic’s Liens and Othev. Claims,  Corkadior shail pay a?
subtontractors. and maleriol supchers in B Hmeli mamer lo pravere
midlisnic’s bans, ot hens, clams or couses of potion beng Koo ogainat
e Premises, OwnedDeviloptr, Ouncr .of Bie Promises o clhenwiso with
respes o o Work I Owner/Devkoper receives » iz, cause of achon,
npobict o koo bo e tied, of W e ben is fieg o o Contrazlos's norgerymen:,
OwngriDevelooer may, in its sole and absolste aserebon, #st five (S} doys
notice to Corfrexior, immaditely pay the 8 smunl of sy such ciaim
Meevyummrmmwmmuwmmucmm
Sirn. Conlznctor walves sny. and ol diaims of téses of acion Contradoy
hes o may have aceins! Owner/Davolope: [ p made under this
Saclion 12 Ovmerﬂevebpetmavumfmhe Contracta’ ko obtan »
bond protecting Ouxovelopel and any ofier parfos with es bvieps! in
the Promises {such 25 9 landlond or mirigraes] covaring &y such ben in
¥h senount BouA 10 sl iear onr 2 one-hall Emes the smauni of such o
plus on ampunt sufition 1 sows DwnerDevdihpers logdl fos, dores]
#nt invredsed costs pnd sxpanses resiiing thembor  Canbadior shal

4.
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PUMPTy Beltend to cor qusion against such ber Qurtillio vidoper and any
other Gvird padies eath an inderest in B Prenviss,

13.  Fimat Construction Observation Repont and Puachiist. Af the
mmwmuwms:mmwmmm bafor
Ihe Hestavrant is dedwered to Owner/Dévedoper’s cperabions tgam,
Contractor skisl meet with e Sonstixdion Manage. he Architert andiot
the Construction Manager’s designise’s anvi complete ¢ Hingl Construdion
Observabion Aepont (e ““CO7. Contitkn shal commenos with fuw
coneclion’ ardior camgicon of eny 3 o0 D FCO minndistoly
thercoer /4 doliwnry of the Restpurant, Cordracior shall agef muct witk
the Cans'ructioh Memsgar, tre Ardvied andio’ the Gursstinclion Monager's
tdesignees By establish a fumad Bl of consucion defiriencies (e “Final
Punthizt’), whizh shal inghitle sny ibormpiete itsms kom the FCO 1a
ummﬁummmwasmmm {ess fan
ringly geacent BO%) ol the ilemd. apneanng on the FCO a1w nod complete
Conyiador simf be responsibde 1y s cosl asspciakes  with
CrmerBDievploper's tima snd axpente M morionng dht complcbon of the
FCO and the Finatl Punddst, Induding the rosl of an nnpengent
consulant in-adddon, e soms sel forh on the Fing: Punchiist 4o not
zomected within Ion {10) deys oer the Fral Punctlis] & devolopcd
Dt rfDuwloper.miny 1irp 3n inceptin Yo compelr the Work
o1 Contracior's batad Bnd moy dedud the ¢ bom e Fnal Payinent,
o 8} Ownipsfdescloper's ojkion, b8 Centrbeinr b the msts of such work,
w.cluding the cosl of any supenvisirs, fo mimadial: payment  §an dem
£a0nGY Luasonably bo Conocied within Sinh len (10) d8y3, the masans
therefy shal be sxolined I wilg o the Fopl Dinchlst 1o
Omne:fieveloper's satshacion ond Omnefievdoper may rant an
oxles:on of e in Ag drsirebon. The prepasation of e T'CO or the Fuat
Puchiist by OwnDawdope: shall in nc wdy wave o7 ot Brex Nighs ol
Ownoriieveioper or the obbpaions of Gorvarker hescunder, Inuding,
Withoud limitation. rigits o vbligetions purkyant 10 napresontalions ond
WO DGR Ieyein,

16, Change Orders. Ownenfievaloper may meke ony changas ty e
Waork, withiou} atsing 3his Conlract, pumuant to e change orvier
process Fereinate: described  All sich changes shab be peiformed under
Mnmnwur&eww(mhdwma)mnnmw‘-u
MogcaI0N $h3i) bo GONC O Paid i without a writlen Change Ortler from
OwuexOrveloper ("Change Graids.'] The Gontrae] Sum 512 be inupased
¢ discrazsad by dh aenount egred Lo 1 witing by fhe parties prior to e
mwmldmymd\dﬁmd%wmmms
approved Canstruction-Change Order Roguest Form, which amoun! shall
nol inchude: oz than 3 fen perent {10%) makwp i Convadyr Jor
overhead and pm@  Convactor-shall provide masonatie dotumentziion
subporbing this achul end reasonabla £o6ts of ey Chanpe Order Wod,
incluiing withoul Brdtadon subuootatlie's ami matarials nvoicis,

The Contract Sum and nilestore doles on the Construction Schedute
(ntiodng; withou! mitation. mmhswwmwma
on Iy Constructioy Schedude] sy nnlybc adused Uy wiitlen Changoe
Order exiasied by GwneDyvedoper ard Conbrattoer,

95.  Dpfaul by G S becomn insohienl, ¢
shruill Contreclor refuse o fall 1o supply enouph properly skified wodors
o proper melrals, o1 should mummmmhm
subonbadons o maiesials suppliers tor material or Loty n scoordanice
wilk the sespecihiz agreamens betwein Contitii ant Slbonbecion o
meenls suppliers. a5 the cai may be, o houkd Convrari \‘.l'slcga:
baws, orerances, nules, rogulitons o orders of 2 public oulonly having
jurisificlion, or shovtd !he Conlianks alnerwlse comnl 2 raach of this
Conbisdt-andfor b ko .pedm any work fequied by the Coniac then
Ownar MDevelgper may, i wridibon o gy other fights o teaiedias & may
nave sl ow, in equity o under tis Conbimc), IWnnate Bvs Conlrarf afiet
ﬁve'ﬁ‘daysmmmmuwnuekaWMhymmssde&dby

OwneniOsielopar i1 is sole discretion. Upon deimination of this Gonleacd,
mmntwmyummmmmw ang o' sk matedals,
omrpmant, lobis, hrd cor y sheifor, ovon
ilownwd By Conb s, 4lln:unpmdhawa’luz0mhds-ﬂnac-m
Lhe ccst of finishing tbe Work, Such extess shaf do oaid % Conhacte )
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siseh CO6l ecneed he Wnpaid bavante, Contractor shall prompty pay i
dfimence o OwnarDevcioper.  OwnerDivoiopar may. i 1fs sole
Uaoetion, weo lerminale any ofwi conracs o agreements
OwnerfDevyslopés has wilh Conbipcin andir any A¥Fstns of Cunltuclor

16, Omnerevelopes’s laspections andRigh to Stop tre Work snd
Carry Oui the Work. The Constnucdin Manoger shall have hie gt 1o
mnspad the Work and reieet dny o1 the Wirk which doss nol conf i the
Consiruction Documents  If Contracior fails 1 comad detestive Work o
fais to-Supply rabesisls of equipment i acoordsncn with Biis Coribany,
Owiir /Develdpes iy cror Conlratior fo stop the Work unblifia wametied,
and Contracior shat nt e enbifed (o an edlonsion of e n conneadon
thesewith  Ostiereveleper may. Alro 5iop the Nod by 18 purpons o
pecforming spocial mspéctions of testag of the Work. Shault any of tre
Work be Jount txily 85 il of speel inspotiuns o1 Xusts, Contractor
shll comvedt he Wark immadialely end pay aii cosk of coracing ¥se Wotk
and alt keas i 3w inspecbons orlosls. Should the Work be sesstaciary,
OwineriDevetopes will pay e Sees lor sul ingpecions o2 tesis. and wii
yrant &4 appropnake exiansion ol bine fo Conracly jor ary delay cavsed
ty such mspeckons of lests

It Contracen: (afls o codect dolechve: WoA. o1 mauiipd. o Jati o cany td
B Work i droomance with B Constudion Cogments,
Ounteiievoloper  may. wibhoul projidios 6 any ofer temodos
Owner/develooty midht hawd, conecs suth dniecive Wirk, and deduct 1o
cosi of samn hom payments then o heredfier due under this Contrazl 1
Such payments Sk aol sflicion! 0 tover suth cos, Contadtar shall
pronplly pay the dillcrence o OwrerDewdaper upan fomand

7. Temnimlion Without Cavse  OwnezDoveidpes mizy lomgriase iho
Contec withe st rause upon ki | 10} days prier writien notice fo Contrackyr,
§ such even), Contactr shall cease the Won a0t take such achions,
are ably secessory 4o wind up e Work and wacebs 0w b site.
Gontatior shall be orititied Yo recanve remtxsrsomesy lor ol outofpacker
costs incomedup-ho e dale of teahination, plus 2 pereeiage of piokl and

sheod &4usi b e purconiage of York completed priot & She ooeip! of
OwmerfDeveloper's notice,

1. OwnerDovelopers Construction Maneger. Yhe Constuckon
Htanager shall supendise Comtractor and the Wory in acrortanTo wih thi
Cordract end sctepled induestry prattions on behatl of Oinas Dovolopar.
Lontrscior and OwrorDeveloper hareby adinowedp: and wes that
Loney Monwyer B aathotized 1o e 87 eaente on behal o
OwnesfDevelope: Ch Ciders i igje experutitures, provded ssch
Change Urders andior sxpentitres tod doss haa $25.001 in fic
apgiecats. mihout oblahing e xpidas consen of Oaerieloper.
Notwiitading enytiéng haren lothe Contrary, e Constuchio Manage:
shal heve no {f) oblipation to Centiacor, includitg withou! Ernilasion. oy
ot all cbigations of OwnerDeveloper bunander and {5) bttty kst he
uctions, omissons regligenoe O misconket of Contoda o
OenerDeve’ope’ & ay of et respochve employess, subrintmacions o

PP Nelter the Co Managerne any sflidle. eudwiiinry or
perent.of Cof on Manage: s irlended 1o be ner wil be construed o
be 8 panty bo s agroeenind.

19.  Cenlraciors Supenision of the Work: Contaior shod erpioy 2
rompalent quakieg supesntendent who shal be s cliondane A the
Premises dyfing he perfemanese: of tie Work, aad who shad s 2% bmes

Viork withoutihe Construchon Dooaments and any other apmbgtiate phe,
speiricolions o interprelyicns

st agrees o e poly sublontectrs and matcna) suppkorg
approved by OamesMaveloper sxoepl i te event of an emergency, in
whidch ame Conbadtor mey, In Coltacions god fad: Sisiteton, subsgiule
& subconbecks o1 makena) Sippiel and sheli nolity fhe Construcion
Nanage* of such change b witng within fhvee (3) days

Cenlspetor shak mainlgin o 12) sapaate phone lincs &t the jobr st fone
(*} e En 2 Rempddi). Ono line wil be for voice comnnmicalion and ow
kr ¢ bx mahine Conimclgr sha¥ place 3 (s machine i Pus
supprntendient’s job siteofire A celular phore with voie tigi: Wil nabsty
e vpice cmmunicaion requirnment

20.  Protecton of Woik antl Property. Contractar shul contrausly
Moinioin adeduzi: protschon for e Work fom damege ang to elment:
and shol protect a0 iado B wasonsbie ecaukbns v proleq
Oanecfeveloper, the Premises, any i paity and the propetty of any
ko party Gom ryary o loss duling the cowse ofthe Work

Contraic: shal oomply with sl bicable ndes and regulations of 2y
publec-aathonly hsving juisdction v i saloly af parions o ‘Fropinty
Gonlrattor shal crect and maintain o= ryquired ty exishing condilions, and
progtess of 3¢ Work wll ressonabte safegudids for salety ano proiecion,
inuding posting danger Signs, pomobng siicty tegulations 319 nalitying
Dwaos Dowrnpes and users of adiscent ulibes and Popeies

180 sevwrky of ine Viemen's Ingkes i imposshio io anilinae operGlions
omm:hghmwmﬂm@a Condacia shall veasw
werk end invoodiatoly iy Demerovelope:. A% Work damaged due 1o
Conrbclor's neghgence shalf be d and rephaoed 2! Conbacior's
expanse

Contrdctos shall provite 110 mokinm & wale:-tghl stoage space. socu
from. Bhefl dor ‘Sorage of oF equprnen! requined
Locucionts or otreswise neded kv bre oérlamancs ol e Work
Canedlor shad heep the Premises and summunding are2 fren fram
acoumulaion of dabris o rbbish. N the compléion ol die Work,
Corirackor shall temise 3 woble matafinls, rsbbish, ook, tovatruclion:
oquipment. mackinry o surpkts melonais from fre Peamisos, except for
those ikms owned by QwnmDevoiopey, which shatl be stored o dhpescd
ol s dratted by QimecDevsioper.

21 indernnlty. G or $ho! inderanify, dgiend and botd harmiua:
Owner/Deveiopar, Gonstniction Manago, Attt and rach of their
ive g1 wriprs, parion it anj Fyents,

tpetiive drectus, eunurs. § \ , empioy
end any subsitiais o Affflatas, fom wnd uganel 2ny and ab daims.
denprds. siks, Sabviiies, iojuckey (prrsomil of Sodlly), property damisgs,
ceysus of poion, kdscs, oxy damapes or pensities, weuing,
il Bigion, cowd costs snd reasenable alowys' fecs; afishg ¢r
sesulliig Fom, or orcafinned by o i coeechon wilh {if tha perlorngicn
by Gonracis of ic Wik and its serdces; cuties and. cbigations inder this
Tonlyact (i) tha Cy of any warienty o &tion of Convacter
cifainod in this Corient, (i) sny et of conistinn 3o ALY dy Convadder, &
Stbounbacor, 4 sb-suboartracies, anyore: direcly & indikchly emplopod
by thom o anyore Ky whose atis they may bé fable andics fiv) any
breach, delsul, vidsdne o nonperfomionce by Contractor of ary fum,
% condiion, dity or chligetion povided in %his Contledl.  This

meintain govd dmoiplme dnd onder wilh Contoidor’s iznpioyess,
suhen fors, suppdiers. matena ot lborers.  Conbador's
superitondeni shal bo approwed by e OwnerlDokper,  The
supesintnacivl Slipll not e replacad o raassaaned 10 ey other progc: ol
io the Final Compleson o Wie Work withoul OwaesiDevelopes’s priot

- Canvacir shall supy fa siaff with afolaver addGonsl
Supervisiny pessoingl ene soquind lo assUE il Subshwiisl Complotion
and Fnal Comgdelion sholf bome whon and ks mquired by frs Canbact
Contisan shal reviow pf Corrabuslion Dy & piity instruchaorns
and shal immeCiatey repai! lo OwnerDevdopes any mior, inoassiency
o omission Canbinclyr may dscover. Genkactor shallnol comviencs the

Construction Contraci — Rev 0209

Exdemnifostion, dolansk und hold hamess obiigedion shad sunive the
lemirsation of cxpl@bon of s Conat, whethes by lapse of fime o
olienwise  This indemnificaton obkgalin shall nol by §miied (i) by x
liriaiion on Bhe amon! o Tyre of daniages, tompansaney of benalis
payabic %y or %or Cont 2 suboonbadar o ony o parly Lnde:
rorkers’ o workmen's Sempensation bits, dissbitty btniell bots of g
einpioyee benebls s0s. o () pursiont bo 2y common bew o cass L,

22, Compliance with Laws. 1n & portormance of ha Work, Contragicr
shill oy cormply. endl hal ensure hal the Work hully complios. séfh ab
anpticable federal, sliko end bocs! faws, o) i and regulations,
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ndudng al aritndments ihevelo (tokeckdy, oms), weliding but not
hbdhmcmm%&mu!&akaa!i?ﬂmdummng
roQutabuns and oodes, and o othe: Lo rafating 1o poosss ky mdkvithais
willi b I puthc sicommagsbions. Conactor-shal ensure thal it
andits sboontractors comply it ed sinizin 4 roaads sequived By e
Uclled Stalos Clizenship and Immigratin Services and wum
imwrigation Lews. P lo rang the Worl, Conb shell review
te Consickion Doasments bo Sonbiv Bier condamdty with applabis
Lawrs. 1! Contractor then o heseafier s the Convstnidion Dicoments
a1 & yananoe with Laws. thee Contratior shall mmediabaly noffy e
Cenoinuction Masager i wiitihy belore prooeodng with e York. The cos)
of any apoesaary changes 1o Somply Wit Laws shal) be sgreed to ty
“DwnerDavelniar bokre Contracky proeeds with tho Work Y sy of ho
Work is perdormied cunbury 1 Laws, Gontacitr shef boas al costs reguimd
© conact phe Work,

23.  Corjrector's Warmanlies and Guonanfees. (onderiy watrants
ara guatanions Ml &2 of he Wok shal be done i a Bt cos,
wothmanihic: manner and in sactsBanca ikl o Consiuckon Documwits
willi ngw, qodity mievidls - waitRnls all Wik and matondls againsi
deduts 3 1o matcril v Sig workmonsiip lor a parod of oot (1) yoar ko
e daté of Finat Camploton of fe opening of 10 Restaurant fwhithives &
lahr) unessmhdommamv\emus[mbmm il a duted
dip o a o e Construction Docnenls
smmnddmunmrm observable, O:Iqumsmmwymee
auonded fur ona (1) year fiom the talc of discovery ol the Bidect @
deintion  \Within fes; (10).doys sfter writlers riolice of 3 Belact Oy ivistion,
Conbautur shall {withioul epense o OwrariDoveloys ) remedy and ropak
sameand any dameg Lo atér work resiting Giererom. 1) w deficencies
gie not Imely coteriod, Ohnav:ﬂrmw may lire a7 independed

contradior o do $is.work dnd shall be reimb prorngilly by Cord
¥ oty #m carinot, with roasonabls difigence, uwmcmmmno;
obys, Coritractor agrees 16 sod Torth in wiikng.# roascndbie schetule ka
congissaon of Suichwork. I Bip schodule is no! niet, OwnerDenvekupe may
upon nctico 8o Conlacioi, camipicte such work and be enilied

: i,

mupiodntoly
1> prompk sembursement from:

Contracioe agres, upoa [oasimabiy nobee: 1o meel with Pe Consliudion
Manape o1 xﬁwmlwmhmmuueeﬂjnmmwmm
oxpiratin of one: {1} yesr kom Bie dale of e ccmmencemend o $x
foreoing onie {1)yoar wastanty paviad bor 4 warranly pispaction of the Work
(e “Wasranly kepecton”) During e Warvanly kispecion, #arrarity
deficisndies Shall be noted, and the §s! of debciendies zhal bo given &
Contraolsr  Cortmelor egrovs lo cuied 8 such defidencos withh lea
{10} days aties tho ddic of the Wananty Imspecion, ¥ the gubCennss are
ot hincly conected. OwnesAeveloper miy hivs 3n indeporident conyesin
10 do:the work an3 stiallbe Jaknbarsad prouptly by Conbacior, il any deim
tamal. with ressonable-diipence, be comeclod wilin fen {10) days
mmmumwgdwmnmnmmmh-
compietion of such work Hihe schisdido i nol mel OwnerDevelncr may
onvmedhalcly upon noboe to Conlracior, compiete Such smvk and be enfifec
0 grompl Avimbiiseroent tom Convactar. The (sie 1o ist any wanangy
geficences during e Weubnly inspecion shel n no way welicve
Conliacior fram its y oiligations :

in addition. b pot try way of Emilabos, Contscior:

B, Warenis pod guatantens o skucco uncendiSonatly for bee (2 yeats
alter Bhe diaie ol Final Compietion ko end aganst popping Pemling,
Gaddng, anthy detects

b Wamank ad puasniess the roofm wonk unoondiicaatly 1o a
potod df two {2) years pfie: the sisto of Fine! Completion indugiyg
withay sigdtatin $at the socfog and taveng is wak Ught and Fee
Fom feaks;

¢ Shat provioe 3 den {10) year manulztduieds guaianiee {fom the
d%e of Final Compllion) coweing any 239 all topure or
roplaneMas npeded o ketp tic roof, mouding the cdd and
f:2shing. wato ight.
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d. Wwrans ang guaraniees hal the Work Rilly canpling with the
Aniercans with [isalifibis Ao of 1990 gnd its implementig
reguiabons znd cods, 8nd &b other aripicable lm relabng lo
actos6 for indheduals with Gisabiios to publc > far
wmaneesum-cdhﬂabwddlmmmp!yhm
Adeped wobkons of such lawe, Teguivtions and codes:

e Warrgnks arsd repyesenks hat Contrarior does 1 and will no! duary;
the cowse ol the Work dlsoiminale pgainst any empltges o
epplicon! &1 employment base) 6n 5306, color, sex nakonal arigyn,
sehoen, age handican, o ot iilewhs! basis

1 Sha: prowde a e {5) a1 waranly bom e daiy of Final
Compiafon for rmile ysslrwnl signed by hic appbcator and
Canticior, and

g. a-niiptondr dscapo mank . iy W walehng of 8l plais
at d"“ﬂdphﬂl xoriat o7  pesiod of
sty (60) da)'s e o date of Finol Compigtion.

N o) o Gmissicn of OwherA mvsioper of Constuction Managar. intusing,
withad dmitatin, te Waranly ispecion, shatl redeve Gontrackwr of
Contragtor’s sesporatilty i pored dedcent workmanthip and malerials

Contatior shifl cause the followig suboonlaciors 1 exsaiia and deliver
Io OwiexTevebpe dpan completion of Bie Viak 8 wiitten wanenty {in
ferms snasionstly saﬂshwy 1o Oummwuopr:) covarng Al Work

d by such , pavers, mole-a,
lnsu!ﬂms HVA(‘wmtsnmmsma'! Sud:wr:nbsnhw&laa
picd ol ane {1) yesr bor s date of Foat Complesor or the openiig of
umww»:lmw)ndmawmlunbrwmﬁu!
bme b required Lndir %6 C ngden
uvuupandnwmmduwmmkmabmlbe auSgne I
OumerDeveloder.

24, Nolices. Al roives ' be dafvered unddes this Contadt shall be 1
wing, signed by iht: panies serving same and defvererd personally or by
regitwed of owdibed U.S. Mo posloge prepuid, o by remutabls private
Wmmpmﬂwmmarmplbmdm Fach
such notice shal bt doemed dalivered upon sclual defivory of Khusal,
Nutipes shak be atidinssed 4 folows:

Yo QwerfDevalopew T B Clovenger
Addnoss;

PO, fox 27
City, Shato. Zp. Louisa, €Y, 412300077
Phone No EOBARB-00M
With Copy 1o il {_angley
Address 1D4 Lisn Cotnt
Cily. Stale, 2 Mchumay PA 15317
Alignpon:
Fex o
Cortracior. #ove Enbpkes, fnc.
AOERS 15314 Mirdin Ruad
CRy; SWte Tip: Rosaviky, Ml 48065
aun; Sob Welny
Fax

25, Speda! Londifioms. He kims of Uins Conlrac are subga 1o
[0 bty B3 rghts of 85 usy be reaquined 1o
lq;ulyyulumnu-wutmirm‘m HOwserevalapar i rnatie fc
Ymyely pbitam - wmmmm,w‘erﬂ.)emnpasldplmvyrmy
Contracho of such inabsiily, and this Sonlvadt shat be nult and woid and of
ne krhes fvos o eliod

26, Time. A¥ ko fanls stsleg b s Contac avs of e cs5enca of Big
Contreat, and Contmclor, ¢pon exeabon hereg! wnd receint of @ witen
e ko procand frm OwnMNevekper Bhal commence the Work end
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prazie ¥ie Work with all dibince uok! b compieds: ol same wahn b ¢
bime kerats set kordh it he Construcis Docsmisds

U(‘nimaaoli;mminmpiogrb.seofmwmmadahyir-,lm:
$5uante of pesinits by ¥ gYeTING agaitcy Nk carsed by 1 due o the
furfl of Competes), by an ad o nopect of OwmerDevnhapus, by changes
oidered in e Work by DwncsDivielper (01 taused by of ove i The fat!
of Contradior), ot by extremnc pod e condilions tha could nol
be; raésonably knesuen giuon e kocetion of fye Premises. then Contactn
chall be entied b subnl o Cigem [in the bme peikd requind by Section
217) sbakhing ; Ghang Order extpadi he dats of Substaniat Completion
inhcmmmwmuﬁwambymrms
ackaty defared in S propess of e Werk by such pvent. Sudy an
m«mdm;mmmnmsmmmmmdyhm
soch golay

7. Cldms Adain b o demon o 9558506 by Lonteaor soekig, s
8 matin of right, i payment of money, o an extension of fime o e
et witi respect {o tiolermns of tie Conart (eseinster "G, Wiiten
nehice of any Cloim musd Hie given ko OwnerDevespr by Conracior within
kin {13) colendar tays aler actimence of the evenl giving fise 0 Sucli
Clony: otherwise, it $hall bo waived  Clains. mus! be Fage by wrilter:
“ofioe. Thesesponsibilty 10 Subsaniate 5 Claim shal st with Contracton.
“eryedeg fiid! rsokibon of a Ciaim. Unioss chinwise Sgrped b inwriling by
Ounaifl}evalope:, Conactor shatl-proczed digenlly with perfommance of

3 ; - in addibon o ohe daswiges
OwneiDaveokipes may recover fiom Uonkector fr Cotpctar's wnaxcued
Salay n sutsenisly complting §4¢ Work on o belore thn bme Ky
&bsbnidﬁamhﬁmaspmidwlﬂScﬂidebm(q s exensin
wriing by Ovnar/Davoioper), Owner/Develogar shat be enttied to reconer
Lquidsled damages bom Conbittor in e amamy of $500.00 kr eath
£3ienda Gay il Subzsinatis! Comgiolion is Belayed, and uch amoumt shah
be. withhald Giam the Final Payment hereunder. The petes agres ot i
would be diiall b éssess e wein! simount of Dunod/Devlopes’s
damages, and fe amount of $500.00 For eivch calongiar day o delay is ©
A0aschabiy mtmale ol Seme  Ihs sum is nol k15 tocstyad ag operstly.
and shall be pail 1 Owner/Diveloper m oompasaion Ky Bie damanes
mmneuanmmmmmmm&mm.cmmﬂm
Work.

23, CodeotCondurt, Atmpiayans of Owneifdevek per andiol YRS(
are obiped undar & “Code of Contuet” Ip perform business in an eBieal
marihr. Bws prohititing hem fiom aczepling sny. privileges, i facf o
Bppearance, whith mughtcompronse thair sty 1) éaeooe 8 hona hde
Businesy yaisagion  Furthes, Bus eohbir hem bom peeking any
imprapes ativaniige thmugh contidyts 0 kmds, Dqupineni o fatilbes o
mmam:ﬁhqmﬁsm;mscoﬁwum
organizations  Speciicall, no degalos itmpropit payinont is to b mave 1o
ey pelson o endly. 8By execalioh of thin Confrict Cmnbsndor
ackowiedges pwarehess ol OwnerDeveluper's Céde of Conghart.
Adddonaly Corlaclor atknowdedges iks Wit o tooperaie with
Ohwielideveioper i develping only ol biziness relalionstins Shmikd
memmmyWMyhhMlommi
bussiness telabonship Wit any representsive of OwrerDeviinper which
seygests # violaden ofits Codé of Cordiet, Cont acitr shall commimicate
Such entouriey i 8 Servor Dector m Vice Piesaden! of Oevelopment o

3. OwnedDevelopers Right to Avdil. Ownee/Dewloper shall also
have the noht to ispedt Bnd wopy, with Contulort sssistance and
conperaton, Contiedor's books and SABMGE recorts rolating to the Wor,
e Pecied and Contiautor's Mol ¢ xigion

3t indopendent Conlractor. Conkacior s scting as an indregengent
conbaddon pn3 nas bl respansdidy for conbd, and supenision of e
Work, anct Ownadievoloper and Canstasciion tarags shall pof in aay
m3a0e be antswerzble pr actountsble 13 anry vioksbon of any | aws, or for
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Ny w1y or dansk: oocasioned by CorFationr's actohe, o the actions of
any o ks emplyy 15 any person o ek propertics.

2. Ste Condiliuns Cortracks ppivsunts il 1 nas takon siepn
18as0nably necessary I aseertain the nabure wid kcstion of #90 Wora, ang
Bl & hrs invistigzted anad satisied issoll 85 2 e geneva, Incal #nu sitp
andhtons which can aftact {he Work, e Premises endfor the perlpnnance
o 2 Wock  Thexelure, Convacior shall ol be endlled 10 any aduistment
o e Contrecl Sum ty Consiruchon Scheduie bassd on any gancrnd, posg:
aﬂlémn.ind.nﬁrg.bmwxﬁnledw,cmw Df b e

33. Heaavdous Sutetancos. Tha Gorracioy £hadl not tang o atosu any
Harsrous Sibslences {25 0sinod below) 16 o on S Prembsos. 11, in e
oouse ol pestomiasan of the Work. Contraglor ensrimbas oo the-Projoc
sile any msler which i reasonelsty bodpeoy, is 9 Hazordous Supstans,
Conbvctor shah fmmnedislely. suspand 1o Wark # the oroa afieriod and
Mmymﬂmmwu#ymh wiiling © the Owres
Comtucion Menages, and Archilect. ¥ s dolenmined thist suLh condihon
Invives a tHaxs:dus Subatenoe I tothe Premises or neghgentiy
evacetplod alle the dow of this. Conract by Cortsactoy, its SubORlrscfnm
mmypm&hwlmmmhem.lheﬁmquﬁwd.mmym
Appropriate romedial potions whiuk be performad by Convasior a1 sl
Coel and wxpense. ¥ i is coMmoied thal such condflon N o
harmdos Subsanos that exsted 31 ife Premios paor lo Gia dals of this
Conbiad and Conbiactar €d nat bring e Hazordous Substance In the
Promises, Men eny renuind remetial Achons shal be potformes o cagsind
to b pesionmiid by B Ywner of & sole cost wd yrpensy

“Hazardous Subslare” shall mean 8! raler o oy havatdous, Mic or
gengeitly wagk, iubslance o matoriz] defined as @ “hazardous VAR,
- ok mau r “h ot & - e 7l

tbas; . ] kvt d
weste', Yesticied hazardous wasle”. Yovic Aubsiancy’, indrsstrial wasla”,
8 lodng’. ‘mining Wisle’, "tobd was'e' or ypecial wasle' in ) any
peovisian of stak o¢ local L, (3) the Comgrehensive Enviionntentn
Resparise, Compersation ard Lisbitty Adt as smended {47° 0 5.C, Sec.
9601 af sen. ). 71)the Eamimenty Plming 4 Community Right-1o- Know hat
of 1986, as amended (42 US.C Soc. 11001 e scq ); fiv) e Restire
Consgrvion and Recovery Adl of 1975, 25 amended (47 US.C. Sec, 6991
343 J: v} e Taric Substansts Coavol A a5 amemdind {35 .80, Sec.
7681 ot 500.) (W] 10 Foderel Water Pobution Contol A of 1972, a5
mended (I3 U S.C. Sec 1251 of 5ug ). (v} the Fedey Cloan fus Acl B
anended 2 IS5, Sor 1401 of sea2), (vii} e Dacupationat Saféty sd
Heath At as wmented (29 USC. Scc 653 ol seq . (ix) 0w Surtace
Mining Conbdl 2% Rociamation &xt, as waented D0 U 5 € Sec. i701e)
504 | {x) aay so-calien “Superband” of Suparsen” taw; o (w) eny vthey
fodewl sitte or locaf slabutc taw, ordingnce, cods, e or regulsborn,

31 MicoRaneous Provisimns:

2. Caonbptla iy ol 3Esxin his Contant wiiiou! the BNt wier
comait of Ownerfovelaper, and Conteio” hall nol Sackor o
pladge this Conkiacl

b Nodithl or tormegy cosferrad bon of resenved 16 Gwnoneveiopey
i it Corted & inléndod to bie txcusive of uny =ther sighl o
famedy herel of Ly law provided, bil esch shodt be curidalivy ang
i1 addtn lo cvery ottt righd or. reinedy givén herein of nbw o
herenes aoshen o lew o in ogully

€. in Be eve of eny afiicd betweon his Contract 2nti The afher
Lamsboction Docasmints, this Conved shilk govetn

d. In ta: ovent any puovison of ts Conbac is laurd 1o b vrvald o
unen‘oenable, he rerssnder ol 143 Cordar| shall continue in A4t
faice mi) eftoct
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This Contraet shali be ensbivisd in accordaes wilh the et oftwe
stake inwhich the Promses am iocated.

‘Ihis l,!uwsd»s binng Epdii the parbiss iy hers. sUCCOVSOTS wnd
Spproved assinaes

OwretDevebpe slhigll ieve e ngh) io enter inlo Gontachs wilt
seganiy wummw resped to the Purm mdwmasm
agrees I cooperede wih sidh sepolat: & and coordinain
the Wok m Bz work of sepiie oonlachkyy.,  Arangestenis
mnmmmwmmnumswndma
16 enfsrve Contractor of ony of 15 ob

This Contracl shall ml, be oonsiaged lo oale o conbosiual
seistystup of ary kind Bohnaen tho ChemeniDevidopes and &
subcon¥ator of suppiiei of Conraclon o behwen any peTSans B
entifen otlicr Brm Ovps/Developer 3nd Contacu

Yris Contradt réprésants the entiie agreametil betwsen the purkes
and supnrscies al paor o1 cOMBTPIANd0UL wiilien Of !
ommuRicabcns.

Tois Corivact may be emended o modifed anly by an Biskymerd
wriling sigresd by the nadbers

IN WITN_ES_S WHEREDF, DwnefDoveicped and Soatractss theough tinss

ggnmncs hove ji ‘Ilvs Dcnh:xn o 508 forth Below

OWNE -CPER }. ‘
@EZ;’ o

Prnt Namee | | O ——

e

T v

=

f

CONTRACTOR: Atme Enterpris

Oate:

9/ e

State Contractor’s Licenss Nu.:

Coactusction Contrac = Rev 0208
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AT BT VT

Retrn To: Robert L. Bandy, Esquire ( 3.
P.0. Box 2031 HEGHAN]
Charleston, West Virginia 25327 Hopk 22 6 55
Fages Remn i
H ?:

LY

NOTICE OF LIEN PURSUANT TO W.VA. CODE §¢ 38-2-1 & 38-2-3

TO: M C Development Company, Inc. Eric B, Clevenger Mark W, Clevenger
Attn: Mark W, Clevenger P.O. Box 27 216 Main-Cross St.
P.O. Box 27 Louisa, KY 41230 Louisa, KY 41230

Louisa, KY 41230

Notice is hereby given, in accordance with the laws of the State of West Virginia, that the
undersigned, Acme Enterprises, Inc., the contractor and material provider to M C
Development Company, Inc. in the construction of a Taco Bell restaurant, claims a lien to
secure the payment of the sum of Two Hundred Forty-Two Thousand Eight Hundred

Ninety-Seven Dollars and Fifty-Four Cents ($242,897.54) upon the interest of M C
Development Company, Inc. in and to 1.169 AC 4 POLE CREEK, 16™ STREET RD, also

known as 100 Kinetic Drive, Huntington, WV 25701, and upon all buildings, structures, and
improvements thereon.
Acme E;lterp isps, IDJ :
AT ’/ , - %
By: (T L
ROBERT L. BANDY, .

1ts: Attorney

STATE OF WEST VIRGINIA
COUNTY OF KANAWHA,

ROBE_RT L. BANDY, being first duly sworn, upon his oath says that the statements
contained in the foregoing notice of lien are true, as he verily believes.

Taken, subscribed and sworn 10 before me this 1ot day of September, 2019.
My commission expires M ofd/’ 035 .

PHOBHII DRI DTSNt
Oificial

. a 3
9'»—4::»,} Notary Pus}iphﬁjlm West Virginia ye 2 Z ‘
Bl V2 Amy Bath Adamson s
5 ];‘, Kay Cas;% and [;haney UC  E Atre L1 .
Py Box 2031 = - A N e e
Charlestan, WV 25327 = NOTARY PUBLIC

Tar y Goremission Expires August 25, 2023 £
IIIIIIIll!llll"lll“HlllllllllllIlll"“l")l!lllll"’ll”lH”IIIllllll

(This instrument was prepared by Reberi L. Bandy, Attarney at Law, KAY CASTO & CHANEY PLLC, P.O. Box 2031,

T L U T
EXHIBIT

1 B

Cherleston, West Virginia 25327.)

WEST VIRGINIA, CABEL! COUNTY CLERK'S OFFICE

Thus netrument was ihis o4y preserted i this ofiic

and therespon, logee: win e cexsciBE P ] 2 2849
therGle annexed, 15 20mited 1o raerid,

TESTE CABFLL COUNTY CLERK'S OFFICE
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RIS TER LY SR ERTHEEN

Return To: Tracey A. Rohrbaugh, Esquire
Kay Casto & Chaney PLLC
400 Foxcrofi Ave,, Suite 100
Martinsburg, West Virginia 25401

A ]

NOTICE OF MECHANIC'S LIEN
TO: M C Development Company, Inc. Eric B. Clevenger Mark W, Clevenger
Atin: Mark W. Clevenger P.O. Box 27 216 Main-Cross St.
P.O. Box 27 Louisa, KY 41230  Louisa, KY 41230
Louisa, KY 41230

Notice is hereby given, in accordance with the laws of the State of West Virginia, that the
undersigned, Aeme Enterprises, Inc., the contractor and material provider to M C
Development Company, Inc. in the construction of a Taco Bell restaurant, ¢laims a lien to
secure the payment of the sum of Three Hundred Seventy-Four Thousand Five Hundred
Nine Doliars and 30 Cents ($374,509.30) upon the interest of M C Development Company, Inc.
in and to 1.169 AC 4 POLE CREEK, 16™ STREET RD, also known as 100 Kinetic Drive,
Huntirgton, WV 25701, and upon all buildings, structures, and improvements thereon. A
Statement of Account is attached hereto as Exhibit A and made a part of this Notice of Lien.

Acme Enterprises, Inc.
By Xo 54— /

S

—

Robert! . Bandy J—\

Its:  Attorney -

STATE OF WEST VIRGINIA,
COUNTY OF KANAWHA, to wit;

ROBERT L. BANDY, atiorney for Acme Enterprises, Inc., being first daly swom, upon
his oath says that the statements contained in the foregoing Notice of Mechanic’s Lien are true,

as he verily believes.

Taken, subscribed and sworn to before me this ﬂ day of February, 2020.

My commission expires oyl PS5 ACTB.
LB D IS GO R D ”i"'?"““!l”“l""l_ ”

25,2000 2
HitlLGannLIn

Gl Dlicin

‘__
<«
BRIt

(This instrument was prepared by Tracey A. Rohrbangh, Attorney at Law, KAY CASTO & CHANEY PLLC, 400 Foxcroft Ave.,

=T

ST +ay
EXHIBIT

i_C

Suite 100, Martinsburg, West Virginia 25401.)




STATEMENT OF ACCOUNT

Amounts outstanding:

Draw #5: $115,358.22
Draw #6 (retention): $119,175.80
Open Change orders: $139,975.28
TOTAL DUE: $374,509.30
WEST VikGvig
Ths nﬂhﬂbﬂm ';“G:ELL COUNTY CLEHKS OFHCE
and thargupor, log' em: 98 presanted i this offipp
Hane annaxey is w":m“::::a testiticate ’ F EB 0 4 » . AT R
TESTE: : Tecoro. / —— T
STE: CABELL COUNTY CLERK'S OfF g 2020 EXHIBIT



Legal Counsel.

DINSMORE & SHOHL ue

o A
] ! l nS O re 611 Third Avenue
4 I I I Huntington, WV 25701

www.dinsmore.com

Richard J. Bolen
Direct Dial: (304) 691-8420
E-mail; richard.bolen@dinsmore.com

July 20, 2020

Jeffrey E. Hood
Circuit Clerk of Cabell County

Cabell County Courthouse
750 Fifth Avenue
Huntington, WV 25701

RE: ACME Enterprises, Inc. v. M C Development Company, Inc.
Circuit Court of Cabell County, WV
Civil Action No. 20-C-84

Dear Mr. Hood:

Enclosed for filing in your usual manner, please find the “Answer and Counterclaim of M C
Development Company, Inc.” and “Certificate of Service” in connection with the above-

referenced civil action. Copies have been served this day on counsel of record.

Thank vou for your assistance in this matter.
Sincerely,

ﬂyfawo/ ‘Q /éﬁéaw//fz
Richard J. Bolen
RJIB:lga
Enclosures

cc:  Victoria L. Wilson, Esquire
Tracy A. Rohrbaugh, Esquire

16653447.1
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FILED
IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA

ACME ENTERPRISES, INC., P 21

A Michigan corporation,

Plaintiff,

VS.

M C DEVELOPMENT COMPANY, INC.,
A Kentucky corporation,

Defendant.

ANSWER AND COUNTERCLAIM OF M C DEVELOPMENT COMPANY, INC.

ANSWER

Defendant M C Development Company, Inc. (hereinafter “MCDC”) by and through

counsel, Richard Bolen, Janet Holbrook, David Bolen and Melissa Veltri all of Dinsmore &

Shohl LLP, for answer to the Complaint of Plaintiff (hereinafter “ACME?”) states as follows:

FIRST DEFENSE

The Complaint fails to state any claim or claims against MCDC upon which relief can be

granted, as the allegations contained therein are insufficient to support a claim for damages

against MCDC or any other relief.
SECOND DEFENSE

1. Answering paragraph 1 of the Complaint, MCDC denies the allegations contained

therein, in that the Complaint does not seck damages “for the value of the labor and materials

supplied by ACME in the construction of Taco Bell restaurant™ (“Project”) at- 100 Kinetic Drive,

Huntington, Cabell County, West Virginia (“the Property”), but rather seeks damages which

substantially exceed the “value of the labor and materials supplied by ACME in the construction

of the Project.
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2. MCDC admits that ACME is a Michigan corporation but denies that its principal

place of business is located at 1571 Martin Road, Roseville, Michigan.
3. MCDC admits that it isa Kentucky corporation and that its principal place of

business is located at Court and Madison Streets, Louisa, Kentucky and at all times relevant itis

and has been the owner of the Property.

4, Answering Paragraph 4 of the Complaint, MCDC admits the allegations in

Paragraph 4 of the Complaint.
5. Answering Paragraph 5 of the Complaint, MCDC admits that ACME and MCDC

entered into a contract for the construction of the Taco Bell restaurant (“the Restaurant”) on the

Property (“the Contract”) and that a copy of the Contract is attached as Exhibit A to the

Complaint. MCDC also admits that the initial contract sum was $1,171,633.00.

6. Answering Paragraph 6 of the Complaint, MCDC states that is without knowledge

or information sufficient to form a belief as to whether ACME commenced work on the Project

in September, 2018 or whether the Project was “substantially complete” as of October 29, 2019.

MCDC further states that it is without knowledge or information sufficient to form a belief as to

the truth of whether ACME began work on the Project “in anticipation of being paid for its

work?”, but assumes that to have been the case but demands strict proof thereof.

7. Answering Paragraph 7 of the Complaint, MCDC denies that there were “a

number of necessary change orders generated as a result of delay, inconsistencies in the

construction plans, and other unforeseen circumstances.”
8. Answering Paragraph 8 of the Complaint, MCDC admits that it disputed many of

the proposed change orders generated by ACME, in each case for reasons which were

appropriate. MCDC states that it is without knowledge and information as to whether ACME
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continued work on the Project “believing that the issues could be resolved and as a showing of

good faith” and accordingly demands strict proof thereof.

9. Answering Paragraph 9 of the Complaint, MCDC admits that ACME filed a

Notice of Lien against MCDC in the sum of $242,897.54 on September 12, 2019 but denies that

that amount was due and owing under the Contract. MCDC admits that such Notice of Lien was

recorded on September 12, 2019 in the Office of the Clerk of the County Commission of Cabell

County, West Virginia in Mechanics’ Lien Book 22, at Page 554 and admits that Exhibit B to the

Complaint is a copy of such Notice of Lien as recorded.

10.  Answering Paragraph 10 of the Complaint, MCDC states that it is without

knowledge or information sufficient to form a belief as to whether ACME had substantially

completed its work on the project before October 29, 2019 but alleges that ACME continued to

bill allegedly for services under the Contract thereafter, MCDC denies that the subsequent

billing by ACME was *‘pursuant to the original Contract and approved change orders”.
11.  Answering Paragraph 11 of the Complaint, MCDC denies that it refused to pay

ACME pursuant to the Contract and MCDC alleges that ACME’s billing exceeded any sums due

under the Contract. MCDC denies that it refused to approve proposed change orders that “were
necessary to advance ACME’s work on the property”. MCDC alleges that it refused to approve

change orders which were inappropriate and not in compliance with the terms of the Contract.

12.  Answering Paragraph 12 of the Complaint, MCDC admits that ACME filed a

Notice of Mechanics® Lien on February 4, 2020 in the amount of $374,509.30 but denies that

that Notice of Mechanics’ Lien was filed by ACME “as a result of MCDC’s failure and refusal

to pay ACME pursuant 1o the Contract and change orders”. MCDC specifically denies that it

owes ACME $374,509.30. MCDC admits that Exhibit C to the Complaint is a copy of the
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Notice of Mechanics® Lien of February 4, 2020 as filed in the Office of the Clerk of the County

Commission of Cabell County.
13, Answering Paragraph 13 of the Complaint, MCDC states that it is without

knowledge or information sufficient to form a belief as to the allegations contains therein and

accordingly demands strict proof thereof.

14.  Answering Paragraph 14 of the Complaint, MCDC admits that it has failed and
refused to pay ACME $374,509.30, for the simple reason that MCDC does not owe ACME that

amount of money under the Contract or for the Project or otherwise.

15.  Answering Paragraph 15 of the Complaint, MCDC alleges and incorporates

herein its answers to Paragraph 1 through 14 as if fully set forth herein.
16. Answering Paragraph 16 of the Complaint, MCDC states that it is without

knowledge or information sufficient to form a belief as to whether ACME furnished labor and

materials for the benefit of the Property through October 29, 2019 and accordingly demands

strict proof thereof.

17.  Answering Paragraph 17 of the Complaint, MCDC specifically denies that it

refused to pay ACME according to the terms of the Contract.
18.  Answering Paragraph 18 of the Complaint, MCDC states that it is without

knowledge or information sufficient to form a belief as to whether ACME ceased to fumnish labor

and materials for the project on February 4, 2020 but does admit that ACME recorded with the

Clerk of the Cabell County Commission a Notice of Mechanic’s Lien in the updated amount of

$374,509.30 on February 4, 2020 and accordingly demands strict proof as to when ACME

ceased to furnish labor and materials to the Project.
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19.  Answering Paragraph 19 of the Complaint, MCDC specifically denies that it still

owes ACME $374,509.30 for labor and materials supplied for the benefit of the project or

otherwise.

20.  Answering Paragraph 20 of the Complaint, MCDC states that the allegations

contained therein constitute conclusions of law and not allegations of facts susceptible to answer

herein and accordingly denies the same.
21.  Answering Paragraph 21 of the Complaint, MCDC denies all other allegations of

Count 1 of the Complaint, including the demand or prayer for relief.

.92.  MCDC incorporates herein its answers to the allegations of Paragraphs 1-21 of

the Complaint as if set forth in this Paragraph.

93.  Answering Paragraph 22 of the Complaint, MCDC admits that it agreed to pay

ACME a fixed, agreed amount for its work on the Project if timely performed pursuant to the

Contract and in accordance with the plans and specifications for the Project.
24, Answering Paragraph 23 of the Complaint, MCDC denies that ACME performed

its work pursuant to the parties’ Contract and accordingly denies that it deserves to be paid as

claimed.

75.  Answering Paragraph 24 of the Complaint, MCDC denies that it failed to pay

ACME in a timely manner for its work.

26. Answering Paragraph 25 of the Complaint, MCDC denies that it owes ACME

$374,509.30 either pursuant to terms of the Contract or pursuant to any subsequent approved

change orders.

27.  Answering Paragraph 26 of the Complaint, MCDC denies that ACME has

suffered damages in the amount of $374,509.30 or any other amount.
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28. MCDC denies all other allegations of Count II of the Complaint, including, but

not limited to the demand or prayer for relief.

29. Answering Paragraph 27 of the Complaint, MCDC incorporates into this

Paragraph its responses to Paragraphs 1-27 of the Complaint.
30. Answering Paragraph 28 of the Complaint, MCDC states that it is without

knowledge or information sufficient to form a belief as to whether ACME “reasonably expected

to be paid for its work™, and accordingly denies the same.
31.  Answering Paragraph 29 of the Complaint, MCDC denies that it was unjustly

enriched by the work that ACME performed on the Project and further denies that it would be

inequitable or unconscionable to permit MCDC to receive and retain the benefit of the work

performed.

32. Answering Paragraph 30 of the Complaint, MCDC denies that ACME is entitled

1o recover damages under theories of quantum meruit and/or unjust enrichment or otherwise.
COUNT X

33.  MCDC denies all other allegations of Count 11T of the Complaint, including the

demand or prayer for relief.

THIRD DEFENSE

MCDC denies that it is liable for ACME’s demands for judgment or any other sums since

in fact no sums are due and owing to ACME under the contract.

FOURTH DEFENSE

ACME’s claims are or may be barred by the applicable statute of limitations, the doctrine

of laches, and/or may be otherwise time barred.
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FIFTH DEFENSE

The damages or losses of which ACME complains were not caused or contributed to by

any wrongful act or omission on the part of MCDC.

SIXTH DEFENSE

To the extent that ACME has allegedly suffered damages, ACME has, or may have failed

to mitigate those damages, and accordingly, should be barred from recovery of the same.

SEVENTH DEFENSE

MCDC raises and incorporates fully herein all defenses which may be available under the

Jaw, including, without Jimitation, every defense set forth in Rule 8 of the West Virginia Rules of

Civil Procedure.

EIGHTH DEFENSE

MCDC asserts the defenses of waiver, estoppel, unclean hands, res judicata and collateral

estoppel, to the extent they may be applicable.

NINTH DEFENSE

ACME’s damages and/or expenses, if any, were the direct and proximate result of

ACME’s own acts, omissions, negligence, fault and/or breach of Contract.

TENTH DEFENSE

To the extent the Complaint alieges or that the allegations contained therein could be

construed such as to allege malice, intent, oppression, willfulness, or a conscious disregard for
. ACME’s rights on the part of MCDC, such allegations should be stricken because they are not

stated with particularity.
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ELEVENTH DEFENSE

MCDC reserves the right to add additional defenses as the facts and discovery warrant.
WHEREFORE, MCDC requests that the Complaint be dismissed with prejudice, that
ACME’s requested relief be denied, that MCDC be awarded its attorney fees and costs incurred

in the defense of said Complaint, and that MCDC be awarded such other relief as the Court

deems just and proper.

MCDC demands a trial by jury.

COUNTERCLAIM

For its counterclaim against ACME, MCDC states as follows:
1. MCDC states that it is a Kentucky corporation authorized to do business in the

State of West Virginia with its principal place of business located at Court and Madison Streets,

Louisa, Kentucky.
2. ACME is, upon information and belief, a Michigan corporation qualified to do

business in the State of West Virginia and has an office address of 15751 Martin Road,

Roseville, M1

3. Venue of this Counterclaim is, upon information and belief, proper in this court.
FACTS

4. MCDC and ACME are parties to a construction contract dated August 28, 2016

(“Contract”), a copy of which is attached to the Complaint in this action as Exhibit A.

5. Pursuant to the terms of the Contract, ACME was to construct a Taco Bell
restaurant and other improvements (hereinafter the “Proj ect”) in accordance with the plans,
specifications and other documents identified therein and as otherwise described in the Contract

on premises located at 100 Kinetic Drive, Huntington, Cabell County, West Virginia
8
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(“the Property”). Such construction work is referred to herein and in the Contract as the “Work™.

6. In Section 23 of the Contract “Contractor’s Warranties and Guarantees”, ACME

warranted and guaranteed that .. all of the Work shall be done in a first class, workmanlike

manner and accordance with the Construction Documents with new, quality materials and

warrants all Work and materials against defects in the material or the workmanship for a period

of one (1) year from the date of Final Completion or the opening of the Restaurant (whichever is

later), unless stated otherwise in the Construction Documents.”

7. To this day, the Work on the Project has not been fully and correctly done in a

first class, workmanlike manner and in accordance with requirements of the Contract and all

Construction Documents (defined in the Contract).

8. MCDC has attempted to work with ACME in regard to ACME completing the

Work on the Project fully and correctly in a first class, workmanlike manner and in accordance

with requirements of the Contract and Construction Documents. However, ACME has yetto

complete the Work or to do so in a first class, workmanlike manner.

9. On or about October 18,2019 ACME and MCDC signed and agreed to a punch

list for the Project (“Punch List™) detailing incomplete work and work which needed to be

revised. A copy of the Punch List is attached hereto as Exhibit 1 and incorporated herein by

reference and made a part hereof.

10. Notwithstanding the fact that ACME has been repeatedly advised by MCDC of

deficiencies in the Work and the Project, ACME has corrected only some of those deficiencies

and has utterly failed to address or complete others.
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11. The Work and the Project to this day have never been fully and correctly

completed in a first class, workmanlike manner and in accordance with the requirements of the

Contract or the Construction Documents by ACME.
12. MCDC has complained to representatives of ACME on numerous occasions with

respect to all of the foregoing matters, including making oral and written complaints about the

deficiencies in the Work and about the fact that ACME has failed to appropriately complete the

Work.

13. Nevertheless, ACME has continued to fail to comply with its contractual

obligations and has failed to complete the Work in a first class, workmanlike manner and in

accordance with the requirements of the Contract and Construction Documents.
14. Attached hereto marked for identification as Exhibit 2 and incorporated herein by

reference is a document marked “Kinetic Park — Outstanding Punch List and Other Items” which

was prepared on or about May 11, 2020 showing the items included on the Punch List which

have never been completed. The items with a check mark (¥') have to some extent at least been

completed and all items which do not have a check mark have not been completed.
COUNT 1

Breach of Contract

15. MCDC incorporates by reference as if fully set forth herein all allegations

contained in Paragraphs 1-14 above.

16. The Contract between MCDC and ACME is a valid and enforceable Contract.

17. ACME has materially breached the Contract in numerous respects as described

herein and otherwise.

10
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18.  Asaresult of ACMEs material breaches of the Contract and failure to properly

complete the Work and the Project and failure to complete and correct the Punch List items,

which the parties’ agreed would be completed as set forth on Exhibit 1, with the costs thereof

paid by ACME, MCDC has incurred damages, costs, and expenses and will continue to incur

damages, costs and expenses in the future, which are properly owed by ACME under the

Contract including the expenditures paid for by MCDC but necessitated by ACME’s failure to

perform under the Contract including the expenditures listed on Exhibit 3, a copy of which is

attached hereto and incorporated herein by reference, which were paid by MDCD but were

ACME’s expenses and necessitated by ACME’s failure to perform under the Contract.

19. As aresult of ACME’s material breaches of the Contract, ACME is also

responsible for all costs associated with MCDC’s time and expenses in monitoring the

completion of the Work.

20. MCDC is entitled to recover damages, including but not limited to damages for

completion of outside concrete, approximately $30,000, completion of stone on the face of the

building, approximately $40,000, correction of silt fence issue, approximately $6,000,

completion of electric, HVAC and refrigeration, approximately $35,000, or a total of $11 1,000

or more to complete the work correctly under the Contract, $11,100 or more to monitor the

completion of the work and $19,257.66 in expenditures by MCDC. listed on Exhibit 3, or a total
of approximately $141 ,357 for which ACME is liable.
WHEREFORE, MCDC is entitled to recover from ACME any and all damages, including

but not limited to contractual damages, the damages set forth herein and attorneys’ fees and

expenses that it has and will continue to suffer along with other legal or equitable relief to which

MCDC may be entitled.

11

16648500.1



COUNT II
Breach of Duty of Good Faith and Fair Dealing
21. MCDC incorporates by reference as if fully set forth herein all allegations

contained in Paragraphs 1-20.

22. When ACME entered into the Contract it undertook a duty of good faith and fair
dealing.

23. ACME has breached the duty of good faith and fair dealing owed to MCDC.

24. As a result of ACME’s breach of the duty of good faith and fair dealing, MCDC
has incurred and will incur damages, costs and expenses.

WHEREFORE, MCDC is entitled to recover from ACME any and all damages, costs and
expenses, including, but not limited to attorneys’ fees and expenses, which it has suffered and
other legal or equitable relief to which MCDC may be

will continue to suffer along with any

entitled.

COUNT IlI
Slander of Title
MCDC incorporates by reference as if fully set forth herein all allegations contained in

Paragraphs 1-24 above.
25. ACME has wrongfully and in bad faith filed two notices of mechanic’s lien

attached to the Complaint as Exhibit B and C.
26.  In regard to the Work that is the subject of the Contract, MCDC has rightfully

failed to pay amounts, which would become due to ACME only upon completion of the Work,

and ACME has failed to perform all of the Work in a first class, workmanlike manner and in

accordance with the Contract requirements.

12
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27. ACME knows and has been aware:

(a) That MCDC has incurred and will incur expenses, costs and damages in
regard to the Work and the Project in excess of the amount that would otherwise be owed to

ACME, according to the allegations of the Complaint in this action.

(b)  That the two notices of mechanic’s lien filed by ACME are not valid or

enforceable.

(c)  That the notices of mechanic’s lien filed by ACME are fraudulent under

West Virginialaw. See, W.Va. Code §38-16-403.

28.  Despite such knowledge, ACME nonetheless filed and continues to have pending

two invalid notices of mechanic’s lien.

29. ACME has knowingly and maliciously communicated orally and in writing false

statements which have disparaged MCDC’s title to the Property, including such Notices of Lien,

Exhibits B and C to the Complaint.

30. At the time that ACME filed the aforesaid notices of mechanic’s lien, Exhibits B

and C to the Complaint, the last of which was filed on or about February 4, 2020, ACME was

well aware that MCDC did not owe it $374,509.30 or any other amount even remotely close to

that number. Accordingly, ACME knew when it filed such notice of lien that it was incorrectly

stating the amount for which it was claiming a lien against MCDC’s property and therefore knew

that the filing of such notice of lien was false, fraudulent and contrary to West Virginia law.

31.  ACME has knowingly and maliciously communicated orally and in writing false

statements, including Exhibits B and C to the Complaint, which have disparaged MCDC’s title to

its property.

13
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32. MCDC has suffered special damages as a result of the knowingly and maliciously

communicated false statements consisting of the diminution in the fair market value of the

Property and potential loss of market for MCDC’s ownership interest in the Property.
WHEREFORE, MCDC is entitled to recover from ACME any and all compensatory and

punitive damages, including, but not limited to attorneys’ fees and expenses that it has suffered

and will continue to suffer along with any other legal or equitable relief to which MCDC may be

entitled due to ACME’s slander of title and wrongful and actionable notice of lien and wrongful

failure to release such lien, all of which was done knowingly and intentionally.

COUNT 1V
Liquidated Damages

33.  Paragraph 28 of the Contract (Exhibit A to the Complaint) provides

“Liquidated Damages, in addition to other damages, Owner/Developer may recover from

Contractor for Contractor’s unexcused delay in substantially completing the Work on or before

the time for Substantial Completion as provided in Section 5 above (or as extended in writing by

Owner/Developer), Owner/Developer shall be entitled to recover liquidated damages from

Contractor in the amount of $500.00 for each calendar day that Substantial Completion is

delayed and such amount shall be withheld from the Final Payment hereunder. The parties agree

that it would be difficult to assess the actual amount of Owner/Developer’s damages, and the

amount of $500.00 for each calendar day of delay isa reasonable estimate of same. This sum is

not to be construed as a penalty, and shall be paid to Owner/Developer as compensation for the

damages incurred as a result of the delay in obtaining Substantial Completion of the Work.”

34, In her letter of June 14, 2019, ACME’s counsel admitted that although the

project was scheduled to be completed within 90 days, MCDC had agreed (as an

14
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accommodation to ACME) to extend that time period for 30 more days, or a total of 120 days,

but that notwithstanding that extension, ACME had been “on-site” for 232 days as of June 14,

2019. In that letter ACME’s counsel stated that the “anticipated construction completion date”
was June 28, 2019. In fact, the project wasn’t completed for many months thereafter. The

project was finally Substantially Completed, according 10 the allegations of the Complaint, on

or about October 29, 2019 resulting in a total delay of the Substantial Completion of the project

of 249 days.
35. At the contractual rate of $500.00 per day, ACME owes MCDC a total of

$124,500.00 in liquidated damages for its delay in the completion of the project.

36. Although ACME has claimed delay damages from MCDC, in fact, Section 26

(second paragraph) of the Contract makes it abundantly clear that the only remedy available to

ACME would have been to apply for an extension of the date of Substantial Completion.

Although ACME did that and obtained such an extension for 30 days, no other extension was

ever requested and ACME is not entitled to any damages whatsoever. In any event, “Such an

extension of time shall be Contractor’s sole and exclusive remedy for any such delay.” (Section

26 of the Contract).
PRAYER FOR RELIEF

WHEREFORE, based upon the foregoing allegations, MCDC respectfully requests awards of all

general, special, and other damages or relief recoverable at law or in equity as a result of

ACME’s breach of the Contract, breach of duty, slander of title, and filing of a fraudulent and

illegal lien and liquidated damages under the Contract, including without limitation a mandatory

injunction requiring the : mmediate removal of the false Notice of Mechanic’s Lien, recovery of

damages of the amounts expended and to be expended by MCDC in regard to ACME’s failure to

15
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complete the work in a first class, workmanlike manner and in accordance with the Contract,

attorneys’ fees and costs in connection with this action, prejudgment and post judgment interest

on all monetary amounts awarded and all such other and further relief as the court may deem just

and equitable.

MCDC demands a trial by jury.

Richard J. Bolen (WVSB #392)

Janet S. Holbrook (WVSB #5853)

J. David Bolen (WVSB #8783)

Melissa Dodd Veltri (WVSB #7440)

Dinsmore & Shohl LLP

611 Third Avenue

Huntington, WV 25701

Phone: 304-529-6181

Fax: 304-522-4312

Email: richard.bolen@dinsmore.com
janet.holbrook(@dinsmore.com
david.bolen@dinsmore.com
melissa.veltri@dinsmore.com

Counsel for Defendant/Counterclaimant M C Development Company, Inc.
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EXHIBIT 2
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|itenn No. .

Description

Kinetic Park - Qutstanding Punchfist and other Items

Kinetie Park Qutstonding Page 1 of 2

W Thivg o Jof b ENV‘: 4
/ ol \w\c i b€
4 Zonmm wt /

Numerous issues with lighting and equipment control pan

el

30 Jrug dofog 7

.~k\.\&«\¢N m\. wa.nm\(..n?

ﬂ.ws::m controls have been twecked but still not correct.

Repiace all curbs not backfilled and/or installed properly
and are moving away from flatwork. No expansion joint
material used between flatwork and cold pours. Curbs
must be placed on compacted materia! per specs.

NNNS

4

xﬁ.uavr Sm\m\w(

Refer to email from Eric01-31-2020

e
=

-
F-N

Replace all curbs that are rough and need a lot of work

—%. .k.ﬁ.\_.\“\~ ..m.km\.c.\

mmmmq Yo email from Eric 01-31-2020.

b2
Co

Need alt ADA corrected and verified

v

pary
oo

Stone is cracking

Replacement stone is cracking as well

n
o

Parking lot cracking in several areas; replace

) b Thaie Eams 7 &\:._w \4

Refer to email fram Eric 01-31-2020

Complete gas line, electrical and sound installation
to tree house.

by Ahee

7 Tgill said landscaper agreed to install a hox for

termination af line. Will remain on list untit completed.

25 Nurherous-damaged areas on storefrant metai . . A LN, Breakmetal/flashing between pencil stone
wt\b\ &«u&r «vwx ..m& WA G m and slantwall appears to have pulled out
or was not properly finished.
=
35 s

Clean up or replace curb along Kinetic

Refer to email from Eric 01-31-2020

TN

47 Erosion fabricis mcvuo:._:m soil on the rear n..o_um._d\ line: . h.__ ; . ) ’ PR Bl
Need to remoye fabric, stablize the bank and replace NM&\\%.&& [los \%&P\r. m&bﬁm\« W\\\\r(& \mk(r\ -
‘fabric until apprapriate time ’
52 install rain sensors, NOTE: Electrical drawings also call issue credit
for eletrical work to include an outlet and timer for N
irrigation system. |_
1 54 Replace.cracked, stamped concrete Cracks getting larger. xmum ir £0 one crack :2 mnnmuﬂmu_w |_
55 Furnish reports of all materials and construction testing & ¢ 5D , - ; A .
as required by cantract documents Uk & N.“._‘ Ng 2.\\\:\ &g )
V' 56 Repair roof to resolve.all leaks. Y Fudey Ase— |Also need warranty as part of clasing:docs B
/57

Cover left 6ff the cable junction box in rear of building and screws are missing

| |
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Kinetic Park Qutstanding Work - Page 2 of 2

The following items.are a resuit of change order work perfarmed after the punchlist

was completed ar uncovered thereafter, or warranty issues.

?Su._m% align drink cabinet doars

|DX to send-doors and install per Steve Brown
3 Light at slantwall door now: comes an with dining room lights. ; i Lighting controls have been tweeked but still not correct.
come on at correct fimes w il gﬁ L k\ﬂ it ey .,_?. ~Fyladf
S Water runs down the face of the Trespa £t/ &L 7 Aeeh - 4 A
6 [Circuit 26 was tripped.and will not reset Ecmm_o‘ Flag and slasit wali) ﬁ_&&&é:m b  frepd F A pe
| 10  [Front hydrant hasvery low pressure. </, p af- »\\?L._ - N L
11 Condensing unit for walk-in continues to Qﬂn_m on and off every few seconds. Unit is one over the freeder; damaging to-equipment!
12 Restaurant appears to have a lot of oil residue. Ensure the aire is balanced properly. Complete all corrections on report and check exhaust /7 \r\‘
13 [Caulking has'curled and deteriorated an all curbs. Please remove and replace.
14  [Clip now showing on Trespa towards top-of entry tower. . . |,
15  |Excessive moisture in cement block at dumpster enclosure UL Tt 7V PG 17 ] AL A A [ A
16 |Parkinglot striping is peeling Vol s #penn Ll 7047 Tidr Aosd ! ’ i
17 /| ADA sign bollard needs repainted. ; 7 Y
18 /' |Men's restroom sensor ndt working Electrician came by and set it to stay on all the time.
_ : ars-emails-te-Billkruger-01+3120206,
{19 |Speaker by Sharing table nat working: ]
20

Breakers partially tipped on circuits D-13, 15 and 17 {convenience outlets and safe)

T/ ..“\.Mx\. &

21 \/|Men's and worhens room sinks are loose. They have been supported by shelf brackets ‘

N 1] n\w\x\«g\vﬁv ﬂsum\é
. .

22

Hole in dining room tile by low hub table. Appears to have a void around the hole

23

./ |Women‘s room Vacant/Qceupied cylinder sign broken

Recap of current electrical issues we are aware of; may also be listed m_mmi_..m_.m. Recapped here as they-are numerous

Number 19 abave

1 Emergency light by.main entry comesonand off el -7 5 Az F 1 ils/ A1) |Ove by Slantwall iow coming on as well ._
2 [Track lighting not coming on with dining room lighting g
3. |tight aver door in slantwall not.coming on at.correct time (= Cl. 12 Uil , TRy s &4, [~ |Lighting controls have been tweeked but still not correct.”
4 Still have issues with Buffalo and Flagpole timing [F J.> 2.4 (m 5 ,.t t&. i R}h(tﬂ Also see ftem D-26
6 Verify all POS equipment is on correct dedicated circuits
with isolated greunds. {not in contrasting cetor or marked
to let athers know not to plug items in other than POS related equipment)
8 Lighting controls stitl not Eo_._a:w.no:mnﬂ.s see pumerous emails about issues. Lighting controls have been tweeked but still not correct.
This'is not only-an _:no:<m:_m:nm but causes wear on equipment and utility costs.
9 Phone line is not io:c:m it is Frantier line .Em.a is not working
10 Circuit @Nm was-tripped and will not reset {Buffalo, Flag and slant wall} |
11 Y/[Men's room light sensor not working - Electrician came by and set to stay on all tha time. *
12 |Breakers D-13,15,17 partially tripped G 1 dat s L.
13 Speaker not working by the Sharing Table |
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ACME Credits

Eastham Engineering Footer S 4,443.09
CMA Tower Revision (Architect) 1,465.00
Blue Skin 100 vs 160 2,300.00
Utilities / Trash 4,359.96
Heat Cabinet Door 1,000.54
Edison Bulbs 619.93
Breakers 236.14
Rain Sensor / Timeér 1,200.00
Taco Rays Graphic 1,000.00
Speaker Installation 1,625.00
Buffalo & Flag lights 1,008.00
19,257.66

+*Still trying to research All Credits**



IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA

ACME ENTERPRISES, INC,,
A Michigan corporation,

Plaintiff,

Vs, Civil Action No.: 20-C-84

M C DEVELOPMENT COMPANY,, INC,,
A Kentucky corporation,

Defendant.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the Answer and

Counterclaim of M C Development Company, Inc. has been served upon counsel of record by

depositing the same via first class mail, postage prepaid on the 20" day of July, 2020 to:
Tracy A. Rohrbaugh

Kay, Casto & Chaney, PLLC
500 Foxcro enue, Suite 100
Martinsby NV 25401

Victoria L. Wilson -

Kay, Casto & Chaney, PLLC

707 Virginia Street East, Suite 1500
Charleston, WV 25301
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FILED,
IN THE CIRCUIT COURT OF CA ,EL‘-)L COUNTY, WEST VIRGINIA

ACME ENTERPRISES, INC., 7" """ 1 he08

a Michigan corporation,
A b

Plaintiff. : R

Civil Action No. 20-C-84

V.
Judge Chiles

M C DEVELOPMENT COMPANY, INC.,
a Kentucky corporation,

Defendant.

ACME ENTERPRISES. INC.’S ANSWER TO COUNTERCLAIM

COMES NOW the Plaintiff/fCounter-Defendant, Acme Enterpnises, Inc. (**Acme”), by

counsel, and for its Answer to the Counterclaim pled by M C Development Company, Inc.

(“MCDC”) does state and aver as follows:

FIRST DEFENSE

The Counterclaim fails to state a claim against Acme upon which relief can be granted.

SECOND DEFENSE

Acme asserts it is not guilty of any breach of contraci, or any other act or omission that

proximately caused and/or contributed to the damages allegedly sustained by MCDC.

THIRD DEFENSE

Acme asseris that MCDC is barred from asserting these claims against Acme, because it

was MCDC’s own breach of contract that was the proximate result of any damages it sustained.



FOURTH DEFENSE

Any damages allegedly sustained by MCDC are not the direct and proximate result of any

act or omission on the parl of Acme.

FIFTH DEFENSE

Acme asserts any and all defenses available to it pursuant to the terms of its Contract with

MCDC.
SIXTH DEFENSE

MCDC is estopped from asserting its claims because its own acts or omissions were the

sole cause of any damages of which it complains.

SEVENTH DEFENSE

To the extent that Acme would otherwise owe money to MCDC, the allegation of which is
expressly denied, Acme asserts that no sums of money are due and owing from it to MCDC by
virtue of set-off.

EIGHTH DEFENSE

MCDC, by its conduct, has waived its rights to assert this cause of action.

NINTH DEFENSE

MCDC, by its conduct, has ratified and condoned all acts and conduct of Acme of which

it now complains.



TENTH DEFENSE

MCDC, by its actions, has failed to mitigate its damages or, in the altemative, if MCDC

has mitigated its damages, then Acme is entitled to have those mitigated damages credited to the

amounts, if any, owed by Acme to MCDC.
ELEVENTH DEFENSE

Acme has, at all times, acted within its legal rights and with just cause.

TWELFTH DEFENSE

The damages of which MCDC complains were not the proximate result of any act or

omission on the part of Acme.

THIRTEENTH DEFENSE

MCDC'’s claim for breach of the duty of good faith and fair dealing is barred, because there

is no such independent cause of action in West Virginia.

FOURTEENTH DEFENSE

To the extent MCDC has a claim for breach of the duty of good faith and fair dealing,

which Acme denies, punitive damages are not recoverable.

FIFTEENTH DEFNESE

MCDC’s claim for liquidated damages is barred, because it cannot seek both actual

damages and liquidated damages.

SIXTEENTH DEFNESE

MCDC is barred from recovery of liquidated damages, because any delay was caused,

either in whole or in part, by MCDC.



SEVENTEENTH DEFNESE

MCDC is barred from recovery of liquidated damages, because any delay resulted from

circumstances beyond Acme’s control.

EIGHTEENTH DEFNESE

Any right MCDC would have had to warranty services was cut off when it failed to pay

the amounts due to Acme pursuant to the Contract.

NINETEENTH DEFNESE

Acme pleads the affirmative defenses of excuse and justification of circumstance.

TWENTIETH DEFNESE

Acme complied with or exceeded the requirements of its scope of work, and completed all

of its obligations in a good and workmanlike matter, within industry standards, and in compliance

with all codes or other applicable rules or regulations.

TWENTY-FIRST DEFNESE

To the extent Defendants/Counterclaim Plaintiffs seek recovery of punitive damages, such
claims are barred by Acme’s substantive and procedural due process rights guaranteed by the Fifth
and Fourteenth Amendments to the United States Constitution and by Article 3, Section 10 of the

West Virginia Constitution.

TWENTY-SECOND DEFNESE

In regard to MCDC’s attempt 1o seek recovery of punitive damages, Acme asserts that it is
entitled to all limitations upon punitive damages available under West Virginia Code §55-7-29,

including the right to move for bifurcation on the issue of punitive damages.



TWENTY-THIRD DEFNESE

Acme complied with all requirements of W.Va. Code § 38-2-1 er. seq. n recording

its mechanic’s lien.

TWENTY-FOURTH DEFENSE

Acme recorded its mechanic’s lien in good faith.

TWENTY-FIFTH DEFENSE

MCDC’s claim for slander of title is barred based on the defenses of truth, no actual inalice

on the part of Acme, and no special damages incurred by MCDC as a result of Acme’s filing of its

notices of mechanic’s liens.

TWENTY-SIXTH DEFNESE

Acme asserts and reserves, to the extent shown to be applicable in discovery, any and all

affirmative defenses required to be asserted under Rule 8(c) of the West Virginia Rules of Civil

Procedure.

TWENTY-SEVENTH DEFNESE

MCDC’s claims are barred by the doctrine of unclean hands.

TWENTY-EIGHTH DEFENSE

Acme reserves the right to assert such additional affirmative defenses as may be revealed

10 be appropriate through discovery or trial of this civil action.

TWENTY-NINTH DEFENSE

In response 1o the specific allegations contained within MCDC’s Counterclaim, Acme
states as follows:

1. Acme admits the allegations contained in Paragraph 1 of the Counterclaim.

2. Acme admits the allegations contained in Paragraph 2 of the Counterclaim.

5



3. Acme admits the allegations contained in Paragraph 3 of the Counterclaim.

4, Acme adinits the allegations contained in Paragraph 4 of the Counterclaim.
5. Acme admits the allegations contained in Paragraph 5 of the Counterclaim.
6. In response 1o Paragraph 6 of the Counterclaim, Acme admits that Section 23 of

the Contract is correctly stated; but Acme denies any implication that this Section takes precedence

over any other term of the Contract. Furthermore, Acme affirmatively states that the Contract

speaks for itself and is not subject to any self-serving interpretations by MCDC.

7. Acme denies the allegations contained in Paragraph 7 of the C ounterclaim.
8. Acme denies the allegations contained in Paragraph 8 of the Counterclaim.
9. In response to Paragraph 9 of the Counterclaim, Acme admits that, on or about

October 18, 2019, a punch list was prepared by MCDC and signed off on by Acme, and that a
copy is attached 1o the Counterclaim as Exhibit 1. Acme denies all remaining allegations and

implications contained in Paragraph 9 of the Counterclaim.
10.  Acme denies the allegations contained in Paragraph 10 of the Counterclaim.
11. Acme denies the allegations contained in Paragraph 11 of the Counterclaim.

12. In response to Paragraph 12 of the Counterclaim, Acme admits that MCDC has
repeatedly complained to Acme about its work on the Project, but Acme denies the remaining

allegations contained in Paragraph 12 of the Counterclaim and specifically denies that its work on

the project was substandard or in violation of the contract.

13.  Acme denies Paragraph 13 of the Counterclaim.



14. Acme denies the allegations contained in Paragraph 14 of the Counterclaim.
COUNTI

15.  In response to the allegations contained in Paragraph 15 of Count 1 of the

Counterclaim, Acme incorporates its responses to Paragraphs 1 through 14 of the Counterclaim as

if fully set forth in this paragraph verbatim.

16.  Acme admits the allegations contained in Paragraph 16 of Count I of the
Counterclaim.
17. Acme denies the allegations contained in Paragraph 17 of Count 1 of the

Counterclaim and holds Defendant to strict proof thereof.

18. Acme denies the allegations contained in Paragraph 18 of Count 1 of the
Counterclaim.
19. The allegations contained in Paragraph 19 of Count | of the Counterclaim

constitutes a legal conclusion to which no response is required. To the extent an answer is deemed
required, however, Acme denies the same.
20.  The allegations contained in Paragraph 20 of Count I of the Counterclaim constitute

a legal conclusion to which no response is required. However, to the extent an answer may be

deemed required, either because the allegations are not legal conclusion or are allegations of fact,

Acme denies those allegations.



COUNT 1]

21 In response to the allegations of Paragraph 21 of Count I of the Counterclaim,

4% I

Acme incorporates its responses to Paragraphs 1 through 20 of the Counterclaim as if fully set
forth in this paragraph.

22.  The allegations contained in Paragraph 22 of Count 1] of the Counterclaim
constitute a legal conclusion to which no response is required. However, Acme affirmatively

asserts that it has at all times operated with good faith and fair dealing in its business relations with
MCDC.

23. Acme denies the allegations contained in Paragraph 23 of Count Il of the
Counterclaim.

24 Acme denies the allegations contained in Paragraph 24 of Count 1l of the
Counterclaim.

COUNT 11

In response to the unnumbered paragraph introducing Count 111, Acme incorporates its
responses to Paragraphs 1 through 24 of the Counterclaim as if fully set forth verbatim in this
Count.

25.  In response to the allegations of Paragraph 25 of Count 11 of the Counterclaim,
Acme admits that it filed two notices of mechanic’s lien, which are attached to the Complaint as

Exhibits B and C; but Acme specifically denies that those notices of mechanic’s lien were filed

wrongfully or in bad faith.



26.  Acme denies the allegations contained in Paragraph 26 of Count 111 of the
Counterclaim.
27(a). Acme denies the allegations of Paragraph 27(a) of Count 11i of the Counterclaim.

27(b). The allegations of Paragraph 27(b) of Count 111 of the Counterclaim constitute a

legal conclusion, to which no response is required. However, to the extent an answer is deemed

required, Acme specifically denies those allegations.

27(c). The allegations of Paragraph 27(c) of Count 111 of the Counterclaim constitute a

legal conclusion, to which no response is required. However, to the extent an answer may be

deemed required, Acme denies those allegations.

78 Acme denies the allegations of Paragraph 28 of Count 111 of the Counterclaim.

29 Acme denies the allegations contained in Paragraph 29 of Count Il of the
Counterclaim.

30. Acme denies the allegations contained in Paragraph 30 of Count Il of the
Counterclaim.

3], Acme denies the allegations contained in Paragraph 31 of Count III of the
Counterclaim.

32 Acme denies the allegations contained in Paragraph 32 of Count Il of the

Counterclaim.
COUNT 1V
33. In response to the allegations of Paragraph 33 of Count 1V of the Counterclaim,

Acme admits that Paragraph 28 of the Contract references liquidated damages, but it affirmatively

9



asserts that the Contract speaks for itself and is not subject to any self-serving allegations or

interpretations by MCDC.
34, Acme admits that its counsel sent a letter to MCDC dated June 14, 2019. Acme

affirmatively asserts that said correspondence speaks for itself and is not subject to any self-serving

allegations or interpretations by MCDC. Furthermore, Acme denies that any of the statements

contained within said correspondence are admissible, as it was correspondence sent in furtherance

of settlement discussions. Accordingly, the contents of the letter are inadmissible per the Rules of

Evidence.
35, Acme denies the allegations contained in Paragraph 35 of Count IV of the
Counterclaim.

36.  The allegations of Paragraph 36 of Count IV of the Counterclaim constitute a legal

conclusion, to which no response is required. However, to the extent an answer may be deemed

required, Acme denies the same. Acme further denies that it was at fault for any additional delay
referenced in Paragraph 36 of Count 1V of the Counterclaim and holds MCDC 1o strict proof
thereof.

37. Acme denies any and all allegations contained in MCDC’s PRAYER FOR
RELIEF.

38, Acme denies any and all allegations contained in the Counterclaim which have not

been expressly admitted herein.

10



Respectfully submitted this 7' day of August, 2020.

o’ -
Sy 0 it

Tracey A. Kdhrbaugh (WV Bar #0662)
Kay Casto & Chaney PLLC

400 Foxcrofi Ave., Suite 100
Martinsburg, WV 25401

Phone: (304)901-7502

FEmail: trohrbaugh(@wkaycasto.com

and

Victoria L. Wilson (WV Bar #10607)
Kay Casto & Chaney PLLC

707 Virginia Street, East

Suite 1500

Charleston, WV 25301

Phone: (304) 345-8900

Email: vwilson(@kaycasto.com

ACME ENTERPRISES, INC.
Plaintiff/Counterclaim Defendant,
By Counsel

11



IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA

ACME ENTERPRISES, INC,,
a Michigan corporation,
Plaintiff,

Civil Action No. 20-C-84

V.
Judge Chiles

M C DEVELOPMENT COMPANY, INC,,
a Kentucky corporation,

Defendant.

CERTIFICATE OF SERVICE

1, Tracey A. Rohrbaugh, counsel for Plaintiff/Counterclaim Defendant, Acme Enterprises,

Inc., do hereby certify that, on the 7% day of August, 2020, | served the foregoing Acme

Enterprises,
M C Development Company, Inc., by serving a true copy of the same u

by first-class United States mail, postage prepaid, addressed as follows:

Richard J. Bolen, Esg.
Janet S. Holbrook, Esq.

J. David Bolen, Esq.
Melissa Dodd Veltri, Esq.
Dinsmore & Shohl LLP
611 Third Avenue
Huntington, WV 25701

Ine.’s Answer To Counterclaim upon counsel for the Defendant/Counterclaimant,

pon its counsel of record,

e S
_\L(ﬁti_',}:- . é‘a _1'._\‘ﬂ‘£ .{':.. 1S
Tracey A. Réhrbaugh ad
WYV Bar #6662
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