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IN THE CIRCUIT COURT OF KANAWHA GOUNTY WEST VIRGINIA

JULIUS WOLFORD, C P
[ Uﬂﬂ AEEER N Ay e | (0 0
Plaintiff, - - Cn'?i Action No. _.:;//D :‘C' '(ﬂ

AT VLY F SR O ORI

FORM TECH CONCRETE FORMS, INC,,
a Michigan corporation,

Defendants.
COMPIAINT
Julius Wolford (“Plaintiff”), states and alleges the tollowing as his Complaint against Form
Tech Concrete Forms, Inc. (“Detendant™):

A. Parties, Jurisdiction and Venue

1. Julius Wolford 1s a resident of Putnam County, West Virginia.

2. Form Tech Concrete Forms, Inc. 1s a Michigan corporation with its principal place of business
located 1n Wixom, Michigan, which, at all relevant times, conducted business activities and
maintained an office in Kanawha County, West Virginia.

3. Many of the events giving rise to the claims against Defendant occurred in Kanawha County,
West Virginia. Therefore, jurisdiction and venue are appropriate 1n this Court.

B. Factual Background

4. Plaintiff adopts and incorporates the allegations of paragraphs 1-3 as if set forth herein verbatim.

5. On or around March 13, 2019, Plaintiff entered into a contract (“Asset Purchase Agreement”)
with Defendant whereby Plaintiff agreed to, among other things, transfer all rights, title and
interest in his company, Wolford Concrete Forms & Scaffold Supply, LLC, to Detfendant in
exchange for payment in the sum of $150,000.00.

6. A true and exact copy of the Asset Purchase Agreement 1s attached hereto as Exhibit A.



7.

10.

11.

12.

13.

The Asset Purchase Agreement delineated the assets that were to be transferred to Defendant
and the assets to be retained by Plaintiff. Pursuant to the terms of Section 1.2(e), all Plaintiff’s
“raw materials, supplies, work in process, finished goods and other inventories...” were to be
retained by Plaintiff.

Included within the materals to be retained by Plaintiff was a forklift which the parties verbally
agreed that Plaintitt would rent to Defendant for use in Defendant’s business activities in
exchange for a monthly rental fee of $800.00.

On or around March 13, 2019, Plamntiff entered into a second contract (“Consulting
Agreement”) with Defendant whereby Plamntiff agreed to provide his services to Defendant
to help transition and grow Defendant’s business, among other things.

A true and exact copy ot the Consulting Agreement 1s attached hereto as Exhibit B.

The scope of the services to be provided by Plaintiff were delineated in Article 1 of the
Consulting Agreement. Plaintff was assigned a defined regional sales territory determined by
Defendant’s Vice President of Sales, Frank Smiser, and/or Defendant’s Regional Manager,
Gary Jividen, and was provided business cards with Defendant’s insignia with instructions to
represent himself as an employee of Defendant when mteracting with current and prospective
customers. Additionally, Plaintitt was required to provide a minimum of fifteen (15) days per
month exclusively to performing services on behalf Detendant.

Article 11 of the Consuling Agreement delineated the compensation and expense
reimbursement that Plaintiff would receive from Detfendant in consideration for providing his
services, including the payment of monthly consulting fees and sales commissions.

Pursuant to the terms of Section 2.1 of the Consulting Agreement, Plaintitt would receive a
monthly consulting fee from Defendant in the sum of $3,000.00 with the total amount of

consulting fees not to exceed $30,000.00.



14.

15.

16.

17.

18.

Additionally, pursuant to Section 2.2 of the Consulting Agreement, Plaintiff would receive
commussions equal to fifteen percent (15%) of the “gross profit,” as defined in the Consulting
Agreement, attributable to sales generated by Plamtiff on behalf of Defendant. The
commissions were payable within thirty (30) days after the close of Defendant’s monthly
financial results.

Pursuant to the terms of Section 3.1 of the Consulting Agreement, either party could terminate
the agreement “at any time upon providing five-day advance notice to the other party” and
Defendant had the right to immediately terminate the agreement for “cause,” a defined term
in the Consulting Agreement.

“Cause,” as defined 1n the Consulting Agreement, included: “(a) failure of [Plaintiff] to follow
or comply with any material rule or policy of Defendant, provided Defendant’s Vice President
of Sales, [Frank Smiser|, notified [Plaintiff] of the failure and provided [Plaintiff] five (5)
calendar days to cure such failure; (b) commission of felony, fraud, embezzlement or theft by
[Plamntiff]; (c) inability to provide consulting services ... due to sickness, disability or death; (d)
unwillingness to provide consulting services ... as evidenced by Plaintiff’s providing less than
fifteen (15) days per month of [Plaintiff’s] time to [Defendant].”

In the event of termination of the Consulting Agreement by Defendant for any reasons other
than for “cause,” Section 3.1(c) required Defendant to continue “mak[ing] the [consulting fee]
payments with such payments due on the last day of each month up to the consulting fee cap
[$30,000.00].”

Plaintiff immediately began performing his obligations under the terms of the Consulting
Agreement after its execution. Plaintiff began assisting in the relocation of purchased assets

under the Asset Purchase Agreement, transitioning customers of his former business to



19.

20).

21.

22.

23.

Defendant’s business, securing new customers on behalf of Defendant inside his assigned
territory, among other things.

Plaintiff recetved monthly consulting fees due under the Consulting Agreement for his first
three (3) months of service but Defendant failed to pay any of the agreed upon commission
despite Plaintiff generating substantial sales during this time.

On or around June 25, 2019, agents from the West Virginia Department of Environmental
Protection, Division of Water and Waste Management (“DEP”), conducted an inspection of
a tacility previously leased by Plamntiff’s former busmess in Marion County, West Virginia
(“Marion County Facility™).

At the time of the mspection, the Marion County Facility was being leased by Defendant and
in Defendant’s exclusive possession and control. The Marion County Facility housed
Defendant’s inventory which had recently been shipped to that location after leasing, as well
as assets that were purchased by Defendant and assets retained by Plaintiff under the Asset
Purchase Agreement.

Included 1in Plamntiff’s retained assets located at the Marion County Facility was a supply of
concrete curing compound. At the direction of Defendant’s Regional Manager, Gary Jividen,
workers selected and paid by Defendant were sent to the Marion County Facility to clean up
and reotrganize materials at the facility in preparation for Defendant to begin conducting
business activities from that location.

While performing work on behalf of Defendant and at the sole direction of Mr. Jividen,
Defendant’s workers unlawfully and hazardously disposed of Plaintiff’s curing compound by

pouring it out onto the ground around the Marion County Facility.

24. After the unlawful and hazardous dumping of the curing compound, hazardous maternal

eventually leaked into a nearby stream resulting in the DEP inspection of the Marion County



23.

206.

27.

28.

29.

Facility and the subsequent 1ssuance of a DEP Violation to Plainuff’s former business, the
previous lessee of the facility.

Plaintitf was not contacted by Mr. Jividen or any other representative of Defendant prior to
the dumping of the curing compound and was not present at the Marion County Facility at
the time of the incident. Accordingly, Plaintiff had no knowledge of Defendant’s intent to
dump the curing compound before the unlawful and hazardous dumping occurred.

On the day of the DEP inspection, Plaintiff was contacted by a DEP representative and was
informed ot the unlawful dumping of the curing compound. This was the first time Plaintiff
became aware that the curing compound was unlawfully dumped at the Marion County
Facility. Plaintitf immediately traveled to the facility where he spoke with DEP representatives
who demanded that the site be immediately cleaned-up by a professional hazardous waste
disposal service.

Plamntiff then contacted Mr. Jividen immediately after his discussion with DEP representatives
and advised him of the DEP demand for immediate cleanup. In response, Mr. Jividen
contacted a protessional hazardous waste disposal service, Miller Environmental, Inc., and
arranged for the performance of the facility clean-up.

In late July 2019, around a month after the incident, Plaintiff received a phone call from
Defendant’s CEO, Guy Williams, who informed Plaintiff that he was indefinitely suspended
from representing Defendant under the terms of the Consulting Agreement pending an
internal investigation into the mncident at the Marion County Facility.

During Plaintiff’s “suspension,” sales were being generated in Plaintiff’s sales territory through
customers either acquired or transferred by Plaintiff and through the use of Plaintiff’s assigned
internal sales representative identificaion number. Defendant did not assign another

representative to Plaintiff’s territory during this ime.



30.

31.

32.

33.

34.

35.

On or around October 10, 2019, Plainttf recerved a letter from the DEP stating that after
turther mvestigation, the DEP Violation previously issued to his former business was being
otficially rescinded.

The DEP Violation was subsequently reissued to Defendant due to its exclusive role in
permitting the unlawful and hazardous disposal of the curing compound around its leased and
exclusively controlled premises.

Plaintiff had no contact with any of Defendant’s representatives regarding the internal
investigation into the incident at the Marion County Facility since his phone call with
Defendant’s CEO, Guy Willlams, 1n July 2019.

On or around November 25, 2019, through counsel, Plaintiff sent a letter to Defendant’s
CEO, Mr. Williams, requesting that he be paid monthly consulting fees which remained
outstanding at that time and payable under the Consulting Agreement. Plaintiff also requested
that he be patd commuisstons in accordance with the terms of Consulting Agreement of which
he had yet to recetve any payments despite generating substantial sales.

On or around December 18, 2019, Detendant, through counsel, responded to Plaintiff’s
November 25, 2019 letter by alleging that Plaintift had breached the Consulting Agreement
by “failing to relocate his assets in a proper and timely fashion.”

On or around January 17, 2020, Plaintiff, through counsel, responded to the allegations made
in Defendant’s December 18, 2019 letter by stating that he had no role in the unlawful
dumping of the curing compound at the Marion County Facility. The unlawful dumping was
the result of actions taken by Defendant’s employees and at the sole direction of Defendant’s
Regional Manager, Gary Jividen, and took place on a property which was leased and exclusively

controlled by Defendant.



Count I — Breach of Contract (Consulting Agreement)

36. Plaintiff adopts and incorporates the allegations of paragraphs 1-35 as if set forth herein

37.

38.

39.

40).

verbatin.

Upon execution of the Consulting Agreement, the parties entered into a valid, binding and
enforceable contract. The parties were fully competent and legally able to contract, the
Consulting Agreement contained lawful subject matter, the parties mutually assented to its
terms and provided good and valuable consideration in exchange for the promises contained
therein.

Detendant maternally breached the Consulting Agreement in at least five separate and distinct
ways, including: (a) failing to pay Plaintiff the agreed upon monthly consulting fees as required
by Section 2.1; (b) failing to pay Plaintiff commissions on sales attributable to his services as
required by Section 2.2; (c) immediately terminating the Consulting Agreement without
“cause,” as defined m Section 3.1(b); (d) terminating the Consulting Agreement without
providing Plaintiff advanced notice as required by Section 3.1(a); and () “suspending” Plaintiff
and hindering his ability to perform services under the contract pending an internal
investigation into the incident at the Marion County Facility.

Under the terms of the Section 2.1 of Consulting Agreement, Plaintiff was to be paid a
monthly consulting fee of $3,000.00. Plaintiff only received monthly consulting fees for his
first three (3) months of service and has not received any further payments due under the
terms of Section 2.1. By failing to pay Plantiff the agreed upon monthly consulting fees,

Detfendant breached Section 2.1 of the Consulting Agreement.

Under the terms of Section 2.2 of the Consulting Agreement, Plaintiff was to be paid a
commission equal to fifteen percent (15%) of the “gross profit,” as defined in the agreement,

attributable to sales generated by Plaintiff. Plamntiff has not received any commissions for sales
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41.

42.

43.

44,

45.

406.

attributable to his services due under the terms of Section 2.2. By failing to pay Plaintiff any
of the agreed upon commissions attributable to sales generated by Plaintiff, Defendant
breached Section 2.2 of the Consulting Agreement.
In its December 19, 2019 letter to Plaintitf, Defendant immediately terminated the Consulting
Agreement without “cause” and without providing Plaintiff at least five (5) day notice
advanced notice. Consequently, Detendant’s actions constitute breaches of both Sections
3.1(a) and 3.1(b) of the Consulting Agreement.
By “suspending” Plamntiff and demanding that he cease all interaction with customers,
Defendant breached the Consulting Agreement by taking adverse, disciplinary action(s) against
Plamtiff which were not authorized or contemplated by the parties 1n the Consulting
Agreement.
As a direct and proximate result of Defendant’s breaches, Plaintift sutfered the damages set
forth herein, which include, but are not limited to, the monthly consulting fees and sales
commiss1ons.

Count II —Violations of West Virginia Wage Payment and Collection Act,

W.Va. Code § 21-5-1, et seq.

Plaintiff adopts and incorporates the allegations of paragraphs 1-43 as if set forth herein
vervatinm.
Plaintiff was an “employee,” as defined in the West Virgima Wage Payment and Collection
Act, W.Va. Code § 21-5-1(b), and 1s covered under the provisions of the Act.
Despite the terms of the Consulting Agreement purporting to characterize Plaintiff as an
independent contractor, the relationship between Plaintiff and Defendant was that of an

employer-employee as evidenced by the subsequent conduct of the parties.



47.

48.

49.

50.

51.

52.

53.

Detendant exerted substantial control over the manner in which Plaintiff provided his services
under the Consulting Agreement, including, defining a certain geographical territory for
Plaintitf to perform his services, requiring Plaintiff to devote a specified amount of time to
providing his services, regular instruction and directives to Plaintiff regarding his services,
among other things.

Additionally, Plaintiff was treated as an employee as evidenced by Defendant providing
Plaintitf with business cards which included Defendant’s insignia, its Kanawha County office
address, 1ts office phone fax numbers, an email address for Plaintiff on Defendant’s server,
instructions to Plaintiff to present himself as Defendant’s employee to customers, perceived
authority to take disciplinaty action against Plaintiff as evidenced by his suspension in July
2019 at the behest of Defendant’s CEO, among other things.

Detendant was an “employer,” as defined in the West Virginia Wage Payment and Collection
Act, W.Va. Code § 21-5-1(m), and subject to requirements of the Act.

The consulting fees and commissions owed to Plaintiff under Section(s) 2.1 and 2.2 of the
Consulting Agreement are “wages,” as defined in the West Virginia Wage Payment and
Collection Act, W.Va. Code § 21-5-1(c).

Defendant violated the requirements of W.Va. Code § 21-5-3(a) by failing to pay Plaintiff his
wages due under the terms of the Consulting Agreement for the services Plaintiff provided
pursuant to 1ts terms.

Additionally, Defendant violated the requirements of W.Va. Code § 21-5-4(e) by failing to
timely pay Plaintiff his final wages due after Defendant terminated the Consulting Agreement.
As a direct and proximate result of Defendant’s violations of the West Virginia Wage Payment

and Collection Act, W.Va. Code § 21-5-1, et seq., Plaintiff 1s entitled to statutory damages.



54.

55.

56.

S7.

58.

59.

60).

61.

62.

Count III — Breach of Oral Contract (Forklift Rental)
Plaintift adopts and incorporates the allegations of paragraphs 1-53 as if set forth herein
verbatim.
Upon mutually assenting to the terms of an oral rental agreement whereby Plamntiff agreed to
provide his forklift for Defendant’s use in consideration for monthly rental fees in the sum of
$800.00, the parties entered into a valid, binding and enforceable contract.
Plaintiff performed his obligations under the contract by making the fotklift available for
Detendant’s use at the Marion County Facility and Defendant obtained the benefit of
Plamntiff’s performance through use of the forklift in furtherance of its business activities.
Detendant breached the contract by failing to make the monthly rental payments of $800.00
to Plaintitf while continuing to use the forklift at its Marion County Facility.
As a direct and proximate result of Defendant’s breach of the oral rental agreement, Plaintiff
suffered the damages set forth herein, which include, loss of monthly rental fees and use of
his forklift while in Defendant’s possession.

Count IV — Quantum Meruit (Forklift Rental)

Plamntiff adopts and incorporates the allegations of paragraphs 1-58 as if set forth herein
verbatin.
Plaintiff provided services to Defendant for which he reasonably expected to be compensated
for by agreeing to rent his forklift to Detendant for Defendant’s exclusive use.
Defendant accepted and benefited from Plamntiff’s services by utthizing Plaintiff’s forklitt in
furtherance of its business activities and was aware that Plaintitt expected to be compensated
for providing such services.
By utilizing Plaintiff’s forklift in furtherance of its business activites and without

compensating Plaintiff, Defendant was unjustly enriched at Plaintiff’s expense.
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63. Accordingly, Plaintitf 1s entitled to relief under the equitable theory of quantum meruit for the
reasonable rental value of the forklift.
Damages
64. Plaintuff adopts and incorporates the allegations of paragraphs 1-63 as if set forth herein

verbatim.

65. As a direct and proximate result of Defendant’s actions as set forth herein, Plaintiff is entitled

to the following damages:
a. Unpaid consulting fees and sales commissions, payable under the terms of the Consulting
Agreement;

b. Liquidated damages for violations of W.Va. Code § 21-5-4(e);

c. Unpaid torklitt monthly rental fees payable under the oral rental agreement or under the
equitable theotry of quantum meruit;

d. Damages for annoyance, inconvenience and embarrassment;

e. Pre and post-judgment interest;

f. Attorneys’ fees; and

g. All other damages permitted by West Virginia law or which become evident during
discovery.

WHEREFORE, Plaintiff demands judgment against Defendant for the damages as described herein

and any such further relief the Court deems appropriate.

PLAINTIFF DEMANDS A TRIAL BY JURY.

11



JULIUS WOLFORD,

By Counsel:

topher D. Pence (WVSB No. 9095)
ustin K. Chandler (WVSB No. 13537)
Hardy Pence PLLC
10 Hale Street, 4™ Floor (25301)
P.O. Box 2548
Charleston, WV 25329
(304) 345-7250 (Phone)
(304) 553-7227 (Fax)
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this “Agreement™). dated as of this !3th day of
March, 2019, is by and among Form Tech Concrete Forms, Inc., 4 Michigan corporation (the
“Purchaser™), Wolford Concrete Forms & Scaffold Supply, LLC, a West Virginia limited liability
company (the “Seller”), and Julius Wolford, sole member of the Seller (the “Member). The Scller and
the Member are collectively referred to herein as the “Seller Group™,

RECITALS

A. From its location at 6120 MacCorkle Avenue SW, St. Albans, West Virginia, the Seller is
engaged in the business of (i) renting scaffolding equipment (the “Rerained Business™) and (ii) renting
steel-ply forming equipment (the “Purchased Business™); and

B. The Purchaser desires to purchase from the Seller, and the Seller desires to sell to the
Purchaser, all of the Seller’s right, titlc and interest in and to the Purchased Assets (as defined below)
upon the terms and conditions set forth in this Agreement.

NOW, THEREFORE, in consideration of the mutual promises and representations and subject to
the terms and conditions herein contained, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties intending to be legally bound hereto agree as

follows:

ARTICLE 1
PURCHASE AND SALE OF ASSETS

1.1 Assets to be Transferred. Simultancously with the execution and delivery of this
Agrecment, the Purchaser shall purchase from the Seller, and the Seller shall sell, transfer, assign, convey

and deliver to the Purchaser, free and clear of all security interests, mortgages, liens, pledges,
encumbrances, security .interests, claims, charges, defects in title or other similar restrictions (collectively,
“Liens”), all of the Seller’s right, title and interest in and to the asscts, rights and properties listed below
(collectively, the “Purchased Assets™):

(a) all equipment that is owned or leased by the Seller related to the operation of the
Purchased Business, including the items listed on Schedule 1.1(a), and all warranties of any kind
covering all or any part of such items (“Purchased Inventory™);

(b) all customer lists and customer contact information related to the Purchased
IBusiness:

(C) all telephone numbers, email addresses, domain names and facsimile numbers
associated with the operation of the Purchased Business:

(d)  all nghts and incidents of interest of, and benefits accruing to, the Scller in
and to (1) the contracts, agreements, commitments, instruments, guarantees, bids,
purchase orders, proposals, licenses and other agrecments specifically listed on
Schedule 1.1(a) or identified by the Purchaser following the date hercof as being
necessary for the operation of the Purchased Business, as currently conducted, and (ii) the
open sales orders or other contracts for the sale of products or services of the Purchased

EXHIBIT
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Business with respect to which such products or services have not been delivered,

whether or not set forth on Schedule |.[{a} (collectively, the “Purchased Contracis”):;
and

(¢) the name “"Wolford Concrete Forms & Scaffold Supply®.

l.d  Retained Assets. Notwithstanding anything in this Agreement (o the contrary, the Seller
shall cetain only thosc asscts, rghts and propertics specifically identificd below, and the Purchaser will in
N0 way be construed to have purchased or acquired (or to be obligated 1o purchase or © acquire) any
interest whatsoever in any of the following assets, rights and properites (collectively, the “Rerained
Assets™y:

(¢) all cash held by the Seller;
(b) all accounts and notes receivable and other claims for money due to the Seller:

(C) all prepaid expenses, surcty accounts and other similur deposits of the Seller,
including deposits with landlords and utilitics:

(d) all rights and incidents of interest of, and benefits accruing to, the Seller in and to
(1) the contracts, agreements, leases. commitments, instcuments, guarantees, bids. purchasc
orders, proposals, licenses and other agrecments related to the operation of the Retained Business,
and (1) the open sales orders or other contracts for the sale of products or scrvices with respect to
which such products or services have not been dclivered related to the operation of the Retained
Business and (iii) all contracts 10 which the Seller is o party of and to which the Purchased Assets
arc hound other than the Purchased Contracts -

(e) all raw materinls, supplivs, work in process, finished goods and other invemtories,
ncluding such items previously purchased that are in transit to the Seller;

(f) all machinery, cquipment, fumiture, furnishings, fixtures, office cquipment,
computer hardware and all other tangible property of any kind or nature that are owned or leased
by the Selfer related to the vperation of the Retained Business;

(g) all business records of the Seller:

(h) the Retained Business as a going concern and all of the goodwill associated with
the Retained Business, mcluding all customer and vendor relationships:;

(1) all intclicclunl property owned or used by the Seller for the operation ol the
Retained Business. but cxcluding the name “Wolford Concrete Forms & Scaffold Supply” und all
software used in the Retained Business:

U) all corporate minute books and related records of the Selier:

(k) all assets in conncction with all “employee benefit plans” of the Seller as defined
in Section 3(3) of the Employee Retirement Income Security Act of 1974:

(1) all insurance policics owned or maintained by the Seller and all premium refunds
and isurance proceeds due o the Seller thercunder

NAT IS02N4R[85¢) 2



(m)  alltax refunds or tax credits due to the Seller:
(n) all real property related o the operation of the Purchased Business:

(0} all licenses, pcrmits and other authorizations necessary for the continued
operation of the Retained Business including any waiver of any of the toregoing issued to the
Seller by any govemment or political subdivision or regulatory authority, whether federal, state,
local, or foreign, or any agency or instrumentality of any such government or palitical subdivision
or regulatory authority, or uny federal, state, local or foreign court or arbitrator (each a
“Governmental Authority™) and

(p) those assets specitically identified on Schedule 1.2,

1.3 Retained Liabilitiess. The Purchaser shall not assume. pay, performy, discharge, or
accept any liability or obligation of the Seller of any kind whatsoever, whether actual. contingent,
accrued, known or unknown. The Seller shall be responsible for and the Member shall so cause the

Seller to pay, perform and discharge as and when due, all liabilities or obligations of the Scller, whether
related to the Purchased Business or the Retained Business,

| .4 Closing: Effective Time. The transfer of the Purchased Assets to the Purchaser is taking
place concurrcntly with the exccution and dclivery of this Agreement via the remote exchange of

documents and signatures (the “Closing™). All wransfers and assumptions hereunder will be deemned to
have been made simultancously and will become effective at and as of 12:0] a.m.. Eastern Time, on the
datc of this Agrecment (the “Closing Date™).

ARTICLE 2
PURCHASE PRICE

2.1 Purchasc Price.

(a) The aggregate purchase price paid by the Purchaser to the Seller in consideration
for the Purchased Assets is un amount equal to $150,000 minus (i) any and all outstanding
Indebtedness (as defined below) and (ii) any and all outstandiny balances owed by the Seller to
the Purchaser immediately prior to the Closing (the result of the foregoing computation is referred
to hercin as the “Net Purchase Price”). The Seller has delivered to the Purchaser. and the
Purchaser has physically reviewed and approved, « good faith estimate of the book value of the
Purchased Inventary as of the close of business on the day prior to the C fosing.

(b) At the Closing, the Purchaser shall pay or causc to be paid the Net Purchase Price
by bauk wire transfer of immediately available funds to an account designated in writing by the
Sclier, At the Closing, the Purchaser shall also pay to the Persons (as defined below in Section

8.5) cntitled thereto the amount of the Indebtedness of the Sciler to the extent set forth in the
payofl letters reforenced in Section 3.1(1).

(c) The Nct Purchase Price is referred (o herein as the “Purchase Price”.
(d) tor purposcs of this Agreement:

(1) “Indebtedness™ means: either (A) any liability of the Seller (1)
for borrowed money (including the current portion thereof), (2) under any

NALSOIRAETAS) 3



retinbursement obligation rclating to a letter of credit, bankers' ucceptunce or
note purchase facility, (3) evidenced by a bond, note, dehenture or similar
instrument (including a purchase money obligation), (4) for the payment of
mongcy rclating to leascs that ere required to be classitied as a capitalized leasc
obligation in accordance with gencrally accepted uccounting principles, (5) for
all or any part of the deferred purchase price of property or services (other than
trade payables), including any “‘eamout” or similar payments or any non-compete
payments, or (6) under interest rate swap, hedging or similar agreements or (B)
any liability of others described in the preceding clause (A) that the Seller has
guarantced, that is recourse to the Scller or any of its assets or that is otherwise
its legal liability or that is secured in whole or in part by the asscts of the Scller.
Indebtedness includes any and all accrued interest. success fees, prepayment
premiums, make-whole premiums or penalties and fees or expenses (including
attorneys’ fees) associated with the prepayment of any Indebtedness.

ARTICLE 3
DELIVERIES

3.1 Delivenes by the Scller Group. Simultancously with the exccution and delivery of this

Agreement, the Seller Group shall deliver to the Purchaser the following items:

() copies of resolutions of the Member, and the board of managers of the Seller (if
any). approving the execution and delivery of this Agreement and the Ancillary Agreements (as
defined below) to which the Seller is a party, and the consummation of the transactions
contemplated hereby and thereby, certified by an officer of the Sctler:

(b) a copy of a bill of sale, in the form of Exhibit A attached hercto (the “Bill of
Sale™), duly executed by the Seller;

(c) a copy of the consulung agreement, in the form of Exhibit B attuched hercto (the
"Consulting Agreement”), duly cxceuted by Jay Wolford:

. attached

(d) & copy of the license and service agreement, in the form of Exhibit
hereto (the “License & Service Agreement™) duly exccuted by the Seller;

(¢) all Consents (as defined below) listed on Schedule 4.5

() payott letters and approprinte termination statements (or partial termination
statements) under the Uniform Commercial Code snd other instruments as may be requested hy
the Purchaser or its lendcers 1o extinguish (i) the Indebiedness of the Scller and (1) all Licns on the
Purchased Assets, in each case all to the extent reasonably directed by the Purchaser:

(8) a non-torcign person affiduvit that complies with the requirements of Scction
1445 of the Code (as defined below), duly executed bv the Scller and in form and substance
reasonably satisfactory to the Purchaser;

(h) an amendment to the Scller’s arucles of organization, filed with the Sceretary of
State of West Virginia, changing the name of the Seller to a name that, in the reasonable
judgment of the Purchaser, is not similar to “Wolford Concrete Forms & Scaffold Supply, LLC™
and
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(1) such other documents and instruments as the Purchaser may reasonuably request
to consummate the trunsactions contemplated hereby

3.2 Delivenses by the Purchaser. Simultancously with the execution and delivery of this
Agreement, the Purchaser shall deliver to the Seller Group the following iteimns:

(a) the Net Purchase Price payable at the Closing;
(b) a copy of the Consulting Agreement, duly executed by the Purchaser;
(¢) a copy of the License & Service Agreement, duly executed by the Purchaser: and

(d) such other doctments and instruments as the Seller may reasonably request to
consummate the transactions contemplated hereby.

ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF THE SELLER GROUP

Cach member of the Seller Group jointly and scverally represents and warrants to the Purchaser
as follows:

4.1 .Xistence: d | ing: Qwnership. The Seller is a limited hability company duly
formed, validly existing and in pood standing under the laws of the State of West Virginiu and is duly
authorized, qualified or licensed to do busincss as a toreign limited linbility company and in good
standing in each of the following jurisdictions. which are the only jurisdictions in which the Company is
required to be so qualitied: West Virginia. The Mcmber owns all the outstanding equity intcrests of the
Setler. No Person holds any instrument that is convertible into or exchangeable or exercisable for cquity
securities of the Scller.

4.2 ower and Authority. The Seller has the limited liability company power and authority
lo (a) own, operate, license and lease the Purchased Assets as and where currently owned, operated,

licensed and leased and (b) carry on the Purchascd Business as currently conducted Each member of the
Scller Group has the requisite capacity or power and authority. as the case may be. to execute, deliver and
perform fully his or its obligations under this Agreement and the Ancillary Agrecements. For purposes of
this Agreement, “Ancillary Agreements” means the Bill of Sule, the Livense & Service Agreement, the
Consulting Agrecment and each agreement, document. instrument or centificate contecmplated by this
Agreement or to be executed by the Purchaser or the Scller or another member of the Seller Group in
connection with the consummation of the transactions contemplated by this Agreement, in cach case only
as apphicable to the relevant panty or parties to such Ancillary Agreement, as indicated by the context in
which such term is used.

4.3 validity and Enforceability. This Agrcement and each Ancillary Agreement has been
duly executed and delivercd by cach member of the Seller Group and, assuming due authorization.

exccution and delivery by the Purchaser, represents the legal. valid and binding cbligation of cach
member of the Scller Group, enforceable against cach member of the Seller Group in accordance with its
terny.

4.4 No Conflict. The execution and delivery of this Agreement and the performance by the
members of the Seller Group of their respective gbligations hercunder and the axecution and delivery of
the Ancillary Agrecments by the members of the Seller Group and the perfonmance by then of their
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obligations thereunder will not (a) violate or conflict with the articles of organization or limited liability
company agreement of the Seller or any Jaw, statute, code, ordinance, regulation or other requirement of
any Governmental Authority (cach, a “Law™) or any order, judgment, injunction, award, decree, ruling,
charge or writ of any Governmental Authority (cach, an "Order™), (b) violate, conflict with or result in a
breach or termination of, or otherwise give any Person additional rights or compensation under, or the
right to terminate or accelerate, or constitute (with notice or lapse of time, or both) a default under the
terms of any note. deed, lease, instrument, security agreemcnt, morigage, commitment, contract,
agreement, license or other instrument or oral understunding to which any member of the Seller Group is
u party or by which any of the Purchased Asscts arc bound, or (¢) result in the creation or imposition of
any Lien with respect to, or otherwise have an adverse cffect upon. any of the Purchased Assets.

4.5 Consents. Except as set forth on Schedule 4.5, no consents, novations, approvals,
nuthorizations, requirements (including filing and registration requirements), transfers, notices, waivers
and agrecements from any Persons, including Governmental Authoritics (collectively “Consents™), arc
required in connection with the execution und delivery by the members of the Seller Group of this

Agreement or the Ancillary Agreements or the consummation of the transactions contemplated hereby or
thereby,

4.6 Property. The Seller has good and marketable title to, or valid and enfurccable license or
lcaschold interests in, all of the Purchased Asscts, in each case free and clear of all Licns other than Lieny

tor current Taxes (as defined below), assessments. fees and other charges by Governmental Authorities
that arc not duc and payable as of the date hercof,

4.7  Litigation. Except as set forth on Schedule 4.8, there is no instance in which any member
of the Seller Group. with respect to the Purchased Business or the Purchasced Asscts, is or has been (a)
subject to any unsatisfied Order or (b) a party, or threatened to be made a party, to any complaint, action,
suill. procecding, hearing, investigation, charpe, audit. claim or demand (each. a “Proceeding™) of any
Person or Governmental Authority. There are no judicial or administrative Proceedings pending or
threatened that question the validity of this Agrcement, the Ancillary Agreements or any of the
Iransactions contemplated hereby or thercby.

4.8  Compliance with Laws. The Seller is now, and has been, in compliance with all Laws
and Orders applicable to the Purchased Assets and the Purchased Business. To the knowledge of the
Member, there is no proposed Law or Order that would be applicable to the Purchased Assets or the

Purchascd Business that would have a material adverse eftect on the Purchased Asscts or the Purchased
Business.

4.9 Licenses and Permits. Except for the licenses, permits. and authorizations set forth und
described on Schedule 4.10, there are no licenses, permits or other authorizations, whether written or oral.

necessary or required for the conduct of the Purchascd Business or for the ownership or use of any of
Purchased Asscts.

4.10  Ipdebledness. Schedule 4.11(b) sets forth a true and complete list of the individual
components (indicating the amount and the Person to whom such amount is owcd) of all Indebtedness.

411 Purchased Inventory. The Purchased Inventory is of a quality and quantity uscable and
saleable in the normal and the ordinary course of business consistent with past custom and practice. None

ol the Purchased Inventory is held on constgnment, or otherwise, by third parties.

4.12  Taxes. The Seller has timely filed all Tax returns, statements, reports and forms
(including cstimated Tax or information returns and reports) (“Returns™) that it was required to file, Al
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such Returns were correct and complete in all material respects. All Tuxes owed by the Scller (whether
or ot shown or required to be shown on any Return) have been paid, No member of the Scller Group
expects any Governmental Authority to assess any additional Taxes for any period for which Returns
have been filed. There arc no Licns on any of the Purchascd Assets that arose in conncction with any
failure (or alleged failure) to pay any Tax. No member of the Seller Group has received notice of any
claim by 2 Governmental Authority in a jurisdiction where the Seller does not file Returns that it is or
may be subject to (axation by any Governmental Authority. For purposcs of this Agreement, “Tax”
means (a) any net income, ulternative or add-on mintmum tax. gross tncome, gross receipts, sales, use, ad
valorem, valuc added. wrunsfer, franchisc, profits, license, withholding on amounts paid to or by the Seller,
payroll, employment, ¢xcise, severance. stamp, accupation, premium, property, eavironmental or windfall
profit tax, custom, duty or other tax. governmental fee or other like assessment or charge of any kind
whatsoever, together with any interest. penulty, addition to tax or additional amount imposed by any
Govermmental Authority, whether disputed or not, (b) any hability of the Seller for the payment of any
amounts of any of the foregoing types as a result of being a member of an affiliated, consolidated.
combined or unitary group, or being a party to any agrecment or arrangement whercby liability of the
Seller for payment of such amounts was determined or taken into sccount with reference to the liability of
any other Person and (c) any liability of the Seller for the payment of any amounts as a result of being o
parly (o any Tax sharing agreements or arrangements (whether or not written) binding on the Seller or
with respect to the payment of any amounts of any of the foregoing types as a result of any express or
implied obligation to indemnify any other Person.

4.13  DBrokers. No Person has acted directly or indirectly as a broker. finder or financial
advisor for any member of the Scller Group in connection with the ncgotiations relating to the
transactions contemplated by this Agreement, and no Person is entitled to any fec or commission or like

payment in respeet thereof based in any way on any agreement, arrangement or understanding made by or
on behalf of any member of the Seller Group.

4.14  Disclosure. No member of the Seller Group has withheld from the Puarchaser any
material facts relating (v the Purchased Assets or the Purchased Business. Neither this Agreement
(including the exhibits and schedules hereto) or the Ancillary Agreements, nor any other agreement,
document, certificate or written statement furnished to the Purchaser by or on behalf of the Seller in
conncction with this Agreement, the Ancillary Agreements or the transactions contemplated by hereunder
or thereunder, containg uny untrue statement of a material fact or omits to state a material fact Necessary
in order 1o make the statements contained herein or therein not misieading.

ARTICLE 5
REPRESENTATIONS AND WARRANTIES OF THE PURCHASER

The Purchaser hereby represents and warrants to the members of the Scller Group as follows:

5.1 Existence and Good Standing. The Purchaser is a corporation duly organized, validly

existing and in good standing under the laws of the Michigan.

5.2 Powgr. The Purchaser has the corporate power and authority to execule, deliver and
perform fully ils obligations under this Agreement and the Ancillary Agreements,

5.3 alidity and Enforccability. This Agreement and cach Ancillary Agreement has been
duly exccuted and delivered by the Purchaser and, assuming duc authorization, execution and delivery by
the members of the Seller Group, represents the lepal, valid and binding obligation of the Purchaser,
enforceable against the Purchaser in accordance with its terms.
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5.4 No Conflict. Neither the execution of this Agreement and the Ancillary Agreements, nor
the pertormance by the Purchaser of its obligations hereunder or thereunder will violate or conflict with
the Purchaser’s Articles of Incorporation or Bylaws or any Law or Order.

5.5 Consents. No consent, approval or authorization of, or notice (o, any third party or
Governmental Authority that has not been nbtained is required in conncction with the execution and
delivery by the Parchaser of this Agreement or the Ancillary Agreements or the consummation of the
transactions contemplated hereby or thereby:.

3.6 Brokers. No Person has acted directly or indirectly as a broker. finder or financial
advisor for the Purchaser in connection with the negotiations relating to the transactions contemplated by
this Agrecement, and no Person is entitled to auy fee or commission or fike payment in respect thereof
bascd iy any way on any agreement, arrangement or understanding made by or on behalf of the Purchaser.

ARTICLE 6
CERTAIN COVENANTS

6. | Further Assurances. From and after the Closing Date. at the request of the Purchaser, the
members of the Scller Group shall execute and deliver or cause to be executed and delivered to the
Purchaser such deeds, bills of sale, assignments or other instruments in addition to those required by this
Agreement. as the Purchaser may reasonably request, in order to implement the transactions contemplated
by this Agreement.

6.2 ompetitive Activity; Confidentiality: Nun-Solicitation.

(a) Acknowledrments and Agreements. Each member of the Seller Group hercby

acknowledges and ugrees that through active participation in the Purchased Business, he or it has
been brought into frequent contact, cither in person. by telephoue or through the mails, with
existing and potential customers of the Purchased Business. Each member of the Seller Group
also agrees that trade sccrets and confidential information related to the Purchased Busincss, more
(ully described in Section 6.2(p). were developed by the Seller through substantial expenditures
of ime, effort and money. will be acquired hy the Purchaser pursuant 1o this Agreement; and will
constitute valuable and unique property of the Purchaser. Each member of the Seller Group
further understands and agrees that the foregoing makes it necessary for the protection of the
Purchaser and the Purchased Business that the members of the Seller Group not compete with the
Purchased Business for a reasonable period afier the Purchaser’s acquisition of the Purchased
Business, as further provided in this Section 6.2. For the purposes of this Scction 6.2, the
Purchaser shall also include any Affiliate of the Purchaser.

(b) Conduct of the Purchaser's Business and Operations Post-Closine.  The

Purchaser and each member of the Seller Group further acknowledge that (i) afier the Closing, the
Purchaser -intends to conduct its business (including the Purchased Business) throughout the
United States. including the Core Restricted Territory (as hereinafter defined), (ii) a substantiul
portion of the value of the Purchased Assets is the goodwill that the Seller has built up tn the Core
Restricted Territory and the ability of the Purchaser (as the purchaser of (the Purchased Assets) to
expand the Purchaser’s business within the Core Restricted Territory and (111) that the Purchaser
would not be purchasing the Purchased Assets but for such goodwill and ability to expand.

(C) Non-Competition.
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(1) For a period of two (2) years following the Closing Date, no member of
the Seller Group will:

a) cnter into or engage in any business which competes with the
Purchased Business or part of the Purchased Business within a (i)
onc huadred (100) mile radius of any and sll location(s) in which
the Schier conducts or has conducted the Purchased Business or in
which the Member performed scrvices on behalt of the Purchased
Business at any time in the two years preceding the date hereof and
(i1) all of the specific customer accounts of the Purchased Business,
whether within or outside of the United States, for the (wo (2)-yeur
period prior to the Closing Date (“*Core Restricted Territory™);

b} solicit customers, prospective customers, business, patronage or
orders for, or sell, any products and services in competition with, or
for any business, wherever located. that competes with, the
Purchased Business or part of the Purchased Business within the
Core Restricted Territory:

¢} divert, entice or otherwise take away any customers, business,
patronage or orders of the Purchased Business within the Core
Restricted Tervitory, or attempt Lo do so; or

d) promote or assist, financially or otherwise, any Person engaged in
any busincss which compeles with the Purchased Business or part
of the Purchased Business within the Core Restricted Temitory,

(d) Non-Solicilation. No member of the Selier Group will, directly or indircctly, at
any time, solicit or induce or attempt o solicit or induce any employee, representative, agent,
consultant or vendor of the Purchaser to (crminate his, her or its employment, representation or
other association with the Purchaser without obtaining written consent from the Purchaser prior to
cngaging or allcmpting to cngage in such solicitation or inducement.

(¢) Indireet Competition. For the purposes of Section 6.2{c} and Scction 6.2(J) of
this Agreement, a member of the Scller Group will be in viclation thereof if he or it engages in
any or all of the activities set forth therein directly or indirectly for any other Person and whether
us o partner, joint venturer, agent, employee. salesperson, consultant, officer or director of any
Person or as an equity holder of any Person in which any member of the Seller Group or the
Member's spouse, child or parent (including adoptive relationships) owns, directly or indirectly.
any of the outstanding equity interests (including convertible debu).

() Extension. [t it shall be judicially determined that any member of the Seller
Group has violated any of his, her or its obligations under Section 6.2(c). then the period
applicable to each obligation determined to have been violated by that member of the Seller
Group shall, with respect to that member of the Scller Group. automatically be cxtended by u
peried of time equal in length to the period during which such violation(s) occurred.

(£) Further Covenants. Each member of the Seller Group will keep in smict
confidence. and will not, dircetly or indirectly, at any time, disclose. furnish, disseminate, make
available or, except in the course of performing services on behalf of the Purchaser, use any trade
scerets or confidential business and technical information of the Purchused Business or its
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customers or vendors, including as to when or how such member of the Seller Group may have
acquired such imformation. Such confidential inforination shall include the unique selling and
servicing methods and business techniques of the Purchased Business: training. service and
business manuals, promotional matcrials, training courses and other waining and instructional
materials used or developed in connection with the Purchased Business: vendor and product
information, customer and prospective customer lists, other customer and prospective customer
iformation and other busincess information related to the Purchased Business. Fach member of
the Seller Group specifically acknuwledges that all such confidential information, whether
reduced to writing, maintained on any form of clecironic media, or maintained in his, her or ity
mind or memory and whether compiled by the Purchaser, the Scllcr and/or any other member of
the Scller Group, derives independent cconomiic value from not being readily known to or
ascertainable by proper means by others who can obtain cconomic value from its disclosure or
usc, that rcasonable efforts have bheen made by the Purchaser to maintain the scerecy of such
information, that such information is the sole property of the Purchaser and that any retention and
usc of such mformation by a member of the Seller Group, except in the course of performing
services on behalf of the Purchaser, will constitute 4 misappropriation ot the Purchaser's trade
sccrets, unless such information (i) is or becomes gencrally available to the public through no
action of any member of the Scller Group, or (ii) is or becornes available to a member of the
Seller Group on a nunconfidential basis from a source, which such member of the Seller Group
believes was not prohibited from disclosing such information by « contructual, legal or fiduciury
obligation, in which case no violation ol this Section_6.2(g) exists,

6.3 Acknowledgment and Release. The members of the Seller Group hercby acknowledge
that. in connection with the transactions contemplated by this Agreement and the Ancillary Agreements,
the members of the Seller Group have reccived all that the members of the Seller Group sre entitied to
receive in connection with any prior ownership of the Purchased Assets and the Purchased Business.
Each member of the Scller Group acknowledges that the Purchase Price is fair and reasonable
consideration for his, her or its undertaking not to compete in accordance with the terms of Section 6.2,
Each member of the Sclier Group acknowledges thar his, her or its obligations under Section 6.2 arc
reasonable 1n the cuntext of the nature of the Purchused Business and competitive injunies likely to be
sustained by the Purchaser if a member of the Selter Group was to violate such obligations. Other than
rights provided under this Agreement and the Ancillary Agreements, the members of the Seller Group
hereby fully, tinally and forever releuse, discharge, quit claim, and covenant not to suc and otherwisc
agree to cnforce any claim, causc ot action. right, fitle or intcrest against, each of the Purchaser, its
respective successors and assigns, and any Affiliate of the foregoing of, trom and with respect o any and
all claims. counterclaims, debts, covenants, agreements. obligations, liabilitics, actions or demands of any
kind or character in connection with the Purchased Assets or the Purchased Business.

6.4  Forwarding of Mail. Euch member of the Seller Group hereby covenants and agrees that
he orat will promptly forward to the Purchaser any mail received by such member of the Seller Group
relating to the Purchaser. the Purchased Assets or the Purchased Business.

0.5 Accounts Receivable. If any member of the Seller Group receives apy payment relating
to any Purchased Asset for invoices gencrated after the Closing Date, such payment will be the property
ot, and shall be immediatcly forwarded und remitted to. the Purchaser. The members of the Seller Group,
us applicable, shall promptly endorse and deliver o the Purchaser any cash. checks or other documents
received by any member of the Seller Group, on account of any such Purchased Asset. The members of
the Seller Group, as applicablc, shall advise the Purchaser (promptly following any membuer of the Seller
Group becoming aware Lhercof) of any counterclaims or sct-offs that may acise subsequent to the Closing
Date with respect 10 any such Purchased Assel.
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6.6  Bulk Sules Luws. Each party hereto waives comphiance by each other party hereto with
any bulk sales law which may be upplicable to the transactions contemplatcd by thiy Agreement,
Notwithstanding the forcgoiny, the failure of the parties to comply with any bulk sales laws shall not

nffect the Scller's retention of the Retained Liabilitics (including all ligbilities and obligations related 1o
Taxes).

6.7  Use of Name, Following the Closing, the Seller will not. directly or indirectly, use or do
business, or allow any of its Affiliates to use or do business, under the name “Wolford Concrete Forms &
Scaffold Supply, LL.C" or any name that, in the reasonable judgment of the Purchaser. is similar to such
name. On the Closing Date. the Selier shall amend or terminate (as appropniate) any articles of
organization or similar organizational documents and any sssumed name or d/b/a {ilings to climinatc the
Seller’s nght to use the name “Wolford Coucrete Forms & Scaffold Supply, LLC” or any name that, in
the reasonable mdgment of the Purchaser, is similar to such name

6.8  Transition Services. During the nincty (90) day-period following the Closing, the
members of the Seller Group shall assist the Purchaser with the transitioning of the Purchased Business to
the Purchaser (the “Services"). The members of the Scller Group shall perform such dutics as may be
mutually agreed upon by the President of the Purchaser and the members of the Seller Group.

ARTICLE 7
REMEDIES

7.1

(a) The members of the Seller Group shall jointly and severally mdemnify and hold
harmless the Purchaser and its officers, directors, employees, agents and Affiliates from and
against any and all losses, liabilities, claims, damages, penalties, fines, judgments, awards,
settlemnents, Taxcs, costs, fees, expenscs (including reasonable attorncys’ fees) and disbursements
(coliectively “Losses™) sustained by any of such Persons based upon, arising out of or otherwise
in respect of (i) any inaccuracies in or any breach of any representation or warranty of any
member of the Seller Group comained in this Agreement (including any Schedule or Exhibit
uttached hereto) or any Ancillury Agrcement, (i) any breach of any covenant or agreement of any
member of the Scllcr Group contained in this Agreement (including any Schedule or Exhibit
attached biereto) or any Ancillary Agreement and (iii) any of the Retained Assets or the Retained
[iabilitics.

(b) The Purchaser shall indemnify and hold harmless the Seller and its officers.
dircctors, employees, agents and Affiliates. from and against any and all Losses actually sustained
by any of such Persons based upon, arising out of or otherwise in respect of (i) any inaccuracies
in or any breach of any representation or warranty of the Purchaser contained in this Agreement
(including any Schedule or Exhibit attached hereto) or any Ancillary Agreement, and (ii) any
breach of any covenant or agreement of the Purchaser contained in this A greement (including any
Schedule or Exhibit attached hereto) or any Ancillary Agreement.

7.2 Specific Pecfopnance. Each party's obligation under this Agreement is unique. If any
party should breach its covenants under this Agreement, the parties each acknowledge that it would be
cxtremely impracticable to measure the resulting damages: accordingly, the non-breaching party or
parties, in addition to any other available rights or remedies, may sue in equity for specific performance,
and each party expressly waives the defense that a remedy in damages will be adequate.
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1.3 S¢toff. The Purchaser will be enuitled 10 recover any indemnitication payment or other
amounts duc from « member of the Seller Group pursuant to this Arti¢le 7 by seuting off and retaining any
amounts due or to become duc from the Purchaser to any member of the Setler Group.

ARTICLE 8
MISCELLANEOUS

8.1 Press Relcase and Announcements. No meinber of the Scller Group will issuc any press
rclease or other public announcement relating to the subject matier of this Agreement or the transactions

contemplated hercunder without the prior approval of the Purchaser.

8.2 Expenses and Transfer Taxes. The Purchaser, on the one hand, and the members of the
Scller Group, on the other hand, shall cach bear their respective expenses incurred or to be incurred in
connection with the execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby. All transfer. documentary, sales, use, stamp, registration, value added and other
such Taxes and fees (including any penalties and interest) imposed on the Purchaser or the Seller in
connection with the sale of the Purchased Assets pursuant to this Agreement will be split between the
Buyer and the Seller when due. Al necessary Returns and other documentation with respect to all such
Taxcs and fees will be filed by the panty required to make such filings by applicable Law, at such party's
CXPTNSC.

8.3 No Assignment. The Purchaser may, without the consent of any other party, assign its
rights under this Agreement (o any of its lenders, to any Affiliate of the Purchaser or in connection with
any sale by the Purchaser of all or substantially all of its assets. The rights and obligations of the
Purchaser hereunder may not otherwise be assigned without the prior written consent of the Scller. No
member of the Seller Group may assign his, her or its rights and obligations hereunder without the prior
written consent of the Purchaser.

8.4 ~Modification and Waiver. This Agreement, together with the exhibits.
schedules and ceruficates or other instruments delivered hercunder, constitutes the entire agreement
between the partics hereto with respect to the subject matter hereof and supersedes all prior
understandings of the parties. No supplement, modification or amendment of this Agreement shall be
binding uniess executed in writing by each of the parties hereto. No waiver of any of the provisions of
this Agreement shall be decimed to be or shall constitute a continutng waiver, No waiver shall be biading
ualess exccuted 1n writing by the party making the waiver,

8.5 Construction. The parties have participated jointly in the negotiation and drafling of this
Agreement. In the event an ambiguity or question uf intent or interpretation arises, this Agreement shal!
be construed as if drafted jointly by the parties and no presumption or burden of proof shall arise favoring
or disfavoring any party by virtue of the suthorship of uny of the provisions of this Agreement, Any
reference to any fcderal. state, local or foreign statute or luw shall be deemed also o refer 1o all rules and
regulations promulgated thercunder, unless the context requires otherwise, The headings contained in this
Agreement are included for purposcs of convenience only, and shall not affect the meaning or
interpretation of this Agreement. For the purposcs of this Agreement, an “Affiliate” of any Person means
any Person directly or indirectly controlling, controiled by, or under common control with, any such
Person, and any officer. director or controlling person of such Person. The term “Affiliate” also includes
any child, stepchuld, grandchild, parent, stepparent, grandparent, spouse, sibling, mother-in-law, father-in-
law. son-in-law, daughter-in-law, brother-in-law or sister-in-law, including adoptive relationships, of such
Person. The word “including” shall mean including without limitation. Any reference to the singular in
this Agreement shall also include the plural and vice verss. The word “knowledge” shall mean
knowledge obtained or obtamnable after duc inquiry and reasonable investigation. The word “'Persorn™
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means an individual, sole proprietorship, partnership, corporation, limited liability company,
unincorporated socicty or association, trust or other entity.

8.6  Scverability. If any provision of this Agreement or the application of any provision
hereof to any parly or circumstance shall, to any extent, be adjudged invalid or unenforceable, the
application of the remainder of such provision to such party or circumstance, the application of such
provision to other parties or circumstances, and the application of the remainder of this Agreement shall

not be affected thereby.

8.7  Notices. All notices and other communications required or permitted hereunder shall be
in writing and shall be deemed to have been duly given when delivered in person or when dispatched by
clectronic facsimile transmission or electronic mail (if confirmed in writing by mail simultaneously
dispatched) or one business day after having been dispatched by a nationally recognized overnight courier
service to the appropriate party at the address or facsimile number set forth on the signature pages hereto.

8.8  Governing Law. This Agreement and the Ancillary Agreements shall be governed by
and construed and enforced in accordance with the laws of the State of West Virginia without regard to

principles of conflicts of law.

8.9 Waiver of Jury Trial. EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES
ALL RIGHT TO TRIAL BY JURY IN ANY PROCEEDING (WHETHER BASED IN CONTRACT,
TORT OR OTHERWISE) ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY
ANCILLARY AGREEMENT OR ANY OF THE CONTEMPLATED TRANSACTIONS OR THE
ACTIONS OF ANY PARTY HERETO IN THE NEGOTIATION, ADMINISTRATION,
PERFORMANCE OR ENFORCEMENT HEREQOF OR THEREOF.

8.10  Counterparts. This Agreement may be executed in two or more counterparts (including

facsimile or other clectronically transmitted counterparts), each of which shall be deemed an original, but
all of which together shall constitute one and the same instrument.

|Signature Pages to Follow]
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IN WITNESS WHERF.OF. the paraes have exccuted this Agreement as of the day and
year first above written.

FORM TECH CONCRETE FORMS, INC.

Name: 1 TS
Tide:

By: % K_LM Coorts)

Qumc Lk -Qr o
Eeitonn,

Notice Address:

48575 Downing Street

Wixom, Michigan 48393

Attention: Guy Williams, CEQ
Facsimile No.:

Email: gwilbams@formtechine.com

with a copy to:

Kirtland Capital Pariners

3201 Enterprise Parkway

Suite 200

Beachwood, Ohwo 44122
Attention: James Foley, Partner
Facsimile No.; (216) §93-0240
Email: jfoley@kirtiandcapital.com

Jones Day

North Point

901 Lakeside Aventie

Cleveland, Ohio 441 14

Attention: Wilham R. Stewart, Jr.
Fucsimile No.: (216} §79-0212
Ematl: wrstewartjr@jonesday.com
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WOLFORD CONCRETE FORMS &
SCAFFOLD SUPPLY. LLLC

il

with a copy to:

Facsimilc No.: ()
Email:

b T L PREFT e s
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CONSU TING AGREEMIENT

This Consulting Agreement {the “Agrecment™), dated as of March 13, 2019 s catered mio by and
between Julius Wollard (the “Consultant™), and Form Tech Concrete Farms, Inc (the
"Company™).

REECTTALS

WHEREAS, the Consultant is currently employed by Wolford Concrete Forms &
Scaftold Supply. LLC (“Wolford™) and has responsibility for sales and managerial oversight of
Wollord’s operation located at 6120 MacCorkle Avenue SW, St Albans, West Virginta:

WHEREAS, the Company ts purchasing the steel-ply forming equipment, rental business
and other assets (CPurchased Business™) from Wolford as of the date hercof (the “Transaction™):
and

WHEREAS, the Campany and Consultant deem it advisable to enter into this Agreement,
under which Consultant will make his skills and knowledge available to the Company;

NOW, THEREFORE, in consideration of the premises and the mutual agreements
contained 1n this Agreement, the parties to this Agreement hereby agree as follows:

AGREEMENT

ARTICLE |
ENGAGEMENT
Pl lTerm. The Company hereby retains Consultant, and Consultant agrees to

perform the consulting services defined in Section 1.2 hereto for the Company, for the period
commencing on the date hereof and ending in accordance with the terms of Article 111 {the

“Engagement™).

.2 Consulting Services. Consultant shall provide consulting services to assist the
Company in (i) the transition and continuation of the Purchased Business following the

Transaction and (1) the growth of the Company's business and the Purchased Business. Sucli
services to be provided by the Consultant shall include, but are not limited to, the following:

(a) Working with the Company's senior management team and sales
representatives (o (i) relocate the assets of the Purchased Business to the Company’s branch
location at 161 Industrial Road, St. Albans, West Virginia and (ii) successfully transition existing
and prospective customers of the Purchased Business to the Company;

(b) Continuing to identify, quote and secure new business opportunities from
existing and prospective customers of the Company and the Purchased Business within the
defined sales territory 10 be determined by the Company’s Vice President of Sales (all pricing and
granting of credits on rental, sales, and service opportunities managed by the Consultant 1o be
approved in advance of the Company's Vice President of Sales);

(¢) Tracking all new business opportuntties, sales calls, and sales vistts in

the Company's customer relationship management system;




(d) Prepaning and sebmitting informauon to the Company’'s Vice President
af Sales on a bi-weekly basis as required by the Company to develop and mamtain an accurate
sales forecast for upcoming projects and new business opportunities in the assizned sales
LCITitory:

(¢) Submitting new rental and sales documentation to the Company
accordance with and utilizing the Company’s standard sales, pricing, 4nd scrvices submission
forms; and

() Providing other consulting services as mutually agreed upon by the
Company and the Consultant.

1.3 Independent Contractor.

(a) During the term of this Agreement, Consultant’s relationship with the
Company will at all times be and remain as an independent contractor and not as an employee of
Company. Consultant shall be free (0 exercise Consultant’s own judgment as to the manner and
method of providing the consulting services to the Company, subject 1o applicable faws and
requirements reasonably imposed by the Company.

(b) Each party shall report all payments hereunder to all governmental
agencies as payments to an independent contractor, with the Company reporting amounts paid to
Consultant on Form 1099-MISC (or successor form), and in no event shall the Company treat or
report payments to Consultant as amounts paid to an employee for purposes of federal, state, local
or foreign income tax withholding, nor unless otherwise specifically provided by law, for
purposes of the Federal Insurance Contnbutions Act, the Social Security Act, the Federal
Unemployment Tax Act or any Worker's Compensation law of any state or country. Consultant
shall have no right to any benefits or unemplovment compensation by virtue of the independent

contractor relationship created hercunder.

(c) Consullant acknowledges and agrees that as an independent contractor,
Consultant will be required, during the term of this Agreemenlt, to pay any applicable taxes on the
tees paid to Consultant. Consultant shall indemnify, hold harmless and defend the Company for
all tax and other liabilities (including, without limitation, reasonable fees and expenses of
attorneys and other professionals) arising out of or relating to Consultant's failure to report and
pay all employment income taxes or other taxes due on taxable amounts paid to or on behalf of

Consultant by the Company.

1.4 Holidays. The Consultant will be considered to have provided his consulting
services to the Company on any day that the Company considers to be a paid holiday.
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ARTICLE H
FEES AND EXPENSES

2.1 Consuiting Fee. The Company shall pay Consultant & monthly consulting fee of
Three Thousand Dollars (33,000) (“Consulting Fee™), pavable on a monthly basis wirhin 10 days
after the Company's receipt of an invoice from Consultant detailing the days worked by
Consultant during the prior month. The maximum amount of the Consulting Fec 1o be paid by
the Company will he Thirty Thousand Dolars ($30.000) (“Cansulting Fee Cap™) and the
Company will no longer pay Consultant a monthly Consulting Fee once the Consulting Fee Cap
has been reached.

2.2 Commission. The Company shall pay Consultant a commission cqual 1o 15.0%
of the Gross Profit (as hereinafter defined) attributable to sales generated and collected by the
Consultant associated with the Purchased Business or the Company's other products, and which
siales were approved in accordance with Section 1.2, For purposes of this Agreement, “Gross
Profit” is defined as gross dollars generated and coliected from the approved sale or rental of
equipment and products of the Company and Purchased Business less (i) any discounts, credits or
other adjustments 1o sales and (ii) any direel costs associated with sale of products or rental of
equipment as determined by the Company's Chief Financial Officer based on the Company’s
established sales commission accounting policies and procedures. The Sales Commission will be
payable within 30 days aficr the close of the Company’s financial results in a given month. For
the avoidance of doubt, the Company shall not pay Consultant any commission on sales
attributable to scaffolding products.

2.3 Expense Reimbursement.

(a} The Company shall reimburse Consultant for all mileage and reasonable
business expenses incurred in connection with the performance of Consultant’s duties hereunder.
Mileage reimbursement will be consistent with the Company’s established mileage
reimbursement policy and procedures and will be reimbursed on a weekly basis within ten days
of receipt of sufficient documentation as determined by the Company. Business expense
reimmbursement will not exceed Five Hundred Dollars ($500.00) per month without the prior
written authorization of the Company. The Consultant shall submit an invoice to the Company
for the reimbursement of business expenses with such documentation as the Company may

reasonably request.

(b) It any reimbursements or in-kind benefits provided by the Company
pursuant to this Agreement would constitute deferred compensation for purposes of Section 409A
of the Internal Revenue Code of 1986, as amended. such reimbursements or in-kind benefits shall
be subject to the following rules: (a) the amounts to be reimbursed, or the in-kind benefits to be
provided, shall be determined pursuant to the terms of the applicable benefit plan, policy or
agreement and shall be limited to Consultant’s lifetime and the lifetime of Consultant’s ¢ligible
dependents; (b) the amounts eligible for reimbursement, or the in-kind benefits provided, during
any calendar year may not affect the expenses cligible for reimbursement, or the in-kind benefits
provided, in any other calendar year; (c) any reimbursement of an eligible expense shall be made
on or before the earlier of (i) the last day of the calendar month following the calendar month in
which the expensce report and any required documentation were submitted or (ii) the last day of
the calendar year following the calendar year in which the expense was incurred; and (d)
Consultant’s right to an in-kind benefit or reimbursement is not subject to liquidation or exchange

for cash or another benefit.



ARTICLE 1
TERKMINATION

3.1 Rieht to Ternnnate.

e it Apgia- A

(@) Lither the Company o the Consultant may terminate this Agreement af
any time upon providing five-day advance notice tn wniting to the other party. The provisions of
Section 1.3, 4.1 and 4.2 hereof shall survive any termination of this Agreement,

(b) Upon termination of this Agreement by the Consultant or termination of
this Agreement by the Company for “Cause™ (as hereinafter defined). the Company shall have no
further obligations to the Consultant hereunder, except for the payment of anv unpaid Consulting
lFee with respect to the period prior to the eftective date of termination and reimbursement of
expenses to which the Consultant 1s entitied under Section 2.3 hereof. “Cause™ shall be defined
as. (1) fatlure of the Consultant to follow or comply with any material rule or policy of the
Company; provided, that the Company's Vice Prestdent of Sales shall notify Consultant of such
failure and Consultant shall have 5 calendar davs to cure such falure, (it) commission of a felony,
act of fraud, embezziement, or theft by the Consultant, (i1t) inability of the Consultant to provide
the consulting services under Section |.2 hereof as a result of sickness, disability or death or (iv)
unwillingness of the Consultant to provide the consulting scrvices under Section 1.2 hereof as

evidenced by Consultant providing less than 15 days per month of Consultant’s time to the
Company.

(¢) Upon termination of this Agreement by the Company for any reason
other than Causc, the Company shall be obligated to make (1) the payments under Section 2.1
with such payments to be made on the last day of each month up to the Consulting Fee Cap and
(11) reimburse any expenses (o which the Consultant is entitled under Section 2.3 hereof that were
incurred prior to the date of termination, but not reimbursed as of the date of termination.

ARTICLE IV
CONFIDENTIALITY

4.1 Confidential Information. Consultant acknowledges that Consultant has and will
acquirc information of a confidential nature rclating to the Company, including, without
limitation, the operation, finances, business relationships and trade secrets of the Company and its
athliates. During the Engagement and following termination thercof, Consultant will not use
(except for use in the course of Consultant’s consulting services on behalf of the Company),
publish, disclose, or authorize anyone else to use, publish or disclose, without the prior written
consent of Company, any confidential information pertaining to the Company or its affiliates,
including, without limitation, any information rclating to existing or potential business,
customers, trade or industrial practices, plans, costs, processes, technical or engineering data, or
trade secrets. The foregoing notwithstanding, Consultant has no obligation (o refrain from using,
publishing or disclosing any such confidential inforination which is available to the public
otherwise than by use, publication or disclosure by Consultant.

4.2 Breach. Consultant agrees that the remedy at law for any breach of this
Agreement by Consultant will be inadequate and will cause irreparable injury 10 the Company
and that the Company will be entitled to equitable relief, including, without limitation, injunctive
relicf and specific performance, in addition to any other remedy available to the Company as a
result of such breach. Consultant has carefully considered the nature and extent of the restrictions
placed upon him and the rights and remedies conferred upon the Company, and Consuitant



acknowledges that the same are reasanahic. are designed o protect the Company from undawful
disclosure and unfair competittve harm. and are fully required o pootect the legilimate mmerests of
the Comrpiny,

ARTICLLE V
GENERAL PROVISIONS

r E3)

Agreement between the parties related to the subjeet mater hereol. This Agrecment may be
amended only in a writing signed by both parties.

5.1 Entire Agreement: Amendments. This Agreement constitutes the entire

el o Wewd

vhich together shall constitute a single agreement.

5.2 Counterparts. This Agreement may be executed in multiple counterparts, all of

5.3 Successors and Assigns. This Agreement shall be binding upon and imure to the
benefit of the parties hereto and their respective successors and assigns; provided, however, thal
Consultant shall not assign his rights or obligations hereunder without the prior written conscnt of
taie Company, which consent may be withheld by the Company in tts sole and absolute discretion.

-

5.4 Enforceability. In the event that any one or mare of the provisions contaitied in
this Agreement shall be held to be invalid, illegal or unenforceable in any respect, such invalidity,
Hegality or unenforceability shall not affect any other provision hereof, and this Agreement shall
be construed as tf such invalid, illegal or unenforceable provision did not exist.

5.5 Governing Law. This Agreement shall in all respects be interpreted, construed
and governed by and in accordance with the laws of the State of West Virginia {without giving
cffcel to its rules of conflicts of laws).

5.6 Counterparts. This Agreement may be executed tin multiple counterparts, all of
which together shall constitute a single agreement.

5.7 Waivers. No waiver of any of the provisions ot this Agreement shall be valid
and enforceable unless such waiver is in writing and signed by the parties to be charged. and,
unless otherwise stated therem, no such waiver shall constitute a waiver of any other provision

hereof (whether or not similar) or a continuing waiver,

ISIGNATURES ON THE FOLLOWING PAGE]}
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INWITNESS WHEREGE. this Agreement Bias been executed and delinvered by the
sarties set farth below

COMPANY:

Form Tech Conerete Forms, Ine.

i‘ﬁd

/

/

N,_‘Lux} iégug
(':uy Will ams
President &CEQ

CONSULTANT

By:

W e e e e L e T T T S m%m

Tulius Woltord
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IN WITNESS WHEREOF thic Agreement has been exceuted and delivered hy the
parties set forth below.

COMPANY:

Form Tech Concrete Forms, Inc.

Bv.
[Name}
fTitle}

CONS ULTAN'I‘
/

By: '

ul



Commission and Gross Profit

Subject: Commission and Gross Profit

From: Lucy Klohs <lklohs@FORMTECHINC.COM>
Date: 2/8/2019, 10:57 AM

To: Jay Wolford <jew@wolfordsupply.com>

Hi Jay, thanks for taking my call earlier,

Here is the definition and sample calculation for the Commission agreement. Please let me know if you need any
additional info to feel comfortable with the math.

Thanks,
Lucy

Lucy Klohs | Chief Financial Officer
FORMTECH Concrete Forms, Inc.
48575 Downing, Wixom, Ml 48383
O: 248-344-8260 | C:248-8264271
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Form Tech / Jay Wolford
Commission and Gross Profit

Gross Profit is defined as gross dollars generated and collected from the approved sale or rental of
equipment and products and add-ons of the Company and the Purchased Business less:

(i) Discounts, credit memos, or other adjustments to sales {(included in Net Revenue in the sample
calculation below)

(i1) Re-Rent Expense

(iii) Cost of Goods Sold

(iv) Freight Expense

The following is a hypothetical calculation to illustrate how the math works:

Sample Commission Calculation

Net Revenue - Co. Owned Equipment Rentals S 5,000.00
Net Revenue - Re-Rent Equipment Rentals S 1,000.00

Net Revenue - Product Sales S 1,000.00
Net Revenue - Freight S  500.00

Total Revenues S 7,500.00
Less: Re-Rent Expense S 525.00
Less: Cost of Products Sold S 750.00
Less: Freight Expense S  425.00

Total Expenses S 1,700.00
Total Gross Profit S 5,800.00

Commission % 15%
Commission $ S 870.00



