IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CHARLESTON AREA MEDICAL
CENTER, INC,,

Plaintiff,

V. Civil Action No.: 19-C-1259
Honorable Judge Bloom

BSA LIFESTRUCTURES, INC.,

MI-DE-CON, INC. o

ELCO MECHANICAL CONTRACTORS, LLC, Ny Y

CARRIER CORPORATION, 11 i

MASON & BARRY, INC,, and Por

ENGINEERING ECONOMICS, INC,,

Defendants.

MOTION TO REFER CASE TO BUSINESS COURT DIVISION

Defendants BSA LifeStructures, Inc. (“BSA”), Mi-De-Con, Inc. (“MDC”), Elco
Mechanical Contractors, LLC (“Elco”), Carrier Corporation (“Carrier”), and Mason & Barry,
Inc. (“Mason & Barry”), by and through their respective counsel, pursuant to West Virginia
Code Section 51-2-15 and Rule 29.06 of the West Virginia Trial Court Rules, move to refer the
above-styled action to the Business Court Division.! This action involves claims of breach of
contract, negligent design and administration, negligence, and breach of warranty. The referral of
this case to the Business Court Division is appropriate as the principal claims involve matters of
significance to the transactions and operations between business entities. In addition, this case is
complex in nature in that it involves highly technical commercial issues. Thus, for the reasons
provided below, BSA, MDC, Elco, Carrier, and Mason & Barry respectfully request that the

Court refer this matter to the Business Court Division.

| Plaintiff Charleston Area Medical Center, Inc. and Defendant Engineering Economics, Inc. did not object to
moving this matter to business court.



I. Prefatory Statement

The claims in this matter are premised upon contracts and commercial relationships
between Plaintiff Charleston Area Medical Center, Inc. (“CAMC” or “Plaintiff”) and Defendants
BSA, Mi-De-Con, Elco, Carrier, Mason & Barry, and Engineering Economics, Inc. (“EEI”)
(collectively, “Defendants”). As noted above, CAMC alleges claims of breach of contract,
negligent design and administration, negligence, and breach of warranty related to the design and
installation of a commercial HVAC system for CAMC’s commercial healthcare facility.
Specifically, CAMC alleges that Defendants failed to design and install an HVAC system that
would function without defects and that was suitable for operation under normal conditions in
Charleston. CAMC also claims that the HVAC system designed and installed by Defendants
failed to comply with CAMC’s operational requirements and that the HVAC system failed to
function properly and experienced critical and catastrophic failures.

II. Procedural History and Nature of Claims Asserted

1. On or about January 2, 2020, CAMC filed its Complaint in the Circuit Court of
Kanawha County, West Virginia. A copy of the Docket Sheet and Complaint are attached hereto
as Exhibit A,

2. As set forth more fully in the Complaint, the claims asserted in this civil action
are premised on the contracts and commercial relationships between CAMC and Defendants.

3. In the Complaint, CAMC asserted a breach of contract claim against BSA, a
negligent design and administration claim against BSA, a breach of contract claim against Mi-
De-Con, Carrier, Mason & Barry, and EEI, a negligence claim against Mi-De-Con, Carrier,

Mason & Barry, EEI, and Elco, and a breach of warranty claim against all Defendants.



4, On or about February 3, 2020, Mi-De-Con filed its Answer, Affirmative
Defenses, and Cross-Claim. A copy of Mi-De-Con’s responsive pleading is attached hereto as
Exhibit B. Mi-De-Con’s responsive pleading includes a cross-claim against Elco for contractual
indemnity pursuant to the terms of the sub-contract between Elco and Mi-De-Con.

5. On or about February 3, 2020, EEI filed its Answer and Affirmative Defenses to
CAMC’s Complaint. A copy of EEI’s responsive pleading is attached hereto as Exhibit C.

6. On or about February 5, 2020, Mason & Barry filed its Answer to CAMC’s
Complaint. Mason & Barry’s responsive pleading is attached hereto as Exhibit D.

7. On or about February 28, 2020, BSA filed its Answer and Affirmative Defenses
in response to CAMC’s Complaint. A copy of BSA’s Answer is attached hereto as Exhibit E.

8. On or about March 2, 2020, Carrier filed its Answer and Affirmative Defenses to
CAMC’s Complaint. Carrier’s responsive pleading is attached hereto as Exhibit F.

9. On or about June 8, 2020, Elco filed its Answer to CAMC’s Complaint. A copy of
Elco’s Answer is attached hereto as Exhibit G.

10.  The principal claims in this case comprise commercial disputes involving matters
of significance to transactions and operations between the parties as business entities. See Rule
29.04(a) of the West Virginia Trial Court Rules.

11.  The disputes present commercial issues in which specialized treatment is likely to
improve the expectation of a fair and reasonable resolution of the controversy because the need
for specialized knowledge or expertise in the subject matter may be applicable. Id.

12. The principal claims do not involve: consumer litigation, such as products
liability, personal injury, wrongful death, consumer class actions, actions arising under the West

Virginia Consumer Credit Act, or consumer insurance coverage disputes; non-commercial



insurance disputes in which an individual may be covered under a commercial policy, but is
involved in the dispute in an individual capacity; employee suits; consumer environmental
actions; consumer malpractice actions; consumer and residential real estate, such as landlord-
tenant disputes; domestic relations; criminal cases; eminent domain or condemnation; or
administrative disputes with government organizations and regulatory agencies. /d.

13.  This Motion has been filed after the time to answer the Complaint has expired as
required by Rule 29.06(a)(2) of the West Virginia Trial Court Rules.

14.  Additional related actions are not currently pending.

15.  Pursuant to Rule 29.06(a)(1) of the West Virginia Trial Court Rules, the
Complaint, responsive pleadings, and docket sheet are attached hereto.

WHEREFORE, for all of the reasons stated herein, BSA, MDC, Elco, Carrier, and
Mason & Barry respectfully request that this Court, pursuant to West Virginia Code § 51-2-15
and Rule 29.06 of the West Virginia Trial Court Rules, refer this matter and order the transfer of
this matter to the Business Court Division and to award BSA, MDC, Elco, Carrier, and Mason &
Barry any such further relief as this Court deems just and proper.

Respectfully submitted,

BSA LIFESTRUCTURES, INC.

) Tonsona)

elson (WVSB #2715)

arsons (WVSB #13205)
& Shohl LLP
707 Virginia Street East, Suite 1300
Charleston, West Virginia 25301
Telephone: (304) 357-0900
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Email: kevin.nelson@dinsmore.com
Email: kelsey.parsons@dinsmore.com




MI-DE-CON, INC.

By Counsel
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Mafthew G. Breneman (WVSB #9303)
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Adam Auchey (WVSB #10691)
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Pittsburgh, PA 15219

Telephone: (412) 281-8000

ELCO MECHANICAL CONTRACTORS, LLC

By Counsel

Mickael P Madino P

Michael P. Markins (WV SB #8825)
Cipriani & Werner, PC

500 Lee Street East, Suite 900
Charleston, WV 25301
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Email: mmarkins@c-wlaw.com
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Daniel R. Higginbothafi{A WVSB #11680)
Sarah A. Meadows (WVSB #11639)
Thomas Combs & Spann, PLLC

300 Summers Street, Suite 1380

P.O. Box 3824

Charleston, WV 25338-3824

Telephone: (304) 414-1800

Facsimile: (304) 414-1801

Email: dhigginbotham@tcspllc.com
Email: smeadows@tcspllc.com



MASON & BARRY, INC.
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By Counsel

Wendy E r¢ve (WVSB # 6599)

Pullin, Fowtér, Flanagan, Brown & Poe, PLLC
901 Quarrier Street
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CHARLESTON AREA MEDICAL
CENTER, INC,,

Plaintiff,

V. Civil Action No.: 19-C-1259
Honorable Judge Bloom

BSA LIFESTRUCTURES, INC.,

MI-DE-CON, INC.

ELCO MECHANICAL CONTRACTORS, LLC,

CARRIER CORPORATION,

MASON & BERRY, INC,, and

ENGINEERING ECONOMICS, INC,,

Defendants.

CERTIFICATE OF SERVICE

I, Kelsey Haught Parsons, certify that a copy of the foregoing Motion to Refer Case to
Business Court Division was filed today with the Supreme Court of Appeals of West Virginia
and served on the following on this the 2nd day of December, 2020 via First Class U.S. Mail,

postage prepaid:

Honorable Louis H. Bloom, Judge
Circuit Court of Kanawha County
Kanawha County Judicial Building
111 Court Street

Charleston, WV 25301

Alexander L. Turner, Esq.
Spilman, Thomas & Battle, PLLC
110 Oakwood Drive, Suite 500
Winston-Salem, NC 27103
Counsel for Plaintiff

Gerald M. Titus, III, Esq.
Spilman, Thomas & Battle, PLLC
300 Kanawha Blvd., East
Charleston, WV 25301

Counsel for Plaintiff

Cathy Gatson, Clerk

Circuit Court of Kanawha County
Kanawha County Judicial Building
111 Court Street

Charleston, WV 25301

Charles Bailey, Esq.

Daniel T. LeMasters, Esq.

Bailey & Wyant, PLLC

500 Virginia Street, East, Suite 600
Charleston, WV 25301

Counsel for Engineering Economics, Inc.

Wendy E. Greve, Esq.

Pullin, Fowler, Flanagan, Brown & Poe
901 Quarrier Street

Charleston, WV 25301

Counsel for Mason & Barry, Inc.



Matthew Breneman, Esq. Daniel R. Higginbotham, Esq.

Thomas F. Cocchi, Jr., Esq. Sarah A. Meadows, Esq.

Adam Auchey, Esq. Thomas Combs & Spann, PLLC
Zimmer Kunz PLLC 300 Summers Street, Suite 1380
310 Grant Street P.O. Box 3824

Grant Building, Suite 3000 Charleston, WV 25338-3824
Pittsburgh, PA 15219 Counsel for Carrier Corporation
Counsel for Defendant Mi-De-Con, Inc.

Michael P. Markins, Esq. Central Office of the Business Court
Cipriani & Werner PC Berkley County Judicial Center
500 Lee Street, East, Suite 900 380 West South Street, Suite 2100
Charleston, WV 25301 Martinsburg, WV 25401

Counsel for ELCQ Mechanical Contractors, LLC

%M %d/(,\,m?ﬁ

Kepin A. Nelgon (WVSB #2715)
Kelsey Haught Parsons (WVSB #13205)
DINSMORE & SHOHL LLP

707 Virginia Street East, Suite 1300
Charleston, West Virginia 25301
Telephone: (304) 357-0900

Facsimile: (304) 357-0919

Email: kevin.nelson@dinsmore.com
Email: kelsey.parsons@dinsmore.com
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Civil
Case Information

Thirteenth Judicial Circuit of Kanawha County

19-C-1259
Judge: LOUIS H. (DUKE) BLOCM
CHARLESTON AREA MEDICAL CENTER, INC., VS. BSA LIFESTRUCTURES, INC.

Plaintiff(s)
Plaintiff Attorney(s)
CHARLESTON AREA MEDICAL CENTER

GERALD TITUS, JR.!BRYAN
SCOTT |ALEXANDER L. TURNER

Defendant(s)
Defendant Attorney(s)

BSA LIFESTRUCTURES, INC

CARRIER CORPORATION

ELCO MECHANICAL CONTRACTORS, L
ENGINEERING ECONOMICS, INC
MASON & BARRY, INC

MI-DE-CON, INC

MATTHEW BRENEMAN|KEVIN A.
NELSON |DANIEL R. HIGGINBCTHAM|ADAM B.
POE IMICHAEL P. MARKINS

Date Filed: 12,/27/2019

Case Type: CONTRACT
Appealed: O

Final Order Date: N/A
Statistical Close Date: N/A

Hearings:
Pre-Trial Conference: 06/09/2021 - 1:30 PM
Original Trial: 06/21/2021 - 8:30 AM

Line Date Action / Result

0001 1272772019 # CASE INFO SHEET; COMPLAINT; ISSUED SUM & 12 CPYS; F FEE;

coo0z RCPT 577283; $290.00

0003 01/06/2020 # LET FR SS DTD 1/2/20; SUM W/RET (1/2/20 SS) AS TO ENGINEERING
0004 ECONOMICS INC

0005 01/06/2020 # LET FR SS DTD 1/2/20; SUM W/RET (1/2/20 88) AS TO CARRIER

https://www.wvcircuitexpress.com/UserInterface/Report.aspx?CaseNumber=19-C-1259&County... 11/30/2020
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0006
0007
o008
0009
0010
0011
0012
0013
0014
0015
0016
0017
0018
0019
0020
0021
0022
0023
0024
0025
0026
0027
0028
0029
G030
0031
0032
0033
0034
0035
0036
0037
0038
0039
0040
0041
0042
0043
0044
0045
0046

0047

https://www.wvcircuitexpress.com/UserInterface/Report.aspx?CaseNumber=19-C-1259&County...

01/06/2020

01/06/2020

01/06/2020

01/06/2020

01/14/2020

01/31/2020

02/03/2020

02/03/2020

02/05/2020

02/25/2020

03/02/2020

0370572020

03/10/2020

03/10/2020

04/08/2020

04/13/2020

04/22/2020

05/18/2020

0572672020

05/28/2020

05/27/2020

05/29/2020

0670472020

06/04/2020

06/10/2020

06/12/2020

CORP.

# LET FR SS DTD 1/2/20; SUM W/RET (1/2/20 SS) AS TO MASON &
BARRY INC

# LET FR SS DTD 1/2/20; SUM W/RET (1,/2/20 S8S) AS TO ELCO
MECHANICAL CONTRACTORS LLC

# LET FR SS DTD 1/2/20; SUM W/RET (1,/2/20 SS) AS TC MI-DE-CON
INC

# LET FR SS DTD 1/2/20; SUM W/RET (1/2/20 SS) AS TO BSA
LIFESTRUCTURES INC

# (6) E-CERTS FR S8

# NOT OF AFPPEARANCE W/COS

# CASE INFO SHEET; ANS & CR CL OF MI-DE-CON INC W/CCS: FEE;
RCPT 578111:; $200.00

# CASE INFO SHEET; ENGINEERING ECONCMICS INC'S ANS W/COS

# CASE INFO SHEET; MASON & BARRY INC'S ANS W/COS

# RMR AS TO ELCO MECHANICAL CONTRACTORS RET MARKED "UNABLE TO
FORWARD"

# ANS OF BSA LIFESTRUCTURES W/COS

# CASE INFO SHEET; CARRIER CCRP'S ANS W/COS

# NOT OF SUBST OF CNSL W/COS

# COS AS TO MASON & BARRY INC'S 1ST INTERROG'S, REG FOR

PROD & REQ FCR ADM'S TO CAMC

# RET OF SERVICE OF SUM & C (3/27/2C SP) AS TO ELCO
MECHANICAL CONTRACTORS LLC

# COS AS TO CARRIER CORP'S 1ST INTERROG'S, REQ FOR PROD &

REQ FOR ADM'S TO P

# COS AS TO ENGINEERING ECONOMICS 18T INTERROG'S & REQ FOR
PROD TO CAMC

# COS AS TO MI-DE-CON INC'S 1ST INTERROG'S & REQ FOR PROD

@ NCT OF APPEANCE W/CCS

@ COS AS TO P'S RESP TO ENGINEERING ECONOMICS INC'S 18T SET OF
INTERROG'S

@ AMD COS AS TO P'S RESP TO ENGINEERING ECONOMICS IN'S 1ST SET
OF INTERROGS

@ AMD COS AS TO P'S RESP TO ENGINEERING ECONOMICS 1ST SET OF
INTERROG'S

<O MAILED:; 6/4/20; W. GREVE; M BRENEMAN; C BAILEY; R PARONS; D
HIGGINBOTHAM: G TITUS; B SCOTT/CLEM

LK O: SCHED CONF SET (7/7/20 @ 10:00 AM) S/BLO

# CASE INFO SHEET; ELCO MECHANICAL CONTRACTORS LLC'S ANS
W/CO8

# COS AS TO P'S RESP TO MASON & BARRY INC'S 1ST INTERRQG'S &

Page 2 of 4

11/30/2020
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0048
0049

0050
0051
0052
0053
0054
0055
0056
0057
0058
0059
0060
0061
0062
0063
0064
0065
0066
0067
0068
0069
0070
0071
0072
0073
0074
0075
0076
0077
0078
0079
0080
0081
0082
0083
0084
0085
0086
0087
0088

0089

06/12/2020
06/22/2020
0672272020

06/22/72020

06/22/2020

0672272020

06/22/2020

07/06/2020
07/06/2020

07/06/2020

07/09/2020

07/09/2020

07/14/2020

08/03/2020

08/03/2020

08/17/2020

09/04/2020

10/08/2020
10/19/2020
10/19/2020

10/19/2020

10/19/2020
10/19/2020
1170672020
11/09/2020
11/08/2020
11/23/2020
11/23/2020
11/2372020

REQ FOR ADM'S
# COS AS TO P'S ANS' TO MI-DE-CON INC'S 1ST INTERROG'S
@ COS AS TO P'S RESP TO MASON & BARRY'S 1ST SET OF REQ FOR PROD
@ COS AS TC P‘S RESP TG CARRIER CORP'S 1ST SET OF REQ FOR PROD
@ COS AS TO P'S RESP & ANS TO CARRIER CCRP'S 1ST SET OF INTERROG
& REQ FOR ADM
@ COS AS TC P'S RESP TO ENGINEERING ECONOMICS'S 1ST SET OF REQ F
FOR PROD
@ COS AS TO P'S RESP TO MIDE-CON'S 1ST SET OF REQ FOR PROD
@ COS AS TC BSA LIFESTRUCTURES RESP TO CAMC'S 1ST SET OF REQ FOR
ADM, INTERROGS & REQ OF PROD
<0 DTD 7/2/20 MAILED/CLE
LK O: SCHED O (TD 6/21/21 @ 8:30 AM;CONF 6/9/21) §/7/2/BLO
# COS AS TO ELCO MECHANICAL CONTRACTORS LLC'S ANS' & RESE'S
TO CAMC'S 1ST REQ FOR ADM, INTERROG'S & REQ FOR PROD
# COS AS TO MASON & BARRY INC'S RESP'S TO CAMC'S 1ST REQ FOR
ADM, INTERROG'S & REQ FOR PROD
# COS AS TO BSA LIFESTRUCTURES INC'S RESP'S TO CAMC'S 1ST
REQ FOR ADM, INTERROG'S & REG FOR PROD
# COS AS TO ENGINEERING ECONOMICS RESP'S TO P'S 1ST REQ FOR
ADM, INTERROG'S & REQC FOR PROD
# COS AS TO P'S 1ST REQ FOR ADM'S, INTERROG'S & REQ FOR PROD
# COS AS TO BSA LIFESTRUCTURES INC'S 1ST COMBINED INTERROG'S &
REQ FOR PROD TO CAMC INC
# COS AS TO ANS' TO P'S 1ST INTERROG'S, REQ FOR ADM'S & REQ
FOR PROD
# COS AS TO P'S RESP TO BSA LIFESTRUCTURES INC'S 1ST COMBINED
INTERROG'S & REQ FOR PROD
@ MOT TO REFER CASE TO BUSINESS COURT DIV W/EXH'S & COS
# ENGINEERING ECONOMICS INC'S FACT WIT DISCL W/COS
# BSA LIFESTRUCTURES FACT WIT DISCL W/COS
# COS AS TO BSA LIFESTRUCTURES 2ND COMBINED INTERROG'S &
REQ FOR PROD TO CAMC

ELCO MECHANICAL CONTRACTORS FACT WIT DISCL W/COS

MASON & BARRY INC'S PRELIMIN FACT WIT DISCL W/COS

CARRIER CORE'S WIT LIST W/COS

COS AS TC CAMC'S EXPERT WIT DISCL

CARRIER CORP'S DISCL OF EXPERT WIT'S W/COS

#

#

#

#

# COS AS TO CAMC'S FACT WIT DISCL

#

# MASON & BARRY INC'S EXPERT WIT DISCL W/CCS
#

COS A8 TO P'S 1ST SUPP RESP TO BSA LIFESTRUCTURES 1ST REQ FOR

PROD OF DQCS

Page 3 of 4
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0030 11/23/2020 # COS AS TO P'S 18T SUPP RESP TO MASON & BARRY INC'S 1ST REQ FOR
0091 PROD OF DOCS

0092 11/723/2020 # COS AS TO F'S 1ST SUPP RESP TO ENGINEERING ECONOMICS 18T

0093 REQ FOR PROD

0094 11/23/2020 # COS AS TC P'S 1ST SUPP RESP TO MI-DE-CON INC'S 1ST REQ FOR
0095 PROD OF DOCS

0096 1172372020 # BSA LIFESTRUCTURES INC'S EXPERT WIT DISCL W/COS

0097 11/23/2020 # NOT OF FOTENTIAL PHYSICAL INSPECTION UNLDER RULE 34 W/COS

0098 11/23/2020 # ELCO MECHANICAL CONTRACTORS LLC'S EXPERT WIT DISCL W/COS

These materials have been prepared by the Office of the Clerk of the various Circuit Courts from original sources and data believed to be reliable. The information
contained herein, however, has not been independently verified by the Office of the Clerk or Software Computer Group, Incorporated. The Office of the Clerk of the

Circuit Courts and Software Computer Group, Inc. assume no liability for the accuracy, completeness, or timeliness of the information contained herein.

Software Computer Group | PO Box 27 | Fraziers Bottom WV 25082

https://www.wvcircuitexpress.com/UserInterface/Report.aspx?CaseNumber=19-C-1259&County... 11/30/2020



IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CHARLESTON AREA MEDICAL
CENTER, INC,,

Plaintiff,
v. Civil Action No._[ 4¢ 1259
BSA LIFE STRUCTURES, INC., Poom

MI-DE-CON, INC,,
ELCO MECHANICAL CONTRACTORS, LLC,

CARRIER CORPORATION,
MASON & BARRY, INC., and
ENGINEERING ECONOMICS, INC., -
s s o )
Defendants. ':;:: i1 :‘tﬂ %{:_’2»
SUMMONS Sn BEoad
52 o o
To: BSA Life Structures, Inc. _ o N %Fﬁ'
CT Corporation System =, U ‘:}jf
1627 Quarrier Street 85 w ((‘:‘é 2
L N W
- o w

Charleston, WV 25311

IN THE NAME OF THE STATE OF WEST VIRGINIA, you are hereby
summoned and required to serve upon Bryan G. Scoft, Alexander L. Turner, and Gerald M.
Titus, I1I, Plaintiffs’ attorneys, whose address is Spilman Thomas & Battle, PLLC, Post Office
273, Charleston, West Virginia 25321-0273, an answer, including any related counterclaim you
may have, to the complaint filed against you in the above-styled civil action, a true copy of
which is herewith delivered to you. You are required to serve your answer within thirty (30)
days after service of this summons upon you, exclusive of the day of service. If you fail to do so,
judgment by default will be taken against you for the relief demanded in the Complaint, and you

will be thereafter barred from asserting in another action any claim you may have which must be

asserted by counterclaim in the above-styled civil action.

Dated: | 9‘87 \ ‘C?

Cathy S. Gatson, Clerk
Clerk of Cowrt D W




FILED
CIVIL CASE INFORMATION STATE];’IENT
819 ber .
IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST ngz;mla ¥ 01

Ay 3

HANARHA
iie COTiA "Sex qu;

CASE STYLE:

Plaintiff(s):

CHARLESTON AREA MEDICAL CENTER, INC.

v. CIVIL ACTIONNO.: [4 -C 4259
Defendant(s): ﬂwm

BSA LIFESTRUCTURES, INC., MI-DE-CON, INC., ELCO
MECHANICAL CONTRACTORS, LLC, CARRIER
CORPORATION, MASON & BARRY, INC. AND
ENGINEERING ECONOMICS, INC.

Days to Auswer Type of Service

BSA LifeStructures, Inc. 30 Secretary of State
CT Corporation System

1627 Quarrier Street

Charleston, WV 25311

Mi-De-Con, Inc. 30 Secretary of State
Mark Henson

3331 S 3% Street
Ironton, OH 45638

ELCO Mechanical Contractors, LLC 30 Secretary of State
Scott F. Ellis

1510 Coonskin Drive

Charleston, WV 25311

Carrier Corporation 30 Secretary of State
CT Corporation System ‘
1627 Quarrier Street

Charleston, WV 25311

Mason & Barry, Inc. 30 Secretary of State
Dan S. Duncan

301 Smiley Drive

Saint Albans, WV 25177



Engineering Economics, Inc. 30 Secretary of State
Registered Agent Solutions, Inc.

200 Capitol Street

Charleston, WV 25301

Original and __2 ___copies of Summons furnished herewith.



CIVIL CASE INFORMATION STATEMENT

PLAINTIFFS: Charleston Area Medical Center, | CASE NUMBER: /4.C - |

Inc. v. BSA LifeStructures, Inc., Mi-De-Con, Inc., | Circuit Court of Kanawha County, WV
ELCO Mechanical Contractors, LLC, Carrier
Corporation, Mason & Barry, Inc. and Engineering
Economics, Inc.

I1. TYPE OF CASE:

TORTS OTHER CIVIL
[l Asbestos 8 Adoption O Appeal from Magistrate Court
0 Professional X Contract 0 Petition for Modification of
Malpractice Magistrate Sentence

0 Personal Injury 0 Real Property : 0 Miscellaneous Civil

O Product Liability O Mental Health 03 Other Cross-Claim

0 Other Tort 00 Appeal of Administrative

Agency

1L JURY DEMAND X Yes C1No
CASE WILL BE READY FOR TRIAL BY (MONTH/YEAR): December 2020

IV. DO YOU OR ANY OF YOUR CLIENTS OR WITNESSES IN THIS CASE REQUIRE
SPECIAL ACCOMMODATIONS DUE TO A DISABILITY OR AGE? 0 Yes INo
IF YES, PLEASE SPECIFY:

OWheelchair accessible hearing room and other facilities
Olnterpreter or other auxiliory aid for the hearing impaired
{JReader or other auxiliary aid for the visually impaired

OSpokesperson or other auxiliary aid for the speech impaired
X Other: UNKNOWN AT THIS TIME

Attorney Name:  Bryan G. Scott (WV Bar #12902)
Alexander L. Turner (WV Bar #10839)
Gerald M. Titus IIl (WV Bar #9392)

Representing: Charleston Area Medical
Center, Inc.

Firm: _Spilman,Thomas & Battle, PLLC X Plaintiff D Defendant

Address: P.O. Box 273 Charleston WV 25321~ " Cross-Compiainant
Cross-Defendant

Telephone: _ 304/340-3800 '

Dated: December 27, 2019 M’/

U ‘Gerald M. Titus IIf




IN THE CIRCUIT COUR'I"- OF KANAWHA COUNTY, WEST VIRGINIA

CHARLESTON AREA MEDICAL F 1. E D
CENTER, INC,,
Wi DEc 21 P 302

Plaintiff, o

TR (AR xﬂI}/:.%.,\'
Y. RARARA 000 Civif Action No. fg-cfl‘;ﬁ‘
BSA LIFESTRUCTURES, INC., Bloom
MI-DE-CON, INC.,
ELCO MECHANICAL CONTRACTORS, LLC,
CARRIER CORPORATION,
MASON & BARRY, INC., and
ENGINEERING ECONOMICS, INC.,

Defendants.
COMPLAINT
Plaintiff Charleston Area Medical Center, Inc. ("CAMC") states as follows for its
Complaint against Defendants, BSA LifeStructures, Inc. ("BSA"), Mi-De-Con, Inc. ("MDC"),
ELCO Mechanical Contractors, LLC ("ELCO"), Carrier Corporation ("Carrier"), Mason & Barry,
Inc. ("MAB"), and Engineering Economics, Inc. ("EEI") (collectively "Defendants"):

PARTIES AND JURISDICTION

1. CAMC is a West Virginia Corporation with its primary place of business in

Charleston, West Virginia. CAMC aperates healthcare facilities that provide healthcare services

in Kanawha County, West Virginia.

2. On information and belief, BSA is an Indiana corporation with its primary place of
business in Indianapolis, Indiana. BSA is a multi-disciplinary design practice of architecture and

engineering professionals that specialize in providing architecture and engineering services to the

healthcare industry.



3. On information and belief, MDC is an Ohio corporation with its primary place of
business in Ironton, Ohio. MDC provides construction services to the healthcare industry,
including new construction as well as complex renovations and additions to existing buildings.

4. On information and belief, ELCO is a West Virginia limited liability company with
its primary place of business in Charleston, West Virginia. ELCO installs and services commercial
HVAC systems.

5. On information and belief, Carrier is a Delaware corporation with its primary place
of business in Palm Beach Gardens, Florida. Carrier manufactures, installs, and services
commercial environmental control systems.

6. On information and belief, MAB is a West Virginia Corporation with its primary
place of business in St. Albans, West Virginia. MAB sells commercial HVAC systems and
components.

7. On information and belief, EEI is a Colorado corporation with its primary place of

business in Golden, Colorado. EEI provides commissioning agent services to healthcare industry

clients.

8. Jurisdiction and venue properly lie with this Court because the action involves
contracts entered into in Kanawha County, West Virginia, and because the work conducted
pursuant to those contracts was performed in Kanawha County, West Virginia.

GENERAL ALLEGATIONS

9. In March of 2014, CAMC began a renovation and expansion of the CAMC Family

Practice Building (the "Facility") in Charleston, West Virginia for the construction of a new

ambulatory surgery center (the "Project™).



10.  The Project required the knowledge and expertise of engineers and contractors
experienced with the construction of healthcare facilities, including, but not Jimited to, experience
designing and installing commercial HVAC systems specially designed for use in commercial
healthcare facilities.

11. CAMC contracted with BSA to perform design and engineering services on the
Project.

12.  As part of the design and engineering services BSA was contracted to provide on
the Project, BSA was responsible for designing and engineering the Facility's upgraded
commercial HVAC system in compliance with CAMC's operational requirements.

13.  Due to the expansion of the facility, the Project required the design and installation
of a larger HVAC system, including the design, integration, and installation of a new 150-ton
cooling tower to augment the Facility's existin‘g 50-ton cooling tower.

14. CAMC contracted with MDC to be the General Contractor on the Project.

15.  As part of its contractual obligations on the Project, MDC was responsible for
coordinating and overseeing installation of the upgraded HVAC system at the Facility.

16. - ELCO was selected by MDC as its mechanical subcontractor on the Project.

17.  ELCO's subcontracted responsibilities on the Project included, but were not limited
to, the installation and integration of the new 150-ton cooling tower as part of the HVAC system
installed on the Project.

18.  In connection with the Project, CAMC contracted directly with Carrier to provide
and install the building and environmental controls for the upgraded HVAC system at the Facility.

19.  CAMC also directly contracted with MAB to supply, among other things, the new

150-ton cooling tower as specified in the design drawings and submittals.



20.  CAMC separately contracted with EEI to provide commissioning agent services on
the Project.

21.  BSA's design of the HVAC system at the Facility was required to meet CAMC's
operational requirements, which included routine operation of the building and HVAC system,
including cooling towers, in normal Charleston, West Virginia, weather conditions, including
without limitation regular ambient outdoor temperatures below 32°F.

22, BSA'sdesign for the HVAC system failed to address and/or meet these operational
requirements.

23.  In particular, in designing the HVAC system at the facility, BSA's design of the
HVAC system failed to consider, provide for, or adhere to reasonable industry standards anci
recommendations and warnings of the equipment manufacturer for protection of the HVAC system
and components from freezing, including, without limitation:

a. Control sequences-of-operation, control system devices, and piping system
to provide automatic drainage of the cooling tower sumps when ambient
outdoor air temperatures would fall below 40°F;

b. Control sequences-of-operation to maintain minimum fluid flow through
the closed loop cooling coil to maintain leaving water temperature above
45°F;

c. Water circulating in the cooling tower closed loop cooling coil and the

condenser water loop was not treated with anti-freeze protection, ethylene,

or propylene glycol;



d. Cooling tower closed loop coils were not provided with piping systems and
isolation valves that would allow drainage of the cooling coils when the
outdoor air temperature dropped below freezing temperatures;

e. Drainage of the cooling tower sumps required manual drainage and refill as
the outdoor air temperature fell below or increased above 40°F;

f. The condenser water loop was not provided with a heat exchanger to
provide isolation between the cooling tower closed loop coils and the
condenser water loop.

24.  In designing the HVAC system at the facility, including the piping design and
control sequences, BSA did not provide appropriate provisions and sequences of operation to

drain, operate, and control the cooling towers in freezing conditions.

25.  BSA's design drawings likewise did not provide for draining the cooling tower
sumps and coils, or for completely isolating the condenser loop from the cooling towers to aid in
draining water from the system in freezing conditions.

26.  These defects in BSA's design drawings were or should have been apparent to BSA
and to the other defendants given their experience and involvement in the industry and with similar
systems.

27.  Each of the Defendants failed to identify and/or disclose these apparent errors in
BSA's design drawings and in project submittals so as to deliver to CAMC a suitably designed and
installed HVAC system that would function without defects and was suitable for operation under

normal conditions in Charleston, West Virginia,



28.  Furthermore, in supplying the new 150-ton cooling tower for the Project, MAB
failed to furnish a cooling tower unit equipped with gaivanized stee!l positive closure dampers as
described in the Project design drawings and submittals.

29.  The lack of the specified closure dampers on the cooling tower unit was or should
have been apparent to each of the defendants in the course of their respective design, installation,
commissioning and other activities related to the HVAC system at the Facility.

30.  Defendants nevertheless failed to identify and/or disclose to CAMC that the cooling
tower furnished by MAB failed to adhere to the Project design drawings and submittals and lacked
closure dampers as required.

31.  Defendants, and in particular BSA, EEI, and Carrier, also failed to provide, or
otherwise implement, a sufficient sequence of operations for the HVAC system installed at the
Facility.

32.  As a result of the Defendants' design and installation defects and errors, and the
lack of a reasonable sequence of operations for the HVAC system, as well as the Defendants'
failure to timely identify and/or disclose these defects to CAMC, the upgraded HVAC system
failed to comply with CAMC's operational requirements and Project plans, specifications, and
agreements, the HVAC system failed to function properly and, ultimately, experienced critical and
catastrophic failures.

33.  These HVAC system failures negatively impacted CAMC's ability to operate the
ambulatory surgical center.

34,  CAMC contacted Defendants during the fall of 2017 and informed them of routine

concerns with the operation of the HVAC system at the Facility. During that time, the defendants



were regularly on site in an effort to address and correct the HVAC system issues so that CAMC
could operate the system as intended and expected.

35.  Despite these efforts, Defendants were unable to identify the cause of the
continuing issues experienced at the Facility or to correct deficiencies in the HVAC system.

36.  During a five-day period beginning on December 28, 2017 and through at least
January 1, 2018, the outside temperature in Charleston, West Virginia dropped below freezing.

37.  As a result of the defective design and installation of the HVAC system at the
Facility, along with the improper ECS sequence implemented by Carrier's service technician, the
freezing temperatures between December 28, 2017 and January 3, 2018 caused the coolant in the
closed loop cooling coils to freeze and the cooling coils to rupture.

38. CAMC notified the Defendants immediately of the initial freeze event on December
28,2017.

39.  Defendants responded and again attempted to correct the failure of the HVAC
system that they had designed and installed at the Facility, including on information and belief,
implementation by Carrier and/or EEI of an ECS sequence procedure without approval from BSA.

40.  During the second freeze event on January 3, 2018, the rupture of the coils caused
a catastrophic and complete failure of both cooling towers, rendering the cooling towers, and by
extension the Facility's HVAC system, inoperable.

4].  The freeze events on December 28, 2017 and January 3, 2017 were the product of
continuing defects of Defendants' design, furnishing, and installation of the HVAC system,
coupled with the ineffective modifications and manipulation of the controls and lack of a suitable

sequence of operations, all of which combined to result in the catastrophic failure of the cooling

towers and the HVAC system at the Facility.



42.  Following the catastrophic failure of the Facility's HVAC system in January of
2018, and in order to avoid additional interruption of operations at the Facility, CAMC was
required to rent portable cooling towers at considerable extra cost in order to have an operational
HVAC system at the Facility, as well as additional costs for the design and installation of new
HVAC components and equipment to remediate deficiencies in the system designed, furnished,

and installed by Defendants.
COUNT 1
Breach of Contract
(Against BSA)

43.  The allegations contained in the preceding paragraphs are hereby incorporated in
their entirety as if restated herein.

44,  Under its contract with CAMC, BSA owed a contractual duty to perform its
services with the skill, care, and diligence of a reasonably professional architect and engineer in
designing and overseeing construction and installation of the HVAC system at the Project, and in -
the preparation and review of drawings, specifications, and submittals assaciated therewith.

45.  BSA further owed CAMC a contractual duty to petform its services in accordance
with contractual requirements and CAMC's programming and operational requirements.

46.  BSA breached its contract with CAMC by, among other ways to be proven at trial,
failing to comply with the requisite professional skill and care and by failing to design and engineer
the HVAC system and related sequences of operation and protocols for the Facility consistent with

contractual requirements and CAMC's programmatic and operational requirements, including but

not limited to appropriate operation of the HVAC system, including the cooling towers, during

cold temperatures.



47.  BSA further breached its contractual duties to CAMC after installation of the
HVAC system and cooling towers by failing to take reasonable action to recommend or design an
appropriate fix for the problems experience in the HVAC system, and by failing in its construction
administration duties to direct MDC to complete work to address and remediate issues experienced
with the installed system and cooling towers, particularly following the first freeze event on
December 28, 2017, in order to avoid further damage to the installed HVAC components and
cooling towers.

48.  Atnotime was CAMC in material breach of its contract with BSA.

49. CAMC performed all conditions precedent, including payment obligations,
required pursuant to its contract with BSA.

50.  As adirect and proximate result of BSA's breach of its contract with CAMC, as
described herein, CAMC has and will continue to incur damages in excess of the jurisdictional

limits of this Court.

COUNT II
Negligent Design and Administration
(Against BSA)
51.  The allegations contained in the preceding paragraphs are hereby incorporated in
their entirety as if restated herein.
52.  As the design and engineering professional on the Project, BSA owed CAMC a
non-delegable duty to exercise act with the skill, care, and diligence of a reasonably professional

architect and engineer in designing and overseeing construction and installation of the HVAC

system at the Project, and in the preparation and review of drawings, specifications, and submittals

associated therewith.



53.  BSA breached its duty of care to CAMC as set forth above and by, among other
things, failing to properly design and administer instaliation and construction of the HVAC system
so as to provide for appropriate operation of the system, including the cooling towers, during cold
temperatures without damaging the system and its components.

54.  BSA further breached its duty of care to CAMC during and after installation of the
HVAC system and cooling towers by, among other ways to be proven at trial, failing to identify
and/or disclose defects in the equipment furnished to the Project and in the installation of the
HVAC system, and by failing to take appropriate action to address and remediate issues
experienced with the installed system and cooling towers, particularly following the first freeze
event on December 28, 2017, in order to avoid further damage to the installed HVAC components
and cooling towers.

55.  Asadirect and proximate result of BSA’s breach of its duty to CAMC, CAMC has
and will continue to incur damages in excess of the jurisdictional limits of this Court.

COUNT III .
_ Breach of Contract
(MDC, Carrier, MAB, and EEI)

56.  The allegations contained in the preceding paragraphs are hereby incorporated in
their entirety as if restated herein.

57.  Under its contract with CAMC, MDC owed a contractual duty to supervise and
coordinate subcontractors and suppliers and to perform its work in constructing the Facility,
including the HVAC system, in accordance with plans, specifications, and generally acceptable
construction practices.

58.  Under its contract with CAMC, Carricr owed contractual duties to CAMC to,

among other things, install, monitor, and adjust electronic controls within the Facility for the

10



HVAC system consistent with plans, specifications, manufacturer recommendations and
guidelines, and generally acceptable industry practices.

59.  Under its contract with CAMC, EEI owed a contractual duty to employ robust
commissioning procedures to enable and ensure the effective operation of the HVAC system
consistent with CAMC's operational requirements, as well as to facilitate training of CAMC's staff
in order to ensure that the upgraded HVAC system installed at the Facility as part of the Project
met and operated within CAMC's requirements.

60.  Under its contract with CAMC, MAB owed a contractual duty to procure and
furnish equipment that complied with plans, submittals, speciﬁcatibns, and generally acceptable
industry practices.

6l. MDC, Carrier, EEI, and MAB breached their contractual duties to CAMC as
alleged above, and by failing to perform their work on the Project in accordance with the Project
plans, specifications, and appropriate industry practices and standards of care so as to permit and
ensure operation of the completed HVAC system in accordance with CAMC's operational
requirements, including operation of the HVAC cooling towers in cold weather conditions, and by
failure to provide appropriate training and/or operation manuals and sequences to CAMC's staff.

62. At no time was CAMC in material breach of its contracts with any of the

defendants.

63. CAMC performed all conditions precedent, including payment obligations,

required pursuant to the contracts.

64.  As adirect and proximate result of the defendants' breach of their contractual and
common law duties to CAMC, CAMC has and will continue to incur damages in excess of the

jurisdictional limits of this Court.



COUNT IV
Negligence
(Against MDC, Carrier, MAB, EEI, and ELCQO)

65.  The allegations contained in the preceding paragraphs are hereby incorporated in
their entirety as if restated herein.

66.  Defendants MDC, Carrier, MAB, EEI, and ELCO owed common law duties to
CAMC to exercise reasonable care in the performance of their work on the Project in compliance
with accepted industry standards and requirements of the Project documents.

67.  The Defendants breached their duties to CAMC as alleged above, and by, among
other things, failing to review the Project documents and designs for constructability and
feasibility, by failing to identify and/or disclose to CAMC apparent defects in the Project
documents and designs, by failing to furnish equipment and perform installation work in a good
and workmanlike manner and consistent with Project plans, speciﬂcatioﬁs and acceptable industry
practices and standards, by failing to appropriately address issues as they became apparent
following installation of the HVAC system; and by failing to adequately train CAMC staff or
provide necessary operational manuals and/or sequences of operation to permit operation of the
HVAC system in accordance with CAMC's requirements and so as to avoid damage to the system.

68.  Asadirect and proximate result of Defendants’ breach of their common law duties
to CAMC, CAMC has and will continue to incur damages in excess of the jurisdictional limits of
this Court.

COUNT V
Breach of Warranty
(All Defendants)

69.  The allegations contained in the preceding paragraphs are hereby incorporated in

their entirety as if restated herein.
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70.  In agreeing to and undertaking to provide their respective design, construction,
supply, and commissioning services, each of the defendants warranted, expressly and impliedly,
that their work would be consistent with applicable industry standards and the Project documents,
of good quality and free from defects, and would result in completed work and a Project that would
meet or exceed CAMC's programmatic and operational requirements, including requirements for
heating and cooling the building in cold temperatures.

71.  Defendants breached their express and implied warranties by designing and
installing the HVAC system at the Facility in a defective and unworkmanlike manner, in supplying
equipment that did not conform with the Project plans, submittals, and specifications, and in failing
to perform their work such that the HVAC system could be operated consistent with CAMC's
normal operational requirements as described herein, and by failing to correct the defects identified
by CAMC within the applicable warranty periods.

72.  As a direct and proximate result of Defendants' breach of their warranties fo
CAMC, CAMC has and will continue to incur damages in excess of the jurisdictional limits of this

Court.

PRAYER FOR RELIEF

WHEREFORE, Charleston Area Medical Center, Inc., demands judgment against

Defendants as follows:

(8) Awarding CAMC its actual and consequential damages in an amount to be
established at trial as a result of the facts alleged herein and such other facts

established at trial;

(b)  Awarding CAMC pre-judgment and post-judgment interest on its damages at the
rates prescribed by applicable law;

(¢) Awarding CAMC its costs and expenses in this litigation, including its attorneys’
fees, expert fees, and other costs and disbursements; and -

13



(d)  Awarding CAMC such other and further relief as this Court may deem just and
proper under the circumstances.

JURY TRIAL DEMANDED

CHARLESTON AREA
MEDICAL CENTER, INC.

By Counsel: ﬁ/ﬁ%@w

Bryan 0. Scott (WVSB # 12902)

Alexander L. Tumer (WVSB # 10839)

SPILMAN, THOMAS & BATTLE, PLLC

110 Oakwood Drive, Suite 500

Winston-Salem, North Carolina 27103

Phone: (336) 631-1061

Fax: (336) 725-4476

Email: bscott@spilmanlaw.com
aturner@spilmanlaw.com

Gerald M. Titus, Il (WVSB # 9392)
SPILMAN, THOMAS & BATTLE, PLLC
300 Kanawha Blvd., East

Charleston, WV 25301

Phone: (304) 340-3800

Fax: (336) 340-3801

Email: gtitus@spilmanlaw.com

Counsel for Charleston Area Medical
Center, Inc.
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA -~ | Q

CHARLESTON ARJ'A MEDICAL CENTER,

2090 £t
G 020FEB -3 PY 3, 20

i

Arwm jy coy 1,7 Fl c»un LUUR’

Civil Action No. 19-C-1259

Plaintiff,
V.
INC., ELCO MECHANICAL
CONTRACTORS, LI C, CARRIER

CORPORATION, MASON & BARRY, INC,,
AND ENGINEERING ECONOMICS, INC,,

)
)
)
)
)
)
)
BSA LIFE STRUCT!JRES, INC., MI- DE-CON, )
)
)
)
)
)
Defendant )
).
)
ANSWER, AFFIRMATIVE DEFENSES AND CROSS-CLAIM OF MI-DE-CON, INC.
AND NOW, comes the Defendant, MI-DE-CON, INC., by and through its
attorneys, MATTHEW G. BRENEMAN, ESQUIRE AND ZIMMER KUNZ,P.L.L.C., and
submits the following . \nswer, Affirmative Defenses and Cross-claim, averring as follows:

PRELIMINARY s'ramm-w_

Because of the nature and timing of the Complaint, in order to preserve iniportant legal
rights and protections, this Defendant sets forth below certain defenses and affirmative defenses which,
based upon the information set forth in the Complaint, it believes do or may apply to some or all of the
claims raised therein. This Defendant reserves the right to withdraw or modify some or all of the
affirmative defenses set furth below, in whole or in part, depending upon the dutcome of discovery.

ANSWER
1. This Delendant is without knowledge or information sufficient to formi a belief as

to the truth of the averments contained in this paragraph of Plaintiff’s Complaint and, therefore,

same are denied with strict proof thereof demanded at the time of trial.
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2. This Defendant is without knowledge or information sufficient to form a belief as
to the truth of the averments contained in this paragraph of Plaintiff’s Complaint and, therefore,
same are denied with strict proof thereof demanded at the time of trial.

3. This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. 'I'o the extent that a response is deemed necessary, this Defendant admits
that it is an Ohio Corporation.

4, This Defendant is without knowledge or information sufficient to form a belief as
to the truth of the averients contained in this paragraph of Plaintiff’s Complaint and, therefore,
same are denied with strict proof thereof demanded at the time of trial.

3. This Delendant is without knowledge or information sufficient to form a belief as
to the truth of the averments contained in this paragraph of Plaintiff’s Complaint and, therefore,
same are denied with sirict proof thereof demanded at the time of trial.

6. This Delendant is without khowledge or information sufficient to form a belief as
to the truth of the averments contained in this paragraph of Plaintiff’s Complaint and, therefore,
same are denied with sirict proof thereof demanded at the time of trial.,

¥ This Delendant is without knowledge or information sufficient to form a belief as
to the truth of the averments contained in this paragraph of Plaintiff’s Complaint and, therefore,
same are denied with strict proof thereof demanded at the time of trial.

8. This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. To the extent that a response is deemed neeessary, same are denied with
strict proof thereof demanded at the time of trial.

GENERAL ALLEGATIONS

9. Upon information and belief, admitted.
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10, This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. ‘I'o the extent that a response is deemed necessary, same are denied with
strict proof thereof demanded at the fime of trial,

11, Upon information and belief, admitted.

12. Upon information and belief, admitted.

13, Upon information and belief, admitted,

14, Admitted.

15, This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. ‘| o the extent that a response is deemed necessary, it is admitted that this
Defendant had a contruct with Plaintiff. The obligations of this Defendarit for the HVAC project
at issue in this case are set forth in the contract between this Defendant and Plaintiff and said
obligations speak for themselves.

16, Itis admitted that this Defendant subcontracted with ELCO to install the HVAC
unit at issue.

17, This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. To the extent that a response is deemed necessary, ELCO installed the
HVAC system per the design and specifications of BSA.

18. Upon information and belief, admitted.

19. Upen intormation and belief, admitted.

20.  Upon information and belief, admitted.

21. This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. To the extent that a response is deemed necessary, this Defendant is

without knowledge or information sufficient to form a belief as to the truth of the averments
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contained in this paragraph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demandcd atthe time of trial.

22. This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. 1o the extent that & response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demanded at the time of trial,

23,  This paragraph of Plaintiff's Complaint contains conclusions of law to which no
response is required. 1o the extent that a response is deemed necessary, this Defendant is
without knowledge or i nformation sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plaintiff*s Complaint and, therefore, same are denjed with strict
proof thereof demande.| at the time of trial.

24.  This parugraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. To the exterit that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contairied in this paragraph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demande:! at the time of trial.

25, This paragraph of Plaintiff's Complaint contains conclusions of law to which no
response is required. To the éxtent that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragi:iph of Plaintiff’s Complaint and, therefore, same are denied with strict

proof thereof demanded! at the time of trial.
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26.  This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. o the extent that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plaintiff’s Complaint and, thetefore, same are denied with strict
proof thereof demanded at the time of trial.

27.  This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required, ‘1o the extent that a response is deemed necessary, same are denied with
strict proof thereof demanded at the time of trial.

28.  This paragraph of Plaintiff's Complaint contains conclusions of law to which no
response is required, ‘I o the extent that a response is deetned necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plainfiff’s Complaint and, therefore, same are denied with strict
proof thereof demande.| at the time of trial,

29.  This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required, 1o the extent that a tesponse i deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demanded at the time of trial.

30.  This pasagraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. 1o the extent that a respotise is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plaintiff’s Complaint and, therefore, same are denied with strict

proof thereof demanded at the time of trial.
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31, This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. T'o the extent that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demanded at the timie of trial.

32. This paiagraph of Plaintiff’s Complaint contains conclusions of law to which. no
response is required. 7o the extent that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plaintiff's Complaint and, therefore, same are denied with strict
proof thereof demande. at the time of trial,

33.  This paagraph of Plaintifs Complaint contains conclusions of law to which no
response is required. 1o the extent that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this parag aph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demande:| at the time of trial,

34, Upon information and belief, admitted.

35. This parigraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. Tu the extent that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this parag aph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demanded at the time of trial.

36. Upon information and belief, admitted.
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37.  This paragraph of Plaintiff's Complaint contains conclusions of law to which no
response is required. 7o the extent that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this parapraph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demanded at the time of trial.

38.  Upon information and belief, admitted.

39.  This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. ‘I'o the extent that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demanded at the time of trial,

40.  This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. "I'o the extent that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demandud at the timie of trial.

41, This paragraph of Plaintiff’s Complaint contains conclusions of law to which-no
response is required. 'I'o the extent that a response is deemed necessary, this Defendant is
without knowledge or information sufficient to form a belief as to the truth of the averments
contained in this paragraph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demandcd at the time of trial.

42.  This paragraph of Plaintiff’s Complaint ¢ontains conclusions of law to which no

response is required, ['o the extent that a response is deemed necessary, this Defendant is
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without knowledge or information sufficient to form a belief as to the truth of the avermerits
contained in this paragraph of Plaintiff’s Complaint and, therefore, same are denied with strict
proof thereof demanded at the time of trial,
COUNT I
Against BSA
Breach of Contract
43-50. These paragraphs of Plaintiffs Complaint are directed to parties other than this.
Defendant and, therefore, no response is required. To the extent that these paragraphs are
directed to this Defend.nt, same are denied with strict proof thereof demanded at the time of
trial.
COUNT 11
Against BSA
Negligent Design and Administration
50-55. These paragraphs of Plaintiff’s Complaint are directed to parties other than this
Defendant and, therefore, no response is required. To the extent that these paragraphs are
directed to this Defendunt, same are denied with strict proof thereof demanded at the time of
trial.
COUNTINI
Against MDC, Carrier, MAP and EEI
Breach of Contract
56.  This Defendant incorporates its answers to the paragraphs 1-55 as if the same
were set forth at length herein.
57. This paragraph of Plaintiff’s Complaint contains conclusions of law to which no

response is required. To the extent that a response is deemed necessary, it is admitted that this

Defendant had a contract with Plaintiff. The obligations of this Defendant for the HVAC project
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at issue in this case are set forth in the contract between this Defendant and Plaintiff and said
obligations speak for themselves.

8. This paragraph of Plaintiff’s Complaint is directed to parties other than this
Defendant and, therefore, no response is required. To the extent that this paragtaph is directed to
this Defendant, same i~ denied with strict proof thereof demanded at the time of trial,

59. This paragraph of Plaintiff’s Complaint is directed to parties otlier than this
Defendant and, therefore, no response is required. To the extent that this paragraph is directed to
this Defendant, same is denied with strict proof thereof demanded at the time. of trial.

60.  This paragraph of Plaintiff's Complaint is directed to parties other than this
Defendant and, therefore, no response is required. To the extent that this paragraph is directed to
this Defendant, same is denied with strict proof thereof demanded at the time of trial,

61.  This paragraph of Plaintiff’s Complaint contains conclusionis of law to which no
response is required. To the extent that a response is. deemed necessary, same are denied with
strict proof thereof demanded at the time of trial,

62, This paragraph of Plaintiff's Complaint contains conclusions of law to which no
response is required. To the-extent that a response is deemed necessary, same are denied with
strict proof thereof demanded at the time of trial.

63.  This parugraph of PlaintifP's Complaint contains conclusions of law to which no
response is required. To the extent that a response is deemed necessary, same are denied with
strict proof thereof demanded at the time of trial,

64.  This.paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. To the exient that a response is deemed necessary, same ar¢ denied with

strict proof thereof demanded at the time of trial,
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COUNT IV
Against MDC, Carrier, MAP, EEI, and ELCO
Negligence

65.  This Delendant incorporates its answers to the paragraphs 1-64 as if the same
were set forth at length herein,

66.  This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. 1o the extent that a response is deemed necessary, same are denied with
strict proof thereof demanded at the time of trial.

67.  This paragraph of Plaintiff*s Complaint contains conclusions of law fo which no
response is required. 7o the extent that a response is deemed necessary, same are denied with
strict proof thereof demanded at the time of trial.

68.  This paragraph of Plaintiff’s Complaint conitains conclusions of law to which no
response is required. To the extent that a response is deemed necessary, same are denied with
strict proof thereof demanded at the time of trial.

COUNT V ‘
Against All Defendants
Breach of Warranty

69.  This Deiendant incorporates its answers to the paragraphs 1-68 as if the sare
were set forth at length herein,

70.  This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. To the extent that a response is deemed necessary, same are denied with

strict proof thereof demanded at the time of trial,
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71. This paragraph of Plaintiff's Complaint contains conclusions of law to which no
response is required. o the extent that a response is deemed necessary, same are denied with
strict proof thereof denianded at the time of trial,

72.  This paragraph of Plaintiff’s Complaint contains conclusions of law to which no
response is required. 1o the extent that a response is deemed necessary, same are denied with

strict proof thereof denianded at the time of trial.

AFFIRMATIVE DEFENSES
First Affirmative Defenise
1, Plaintiff s Complaint fails to state a cause of action as to this Deferidant upon which
relief may be granted.
Second Affirmative Defense
2. This Defundant denies all allegations contairied in Plaintiffs Complaint unless expressly
and specifically admitted in this Answer,
Third Affirmative Defense
3 This Detundant specifically denies that the Plaintiff is entitled to any of the relief prayed
for against it in Plaintiffs Complaint.

Fourth Affirmative Defense

4. This Defendant reserves the right to assert as an affirmative, to the extent revealed by
discovery, comparative ncgligence and/or comparative fault-on the part of Plaintiff and Plaintiff’s

representatives,

Fifth Affirmative Defeuse

5. This Defundant sets forth, to the extent revealed by discovery, waiver and estoppel in

respect to Plaintiff”s alleged claim.
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Sixth Affirmative Defense.

6. This Delendant sets forth all affirmative defenses set forth in Rule 8(c) as regarding
discovery, including, but not limited to, the affirmative defenises of contributory fault, comparative fault
and assumption of the risk, as if all affirmative defenses.identified within the said rule were set forth
expressly hérein as against the Plaintiff,

Seventh Affirmative Defénse

7. It is denicd that Plaintiff has suffered any. injuries or damages as a result of any conduet
of this Defendant.

Lighth Affirmative Defense

8. This Delcndant denies that it owed a duty of the type alleged by Plaintiff.
Ninth Affirmative Defense
9. To the extent revealed by discovery or at the trial of this case that any duty was owed to
the Plaintiff, this Defenduant denies that it owed the duties as alleged in Plaintiff’s Coraplaint.

Tenth Affirmative Defense

10. To the extent that it is determined through discovery in this matter or at trial, that any
duty owed to the Plaintif!’ was breached in regard to the matters at issue, it is denied that this Defendant

breached any such duty.

Eleventh Affirmative Defense
I To the exlent revealed in discovery of this matter or in testimony rendered at trial that
Plaintiff sustained any injuries and damages, which is denied, as a result of any alleged breach, it is
denied that this Defendan! proximately caused any such injuries and damages.
Twelith Affiemaiive Defense
12, To the exient further investigation and/or discovery in this matter may prove them

applicable, this Defendan: asserts the defenses of statute of limitations, statute of repose and laches.
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Thirteenth Affirmative Defeuse-

13. Plaintiff s injuries and damages were caused or contributed to by superseding or
intervening causes other than any alleged act or omission on the part of this Defendsnt,

Fourteenth Affirmiative Defense

14, This Detvndant asserts that it breached no duty whatsoever to Plaintiff and, accordingly,
Plaintiff’s claims against this Defendant are barred.

Fifteenth Affirmative Defense

15. The damuges of which Plaintiff claims were not the proximate result of any alleged act or
omission on the part of this Defendant.
Sixigenth Affirmative Defense .
16. Plaintifl”+ claims as against this Defendant are, in whole or in part, barred by failure of
consideration and/or lack of privity.

Seventeenth Affirmative Defense

17. This Defcndant reserves the right to raise such further defenses as may be warranted by
further investigation, discovery and/or through trial. This Defendant further reserves the right to file such
further crossclaims, counier claims and/or third-party claims as may be warranted by investigation,
discovery and trial in this matter,

Eighteerith Affirmative Defénse

18. To the exient revealed by discovery, Plaintiff’s claim against this Defendant is barred

and/or limited by virtue o' the provisions of any applicable contract agreements,
Nineteenth Affirmative Defense
19. This Defundant sets forth all applicable limitations of liabi lity and/or limitation of action

clauses as contained in any purchase agreement or documents as a bar to and/or in diminution of

Plaintiff’s claim for damagyes.
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Twentieth Affirmative Defense

20, This Defendant denies that it may be ljable under any breach of warranty theories and,
furthermore, denies that i« extended warranties of the type asserted by Plaintiff or that any alleged express
or implied warranties, thu existence of which are denied, were breached. Additionally, this Defendant
denies that it received the type of notice required under law as to any warranty claim alleged by Plaintiff,

Twenty-Fiist Affirmative Defense

21, This Defindant breached no warranty, whether expressed or implied, the existence of

which is denied, with respect to services rendered in connection with the iron,
Twenty-Second Affirmative Defense

22, If Plaintiff incurred any damages, which is riot admitted, this Defendant avers that they
may have been caused by Plaintiff’s.own acts or omissions to the extent revealed by discovery or
testimony rendered at trial.

Twenty-Third Affirmative Defense

23, To the extent revealed applicable by discovery or testimony rendered at trial, Plaintiff
may have failed to mitigaie its alleged damages.

Twenty-Fourth Affirmative Defense

24, The damages, if any, of which Plaintiff complains were caused by the acts, omissions, or
fault of others and not by 1his Defendant dnid this Defendant further denies that it designed, selected or
specified the HVAC system to be installed.

“Tweniy-Fifth Aflirmative Defease

25, This Defendant denies that it was negligent or otherwise culpable or engaged in any

tortuous conduct as alleged in the Complaint and, furthermore, that it breached any duty owed to the

Plaintiff.
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Twenty-8ixth Affirmative Defense

26. This Delundant scts forth as an affirmative defense, to the extent revealed by discovery or
testimony rendered at trinl, that Plaintiffs claims are barred by Plaintiff’s own misuse or abuse of the
HVAC system at issue.

Twenty-Seventh Affitmative Defense
27.  This Defcndant asserts that it had no role in selecting, purchasing and supplying all

materials to be used on the HVAC system project at issue in this case.

28. This: Detendant deniics all allegations not otherwise responded to herein.
WHERI FORE, Defendant, MI-DE-CON, INC,, demands that the Complaint
against it be dismissed ind that judgment against the Plaintiffs for costs in its behalf be entered
in favor of this Defendant.

CROSS-CLAIVI AGAINST ELCO MECHANICAL CONTRACTORS, LLC

1. Solely for the purposes of this Cross-claim, this Defendant incorporates the
averments contained in Plaintif”s Complaint as if the same were set forth at length herein.

2. This Delendant denies that it is liable to any party in any sum whatsoever.

3. This Defendant does hereby assert a claim for contractual indemnity against
ELCO Mechanical Coniractors, LLC pursuant to the terms of the sub-contract between ELCO
and Mi-De-Con for the HVAC project at issue in this case.

WHEREFORE. in the event that Plaintiff is entitled to damages against Defendant, MI-
DE-CON, INC.,, as a rexult of the allegations contained in Plaintiff’s Complaint, this Defendant
demands that it is entitld to contractual indemnification pursuant to the terms of the sub-contract

between this Defendant and ELCO Mechanical Contractors, LLC.
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Respectfully submitted,
_41’;4 FR KU7 PLLC
N B A A
L(./(_\ /. m)
Matthew (3. ;&@g}_ﬁnmm. Esquire
W.Va, 119303
Thomas Cocchi, Esquire
W, Va. L.D. 13181
Adam Auchey, Esquire
W. Va, 1.D. 10691
Attorneys for Defendant, MI-DE-CON, Inc.
310 Grant Street, Suite 3000
Pittsburgh, PA 15219
(412) 281-8000

01845060.00CX §896-0639



CERTIFICATE O¥ SERVICE

) C't -:°_ .
mzmv}ff',{’cb% ;

correct copy of the foregoing ANSWER, AFFIRMATIVE DEFENSES AND CROSS-CLAIM

TO PLAINTIFF'S COMPLAINT on the foltowing counsel of record via U.S. first class mail:
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Bryan G. Scott, Esquire
Alexander L. Turner,Esquire
Spilman, Thomas, & Battle, PLLC
110 Oakwood Drive, Suite 500
Winston-Salem, North Carolina 27103
(Counsel for Plaintiff)
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| DEFENDANT(S:  BSA 1 IFE STRUCTURES, INC,, M}-DE-CON, INC.,

TPLAINTIFFS):  CHARIESTON AREA MEDICAL CENTER, INC., "> o 75 34: T

Parties . '»‘4,@ ?"Lt',:,.\;. 3

Plaintil, G
Civit Action NEARF-1259

ELCC MECHANICAL CONTRACTORS, LLC,
CARKIER CORPORATION, MASON & BARRY,
INC.. ad ENGINEERING ECONOMICS, INC.,

R Defendants. ke
n.  TypeofCase : : : .
| |
TORTS i OTHER CIVIL
- - o T Appeal from
Asbestos ) Adopyon Maglstrate Coun
. . . : Pemxon for M0d|ﬁcanon
Professional Malpractico (,ontr.acf » of Magislralc bemencc
Personal Injury [ Real Propeny Miscellaneous Civil i
b - S — R e e vt o e e e e SEE—— -1
Product Liability Mental Hea,lth- Other
Appeal of »
Olhct Tort Admm |strauvc Agcncy
1. Jury Demand p. 4 Yes __ No
Case will be read fur trial by (month/year): June/2021
1v. Do you or snay of y nur clients or witnesses in this require speeial accommodations due to a disability
orage?
— Yes X No
If Yes, please specify: w Wheelchair accessible hearing room and other facilities
. Interpreter or other auxjliary aid for the hearing impaired
o  Reader or other auxiliary aid for the visually impaired
. Spokesperson or other guxiliary aid for the speech impaired
. Other:
Attorney Name: Charles R. Bailey -  Plaintiff X Defendant
Daniel . LeMastcrs
Firm: Bailey .. Wyant, PLLC — Cross-
Complainant
Address: 500 Viiuinia Strect East, Suite 600 Cross-Defendant
Charlesion, WV 25301
Telephone: (304) 3 ;%22

Signature:

. —-Dates-MonduyFebruary 3, 2020
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IN THE CIRC UIT COURT OF KANAWHA COU’\'i Y" WE,ST V{Rg 1A

CHARLESTON ARNA MEBICAL %‘3’#1
CENTER, INC.,

Plaintiff,
v, Civil Action No. 19-C-1259

Nonorable Louis H. Bloom
BSA LIFE STRUCT URES, INC., MI-DE-
CON, INC,, ELCO VIECHANICAL
CONTRACTORS, |.1.C, CARRIER
CORPORATION, MASON & BARRY,
INC., and ENGINF |- RING ECONOMICS,
INC,,

Defendani~

DEFENDANT ENU.INEERING ECONOMICS, INC’S ANSWER AND AFFIRMATIVE
DEFENSES 10 PLAINTIFF'S COMPLAINT

NOW COMI S Defendant. Engineering Economics, Ine. (hercinafier relermed 1o as
“Enginecring Econom:, 5™, by and through its counsel, Charles R. Bailey, Danicl I LeMasters,
and the law firm ol Wiiley & Wyant, PLLC, and herceby asserts its Answer and Alfirmative
Defenses to Plaintift Charlesion Area Medical Center. Ine.’s (hereinafter referred 10 as
“Plaintiff™) Complaini .5 follow s:

PARTIES
I Based upon in:: "mation and belief, Kngincering Fconomics admits that CAMC is.a Woest
Virginia Corporation v ith its primary place of business in Charleston, West Virginia, and that
CAMC operates healt: « are facilitics thal provide healtheare services in Kanawha County, West

Virginia. lowever, 1t ¢ admissions in no way imply any liability, wrongdoing, or fault on pan



of Engincering Econon ics. As (o any remaining allepations asserted within Paragraph 1 of the
Complaint, Engineerin; Economics denies the same and demands striet proof thereof.

2. The allegations comtained in Paragraph 2 of the Complaint relate (o a defendant other
than Engincering Feon mmics, and as such no response is necessary, Insofar as such allegations
relate in any way to En ineering Kconomics, it denics the same and demands strict proof thereof.

3. The allegation~ contained in Paragraph 3 of the Complaint relate (o & defendant other
than Enginccring Econ mics, and as such no respensc is necessary. Insofar as such allegations
relate in any way 1o In ineering Fconomics. it denies Lhe sdme and demands strict proof thereof,

4. The allegations contained in Paragraph 4 of the Complaint relate to a defendant other
than Engincering Ecor »mics, and as such no response is necessary. Insofar as such allcgations
relate inany way 1o In. ingering Liconomies. it denies the same and demands sirict proof thereof.

5. The allegations contain.d m Paragraph 5 of the Complaint relate to a defendant other
than Engincering Eco »mics, and as such no response is necessary, Insolar as such allegations
relate in any way (o Fu -ineering Economics, it denies the same and demands strict proof thereof.

6. The allegation: containsd in Paragraph & of the Complaint relaie 10 a defendant other
than Lngineering licor siics, nd as such no response is necessary. Insofar as such allegations
relate in any way to Fi ineerin. Eeonomics, it denies the same and demands strict proof thereol’

7. Engineering lic -nemics admits that it is a Colorado corporation with its primary place ol
business in Golden. ¢ »lorado and that it provides commission agent services 10 healthcaie
industry clients. Howe er, thes. admissions in no way imply any liability, wrongdoing, or fault
on part.of Enginceringy conomics. As lo any remaining allegalions assericd within Paragraph 7

of the Complaint, Enpi cering liconomics denics the same and demands strict proof thercof.
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26. The allegations contained in Paragraph 25 of the Complaint relaie to a defendant other
than Bngincering Bcou smics, and as such no response is necessary. Insotar as such allegations
relate in any way to [ ineering )iconomics, it denies the same and demands strict proof thercof.

27. Cngineering 1 momic: denics the allegations contained within Paragraph 26 of the
Complaint as they pe:ain to it and demands strict proof thercol, The remaining allegations
contained in Paragru) 1+ 26 o the Complaint relate to defendants other than Engineering
liconomics, and 4s suc + no tesponse is necessary. Insofar as such allegations relate in any way
to Engincering Econot ics, it denies the same and demands strict proof thereof,

28, lingineering | nomies denies the allegations contained within Paragraph 27 of the
Complaint as they po iain to it and demands $trict proof thereof The remaining allegations
conlained in Paragra: 7 27 o! the Complaint relate 1o defendants other than Engincering
Fconomics, and as su. 1 no response is necessary. Insofar as such allegations relate in ény way
to Engineering Econot ics, it denies the same and demands striet proof thereof.

29, The allegation containcd in Paragraph 28 of the Complaint rclate 1o a defendant other
than Engineering licor imics, «nd as such no response is necessary. Insofar as such allegations
relate in any way o I cineerin g Economics, it denies the samu and demands strict proof thereof.

30. Engincering | onomics denies the allegations contained within Paragraph 29 of the
Complaint as they p< 1ain to it and demands strict preof thereof The remaining allegations
contained in Paragra. h 29 of the Complaint relate to defendants other than Engineering
[iconomics, and as su. 1 no responsc is necessary. Insofar as such allepalions relate in any way
to Engineering Eeonoi.ics, it dendes the same and demands strict preol thercol.

31. Engincering | onomies denies the allegations contained within Paragraph 30 of the
Compiaint as they pc tain o it and demands strict prool thereof. The remaining allegations
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eontained in Paragraph 30 of the Complaint relate 1o defendants other than Engincering
Iiconomics, and as suc © no responsc is necessary. [nsofar as such allegations relate in any way
to Ingincering Lconor: 125, it denies the same and demands strict proof thereof.

32. Engineering i nomics denics the allegations contained within Paragraph 31 of the
Complaim as they peinin to it and demands strict proof ther¢of. The remaining allegations
contained in Paragra) 31 of the Complaint relaic 1o defendants other than lingineering
Economics, and as suc: no responsc is necesSary. Insofar as such allegations relate in any way
to Fngincering Econon <8, it denies the same and demands strict proof thereof.

33. Iingineering 1% 'nomics denies the alicgations contained within Paragraph 32 of the
Complaint as they pe: ain to ot and demands strict proof thereof. The remaining alicgations
contained in Paragra) 1 32 of the Complaint relalc to defendants other than Lngincering
Liconomiies, and as suc  no response is necessary.  Insofar as such allegations relate in any way
to Engineering Eeonon s, it dunies the same and demands strict proof thercof.

34. Engincering I« nomies denies the. allegations conlained within Paragraph 33 of the
Complaint and deman.!  strict proof thereof,

35. Engineering o nomies denies the allegations contained within Paragraph 34 af the
Complaint as they pui ain to it and demands strict prool thercof. ‘The remaining allegations
contained in Paragrar 1 34 ol the Complaint relate o defendams other than [ingineering
Economics, and as suc  no response is necessary. Insofar ay such allegations relate in any way
to Engincering Econon s, it denies the same and demands striy proof thereo!,

36. Lingineering 1 »nomics denics the allegations contained within Paragraph 35 of the
Complaint as they pe ain to it and demands strict proof thereof. The remaining allegations
contained in Paragra; 1 35 o! the Compiaint relate to defendants other than Engincering

7
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no response i necessary, Insofar as such allegations relate in any way

cs, it denies the same and demands strict proof thereof,

momics denies the allegations conlained within Paragraph 40 of the

strict proof thereof,

momics denies the allegations contained within Paragraph 41 of the

ain to it and demands strict prool thercof, The remaining allegations
» 41 ol the Complaint relate to defendants other than Finginecring
no response is necessary. Insofar as such allegations relate in any way
us, it denies the same and demands strict proof thereol,
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43. Engincering 1
Complaint as they pei
contained in Paragra;
Economics, and as suc

1o Engineering Econon

44, Lngincering s
Paragraphs.1 through
45, 'the allegations
than Engineering Leon
relate in any way to ln
46. The allegations
than Engineering Econ
relale in any way to
47. The allegation:
than Engincering licon
relate in any way (o En
48, The allegations
than Engineering Eeon

relate inany way 1o Lin

‘nomics denics the allegations contained within Paragraph 42 of the
Ain to it and demands strict prool thereof. The remaining allegations
. 42 of the Complaim relate 1o defendants other than Lingineering
no response is necessary. Insolar as such allegations rclate in any way
ts, it denies the same and demands strict proof thereof,
COUNT |
Breach of Contract
(Against BSA)

momics. incotporales by reference Lhe responses to the preceding
as if fully sct forth herein,

sontgincd in Paragraph 44 of the Compldint refate 10 a defendant other
‘mics, and a3 such no tesponse is necessary. Insofar as such allegations
‘neering Economics, it denics the same and demands strict proo! thereof.
:ontained in Paragraph 45 of the Complaint relate to a defendant ather
mics, and as such no responsc is necessary, Insofar as such allegations
ineering liconomies, il denies the same and demands strict prool thereof,
-ontained in Paragraph 46 of the Complaint relate to & defendant other
mics, and as such no responsc is necessary. Insofar as such allegations
ineering liconomics, it denies the same and demands strict prool thereof.
ontained in Paragraph 47 of the Complaint relate 1o a defendant other
mics, #nd 4s such no response is necessary. Insofar as such allegations

ineeriny iiconomics, it denies the same and demands strict proof thereof.



49. The ailegations .
than FEngineering Econ

relate in any way to lny

50. The allepations -

than Engincering Ecom
relate in any way lo Liny

51. The allegations
than Engineering Eeon

relate in any way to Eny

52. Engincering 1
Paragraphs 1 through §
53. The allcgations

than Fngincering Econ

rclate in any way to En .

54. The allegations

than Lngineering Fcor:

relate inany way to Fn

55. The allcgations .

than Engineering, Fcol

refate in any way to 1.

mtained in Paragraph 48 of the Complaint rclate to a defendant other

lics, and as such no response is necessary. Insofar as such allegations

ieering }iconomics, it denies the same and demands strict proof thereof.

mtained i Paragraph 49 of the Complaint relate (o a defendant other

aics, and as such no response is necessary. Insofar as such allegations

“eering Jiconomics, il denies the same and demands strict proof thereol.

mtained in Paragraph 50 of the Compléint rélate 1o a detendant other
nigs, and as such no response iy necessary: Insofar as such allegations
neering liconomics, it denies the same and demands strict proof thereol

_COUNT 18
Negligent Design and Administration
(Against BSA)

nomics incorperates by reference the responses 1o the preceding
as if fully set forh herein.

ontgined in Paragraph 52 of the Complaint relaie to a defendant other
mics, and as such no response is necessary. Insofar as such allegations
neering Fconomics, 1t denics the samc and demands strict prooef Lhercof,
ontained in Paragraph 53 of the Complaint relate 1o a defendant other
mics, and as such no response is necessary. Insofar as such allegations
:neering Economics, it denies the same and demands sirict proof thercof.

ontained in Paragraph 54 of the Complaint relate to a defendant other

mics, and as such no responsc is necessary. Insofar as such allegations

ineering liconomics, it denies the same and demands sirict proof{ thereof,
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56. The allegations

.ontained in Paragraph 55 of the Complaint relate to a defendant other

than Engincering Econ mics, and as such: no response is necessary. Insofar as such allegations

relate in any way to En

57. Engineering [

Paragraphs | through 3

58. The allegations

than Engineering Ecor

relatc in any way lo-kn
59. The allepations
than Enginecring Eeor
relate inany way 1o Eu
60. Lngincering. b
Complaint and demanc:
6!. The allegation:
than Engineering Eco
relate in any way to [ir
62. Engineering 1+
Complaint as they pe
contained in Paragra
Economics, and as su.

(o Fingincering Ficonom

tneering liconomics, it denies the same and demands strict prool thereol

COUNT 111

Breach of Contract
(MDC, Carrier, MAB, and EE])

anomics incorporates by reference the responses to the preceding
as if fully set forth herein,

wontainud in Paragraph 57 ol the Complaint relate 10 a defendant other
-mics, and as such no responsc i necessary, Insofar as such allegations
meeriny [iconomics; it dentes the same and demands strict prool thercof.
containud in Paragraph 58 of the Complaint relate to a defendant other
Amics, and as such no response is necessary. Insofar as such allegations
‘ineering: Economics, it denies the same and demands strict proof thercol!
momigs denies the allegations contained within Paragraph 59 of the
- strict proof thereaf,

containcd in Paragraph 60 of the Complaint relate to a defendant other
imics, and as such no response is necessary. Insofar as such allepations
ineerin:: liconomics, it denies the same and demands strict proof thereof.
momic. denies the allegations contained within Paragraph 61 of the
‘afn 10 1t and demands striet proof thereol. The remaining allcgations
1 61 o the Complaint relate to defendants other than Engineering
i ne-resnonse 1y neeessary. {nsofar as such allegations relate in any way
ics, if denics the same and demands strict proot thereof.

1



63. Engincering v .nomies denies the allegations contained within Paragraph 62 of the
Complaint as they pe ain 1o it and demands strict proof thereof. The remaining allegations.
conlained in Paragra) + 62 o! the Complaint relatc to defendants other than Enginecring
Econemics, and 4s sut . no response is niecessary, Insofar as such allegations relate in any way
to Iinginecring Econor «cs, it denies the same and demands strict proof thercof,

64. Enginecring I+ »nomics denies the allegations contained within Paragraph 63 of the
Complaint as they perain to :1 and demands strict proof thereol. The remaining allegations
contained in Paragra; + 63 ol the Complaint relate 10 defendants other than lngineering
[iconomics, and as suc  no response is necessary. Insofur as such allegations r¢late i any way
to Engineering Econor ics, it denices the same and demands strict proof thercof.

65. Engineering L ynomic: denies the allegations contained within Paragraph 64 of the
Complaint as they pu--ain to :1 and demands strict proof thereof. The remaining allegations
contained in Paragrs; 1 64 o the Complaint relate to defendants other than Enginéering
Economics, and as su.  no responsc is necessary. Insofar as such allcgations relate in any way
to Lngingering Econon ics, it denies the same and demands sirict prool thereol.

COUNT 1V
Negligence
Agains' MDC, Carrier, MAB, EEI, and ELCO)

06. Engincering | onomics incorporates by reference the responses to the preceding
Paragraphs | through ¢ ! as if fully set forth herein.

67. Engincering I onomics denies the allcgations contained within Paragraph 66 of the
Complaint as they pc :ain to it and demands strict proof thercof, The remaining allcgations

contained in Paragrsj 1 66 o the Complaint relate 10 defendants other than Engineering

12



liconomics, and as such no response is necessary. Insofar as such allegations relate in any way
to Enginecring Economi s, it denics the same and demands strict preof thereof.

68. Engineering Eco jomics denics the allegations contained within Paragraph 67 of the
Complaint as they pert in 1o it and demands strict proof thercof. The remaining allegations
¢ontained in Paragrapi 67 of the Complaint relate to defendanls other than Engineering
Econemics, and as sucl o response is necessary. Insofur as such allegations relate in any way
1o Engineering Liconony s, it denics the same and demands strict proof thereof,

69. Engincering liv- nomijey Jenies the allegations centained within Paragraph 68 of the
Complaint as they per.in to it and demands strict prool thereof The remaining allegations:
contained in Paragrap’ 68 of the Complaint relate w0 defendants other than Engineering
Liconomies, and as sucl. no response is necessary, Insofar as such allegations relatc 1n any way
1o FEngineering Econon: s, it denies the same and demands strict proof thercof.

COUNT Y
Breach of Warranty
{All Defendants)

70. Engineering L+ .nomics incorporales by reference the responses (o the preceding
Paragraphs 1 through 0> as if fully set forth herein,

71. Engineering I, nomics denies the allegations contained within Paragraph 70 of the
Complaint as they pc: in to it and demands strict proof thercof. The remaining allegations
contained in Paragrap 70 of the Complaint relate o defendants other than Engincering
liconomics, and as suc  no responsc is necessary. Insofar as such allegations relate in‘any way
to Enginecring Econon. s, it denies the same and demands strict prool thereof.

72. Engincering I+ -namies deniey the allegations contained within Paragraph 71 of the
Comptaint as they pe aim to i1 and demands strict proofl thereol. “The remaining allogations

13



contained in Paragrapl 71 of the Complaint relate to defendants other than Engincering
Economics, and as sucl, 1o respanse is nccessary. Insofar as such allegaions relate in any way
lo Engincering Econom-.s, it denics the same and demands strict proof thereof.

73. lngineering Ev nomics denies the allepations contained within Paragraph 72 of the
Complain as they per vin 1o it and demands strict prool thereof. The remaining allegations
containcd in Paragrapi 72 of the Complaint rclate 1o defendants other than Lingincering
Lconomics, and as suci no respanse is necessary. Insofar as such allcgations relate in any way
to Enginecring Econom s, it denies the same and demands strict proof thereof,

PRAYER FOR RELIEF

74. Enginecring Ec nomics denics the allegations in the “Wherefore” parggraph of the
Complaint including alt ubparts (a) through (d) and demands strict proof thereof.

75. Engincering Lic. yomics denies all allegations in the Complaint as they pertain to it not

specifically admiited he cin.
ENGINI ERING ECONOMICS DEMANDS A TRIAL BY JURY

FIRST AFFIRMATIVE DEFENSE

The Complaint ils to stite a claim upon which relief can be granted against Lnginecring
Economics.

SECOND AFFIRMATIVE. BFEENSE

Engineering Ec¢ nomics does hereby invoke any and all affirmative defenses applicable
in defense of the claim  isserted herein and against it by Plaintiff as.may be relevant or pertinent
and justified and estab.:shed by the facts and circumstances hereof. Such affirmative defenses
are as contempldted w1 l/or set forth in Rules 8 and 12 of the Wext Virginia Rules of Civil
Procedure und any w ¢ all other matters consulting an avoidance or affirmative defense as

14



contemplated by Rules 8 9, and 12 of the West Virginia Rules of Civil Procedure. Engineering
Economics. reserves unt. itself all other affirmative defenses, both legal and lactual, not listed

above, which may be apy licable herein.

THIRD AFFIRMATIVE, DEFENSE

Plaintiff may ha\ - failed (o join all necessary parties for a just adjudication of this matter.

FOL RTH AFFIRMATIVE DEFENSE
The damages w ich Plaintiff complains, if any, were not caused in any way by the
conduct or any other av of Engineering liconomics: rather: they were caused. if a1 all, by the
conduct of the Plainii . or other persons, firms, or corporations other than Enginecring
Iiconomics. Additional -, Plaintiff may have committed acts or omissions that would constitulc
comparative fault, conti butory negligence, assumption of the risk, breach of contract, breach of
warranty, and other sim ar doctrines.

FII'TH AFFIRMATIVE DEFENSE

Engineering Ko womics alfirmatively asserts that the defenses of Act of God, natural
causes, pre-existing co Jitions, superseding intervening causes, assumption of the risk, accord
and satisfaction, the aj- licable statule of repose, estoppel, release, waiver, failure to miligale,
fraud, unjust enrichme: *. avoidable conscquences, laches, and any other matter constituting an
affirmative defense wh . h may be upplicable afier discovery is completed.

SIXTH AFFIRMATIVE DEFENSE

Engineering T'c. wemics asserts that its actions were nol a luclor in causing the alleped

damages for which Pluintiff seeks recovery.
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Engineering Lc.

give rise to a claim for ;

Engincering b
give rise o fee shiftin

must be dismissed as o

Engineering b
damages. Or, in the al
should be entitled 1o h

owed by Engincering |

Plaintiff is or

which proximately cau-

Engincering i}
additional affirmative

discovery.

Based upon the
should not be liable 11

notl himited to, loss ol

SEVENTI AFFIRMATIVE DEFENSE

-homics asserts that the allegations contained in the Complaint do not

anttive Jdamages,

EIGHTH AFFIRMATIVE DEFENSE

nomics asserts that the allegations conlained in the Complaint do not
nor arc attorney fees able to be awarded and, accordingly, such claim

atter of law,

NINTH AFFIRMATIVE DEFENSE

nomics asserts thal Plaintifl may have failed 1o mitigate Plainliff's
rative. if Plaintiff did mitigate damages, then Engineering Economics
-¢ thost mitigated damages credited 1o those amounts, if ‘any, allepedly
onomic s 10 Plaintiff.

TENTH AFFIRMATIVE DEFENSE

aybe guiily ol acts of negligence, taul, carclessness, or recklessness

d or cantributed 10 the damages. iF any, of which Plaintiff complains,

ELEVENTH AFFIRMATIVE DEFENSE
nomics reserves the right to amend its answer 1o include such other

2fenses that might be deemed applicable under [urther investigation or

TWELFTH AFFIRMATIVE DEFENSE
<rms and conditions of the contract or contracts., Engincering Economics

special. incidental, exemplary or consequential damages including. but

rofits or revenue, loss of use of any cquipment, cost of capital. cost ol
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purchased power, cost © substitute equipment, facilities or services, downtime costs, or claims
of customers of Plaintil! :or sucl damages. Furthermore, Engineering liconomics should not be
Jinble for uny loss or da: .age arising from any alleged failure to discover or repair latent defects,
or alleped defeets inhere Uin the design,

[HIRTEENTI AFFIRMATIVE DEFENSE

Engineering Ecu -omiges assents that the incidents and damages st forth in the Complaint
may have been caused «+ made worse by intervening or superseding events, causes, OCCUITCREES
and/or conditions whitl were in no way caused by Enginecring Economics and for which

Lingineering LEconomics  annot he held liable,

I{OURTEENTH AFFIRMATIVE DEFENSE
ingineering Ko omics preserves ils defenses under Rule 12 (b)(6) of the Wesr Virginiu
Rules of Civil Procc ure, more parficularly the defenses of insufficiency of process,
insufficiency of servic. of procuss, fajlure 1o state @ claim upon which relicf can be granied,
improper venue, lack o urisdiction over the person, lack of jurisdiciion over the subject matier,
and failure to join ind .pensable parties under Rule 19 of the West Virginia Rules of Civil
Procedure.

FIFTEENTH AFFIRMATIVE BEFENSE

Enginecring Iie homics denies thal PlaintifTis entitled to recover any amount whatsoever
against i(, or any reliel i aintiff seeks.

SIXTEENTH AFFIRMATIVE DEFENSE

Iingineering I -pomics specifically asserts the defensc of the applicable statute of

limitations,
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SEVENTEENTH AFFIRMATIVE DEFENSE

The damages o vhich Piaintiff complains were not the proximate result of any act of
omission or commissic. andfer breach of contricl or warranly on the pan of Engincering
Lconomics.

EIGHTEENTH AFFIRMATIVE DFEENSE

Plaintiff*s claim and damages may be barred by the doctrine of "unclean hands.”

NINETEENTH AFFIRMATIVE DEFENSE
Engincering. e jomies complicd with or exceeded the requirements of the terms of the
contract or contracts at - sue wilh Plaintifl’ and completed all of its obligations in a workmanlike
manner and within inc astry standards in aecordance with the standard of care. skill, and
diligence normally pro ided by a professional consulting engineer in the performance of the
same or similar serviees

TWENTIETH AFFIRMATIVE DEFENSF,

Any punilive d. nages sough( in the Complaint would vielate Engineering liconomics®
rights under the United States ind West Virginia Constitutions, as morc particularly explained
hereafier;

A. An awwn | of puiitive damages would violate Iinginecring Economics™ rights o
due process and equul | vlection as guarantced by the 5™, 8" and 14" Amendments 1o the United
States Constilution and Aricle 5. Sections 5 and 10 of the West Virginia Constitution, in that: (i)
West Virginia law prov des no adequate or meaningful standard or guide for tixing, determining
or reviewing the amou | of & punitive damage award. Enginecring Economics had no advance
notice of or means ol . certaining the amoum of the penalty it would or might be subject 1o for
the conduct upon whiv . the aw ard ostensibly is 10 be based. (i1) Under West Virginia law, the

18



determination whether «« award punitive damages is left 1o the arbitrary discretion of the trier of
fact; there is no adequat. or meaningful standard or guide for excreising said diseretion. (iii) No
provision of West Viry nia law provides any adequalc or meaningful standard or puide for
determining the nature ¢ the eonduct upon which an award of punitive damages may be based.
Additionally, Engincerii » Ec¢onomics had no nolice or means of ascertaining the nature ol the
conduct for which it m. ht be held subject to a punitive damage award. (iv) No provision of

West Virginia law pro ides adcquale procedural safeguards, consistent with the criteria of

Pacific Mutual Life Inx Co. v, laslip, et al.. (U.S.), 111 8. €Cc 1032 (1991); Fleming Landfill,

Inc., and John T. Flem g v Julian Ganies and Sharon Gams, 413 S, L.2d 897 (1991). TXO

Production v. Alliance I :sourees. 419 S.15.2d 870 (W.Va: 1992), for the imposition of a punitive

damage award. (v) 1T very voncept of punitive damages, whereby an award is made to a
private plaintiff not by .ay of compensation, but by way of a windfall, incident 1o punishing a
defendant, represents 1. taking of propefty withowt due process of law,

B. A punili ¢ damage award, if any, would deprive Engincering Economics of its
property without due ¥ eess of law in violation ol the Fifth Amendment to the United States
Constitution and Articl 3, Sectiun 5 of the Constitution of the State of Wesl Virginia. Further,
sich an award would islate the prohibition against excessive fines contained in the [ighth
Amendment to the Uni +d States Constitution, as embodied in the due process clause of the 14™
Amendment to the Ur od States Constilution, and i Article 3, Section 5 and 10 of the West
Virginia Constitution.

C. Enginceriny Economics asseris that West Virginia Code § 55-7-29, which wenl. into
effect on Junc 8, 201 - and Engineering Beonomics denies that it acted in a willful, wanton,
reckicss dnd/or any o her manner which would entitle PlaintifT 10 recover punitive damages
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against it, However, o 10 ¢x1em punitive damages have been sought and are permitied against
Lingincering ficonomics. 1 any, Al punitive damages are Jegally and/or statutorily capped.

I WENTY-FIRST AFFIRMATIVE DEFENSE

All actions, if an' taken by Enpincering Economics were undertaken in pood faith and in
an objectively reasonal ¢ manner and were not malicious or did not violale any clearly
articulated duly, standars s, laws, regulations or rules, Engineering Economics further denies that
it conspired with and/or cled deliberately in order 1o pursuc 4 common plan or design 1o commil
a tortious act or omissic with any other individuals and/or entities. To the extent that Plaintiff’

has asserted the same, I :intifl bears the burden of proof as to this assertion.

TWENTY-SECOND AFFIRMATIVE DEFENSE

If Engineering | wnomics is liable for any breach of duty, breach of contract. breach of
warranty, violation. nv ligenée. or wrongdoing, which are expressly denied, such. breach,
violation, negligence, a: lor wrongdoing. i any, was not the proximate or contributing cause of
the damages alleged by Plaintiff However, 1o the exient that Engineering Economics is found
liable, which is express' denied, to Plaintiff, inginecring Fconomics is not jointly and severally
tiable with any ether . lcndam. entity or individual since its fault, if any, is and/or would be
found less than 25% ol he tolal fault antributable 10 4l) partics or poiential partics. Morcover,
Enginecring Economic: should be entitled 1o an offset of all damages caused by Plaintiff and/or
other entities or individ s,

P WENTY-THIRD AFFIRMATIVE DEFENSFE

Ungineering - :omics reserves the right Lo file counter-¢laims. cross-¢laims, third-pany

claims and/or any other :leading deemed necessary.
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T\ ENTY-FOURTH AFFIRMATIVE DEFENSE

Engincering IZcor »mics ruises so as not to waive the defenses of any and all immunitics,
limitations, protections. .nd delcnses provided to it by the United States Constitution, the
Constitution of the Stae Hf West Virginia, Federal law and/or applicable State law, and any and
all applicable legal andi  statutory darmages eaps and defenses.

1 WENTY-FIFTH AFFIRMATIVE DEFENSE

Ingincenmg Eco .omics asserts ils [egal rights of indemnification (express and implied),
10 be held harmless, and contribution against Plaintift, all other panties, unnamed defendants, or

unnamed entities or ind1 iduals.

| WENTY-SIXTH AFFIRMATIVE DEFENSE
Plaintiff’s clain) and damages, if any, asscricd against Enginecring Fconomics may be
barred or limited 10 the cxtent that ary potentially relevant evidence was spoliated before an
opportunity 1o examine © fully was offered.

TWENTY-SEVENTH AFFIRMATIVE DEFENSE

Enginccring Eci :omics denies that Plaintiff is entitled to recover any amount whatsoever
against it, as Plaintifl"s ..ileged injuries and damuges are speculative in nature, and Plaintiff is not
entitled to the recovery 1 any dumages, which includes future damages.

J\WENTY-EIGHTH AFFIRMATIVE DEFENSE

Engineering Ec.-nomics met all of its required standards of care and/or applicable duties
and responsibilitics, |-:.uineering Economics did not violale any contract, warranly., duly, or

applicable state or fedu: .0 laws. rules, regulations, or statutes.
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TWENTY -NINTH AFFIRMATIVE DEFENSE

Engincering Lcor ymics alfirmatively asserts all protections provided 1o it by the contract

or contracts with Plaintit

THIRTHTH AFFIRMATIVE DEFENSE

Based upon the :rms and conditions of the contract or contracts between Engineering
Economics and Plaintif! Iinginecring Economics® potential liability to Plaintiff is limited 10 the
total fce paid to Engine. ring Economics for the services if rendered pursuant to the contract or
contracts between Enpi cering J-conomics and Plaintiff. Engineering Economies® liability, if
any, on properly damag. claims of any kind, whether based on contraci, warranly, tort, including
negligenee or otherwise lor any loss or damage arising out of, connected with, or resulting from
its actions or services sl 11 not exceed the cost of re-performing its services 10 the same extent as
its original services, or s compensation paid for the services rendered, and shall terminate one

year afler completion ¢ he services rendered.

I‘H—!Rf]' Y-FIRST AFFIRMATIVE DEFENSE
To the extent 1) 1t various other partics. named or unnamced as Defendants her¢in, have
concluded or may con. lude senlement with Plaintiff, Engincering Economics is enfitled to a
setof! for any amount | .1d or 1o be paid.

| HIRTY-SECOND AFFIRMATIVE DEFENSE

Engincering E¢ nomics denies that this Civil Action is one in which prejudgment interest
can be properly aware. | and, therefore. affirmatively moves that the portion ol the Complaint

demanding prejudgmer - interest be dismissed.

22



1 RTY - THIRD AFFIRMATIVE DEFENSE

Plaintiff's own p licies, institutional control, and/or its own negligence contributed to or
cdused any damages whr it Plaimi[l may have sustained.

THIRTY-FOURTH AFFIRMATIVE DEFENSE

Engincering Euo jomics at no time offered any warranties, implied or express, 10
Plaintiff.

FHIRTY-FIETH AFFIRMATIVE DEFENSE

Fngincering b nomics adopts and incorporates by reference all other applicable
affirmative defenses sti ed by any and all other Defendants, but not specifically enumerated
herein.

WHEREFOR} having Iully answered Plaintiff's Complaint to the exient necesgary and
denying any and all lial lity, Delcndant Engincering Economics moves this Honorable Court for
entry of an Order dismi sing Pluinti{i’s Complaint, with prejudice; {inding that Plaintiff recovers
nothing from this Dei. ndant; and granting this Defendant any and all other reliel that this
Honorable Court deenr .ust and proper

Engincering Economics, Inc.,
By Counsel,

B Buite7 (W Bar #0202)
Daniel T. LeMasters (\VV Bar #12021)
BAILEY & WYANT, PLI ©C

500 Virginia Street, I .15t, Suite 600
Post Office Box 3710

Charleston, West Vircinia 25337-3710
T2 (304) 345-4222

F: (304) 343-3133
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IN THE CIRCL T COU RT OF KANAWHA COUNTY, WEST VlR(i’Lﬂl@-. l',J

2
CHARLESTON ARE \ MEDICAL A FE, -3 p
CENTER, INC., A g M 3 34
Plaintiff OF %}
[ . COU f]
Ve Civil Action No. 19-C-1259

Honorable Louis H, Bloom
BSA LIFE STRUCT! RES, INC., MI-DE-
CON, INC., EL.CO M1.CHANICAL
CONTRACTORS, L.I C, CARRIER
CORPORATION, M +SON & BARRY,
INC., and ENGINEERING ECONOMICS,
INC,,

Defendants,

CERTIFICATE OF SERVICE

| HEREBY CERTIIY that a truc and corcel copy of forcgoing "DEFE
ENGINEERING ECO YOMICS, INC.S ANSWER AND AF‘F!RMA F'IVE DEFENSES TQ
PLAINTIFE'S COMCLAINT" was served upon the follc;wm;, partics by 11.8. Mail on this
day, Monday, FFebruary , 2020

Bryan (. Scott, lsq.
Spilman Thomas & Batile, PLLC
110 Dakwood Drive, Suite- 500
Winston-Salem, NC 27103
Email Address; bscoti@spilmanlaw.com
Attopney For: Charleston Area Medical Cenler

Gerald M. Titus, 111, I’sq.
$pilman, Thomas & Battle, PLLC
Spilman Center
300 Kanawha Boulevard. East (25301)
Post Office Box 273
Charleston, WV 25321-0273
Em ail Addrcss gmus@spx]manlaw;um

QMJQZ_IB}__

l)anlel T. LeMasters ( Bur #12021)



BAILEY & WYANT, PLLC

500 Virginia Street, East, Suite 600
Post Office Box 3710

Charleston, West Virginia 25337-3710
T: (304) 345-4222

F: (304) 343-3133



EXHIBIT D



TRy
CIVIL CASE INFORMATION STATEMENT ‘W‘

CIVIL. CASES

(Other than Domestic Relations) 020 FE wﬁ I 1o
___INTHE CIRCUIT COURT OF KANAWHA COUNTY, W_EST__YM_&« PR
PLAINTIFF: CHARLESTON AREA MEDICAL CENTER CASE NUWIBER: 18:C-1259 W1 Luunl

DEFENDANTS: BSA LIFE STRUCTURES, INC., MI-DE-CON, INC.; ELGO
MECHANICAL CONTRACTORES, LLC; CARRIER CORPORATION; MASON &
| BARRY, INC., and ENGINEERING ECONOMIGS, INC.

I TYPE OF CASE
General Civil m] Adoption
(] Mass Litigation a Administrative Agency Appeal
{As defined in T.C.R. Rule XIX (c)
a Civil Appeal from Magistrate Court
a Asbestos
0 Carpal Tunnel Syndrome o Miscellaneous Civil Petition
a Diet Drugs »
(] Environmental 5] Mental Hygiene
i Industrial Hearing Loss
o Silicone Implants (] Guardianship
a Other: ___
O Medical Malpractice

1. JURY DEMAND: X Yes O Na

CASE WILL BE READY FOR TRIAL BY (Month / Year): February 2021

Iv. DO YOU OR ANY OF YOUR CLIENTS OR WITNESSES IN THIS CASE REQUIRE SPECIAL
ACCOMMODATIONS DUE TO A DISABILITY? oYes [ No

IF YES, PLEASE SPECIFY:

| Wheslchaii accessible hearing room and other faclities

|w] interpreter or other awdiiary aid for the hearing impaited

] Reader of rdhar auxliary aid for the visually impaired

O Spokespe: son or other auxifiary aid 1or the speach impaired

(] Other — Unknown at this time
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

o _ LAFEB-5 P12
CHARLESTON AREA MEDICAL RS (O
CENTER, lNﬁu ?‘:,’x;'fl.li,g' .,\,l.“;,y i;;}“,;mj:"guum

Plaintiff,
V. GIVIL ACTION NO.: 19-C-1259

Honorable Louis H. Bloom

BSA LIFESTRUCTURES,INC.,
MI-DE-CON, INC.,ELCO MECHANICAL
CONTRACTORS, LLC, CARRIER
CORPORATION, MASON & BARRY,
INC., and ENGINEERING ECONOMICS,
INC.,

Defendants.

DEFENDANT’S, MASON & BARRY, INC., ANSWER TO PLAINTIFF'S COMPLAINT

NOW COMES the Defendant, Mason & Barry, Inc., by counsel, Wendy E. Greve,
W. Austin Smith, and the law firm of Pullin, Fowler, Flanagan, Brown & Poe, PLLC, without
waiving any defenses, and hereby answers the Complaint filed by the Plaintiff herein.

GENERAL RESPONSE AND PREAMBLE

This responsive pleading has been prepared, served, and filed by counsel for this
Defendant under the West Virginia Rules of Civil Procedure. As permitted by Rule 8(e)
(2), defenses to the claims made in the Complaint are being asserted alterniatively and,
in some cases, hypothetically. Defenses are being asserted regardiess of apparent
consistency and are based both on legal and equitable grounds,

As the facts of this civil action are fully developed through the discovery process,
certain defenses may be abandoned, modified, or amended as permitted by and

consistent with the West Virginia Rules of Civil Procedure. No discovery has been

()



conducted to date in the above-captioned civil action. In order to preserve important legal
rights and protection, this Defendant sets forth below certain affirmative defenses which,
based upon the information set forth in the Complaint, it believes do or may apply to some
or all of the claims raised therein. This Defendant reserve the right to withdraw, modify
or amend some or all of the affirmative defenses set forth below, in whole or in part,
depending on the outcome of discovery in this civil action.

PARTIES AND JURISDICTION

1. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 1 of Plaintiffs Compiaint. However, to the extent Paragraph 1 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof.

2. This Defendant is without sufficient information or knowiedge to either admit
or deny Paragraph 2 of Plaintiffs Complaint. However, fo the extent Paragraph 2 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

3. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 3 of Plaintiffs Complaint. However, to the extent Paragraph 3 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands sstrict proof thereof

4. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 4 of Plaintiffs Complaint. However, to the extent Paragraph 4 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and

demands strict proof thereof



5. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 5 of Plaintiffs Complaint. However, to the extent Paragraph 5 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

6. This Defendant admits the allegations contained in Paragraph 8 of Plaintiff's
Complaint.

7. This Detendant is without sufficient information or knowledge to either admit
or deny Paragraph 7 of Plaintiffs Complaint. However, to the extent Paragraph 7 of
Piaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

8. This Defendant denies Paragraph 8 of Plaintiffs Complaint.

GENERAL ALLEGATIONS

9, This Detendant is without sufficient information or knowledge to either admit
or deny Paragraph 9 of Plaintiffs Complaint. However, to the extent Paragraph 9 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

10.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 10 of Plaintiff's Complaint. However, to the extent Paragraph 10 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

1. This Defendant is without sufficient information or knowledge to either
admit or deny Paragraph 11 of Plaintiffs Complaint. However, to the extent Paragraph
11 of Plaintiffs Complaint is construed against this Defendant, Defendant denies the
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same and demands strict proof thereof

12.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 12 of Plaintiffs Complaint. However, to the extent Paragraph 12 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

13.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 13 of Plaintiffs Complaint. However, to the extent Paragraph 13 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

14.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 14 of Plaintiffs Complaint. However, to the extent Paragraph 14 -of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof.

16.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 15 of Plaintiffs Complaint. However, to the extent Paragraph 15 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

16.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 16 of Plaintiffs Complaint. However, to the extent Paragraph 16 of
PlaintifPs Complaint is construed against this Defendant, Defendant denies the same and
demands sfrict proof thereof.

17.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 17 of Plaintiffs Complaint. However, to the extent Paragraph 17 of

4



Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

18.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 18 of Plaintiffs Complaint. However, to the extent Paragraph 18 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

18.  This Defendant denies Paragraph 19 of Plaintiff's Complaint.

20. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 20 of Plaintiffs Complaint. However, to the extent Paragraph 20 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the: same and
demands strict proof thereof

21.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 21 of Plaintiffs Complaint. However, to the extent Paragraph 21 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof.

22.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 22 of Plaintiff's Complaint. However, to the extent Paragraph 22 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof.

23. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 23 of Plaintiffs Complaint. However, to the extent Paragraph 23 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and

demands strict proof thereof



24.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 24 of Plaintiff's Complaint. However, to the exient Paragraph 24 of
Plaintiff's Complaint is construed against this Defendant, Deferidant deniés the same and
demands strict proof thereof.

25.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 25 of Plaintiffs Complaint. However, to the extent Paragraph 25 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof.

26.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 26 of Plaintiffs Complaint. However, to the extent Paragraph 26 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof.

27.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 27 of Plaintiffs Complaint. However, to the extent Paragraph 27 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof.

28. This Defendant denies Paragraph 28 of Plaintiff's Complaint.

29.  This Defendant denies Paragraph 29 of Plaintiff's Complaint.

30. This Defendant denies Paragraph 30 of Plaintiffs Complaint.

31.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 31 of Plaintiffs Complaint. However, to the extent Paragraph 31 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and

demands strict proof thereof.



32. This Defendant denies Paragraph 32 of Plaintiffs Complaint.

33.  This Defendant denies Paragraph 33 of Plaintiffs Complaint.

34.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 34 of Plaintiff's Complaint. However, to the extent Paragraph 34 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof.

35.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 35 of Plaintiff's Complaint. However, to the extent Paragraph 35 of
Plaintiff's Complaint is construed against this Defendant; Defendant denies the same and
demands strict proof thereof.

36. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 36 of Plaintiff's Complaint. However, to the extent Paragraph 36 of
Plaintif’s Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof.

37. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 37 of Plaintiffs Complaint. However, to the extent Paragraph 37 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

38. This Defendant denies Paragraph 38 of Plaintiffs Complaint.

39. This Defendant denies Paragraph 39 of Plaintiffs Complaint

40. This Defendant denies Paragraph 40 of Plaintiffs Complaint

41. This Defendant denies Paragraph 41 of Plaintiff's Complaint

42. This Defendant is without sufficient information or knowledge to either admit
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or deny Paragraph 42 of Plaintiff's Complaint. However, to the extent Paragraph 42 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof.
COUNT |
Breach of Contract
(Against BSA)

43. This Defendant restates its responses to Paragraphs 1 through 42 and
incorporates them herein in response to Paragraph 43 of Piaintiff's Complaint:

44.  This Defendant is without sufficient information or knowledge to either
admit or deny Paragraph 44 of Plaintiffs Complaint. However, ta the extent Paragraph
44 of Plaintiffs Complaint is construed against this Defendant; Defendant denies the
same and demands strict proof thereof

45.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 45 of Plaintiffs Complaint. However, to the extent Paragraph 45 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

46. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 46 of Plaintiffs Complaint. However, to the extent Paragraph 46 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

47.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 47 of Plaintiffs Complaint. However, to the extent Paragraph 47 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and

demands strict proof thereof



48.  This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 48 of Plaintiff's Complaint. However, to the extent Paragraph 48 of
Plaintiffs Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

49, This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 49 of Plaintiffs Complaint. However, to the extent Paragraph 49 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

50. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 50 of Plaintiff's Complaint. However, to the extent Paragraph 50 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

o COUNT Il
Negligent Design and Administration
(Against BSA)

51.  This Defendant restates its responses to Paragraphs 1 through 50 and
incorporates them herein in response to Paragraph 51 of Plaintiffs Complaint.

52. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 52 of Plaintiff's Complaint. However, to the extent Paragraph 52 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
demands strict proof thereof

53. This Defendant is without sufficient information or knowledge to either admit
or deny Paragraph 53 of Piaintiffs Complaint. However, to the extent Paragraph 53 of
Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and
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demands strict proof thereof.

54,
or deny Paragraph 54 of Plaintiffs Complaint. However, to the extent Paragraph 54 of

Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and

This Defendant is without sufficient information or knowledge to either admit

demands strict proof thereof

55.
or deny Paragraph 55 of Plaintiffs Complaint. However, to the extent Paragraph 55 of

Plaintiff's Complaint is construed against this Defendant, Defendant denies the same and

This Defendant is without sufficient information or knowledge to either admit

demands strict proof thereof,

56.
incorporates them herein in response to Paragraph 58 of Plaintiff's Complaint.
57.
58.
59.
80.
1.
62.
63.

64,

COUNT I
Breach of Contract
(MDC, Carrier, MAB, and EEI)

This Defendant restates its responses to Paragraphs 1 through 55 and

This Défendant denies Paragraph 57 of Plaintiff's Complaint
This Defendant denies Paragraph 58 of Plaintiff's Complaint
This. Defendant denies Paragraph 59 of Plaintiff's Complaint
This Defendant denies Paragraph 60 of Plaintiff's Complaint
This Defendant denies Paragraph 61 of Plaintiff's Complaint
This Defendant denies Paragraph 62 of Plaintiffs Complaint
This Defendant denies Paragraph 63 of Plaintiffs Complaint

This Defendant denies Paragraph 64 of Plaintiffs Complaint

10



COUNT IV
Negligence
{Againgt MDC, Carrier, MAB, EEI, and ELCO)
65. This Defendant restates its responses to Paragraphs 1 through 64 and
incorporates thern herein in response to Paragraph 65 of Plaintiffs Complaint.
66. This Defendant denies Paragraph 66 of Plaintiffs Complaint
67. This Defendant denies Paragraph 67 of Plaintiff's Complaint
8. This Defendant denies Paragraph 68 of Plaintiffs Complaint
~ COUNTYV
Breach of Warranty
{All Defendants)
69. This Defendant restates its responses to Paragraphs 1 through 68 and
incorporates them herein in response to Paragraph 69 of Plaintiff's Complaint.
70. This Defendant denies Paragraph 70 of Plaintiff's Complaint
71.  This Defendant denies Paragraph 71 of Plaintiff's Compiaint
72.  This Defendant denies Paragraph 72 of Pjaintiff's Complaint

FIRST DEFENSE

Plaintiffs Complaint fails to state a claim against this Defendant upon which relief

can be granted and should, therefore, be dismissed.

SECOND DEFENSE

Defendant denies that it is liable to the Plaintiff in any amount, or that Plaintiff is

otherwise entitled to the recovery and/or the relief sought from this Defendant in Plaintiff's

Complaint,

THIRD DEFENSE

Defendant asserts the affirmative defenses of waiver, estoppel, comparative

11
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negligence, contributory negligence, assumption of the risk, faiiure to mitigate damages,
laches, release, res judicata, collateral estoppel, expiration of the statute of limitation, lack
of personal jurisdiction, superseding intervening cause, act of God, and hereby preserves
each and every defense set forth in Rules 8, 9 and 12 of the West Virginia Rules of Civil
Procedure and further reserves the right to raise such additional defenses as may appear
appropriate following further discovery and factual development in this case.

FOURTH DEFENSE

That any claims by Plaintiff against this Defendant are barred by the intervening
andior superseding activity of other entities and/or individuals over which this Defendant
had no control.

FIFTH DEFENSE

The injuries, if any, of which the Plaintiff complains was caused by the misconduct
of the Plaintiff or acts of others over which this Defendant had no control.

SIXTH DEFENSE

This Defendant owed no duty to the Plaintiff as it had ne control over the manner
in which the Plaintiff and other Defendants were to perform their work.

SEVENTH DEFENSE

This Defendant states that any revocation of acceptance did not occur within a
reasonable time pursuant to W.Va. Code §46-2-608.
EIGHTH DEFENSE
This Defendant complied with any and all contracts for goods and/or services.

NINTH DEFENSE

This Defendant asserts that it is indemnified in whole or in part against claims

12



asserted by Plaintiff.
TENTH DEFENSE
This Defendant states any goods or services furnished by this defendant complied
with specifications of Plaintiff and/or its agents and affiliates, sophisticated purchasers or
learned intermediaries, who knew or should have known of the alleged defect or non-
conforming nature of such goods or services, and who was as knowledgeable as this
defendant concerning any possible problems with said goods or services.

ELEVENTH DEFENSE

This Defendant states insofar as Plaintiffs Complaint attempts to state a cause of
action for fraud or deceit, the Complaint fails to aver with particularity the circumstances
constituting fraud or deceit.

TWELFTH DEFENSE

This Defendant states no agreement or contract was ever intended by this
Defendant, or consummated by Plaintiff and Defendant, therefore this Defendant is not
liable in any way to Plaintiff.

THIRTEENTH DEFENSE

Defendant reserves the right to file additional affirmative defenses, counterclaims,
cross-claims, motions to dismiss and/or third party claims if a sufficient factual basis
therefore is developed through continuing investigation and discovery.

JURY DEMAND

This Defendant, Mason & Barry, Inc., respectfully requests a trial by jury on all

issues so triable.
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WHEREFORE, having fully answered Plaintiffs Complaint, this Defendant prays

that Plaintiffs Complaint be dismissed and held for naught; that the Plaintiff recover

nothing of this Defendant; that this Defendant recovers its costs, expenses of suitand a

reasonable attorney’s fee made necessary in defending this Complaint; and for such other

and further relief, whether legal or equitable in nature, as to which this Defendant may

appear to be entitled.

MASON & BARRY, INC.,

By Counsel, /
gy
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“Wendy E. & State Bar No. 6599
W Austin Smith, WV State Bar No. 13145

PULLIN, FOWLER, FLANAGAN, BROWN & POE, PLLC

JamesMark Building

901 Quarrier Street
Charleston, WV 25301
Telephone: (304) 344-0100
Facsimile:  {304) 342-1545
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CHARLESTON AREA MEDICAL fWAFEB -5 PM |: 55

| CATHY S, 350, CL o
CENTER, INC., KAMAWHA GG TY Z:'x'i%&{}f r“g‘au:x |

Plaintiff,

V. CIVIL ACTION NO.; 19-C-1259
Honorable Louis H. Bloem

BSA LIFESTRUCTURES,INC,,
MI-DE-CON, INC.,ELCO MIECHANICAL
CONTRACTORS, LLC, CARRIER
CORPORATION, MASON & BARRY,
INC., and ENGINEERING ECONOMICS,
INC.,

Defendants.

CERTIFICATE OF SERVICE

The undersigned, counsel of record for Defendant, Mason & Barry, Inc., does hereby
certify on this 3rd day of February, 2020, that a true copy of the foregoing "Defendant’s,
Mason & Barry, Inc., Answer to Plaintiff's Complaint " was served upon opposing
counsel by depositing same to them in the U.S. Mail, postage prepaid, sealed in an

envelope, and addressed as follows:

Bryan G. Scott
Alexander L. Turner
SPILMAN, THOMAS & BATTLE, PLLC
110 Oakwood Drive, Suite 500
Winston-Salem, NC. 27103
Counsel for Plaintiff

Gerald M. Titus, 1l
SPILMAN, THOMAS & BATTLE, PLLC
300 Kanawha Bivd., East
Charleston, WV 25301
Counsel for Plaintiff
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“Wendy E. Greve WV Siate Bar ar No~ 65 99
W. Austin Smith, WV State Bar ar No. 13145

PULLIN, FOWLER, FLANAGAN, BROWN & POE, PLLC
JamesMark Building

901 Quarrier Street

Charleston, WV 25301

Telephone: (304) 344-0100

Facsimile:  (304) 342-1545
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Legal Counsel.

DINSMORE & SHOHL e
707 Virginia Street East a Suite 1300 ~ Charleston, WV 25301
www.dinsmore.com

Kevin A, Nelson
(304) 357-3995 (dircet) ~ (304) 357-09 19 (fax)
kevin.netson@dinsmore,com

February 28, 2020

Cathy S. Gatson, Clerk

Kanawha County Judicial Building
P.O. Box 2351

111 Court Street

Charleston, WV 25301

Re:  Charleston Area Medical Center v. BSA Lifestructures, Inc., et al.
Civil Action No. 19-C-1259 __
Circuit Court of Kanawha County, West Virginia

Dear Clerk Gatson:

Enclosed for filing please find Defendant BSA Lifestructures, Inc.’s Answer, and
Affirmative Defenses Filed in Response to Plaintiff’s Complaint in the dbove-referenced
matter. Please mark this document “filed” and place it in the appropriate court file.

Thank you for your assistance in this matter. If you have any questions, please feel free

to contact me.
Vety R’uly y //

Ke¥ mA Nulson

Enclosures

ccl Alexander L. Turner, Esq.
Gerald M. Titus, 111, Esq.
Matther Breneman, Esq.
Charles Bailey, Esq.
Wendy E. Greve, Esq.

16093901 .1



IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CHARLESTON AREA MEDICAL
CENTER, INC.,

Plaintiff,

v. Civil Action No.: 19-C-1259
Honorable Judge Bloom

BSA LIFESTRUCTURES, INC,,

MI-DE-CON, INC.

ELCO MECHANICAL CONTRACTORS, LLC,

CARRIER CORPORATION,

MASON & BERRY, INC., and

ENGINEERING ECONOMICS, INC.,

Defendants.

DEFENDANT BSA LIFESTRUCTURES, INC.’S ANSWER, AND AFFIRMATIVE
DEFENSES FILED IN RESPONSE TO PLAINTIFE’S COMPLAINT

Defendant BSA LifeStructures, Inc, (“BSA™), by counsel, in response to Plaintiff

Charleston Area Medical Center, Inc.’s (“Plaintiff®s™) Complaint states the following Answer

and Affirmative Defenses:

INTRODUCTION

BSA denies any and all allegations contained in the introductory paragraph of Plaintiff’s
Complaint and denies that it violated any state or federal law, rule, statute, or regulation
identified in or alluded to in the introductory paragtaph of Plaintiff’s Complaint.

ANSWER
In response to the allegations contained in the Complaint, BSA answers as follows:
L. Upon information and belief, BSA admits that allegations contained in Paragraph

1 of the Complaint.

2. BSA admits the allegations contained in Paragraph 2 of the Complaint.



3. In response to the allegations contained in Paragraph 3 of the Complaint, BSA is
without sufficient information to admit or deny the allegations contained in Paragraph 3 of the
Complaint and, accordingly, denies the same and demand strict proof thereof.

4. In response to the allegations contained in Paragraph 4 of the Complaint, BSA is
without sufficient information to admit or deny the allegations contained in Paragraph 4 of the
Complaint and, accordingly, denies the same and demand striet proof thergof.

5. In response to the allegations contained in Paragraph 5 of the Complaint, BSA is
without sufficient information to admit er deny the allegations contained in Paragraph 5 of the
Complaint and, accordingly, denies the same and demand strict proof thereof.

6. In response to the allegations contained in Paragraph 6 of the Complaint, BSA is
without sufficient information to admit or deny the allegations contained in Paragraph 6 of the
Complaint and, accordingly, denies the same and demand strict proof thereof,

7. In response to the allegations contained in Paragraph 7 of the Complaint, BSA is
without sufficient informatiorn to admit or deny the allegations contained in Paragraph 7 of the
Complaint and, accordingly, denies the same and demand strict proof thereof.

8. The allegations contained in Paragraph 8 of the Complaint are conclusions of law
for which no response is necessary or required; to the extent a response is required, BSA denies
them to the éxtent that they may be inconsistent with applicable law.

GENERAL ALLEGATIONS

9. Upon information and belief, BSA admits the allegations contained in Paragraph

9 of the Complaint.

10.  Upon information and belief, BSA admits the allegations contained in Paragraph

10 of the Complaint.



11, BSA admits the allegations contained in Paragraph 11 of the Complaint,

12.  BSA admits the allegations contained in Paragraph 12 of the Complaint.

13.  Upon information and belief, BSA admits the allegations contained in Paragraph
13 of the Complaint,

14, Upen information and belief, BSA admits the allegations contained in Paragraph
14 of the Complaint.

15.  Inresponse to the allegations contained in Paragraph 15 of the Complaint, BSA is
currently without sufficient informatiori to admit or deny the allegations contained therein and
must, therefore, deny the same.

16.  Upon information and belicf, BSA admits the allegations contained in Paragraph
16 of the Complaint.

17.  Inresponse to the allegations contained in Paragraph 17 of the Complaint, BSA is
cwrrently without sufficient information to admit or deny the allegations contained therein and
must, therefore, deny the same.

18.  Upon information and belief, BSA admits the allegations contained in Paragraph
18 of the Complaint.

19.  Upon information and belief, BSA admits the allegations contained in Paragraph
19 of the Complaint.

20.  Upon information dnd belief, BSA admits the allegations contained in Paragraph
20 of the Complaint.

21.  In response to the allegations contained in Paragraph 21 of the Complaint, BSA
admits that its design was “required” to meet the specifications of BSA’s contract with CAMC,

absent subsequent agreement between the parties that modified those terms. Defendant denies



any allegations contained in Paragraph 21 of the Complaint that are contrary to the contents of
the contract.

22.  BSA denies the allegations contained in Paragraph 22 of the Complaint.

23.  BSA denies the allegations contained in Paragraph 23 of the Complaint, including
the allegations contained in subparagraphs a through .

24, BSA denies the allegations contained in Paragraph 24 of the Complaint.

25, BSA denies the allegations contained in Paragraph 25 of the Complaint.

26,  BSA denies the allegations contained in Paragraph 26 of the Complaint that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations
contained in Paragraph 26 of the Complaint that are directed to MDC, Carrier, MAB, EEI, and
Eleco and must, therefore, deny the same.

27.  BSA denies the allegations contained in Paragraph 27 of the Complaint that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations
contained in Paragraph 27 of the Complaint that are directed to MDC, Carrier, MARB, EEI, and
Elco and must, therefore, deny the same.

28.  Inresponse to the allegations contained in Paragraph 28 of the Complaint, BSA is
without sufficient information to admit or deny the allegations contained in Paragraph 28 of the
Complaint and, accordingly, denies the same and demands strict proof thereof.

29.  BSA denies the allegations contained in Paragraph 29 of the Complaint that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations

contained in Paragraph 29 of the Complaint that are directed to MDC, Carrier, MAB, EEI, and

Elco and must, therefore, deny the same.



30.  BSA denies the allegations contained in Paragraph 30 of the Complaint that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations
contained in Paragraph 30 of the Complaint that are directed to MDC, Carrier, MAB, EEI, and
Elco and must, therefore, deny the same.

31.  BSA denies the allegations contained in Paragraph 31 of the Complaint that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations
contained in Paragraph 31 of the Complaint that are directed to MDC, Carrier, MAB, EEI, and
Elco and must, therefore, deny the same.

32. BSA denies the allegations contained in Paragraph 32 of the Complaint that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations
contained in Paragraph 32 of the Complaint that are directed to MDC, Carrier, MAB, EEI, and
Elco and must, therefore, deny the same.

33.  BSA denies the allegations contained in Paragraph 33 of the Complain that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations
contained in Paragraph 33 of the Complaint that are directed to MDC, Carrier, MAB, EEI, and
Elco and must, therefore, deny the same.,

34, In response to the allegations contained in paragraph 34 of the Complaint, BSA
admits (without admitting any implied liability therefore) that it attempted to assist CAMC with
solutions to its asserted problems with the HVAC system at issue. BSA denies the remaining
allegations contained in Paragraph 34 of the Complaint that relate to BSA. BSA is currently
without sufficient information to admit or deny the allegations contained in Paragraph 34 that are

directed to MDC, Carrier, MAB, EEI, and Elco and must, therefore, deny the same.



35,  BSA denies the allegations contained in Paragraph 35 of the Complaint that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations
contained in Paragraph 35 of the Complaint that are directed to MDC, Carrier, MAB, EEI, and
Elco and must, therefore, deny the same,

36.  BSA is without sufficient information to admit or deny the allegations contained
in Paragraph 4 of the Complaint and, accordingly, denies the same and demand strict proof
thereof,

37. Inresponse to the allegations contained in Paragraph 37 of the Complaint BSA
answers; (a) that it is without sufficient information to admit or deny the allegations as they
relate to the event regarding the cooling coils and as a result must deny the same; (b) denies any
allegation of negligence, design defect, or improper installation directed toward BSA; and (c)that
it is currently without sufficient information to admit or deny the allegations contained in
Paragraph 37 that are directed to MDC, Carrier, MAB, EEI, and Elco and must, therefore, deny
the same.

38.  In response to the allegations contained in Paragraph 38 of the Complaint, BSA
admits that CAMC notified it in January, 2018 that two “freeze events” had occurred recently at
the subject facility. BSA is currently without sufficient information to admit or deny the
allegations contained in Paragraph 38 of the Complaint that: (a) CAMC provided “immediate[]”
notice regarding the December, 2017 “freeze event” or (b) are directed to MDC, Carrier, MAB,
EEI, and Elco and must, therefore, deny the same.

39.  In response to the allegations contained in paragraph 39 of the Complaint, BSA
admits (without admitting any implied liability therefore) that it attempted assist CAMC to find

solutions to its asserted problems with the HVAC system at issue. BSA denies the remaining



allegations contained in Paragraph 39 of the Complaint that relate to BSA, BSA is currently
without sufficient information to admit or deny the allegations contained in Paragraph 34 of the
Complaint that are directed to MDC, Carrier, MAB, EEI, and Elco and must, therefore, deny the
same.

40.  Upon information and belief, BSA admits the allegations contained in Paragraph
40 of the Complaint.

41.  BSA denies the allegations contained in Paragraph 41 of the Complaint that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations
contained in Paragraph 41 of the Complaint that are directed to MDC, Carrier, MAB, EEI, and
Elco and must, therefore, deny the same.

42, Upon information and belief, BSA admits that CAMC rented portable cooling
towers. BSA is without sufficient information to admit or deny the remaining allegations
contained in Paragraph 42 of the Complaint that relate to BSA and, accordingly, denies the same
and demands strict proof thereof. BSA is currently witheut sufficient information to admit or
deny the allegations contained in Paragraph 42 of the Complaint that are directed to MDC,
Carrier, MAB, EEI and Elco and must, therefore, deny the same.

COUNT1
B’rgach of Contract
(Against BSA)

43.  In response to the allegations contained in Paragraph 43 of the Complaint, BSA
incorporates Paragraphs 1 through 42 of this Answer as if set forth herein verbatim.

44, The allegations contained in Paragraph 44 of the Complaint are conclusions of

law for which no response is nécessary or required; to the extent a response is required, BSA

denies them to the extent that they may be inconsistent with applicable law.



45.  The allegations contained in Paragraph 45 of the Complaint are conclusions of
law for which no response is necessary or required; to the extent a response is required, BSA
denies them to the extent that they may be inconsistent with applicable law or the contractual of
both BSA and CAMC.

46.  BSA denies the allegations contained in Paragraph 46 of the Complaint.

47.  BSA denies the allegations contained in Paragraph 47 of the Complaint.

48.  The allegations contained in Paragraph 48 of the Complaint are conclusions of
law for which no response is necessary or required; to the extent a response Is required, BSA
denies them to the extent that they may be inconsistent with applicable law or the contractual
obligations of CAMC.

49,  The allegations contained in Paragraph 49 of the Complaint are conclusions of
law for which no response is necessary or required; to the extent a résponse is required, BSA
denies them to the extent that they may be inconsistent with applicable law or the contractual
obligations of CAMC.

50.  Defendant denies the allegations contained in Paragraph 50 of the Complaint.

COUNT I
Negligent Design and Administration
(Against BSA)

51.  In response to the allegations contained in Paragraph 51 of the Complaint, BSA
incorporates Paragraphs | through 50 of this Answer as if set forth herein verbatim.

52, The allegations contained in Paragraph 52 of the Complaint are conclusions of
law for which no response is necessary or required; to the extent a response is required, BSA
denies them to the extent that they may be inconsistent with applicable law.

53.  BSA denies the allegations contained in Paragraph 53 of the Complaint.



54, BSA denies the allegations contained in Paragraph 54 of the Complaint.
55.  BSA denies the allegations contained in Paragraph 55 of the Complaint.
COUNT 1
Breach of Contract
(MDC, Carrier, MARB, and EEI)

56.  In response to the allegations contained in Paragraph 56 of the Complaint, BSA
incorporates Paragraphs 1 through 55 of this Answer as if set forth herein verbatim.

57. Upon information and belief, the allegations contained in Paragraph 57 of the
Complaint are not directed to BSA and, therefore, no response from BSA is necessary or
required. If a response is required, BSA is cufrently without sufficient information to admit or
deny the allegations contained in Paragraph 57 of the Complaint that are directed to MDC and
must, therefore, deny the same.

58. Upon information and belief, the allegations contained in Paragraph 58 of the
Complaint are not directed to BSA and, therefore, no tesponse from BSA is necessary or
required. If a response is required, BSA is currently without sufficient information to admit or
deny the allegations contained in Paragraph 58 of the Complaint that are directed to Carrier and
must, therefore, deny the same.

59.  Upon information and belief, the allegations contained in Paragraph 59 of the
Complaint are not directed to BSA and, therefore, no response from BSA is necessary or
required. If a response is required, BSA is currently without sufficient information to admit or
deny the allegations contained in Paragraph 57 of the Complaint that are directed to EEI and
must, therefore, deny the same.

60. Upon information and belief, the allegations contained in Paragraph 60 of the

Complaint are not directed to BSA and, therefore, no response from BSA is necessary or



required. If a response is required, BSA is currently without sufficient information to admit or
deny the allegations contained in Paragraph 60 of the Complaint that are directed to MAB and
must, therefore, deny the same.

61.  Upon information and belief, the allegations contained in Paragraph 61 of the
Complaint are not directed to BSA and, therefore, no response from BSA is necessary or
required. If a response is required, BSA is currently without sufficient information to admit or
deny the allegations contained in Paragraph 61 of the Complaint that are directed to MDC,
Carrier, MAB, and EEI and must, therefore, deny the same,

62.  Upon information and beli¢f, the allégations contained in Paragraph 62 of the
Complaint are not directed to BSA and, therefore, no response from BSA is necessary or
required. Moreover, the allegations contained in Paragraph 62 are conclusions of law for which
ne response is necessary or required. If a response is required, BSA denies the allegations
contained in Paragraph 62 to the extent that they may be inconsistent with applicable law or the
contractual obligations of CAMC.

63.  Upon information and belief, the allegations contained in Paragraph 63 of the
Complaint are not directed to BSA and, therefore, no response from BSA is necessary or
required. Moreover, the allegations contained in Paragraph 63 are conclusions of law for which
no response is necessary or required. If a response is required, BSA. denies the allegations
contained in Paragraph 63 to the extent that they may be inconsistent with applicable law or the
contractual obligations of CAMC.

64, Upon information and belief, the allegations contained in Paragraph 64 of the

Complaint are not directed to BSA and, therefore, no response from BSA is necessary or
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required. To the extent that a response to the allegations contained in Paragraph 64 is required,

they are denied.
COUNT IV
Negligence
(Against MDC, Carrier, EEI, and EL.CO)

65.  In response to the allegations contained in Paragraph 65 of the Complaint, BSA
incorporates Paragraphs 1 through 64 of this Answer as if set forth herein verbatim.

66.  Upon information and belief, the allegations contained in Paragraph 66 of the
Complaint are not directed to BSA and, therefore, no response from BSA is necessary or
required. If a response is required, BSA is currently without sufficient information to admit or
deny the allegations contained in Paragraph 66 of the Complaint that are directed to MDC,
Carrier, MAB, EEI, and Elco and must, therefore, deny the same.

67.  Upon information and belief, the allegations contained in Paragraph 67 of the
Complaint are not directed to BSA and, therefore, no response from BSA is necessary or
required. If a response is required, BSA is currently without sufficient information to admit or
deny the allegations contained in Paragraph 67 of the Complaint that are directed to MDC,
Carrier, MAB, EEI, and Elco and must, therefore, deny the same.

68.  Upon information and belief, the allegations contained in Paragraph 68 of the
Complaint are not directed to BSA and, theréfore, no response from BSA is necessary or
required. If a response is required, BSA is currently without sufficient information to admit or
deny the allegations contained in Paragraph 68 of the Complaint that are directed to MDC,

Carrier, MAB, EEI, and Elco and must, therefore, deny the same.
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COUNT YV
Breach of Warranty
(All Defendants)

69.  In response to the allegations contained in Paragraph 69 of the Complaint, BSA
incorporates Paragraphs | through 68 of this Answer as if set forth herein verbatim.

70.  The allegations contained in Paragraph 70 of the Complaint are conclusions of
law for which no response is necessary or required; to the extent a response is required, BSA
denies those that relate to BSA. BSA is currently without sufficient information to admit or deny
the allegations contained in Paragraph 70 that are directed to MDC, Carrier, MAB, EEI, and Elco
and must, therefore, deny the same.

71.  BSA denies the allegations contained in Paragraph 71 of the Complaint that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations
contained in Paragraph 71 of the Complaint that are directed to MDC, Carrier, MAB, EEI, and
Elco and must, therefore, deny the same.

72.  BSA denies the allegations contained in Paragraph 72 of the Complaint that relate
to BSA. BSA is currently without sufficient information to admit or deny the allegations
contained in Paragraph 72 of the Complaint that are directed to MDC, Carrier, MAB, EEI, and
Elco and must, therefore, deny the same.

73. BSA denies the allegations contained in the Prayer for Relief section of the
Complaint and in the “WHEREFORE” clauses immediately following Paragraph 72 of the
Complaint, denies any and all allegations set forth in the Complaint not specifically admitted

herein, denies any liability to Plaintiff whatsoever, and denies that Plaintiff is entitled to any

relief of any kind.

12



AFFIRMATIVE DEFENSES

Due to the nature of Plaintiff’s Complaint, BSA has set forth below certain defenses and
affirmative defenses in order to preser';fe important legal rights and protections which it believes
apply, or may apply, to some or all of the claims raised by Plaintiff in the Complaint. BSA
reserves the right to add, withdraw, and/or modify some or all of the affirmative defenses set
forth below, in whole or in part, depending on the outcome of discovery.

FIRST AFFIRMATIVE DEFENSE

Plaintiff fails to state a claim against BSA upon which relief can be granted, and the
Complaint must therefore be dismissed pursuant to West Virginia Rule of Civil Procedure
12(b)(6).

SECOND AFFIRMATIVE DEFENSE

Plaintiff failed to join an indispensable party or parties, and the Complaint must therefore
be dismissed pursuant to West Virginia Rule of Civil Procedure 12(b)(7).

THIRD AFFIRMATIVE DEFENSE

To the extent Plaintiff suffered any of the damages or losses of which Plaintiff complains,
which allegations are not admitted, those damages were not in any manner caused or contributed

to by any alleged wrongful act or omission on the part of BSA,

FOURTH AFFIRMATIVE DEFENSE

In the alternative, BSA asserts that Plaintiff’s injuries and damages, if any, were
proximately caused or contributed to by a superseding and intervening cause or causes other than

an action or alleged omission on the part of BSA. Accordingly, any recovery against BSA is

barred.
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FIFTH AFFIRMATIVE DEFENSE

The injuries and damages, if any, of which Plaintiff complains were caused by acts and/or

omissions of persons, firms, companies, corporations, and/or third-parties other than BSA.

SIXTH AFFIRMATIVE DEFENSE

Plaintiff’s claims, in whole or in part, are barred, to the extent revealed by discovery or
testimony rendered at trial, by virtue of the doctrine of assumption of risk, the defenses of accord
and satisfaction and release, and Plaintiff’s negligence that contributed to, or caused in totality,

its alleged damages.

SEVENTH AFFIRMATIVE DEFENSE

BSA denies that it was negligent or otherwise culpable in any fashion and furthermore
denies that it breached any contract or any duty that may have been owed to Plaintiff.

EIGHTH AFFIRMATIVE DEFENSE

To the extent Plaintiff asserts a claim for punitive damages, such claim violates, and is
therefore barred by, the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments to the
Constitution of the United States of America on grounds including the following:

(2) it is a violation of the Due Process and Equal Protection Clauses of the Fourteenth
Amendment of the United States Constitution to impose punitive damages, which
are penal in nature, against a civil defendant upon the plaintiff's satistying a
burden of proof which is less than the "beyond a reasonable doubt" burden of
proof required in criminal cases;

(b) the procedures pursuant to which punitive damages are awarded may result in the
award of joint and several judgments against multiple defendants for different
alleged acts of wrongdoing, which infringes upon the Due Process and Equal
Protection Clauses of the Fourteenth Amendment of the United States

Constitution;

(c) the procedures pursuant to which punitive damages are awarded fail to provide a
reasonable limit to the amount of the award against a defendant, which thereby
violates the Due Process Clause of the Fourteenth Amendment of the United

States Constitution;
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(M)

the procedures pursuant to which punitive damages are awarded fail to provide
specific standards for the amount of the award of punitive damages which thereby
violates the Due Process Clause of the Fourteenth Amendment of the United
States Constitution;

the procedures pursuant to which punitive damages are awarded result in the
imposition of different penalties for the same or similar acts, and thus violate the
Equal Protection Clause of the Fourteenth Amendment of the United States

Constitution;

the procedures pursuant to which punitive damages ar¢ awarded permit the
imposition of punitive damages in excess of the maximum criminal fine for the
sarfie or similar conduct, which thereby infringes upon the Dug Process Clause of
the Fifth and Fourteenth Amendments and Equal Protection Clause of the
Fourteenth Amendment of the United States Constitution;

the procedures pursuant to which punitive damages are awarded permif the
imposition of excessive fines in violation of the Eighth Amendment of the United
States Constitution;

the award of punitive damages to the plaintiff in this action would constitute a
deprivation of property without due process of law; and

the procedures pursuant to which punitive damages are awarded permit the
imposition of an excessive fine and penalty.

NINTH AFFIRMATIVE DEFENSE

To the extent Plaintiff asserts a claim for punitive damages, such claim violates, and is

therefore barred by, provisiens of the Constitution of the State of West Virginia, including but

not limited to, Article I11, Sections 4, 3, 6, and 10, on grounds including the following:

(a)

(b)

(©)

it is a violation of the Due Process and Equal Protection Clauses to impose
punitive damages, which are penal in nature, against a civil defendant upon the
plaintiff satisfying a burden of proof which is less than the "beyond a reasonable
doubt" burden of proof required in criminal cases;

the procedures pursuant to which punitive damages are awarded may result in the
award of joint and several judgments against multiple defendants for different
alleged acts of wrongdoing;

the procedures pursuant to which punitive damages are awarded fail to provide a
limit on the amournt of the award against the defendant;
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(d)

(e)

(f)

(g)

(h)

(1)

the procedures pursuant to which punitive damages are awarded fail to provide
specific standards for the amount of award of punitive damages;

the procedures pursuant to which punitive damages are awarded result in the
imposition of different penalties for the same or similar acts;

the procedures pursuant to which punitive damages are awarded permit the
imposition of punitive damages in excess of the maximum criminal fine for the

same or similar conduct;

the procedures pursuant to which punitive damages are awarded permit the
imposition of excessive fines;

the award of punitive damages to the plaintiff in this action would constitute a
deprivation of property without due process of law; and

the procedures pursuant to which punitive damages are awarded permit the
imposition of an excessive fine and penalty.

TENTH AFFIRMATIVE DEFENSE

BSA at all tirmes acted in good faith and without malice or any intent fo cause any harm

to Plaintiff.

ELEVENTH AFFIRMATIVE DEFENSE

BSA engaged in good faith efforts to comply with applicable laws and otherwise acted

within the scope of the exceptions to vicarious liability for punitive damages enumerated by the

United States Supreme Court in Kolstad v. American Dental Association, 527 U.8. 526 (1999).

TWELFTH AFFIRMATIVE DEFENSE

To the extent Plaintiff asserts a claim for punitive damages, such claim is barred because

of Plaintiff’s failure to plead the necessary elements to sustain an award of punitive damages.

THIRTEENTH AFFIRMATIVE DEFENSE

To the extent revealed by discovery, Plaintiff’s claims are barred by the doctrines of

waiver, estoppel, laches, unclean hands, unjust enrichment, and/or avoidable consequences,
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FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiff is not entitled to recover any attorney’s fees as alleged in the Complaint.

FIFTEENTH AFFIRMATIVE DEFENSE

To the extent revealed by discovery or testimony at trial, BSA avers that Plaintiff’s
clainis are or may be barred by the applicable statute of limitations and the applicable statute of

repose.

SIXTEENTH AFFIRMATIVE DEFENSE

To the extent Plaintiff has failed to mitigate its damages, if any, its claims are barred.

SEVENTEENTH AFFIRMATIVE DEFENSE

BSA raises, so as not to waive, the defenses of lack of jurisdiction over the subject
matter, lack of jurisdiction over the person, improper venue, and insufficiency of process.

EIGHTEENTH AFFIRMATIVE DEFENSE

Plaintiff lacks a good faith factual basis for its claims against BSA, thereby entitling BSA
to an award of attorney fees, costs, and expenses incurred in defending this action.

NINETEENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred to the extent it seeks damages in excess of the caps on

damages under applicable law.

TWENTIETH AFFIRMATIVE DEFENSE

To the extent punitive damages are available at trial, BSA request that the issues of
liability and punitive damages be bifurcated pursuant to West Virginia Code § 55-7-29.

TWENTY-FIRST AFFIRMATIVE DEFENSE

BSA raises, so as not to waive, all defenses that may be available under the law

including, without limitation, each and every defense set forth in Rules 8, 9, 12, and 19 of the
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West Virginia Rules of Civil Procedure as well as, to the extent applicable, any and all
affirmative defenses under West Virginia Code § 22-3-1, efseq.

TWENTY-SECOND AFEIRMATIVE DEFENSE

BSA reserves the right to raise other affirmative defenses if factual support for additional
defenses arises during the litigation of this action.

WHEREFORE, BSA LifeStructures, Inc. respectfully demands that the Plaintiff's
Complaint be dismissed as to BSA LifeStructures, Inc,, with préjudice, and that BSA have its
costs expended, including reasonable attorney fees and such other relief, both general and

special, as appears to the Court just and proper.

Respectfully submitted,
BSA LIFESTRUCTURES, INC.

By Counsel

N iAo Al

Kelin A. Nelson (WVSB w71 5)
Kelsey Haught Parsons (WVSB #13205)
DN$MORE & SHOHL LLP

707 Virginia Street East, Suite 1300
Charleston, West Virginia 25301
Telephone: (304) 357-0900

Facsimile: (304)357-0919

Email: kevin.nelson@dinsmore.com
Email: kelsey.parsons@dinsmore,com
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CHARLESTON AREA MEDICAL
CENTER, INC.,

Plaintiff,

V. Civil Action No.: 19-C-1259
Honorable Judge Bloom

BSA LIFESTRUCTURES, INC.,

MI-DE-CON, INC.

ELCO MECHANICAL CONTRACTORS, LLC,

CARRIER CORPORATION,

MASON & BERRY, INC., and

ENGINEERING ECONOMICS, INC.,

Defendants.

CERTIFICATE OF SERVICE

I, Kevin A. Nelson, certify that a copy of the foregoing Defendant BSA LifeStructures,
Inc.’s Answer and Affirmative Defenses Filed in Response to Plaintiff’s Complaint was
served on the following counsel of record on this the 28" day of February, 2020 via First Class

U.S. Mail, postage prepaid:

Alexander L. Turner, Esq.
Spilman, Thomas & Battle, PLLC
110 Oakwood Drive, Suite 500
Winston-Salem, NC 27103
Counsel for Plaintiff

Gerald M. Titus, 111, Esq.
Spilman, Thomas & Battle, PLLC
300 Kanawha Blvd., East
Charleston, WV 25301

Counsel for Plaintiff

Matthew Breneman, Esq.

Thomas F, Cocchi, Jr., Esq.

Zimmer Kutz PLL.C

310 Grant Building, Suite 300

The Grant Building

Pittsburgh, PA 15219

Phone: (412) 281-8000

Fax: (412) 281-1765

Counsel for Defendant Mi-De-Con, Inc.

Charles Bailey, Esq.

Bailey & Wyant PLLC

500 Virginia Street, East, Suite 600
Charleston, WV 25301

Phone: (304) 345-4222

Fax: (304) 343-3133

Email: cbailey@baileywyant.com
Counsel for Engineering Economics, Inc.

Wendy E. Greve, Esq.

Pullin, Fowler, Flanagan, Brown & Poe
901 Quarrier Street

James Mark Building

Charleston, WV 25301

Phone: (304) 344-1061

Fax: (304) 342-1545

Counsel for Mason & Barry, Inc.
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Kelsdy Haught Parsons (WVSB #13205)
DINSMORE & SHOHL LLP

707 Virginia Street East, Suite 1300
Charleston, West Virginia 25301
Telephone: (304) 357-0900

Facsimile: (304) 357-0919

Email: kevin.nelson@dinsmere.com
Email: kelsey.parsons@dinsmore.com

'K@\?‘%{A. Nelson (WVSB #2715)
y
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CHARLESTON AREA MEDICAL CENTER, INC.,
Plaintiff,
V. Civil Action No. 19-C-1259

BSA LIFE STRUCTURES, INC.,

MI-DE-CON, INC.,

ELCO MECHANICAL CONTRACTORS, LLC,
CARRIER CORPORATION,

MASON & BARRY, INC., AND
ENGINEERING ECONOMICS, INC.

Defendants.

DEFENDANT CARRIER CORPORATION’S ANSWER AND AFFIRMATIVE
DEFENSES TO CHARLESTON AREA MEDICAL CENTER, INC.’S COMPLAINT

Defendant Carrier Corporation (“Carrier”), by and through its attorneys, submits its

Answer and Affirmative Defenses to Plaintiff Charleston Area Medical Center’s (“CAMC™)

Complaint as follows.

PARTIES AND JURISDICTION

1. Admitted upon information and belief.

2. Carrier lacks knowledge or information sufficient to form a belief about the truth

of the allegations of paragraph 2, and therefore denies the same.

3. Carrier lacks knowledge or information sufficient to form a belief about the truth

of the allegations of paragraph 3, and therefore denies the same,

4. Carrier lacks knowledge or information sufficient to form a belief about the truth

of the allegations of paragraph 4, and therefore denies the same.



5. With respect to the allegations in paragraph 5, Carrier admits it is a Delaware
corporation with its principal place of business in Palm Beach Gardens, Florida. Carrier further
admits that it manufactures certain HVAC equipment and HVAC building controls systems. Any
installation or service work on such systems is defined by a particular contract which would be in
writing and speaks for itself. Except as admitted, the allegations are denied.

6. Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 6, and therefore denies the same.

7. Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 7, and therefore denies the same.

8. The allegations in paragraph 8 purport to state legal conclusions to which no

response is required.

GENERAL ALLEGATIONS

9. Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 9, and therefore denies the same.

10.  Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 10, and therefore denies the same

I1.  Admitted upon information and belief.

12, Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 12, and therefore denies the same.

13. Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 13, and therefore denies the same.

14.  Admitted upon information and belief.

15. Carrier lacks knowledge or information sufficient to form a belief about the truth

of the allegations of paragraph 15, and therefore denies the same.
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16.  Admitted upon information and belief.

17. Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 17, and therefore denies the same.

18. With respect to the allegations in paragraph 18, Carrier admits that it and CAMC
agreed to certain scopes of work and associated terms and conditions of sale, which are set forth
in documents in writing that speak for themselves. Except as admitted, the allegations are denied.

19.  Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 19, and therefore denies the same.

20.  Admitted upon information and belief.

21, Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 21, and therefore denies the same.

22, Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 22, and therefore denies the same.

23, Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 23, and therefore denies the same.

24. Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 24, and therefore denies the same.

25. Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 25, and therefore denies the same.

26. Carrier denies the allegations in paragraph 26 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph

26, and therefore denies the same.



27. Carrier denies the allegations of paragraph 27 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph
27, and therefore denies the same.

28.  Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 28, and therefore denies the same.

29.  Carrier denies the allegations of paragraph 29 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph
29, and therefore denies the same.

30.  Carrier denies the allegations of paragraph 30 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph
30, and therefore denies the same.

31 Carrier denies the allegations of paragraph 31 as to itself, Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph
31, and therefore denies the same.

32. Carrier denies the allegations of paragraph 32 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph
32, and therefore denies the same.

33. Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 33, and therefore denies the same.

34. With respect to the allegations of paragraph 34, Carrier admits that it was on site at
CAMC during the fall 0of 2017 to perform work specifically requested by CAMC and other parties,

Except as specifically admitted, the allegations of paragraph 34 are denied as to Carrier. Carrier



lacks knowledge or information sufficient to form a belief about the truth of the remaining
allegations of paragraph 34, and therefore denies the same.

35.  Carrier denies the allegations of paragraph 35 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph
35, and therefore denies the same.

36.  Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 36, and therefore denies the same.

37.  Denied.

38. With respect to the allegations of paragraph 38, Carrier admits it received
notification from CAMC of the freeze event on or about December 28, 2017.

39.  Carrier denies the allegations of paragraph 39 as to itself, Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph
39, and therefore denies the same.

40.  Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 40, and therefore denies the same.

41, Carrier denies the allegations of paragraph 41 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph

41, and therefore denies the same.

42.  Carrier denies the allegations of paragraph 42 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph

42, and therefore denies the same.



Breach of Contract
(Against BSA)
43.  Carrier incorporates by reference the answers in paragraphs 1-42 as if fully

repeated here.

44.  These allegations are not directed to Carrier, so no response is required.

45.  These allegations are not directed to Carrier, so no response is fequired.
46.  These allegations are not directed to Carrier, so no response is required.
47.  These allegations are not directed to Carrier, so no response is required.

48.  These allegations are not directed to Carrier, so no response is required.
49.  These allegations are not directed to Carrier, so no response is required.
50.  These allegations are not directed to Carrier, so no response is required.

COUNTII

Negligent Design and Administration
(Against BSA)
51. Carrier incorporates by reference the answers in paragraphs 1-50 as if fully
repeated here.

52, These allegations are not directed to Carrier, so no response is required.
53.  These allegations are not directed to Carrier, so no response is required.
54.  These allegations are not directed to Carrier, so no response is required.
55.  These allegations are not directed to Carrier, so no response is required.

COUNT 11

Breach of Contract
(MDC, Carrier, MAB, and EEI)

56. Carrier incorporates by reference the answers in paragraphs 1-55 as if fully

repeated here.



57. Carrier lacks knowledge or information sufficient to form a belief abot the truth
of the allegations of paragraph 57, and therefore denies the same.

58. With respect to paragraph 58, Carrier admits that it and CAMC agreed to certain
scopes of work and associated terms and conditions of sale, which are set forth in documents in
writing that speak for themselves. Except as admitted, the allegations are denied.

59. Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 59, and therefore denies the same.

60.  Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 60, and therefore denies the same.,

61. Carrier denies the allegations of paragraph 61 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph
61, and therefore denies the same.

62.  Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 62, and therefore denies the same.

63. Carrier lacks knowledge or information sufficient to form a belief about the truth
of the allegations of paragraph 63, and therefore denies the same.

64.  Carrier denies the allegations of paragraph 64 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph

64, and therefore denies the same.

COUNT IV
Negligence
(MDC, Carrier, MAB, EEI, and ELCQO)

65. Carrier incorporates by reference the answers in paragraphs 1-64 as if fully

repeated here.



66.  The allegations of paragraph 66 purport to state a legal conclusion to which no
response is required.

67.  Carrier denies the allegations of paragraph 67 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph
67, and therefore denies the same.

68.  Carrier denies the allegations of paragraph 68 as to itself. Carrier lacks knowled ge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph

68, and therefore denies the same.

COUNT V
Breach of Warranty
(All Defendants)

69, Carrier incorporates by reference the answers in paragraphs 1-68 as if fully
repeated here.

70. With respect to paragraph 70, Carrier admits that it and CAMC agreed to certain
scopes of work and associated terms and conditions of sale, which are set forth in documents in
writing that speak for themselves. By way of further response, a limited warranty provided by
Carrier is set forth in one or more writings that speak for themselves, and all other warranties were
expressly excluded. Carrier lacks knowledge or information sufficient to form a belief about the
truth of the remaining allegations of paragraph 70, and therefore denies the same.

71. Carrier denies the allegations of paragraph 71 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph
71, and therefore denies the same.

72. Carrier denies the allegations of paragraph 72 as to itself. Carrier lacks knowledge
or information sufficient to form a belief about the truth of the remaining allegations of paragraph

72, and therefore denies the same.



Carrier denies all aspects of the WHEREFORE clause in CAMC’s Prayer for Relief.

AFFIRMATIVE DEFENSES

Carrier asserts the following affirmative defenses to the Complaint:

FIRST AFFIRMATIVE DEFENSE

Carrier alleges that the Complaint and the causes of action therein fail to state facts

sufficient to constitute causes of action against Carrier.

SECOND AFFIRMATIVE DEFENSE

CAMC’s claims are barred or limited, in whole or in part, by CAMC’s own comparative
fault and because any damages suffered by CAMC were the result of its comparative fault.

THIRD AFFIRMATIVE DEFENSE

CAMC’s recovery may be barred or subject to reduction based on evidence of the
comparative fault of CAMC, other parties named in this lawsuit, and/or the fault of non-party
tortfeasors in causing the alleged damages described in the Complaint.

FOURTH AFFIRMATIVE DEFENSE

CAMC’s claims are barred or limited, in whole or in part, by the failure of CAMC to

mitigate losses.

FIFTH AFFIRMATIVE DEFENSE

Any loss, damage, or injury suffered by CAMC was due to the actions, inactions, or
omissions of parties over which Carrier had no control and for which Carrier is not responsible,

SIXTH AFFIRMATIVE DEFENSE

Carrier reserves the right to amend its Answer to add any additional affirmative defenses

or other defenses as additional information is obtained.



JURY DEMAND

Carrier requests a trial to a jury on all issues so triable.

March 2, 2020

CARRIER CORPORATION,
Defendant,

BY COUNSEL:

St £/ gy oo~

DANIEL R. HIGGINBOTHAM (WVSB #1 1680)
SARAH A. MEADOWS (WVSB #11639)
THOMAS COMBS & SPANN, PLLC

300 Summers Street, Suite 1380 (25301)

P.O. Box 3824

Charleston, WV 25338-3824

Telephone: 304.414.1800

Fax: 304.414.1801

Email: dhigginbotham@tespllc.com

Email: smeadows@tcsplic.com
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA
CHARLESTON AREA MEDICAL
CENTER, INC.,
Plaintiff,

V. Civil Action No. 19-C-1259
(Judge Louis H. “Duke” Bloom)

BSA LIFESTRUCTURES, INC., et al.

Defendants.

CERTIFICATE OF SERVICE

I, Sarah A. Meadows, counsel for Defendant, Carrier Corporation, hereby certify that
service of “Defendant Carrier Corporation’s Answer and Affirmative Defenses to Charleston
Area Medical Center, Inc.’s Complaint” has been made upon counsel of record, via United States
mail, postage prepaid, on this 2nd day of March, 2020, addressed as follows:

Bryan G. Scott (WVSB #12902)
Alexander L. Turner (WVSB #10839)
SpILMAN, THOMAS & BATTLE, PLL.C
110 Oakwood Drive, Suite 500
Winston-Salem, NC 27103

Tel: 336.631.1061

Fax: 336.725.4476
bscott@spilmanlaw.com
aturner@spilmanlaw.com

Gerald M. Titus, I (WVSB # 9392)
SPILMAN, THOMAS & BATTLE, PLLC
300 Kanawha Blvd., East
Charleston, WV 25301

Phone: 304,340.3800

Fax: 336.340.3801

Email: gtitus@spilmanlaw.com



ngm(/\ A Wcm

DANIEL R. HIGGINBOTHAM (WVSB #11680)
SARAH A. MEADOWS (WVSB #11639)
THOMAS CoMBS & SPANN, PLLC

300 Summers Street, Suite 1380 (25301)

P.O. Box 3824

Charleston, WV 25338-3824

Telephone: 304.414.1800

Fax: 304.414.1801

Email: dhigginbotham@tcspllc.com

Email: smeadows@tcsplic.com
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CIPRIANI & WERNER

A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW

LOUISE STACY, PARALEGAL 5C0 Lee Street East, Suite 9CC A Mid- Atlantic Litigation Firm

ktacy@c-wlaw.com Charieston, WV 25301 .. .
Visiz us online ac

Phore: (304) 341-05C0 www.G-WLAW com
Fax: (304) 341-0507

www. G- WLAW.com

June 8, 2020

Cathy Gatson, Clerk

Kanawha County Judicial Annex
111 Court Street

Charleston, WV 25301

RE: CAMC v. BSA Lifestructures, Inc., et al.
Circuit Court of Kanawha County, West Virginia
Civil Action No.: 19-C-1259

Dear Clerk:

Enclosed to be filed with your office, please find ELCO Mechanical Contractors,
LLC’s Answer to Plaintiff’s Complaint. A copy of the same has this day been forwarded to
counsel of record.

Thank you for your attention to this matter.

Sincerely, 7,
' \}f\r\F:{_'LLJ& VL.

\.~ Loujse § lt’heygi“ar@al

/gls
Enclosure
cc (w/enc):  Counsel of Record

PENNSYLVANIA ¢ NEW JERSEY o WEST VIRGINIA o0 DELAWARE o MARYLAND o WASHINGTON, DC o NEW YORK o VIRGINIA



PLAINTIFF: Charleston Area Medical Center CASE NUMBER: 19-C-1259

DEFENDANT: ELCO Mechanical Contractors, LLC

Il.  TYPE OF CASE:

TORTS OTHER CIVIL
] Asbestos [1 Adoption (1 Appeal from Magistrate Court
Professional Petition for Modification of Magistrate
L] Malpractice L] Contract L] Sentence
[] Personal Injury [l Real Property [] Miscellaneous Civil
[l Product Liability [l Mental Health X] Other
[ ] OtherTort [] Appea! of Administrative Agency
H. JURYDEMAND: [X Yes [] No
CASE WILL BE READY FOR TRIAL BY
(MONTH/YEARY): June 2021
IV. DO YOU OR ANY OF YOUR CLIENTS OR WITNESSES IN THIS CASE REQUIRE [l Yes
SPECIAL ACCOMMODATIONS DUE TO'A DISABILITY OR AGE? X No

] Wheelchair accessible hearing room and other facilities

U interpreter or other auxiliary aid for the hearing impaired

] Reader or other auxiliary aid for the visually impaired

O Spokesperson or other auxiliary aid for the speech impaired

] Other:

Alforney Name: Michael P. Markins Representing:
Firm: Cipriani & Werner, PC L] Plaintiff ] Defendant
Laidley Tower, Suite 900
500 Lee Street, East
Address: Charleston, WV 25301 [ 1 Cross-Complainant
Telephone: (304) 341-0500 [ Cross-Defendant

Dated: June 8, 2020

M o >

Signature

[ ProSe



IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CHARLESTON AREA MEDICAL
CENTER, INC,,

Plaintiff,
v, Civil Action No. 19-C-1259

BSA LIFESTRUCTURES, INC,,

MI-DE-CON, INC,,

ELCO MECHANICAL CONTRACTORS, LLC,
CARRIER CORPORATION,

MASON & BARRY, INC,, and
ENGINEERING ECONOMICS, INC.,

Defendants.

ELCO MECHANICAL CONTRACTORS. LLC’S
ANSWER TO PLAINTIFF’S COMPLAINT

CODMIES NOW the Defendant, ELCO Mechanical Contractors, LLC, by counsel, and for
its Answer Lo Plaintif"s Complaint states as follows:

GENERAL RESPONSE AND PREAMBLE

This responsive pleading has been prepared, served, and filed by counsel for the Defendant
under the West Virginia Rules of Civil Procedure. As permitted by the Rules, defenses to the
claims made in the Complaint are being asserted alternatively and, in some cases, hypothetically.
Defenses are being asserted regardless of apparent consistency and are based both on legal and
equitable grounds. As the facts of this civil action are fully developed through the discovery
process, certain defenses may be abandoned, modified, or amended as permitted by and consistent
with the West Virginia Rules of Civil Procedure.

No discovery has been conducted to date in the above-captioned civil action. In order to

preserve important legal rights and protection, this Defendant sets forth below certain affirmative



defenses which, based upon the information contained in the Complaint, it believes does or may
apply to some or all of the claims raised therein. This Defendant reserves the right to withdraw,
modify or amend some or all of the affirmative defenses set forth below, in whole or in part,
depending on the outcome of discovery in this civil action.

FIRST DEFENSE

Plaintiff’s Complaint fails to state a claim upon which relief may be granted, and the
Complaint should be dismissed pursuant to West Virginia Rules of Civil Procedure 12(b)(6).

SECOND DEFENSE

PARTIES AND JURISDICTION

1. Answering Paragraph 1 of Plaintiff’s Complaint, this Defendant admits the
allegations contained therein.

2. " Answering Paragraph 2 of Plaintiff’s Complaint, this Defendant is without
sulficient information or knowledge to form a belief to the truth of the matters asserted therein.

3. Answering Paragraph 3 of Plaintiff's Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

4, Answering Paragraph 4 of Plaintiff's Complaint, this Defehdaﬁt admits the
allegations contained therein.

5. Answering Paragraph 5 of Plaintiff’s Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

6. Answering Paragraph 6 of Plaintiff’'s Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

7. Answering Paragraph 7 of Plaintiff's Complaint, this Defendant is without

sufficient information or knowledge to form a belief to the truth of the matters asserted therein.



8. Answering Paragraph 8 of Plaintiff’s Complaint, this Defendant admits the

allegations contained therein.

GENERAL ALLEGATIONS

9. Answering Paragraph 9 of Plaintiff’'s Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

10.  Answering Paragraph 10 of Plaintiff’s Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

[1.  Answering Paragraph 11 of Plaintiff’s Complaint, this Defendant admits the
allegations contained therein.

12, Answering Paragraph 12 of Plaintiff’s Complaint, this Defendant is without
sutficient information or knowledge to form a belief to the truth of the matters asserted therein.

13.  Answering Paragraph 13 of Plaintiff’'s Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

14, Answering Paragraph 14 of Plaintiff’s Complaint, this Defendant admits the
allegations contained therein.

15, Answering Paragraph 15 of Plaintiff’'s Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

16.  Answering Paragraph 16 of Plaintiff’s Complaint, this Defendant admits the
allegations contained therein.

17.  Answering Paragraph 17 of Plaintiff’s Complaint, this Defendant denies the
allegations as phrased.

18.  Answering Paragraph 18 of Plaintiff’s Complaint, this Defendant is without

sufficient information or knowledge to form a belief to the truth of the matters asserted therein,



19.  Answering Paragraph 19 of Plaintiff’'s Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.
20.  Answering Paragraph 20 of Plaintiff's Complaint, this Defendant is without
sutficient information or knowledge to form a belief to the truth of the matters asserted therein.
21. Answering Paragraph 21 of Plaintiff’s Complaint, this Defendant is without
sutficient information or knowledge to form a belief to the truth of the matters asserted therein.
22, Answering Paragraph 22 of Plaintiff's Complaint, this Defendant is without
sufticient information or knowledge to form a belief to the truth of the matters asserted therein.
23.  Answering Paragraph 23 of Plaintiff's Complaint, this Defendant is without
sufticient information or knowledge to form a belief to the truth of the matters asserted therein.
24, Answering Paragraph 24 of Plaintiff's Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.
25.  Answering Paragraph 25 of Plaintiff’s Complaint, this Defendant is without
sufficient ilnformation cr knowledge to form a belief to the truth of the matters asserted therein.
26.  Answering Paragraph 26 of Plaintiff’s Complaint, to the extent allegations are
asserted against Elco, those allegations are denied.
27. Answering Paragraph 27 of Plaintiff's Complaint, this Defendant denies the
allegations contained thercin.
28.  Answering Paragraph 28 of Plaintiff’s Complaint, this Defendant denies the
allegations contained therein as phrased.

29.  Answering Paragraph 29 of Plaintiff’s Complaint, this Defendant denies the

allegations contained therein as phrased.



30.  Answering Paragraph 30 of Plaintiff’s Complaint, this Defendant denies the
allegations contained therein as phrased.

31. Answering Paragraph 31 of Plaintiff’s Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

32.  Answering Paragraph 32 of Plaintift's Complaint, this Defendant denies the
allegations contained therein.

33.  Answering Paragraph 33 of Plaintiff’'s Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

34.  Answering Paragraph 34 of Plaintift’s Complaint, this Defendant denies the
allegations contained therein.

35.  Answering Paragraph 35 of Plaintiff’s Complaint, this Defendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

36.  Answering Paragraph 36 of Plaintiff’s Complaint, this Defendant admits the
allegations contained therein.

37.  Answering Paragraph 37 of Plaintiff’s Complaint, this Defendant denies the
allegations contained therein.

38.  Answering Paragraph 38 of Plaintiff’s Complaint, this Detendant is without
sufficient information or knowledge to form a belief to the truth of the matters asserted therein.

39.  Answering Paragraph 39 of Plaintiff’s Complaint, this Defendant denies the
allegations contained therein as phrased.

40.  Answering Paragraph 40 of Plaintiff’s Complaint, this Defendant denies the

allegations contained therein as phrased.



41. Answering Paragraph 41 of Plaintiff’s Complaint, this Defendant denies the
allegations contained therein,
42. Answering Paragraph 42 of Plaintiff’s Complaint, this Defendant denies the
allegations contained therein as phrased.
COUNT I
Breach of Contract
(Against BSA)
43. - 50. This Defendant states that Paragraphs 43 through 50 are not directed toward
this Defendant and no response is necessary.
COUNT II
Negligent Design and Administration
(Against BSA)
51.- 355, This Defendant states that Paragraphs 51 through 55 are not directed toward
this Defendant and no response is necessary.
COUNT III
Breach of Contract
(MDC, Carrier, MAB, and EEI)

56. - 64. This Defendant states that Paragraphs 56 through 64 are not directed toward

this Defendant and no responsc is necessary.
COUNT 1V
Negligence
(Against MDC, Carrier, MAB, EEIL and ELCO)
65.  This Defendant restates its responses to Paragraphs 1 through 65 as though fully set
forth herein.

66.  Answering Paragraph 66 of Plaintiff’'s Complaint, this Defendant states that

Paragraph 66 calls for a legal conclusion to which no responses is necessary.



67.  Answering Paragraph 67 of Plaintiff's Complaint, this Defendant denies the
allegations contained therein.
68.  Answering Paragraph 68 of Plaintiff’s Complaint, this Defendant denies the

allegations contained therein.
COUNT V
Breach of Warranty
(All Defendants)

69.  This Defendant restates its responses to Paragraphs 1 through 69 as though fully set
forth herein.

70.  Answering Paragraph 70 of Plaintiff’s Complaint, this Defendant denies the
allegations contained therein.

71. Answering Paragraph 71 of Plaintiff’s Complaint, this Defendant denies the
allegations contained therein.

72.  Answering Paragraph 72 of Plaintiff’s Complaint, this Defendant denies the
allegations contained therein.

73. Answering Plaintift’s Prayer for Relief and “WHEREFORE” clause, this
Defendant denies it is liable for any demand, sum or judgment.

74.  This Defendant denies each and every allegation not specifically admitted herein.

75.  Toextent any issue in this matter is not subject to dispositive motion, this Defendant

demands a trial by jury on all issues so triable.

THIRD DEFENSE

To the extent any of the forthcoming affirmative defenses are applicable based upon the
evidence adduced in this matter, this Defendant invokes the following defenses of accord and

satisfaction, arbitration and award, contributory negligence, comparative negligence, assumption of



the risk, waiver, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, laches,
license, payment, release, res judicata, collateral estoppel, statute of frauds, expiration of the statute
of limitations, any applicable statute of repose, lack of personal jurisdiction, and any other matter

constituting an avoidance or affirmative defense.

FOURTH DEFENSE

This Defendant hereby raises and preserves each and every defense set forth in Rules 8, 9,
and 12 of the West Virginia Rules of Civil Procedure, and further reserves the right to raise such
additional defenses as may appear appropriate following further discovery and factual development

in this case.

FIFTH DEFENSE

The damages of the Plaintift, if any, were caused by acts of others over which this Defendant

had no control.

SIXTH DEFENSE

This Defendant asserts that the Plaintiff’s damages, if any, were proximately caused or
contributed to by a superseding and intervening cause or causes other than an action or alleged
omission of this Defendant. Accordingly, recovery against this Defendant is barred.

SEVENTH DEFENSE

At all times material to this case, this Defendant acted in good faith and in an objectively

reasonable manner under the circumstances.

EIGHTH DEFENSE

Defendant acted in good faith and did not perform any actions that were manifestly outside

the scope of its contract.



NINTH DEFENSE

The alleged damages of the Plaintiff were caused by natural occurrences.

TENTH DEFENSE

Defendant complied with or exceeded the requirements of the design professional and the
terms of the contract at issue and completed all of its obligations in a workmanlike manner and

within industry standards.

ELEVENTH DEFENSE

The acts, omissions and/or decisions of the Plaintiff proximately caused the damages of

Plaintiff and it is guilty of comparative fault.

TWELTH DEFENSE

CAMC impliedly warranted the design plans and specifications to this Defendant and this
Defendant cannot be held liable for any deficiencies in those design plans and specifications.

THIRTEENTH DEFENSE

If Defendant is found guilty of any negligence whatsoever, which it denies, such negligence
did not proximately cause of contribute to the damages allegedly sustained by Plaintiff.

FOURTEENTH DEFENSE

To the extent various other parties, named or unnamed as Defendants in the Complaint
have settled or may settle with Plaintiff, this Defendant should be entitled to a setoff for the amount
paid to Plaintiff. Further, this Defendant is not jointly liable for any of the acts or omissions of its

co-defendants.

FIFTEENTH DEFENSE

This Defendant adopts and incorporates by reference all other applicable affirmative

defenses stated by any and all other Defendants, but not specifically set forth herein.



SIXTEENTH DEFENSE

This Defendant denies that this civil action is one in which “costs™ and “attorneys fees”
can be properly awarded and, therefore, affirmatively moves that the portion of the Plaintiff’s
Complaint seeking payment of “costs” be dismissed.

SEVENTEENTH DEFENSE

This Defendant denies that this civil action is one in which prejudgment interest can be
properly awarded and, therefore, affirmatively moves that the portion of the Complaint demanding
prejudgment interest be dismissed.

WHEREFORE, for the reasons set forth hereinabove, Defendant ELCO Mechanical
Contractors, LLC, prays that Plaintift’s Complaint filed against it be dismissed with prejudice and

that it be awarded the costs incurred in defense of this case.

ELCO MECHANICAL
CONTRACTORS, LLC
By Counsel

M AG>——
Michael P. Markins (WVSB #8825)
CIPRIANI & WERNER, PC

500 Lee Street East, Suite 900
Charleston, WV 25301

Telephone: 304-341-0500

Fax: 304-341-0507
mmarkins{@c-wlaw.com




IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CHARLESTON AREA MEDICAL
CENTER, INC,,

Plaintiff,

V. Civil Action No. 19-C-1259

BSA LIFESTRUCTURES, INC.,

MI-DE-CON, INC,,

ELCO MECHANICAL CONTRACTORS, LLC,
CARRIER CORPORATION,

MASON & BARRY, INC., and
ENGINEERING ECONOMICS, INC,,

Defendants.

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing “ELCO MECHANICAL
CONTRACTORS, LLC’S ANSWER TO PLAINTIFF’S COMPLAINT” was served via US

Mail, this 8th day of June, 2020 to the following:

Alexander L. Turner, Esq.
SPILMAN, THOMAS & BATTLE, PLLC
110 Oakwood Drive, Suite 500
Winston-Salem, NC 27103

Gerald M. Titus, II1, Esq.
SPILMAN, THOMAS & BATTLE, PLLC
300 Kanawha Blvd., East
Charleston, WV 25301
Counsel for Plaintiff

Kevin A. Nelson, Esq.
Kelsey Haught Parsons, Esq.
DINSMORE & SHOHL, LLP
707 Virginia Street, East, Suite 1300
Charleston, WV 25301
Counsel for BSA Lifestructures, Inc.



Wendy E. Greve, Esq.
Adam B. Poe, Esq.
PULLIN, FOWLER, FLANAGAN, BROWN
& POE, PLLC
901 Quarrier Street
Charleston, WV 25301
Counsel for Mason & Barry, Inc.

Matthew G. Breneman, Esq.
Thomas Cocchi, Esq.
Adam Auchey, Esq.

ZIMMER KUNZ, PLLC

300 Grant Street, Suite 3000
Pittsburgh, PA 15219

Counsel for Mi-De-Con, Inc.

Daniel R. Higginbotham, Esq.
Sarah A. Meadows, Esq.
THOMAS COMBS & SPANN, PLLC
300 Summers Street, Suite 1380
Charleston, WV 25338
Counsel for Carrier Corporation

Charles R. Bailey, Esq.
Daniel T. LeMasters, Esq.
BAILEY & WYANT, PLLC
500 Virginia Street, East, Suite 600
Charleston, WV 25337
Counsel Engineering Economics, Inc.
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Michael P. Markins (WVSB#8825)
CIPRIANI & WERNER, P.C.

500 Lee Street, East, Suite 900
Charleston, WV 25301
Telephone: 304-341-0500
Facsimile: 304-341-0507
mmarkinsf@c-wlaw.com




