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RORY L. FERRY 11, CLERK

SUPREMECOUHTOFAPPEMS

iN THE SUPREME COURT OF APPEALS OF WEST OF WESTVIRGINIA|
RIVER CITY ALE WORKS, LLC
V8. Ohio County Circuit Court

Civil Case No. 17-C-58

WHEELING NATIONAL
HERITAGE AREA CORPORATION
& THE ARTISAN CENTER

TO: THE HONORABLE CHIEF JUSTICE

PLAINTIFE’S RESPONSE TO DEFENDANT’S MOTION TO REFER CASE TO THE
BUSINESS COURT DIVISION

COMES NOW the Plaintiff, River City Ale Worlks, by counsel Mark A. Kepple and the
law firm of Bailey & Wyant, P1.LC, pursuant to W. Va. Tr. Ct. R. Rule 29.06(a){4), and hereby
opposes Defendant’s Motion to Refer Case fo the Business Court Division. In support of its
position, Plaintiff states as follows:

To justify removal of a matter to-the Business Court Division, the matter before the Court
requires the following:

(1)  the principal claim or clatms involve matters of significance to the
transactions, operations, or governance between business entities; and

(2)  the dispute presents commercial and/or technology issues in which
specialized treatment is likely to improve the expectation of a fait and
reasonable resolution of the confroversy because of the need for specialized
knowledge or expertise in the subject matter or familiarity with some
specific law or legal principles that may be applicable; and

(3)  the principal claim or claims do not involve: consumer litigation, such as
products liability, personal injury, wrongful death, consumer class actions,
actions arising under the West Virginia Consumer Credit Act and consumer
imsurance coverage disputes; non-commercial insurance disputes relating to
bad faith, or disputes in which an individual may be covered under a
commercial policy, but is involved in the dispute in an individual capacity;
employee suits; consumer environmental actions; consumer malpractice




actions; consumer and residential real estate, such as landlord-tenant
disputes; domestic relations; criminal cases; eminent domain or
condemnation; and administrative disputes with government organizations
and regulatory agencies, provided, however, that complex tax appeals are
eligible to be refetred to the Business Court Division.

W. Va, Tr. Ct. R, 29.04(a).

The Business Court Division was created by the West Virginia Legislature “due to the
complex nature of litigation involving highly technical commercial issues.” W. Va. Code § 51-2-
15. The stated legislative purpose of the Business Court Division is, in relevant patt, to offer
“specialized treatment” which will “improve the expectation of a fair and reasonable resolution of
the controversy because of the need for specialized knowledge or expertise in the subject matter
or familiarity with some specific law or legal principles that may be applicable.” W. -Va. Tr. C.R.
29.04(a)(2), supra.

In the few West Virginia Supreme Court opinions dealing with the Business Court Division
since its inception, this Court has found it to be a useful tool in resolving complex business
litigation. See, e.g., Am. Bituminous Power Partners, L.P. v. Horizon Ventures of W. Virginia, Inc.,
No. 14-0446, 2015 WL 2261649, at ¥7 (W. Va. May 13, 2015) (transferring a case to the Business
Court Division due to the “complexity of the contractual agreements governing [the] dispute”).
For example, the Business Court, in Lee Trace, LLC v. Hess, No. 14-0962, 2015 WL 7628718, at
*2 (W. Va. Nov. 20, 2015), dealt with complex real estate assessment,'miscalculation of tax
assessments, required depreciation factors, and assessment equalization. Similarly, in Harrison
Cty. Dev, Auth. v. Teirick & Bartlett, PLLC, No. 14-0964, 2015 WL 7628703, at *1 (W. Va. Nov.

20, 2015), it dealt with auditing and potential embezzlement via accounting procedures, The

instant case, in conirast, is decidedly not complex litigation. It is a simple declaratory judgment




action which circuit courts have been handling in this state for 150 years, and it assuredly does not
require the empaneling of the Business Couit. |

Defendant attempts to justify this case’s removal to the Business Court Division because
it allegedly raises “complex and important issues regarding the enforcement of commercial leases
by their ferms in cases in which there is a claim of unwritten understandings not embodied in the
lease document.” Def’s Motion to Refer, p. 2. Plaintiff is unsure of any “complex” issues existing
the instant case that require the empaneling of a separate and specialized coutt to resolve, as this
is a simple declaratory judgment action dealing with a relatively standard contract.

River City Ale Works (“River City”) is simply asking the Court to hold ihat the Defauit
Notice issued by the Wheeling National Heritage Atea Corporation (“WNHAC”) is insufficient to
terminate the lease, and that the lease will continue. P1’s Cplt.. § 32. The lease is 11 pages long
and does not contain any complex provisions that would require any significant expertise to
resolve. PI’s Cplt., Exhibit A. In fact, this “dispute” is easily resolved merely by looking at PI’s
Cplt., Exhibit B, which shows that River City was not in default at any time. Thete are also some
extracontractual conversations between the two parties that will be relevant fo the resolution of
this action. Nothing about the lease, or the appurtenant conversations, is remotely complicated.
This case, very simply, does not belong before the Business Court Division,

If this Court holds that simple contractual declaratory judgment actions such as this one
commonly fall within the purview; of the Business Court Division, the Business Coutt will be
inundated with every minor contractual skirmish between commercial parties, as opposed to
tegitimately complicated litigation requiring “specialized treatment,” as required by Tr. Ct. R.

29.03.




WHEREFORE, Plaintiff asks this Court to DENY Defendant’s Motion to refer this case to
the Business Court Division, as this matter does not comprise the sott of “complicated litigation™

the Business Court exists to resolve.

River City Ale Works, LLC,
By Counsel
Mary/A. Kepple, Bsq.
W/Va. Bar # 7470
'5 19 Chapline Street -
Wheeling, WV 26003
{304)233-3100

(304)233-0201
mkepple@baileywyant.com




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

RIVER CITY ALE WORKS, LL.C,
Plaintiff(s),
Ohio County Circuit Court
VS. Civil Action No. 17-C-58

WHEELING NATIONAL
HERITAGE AREA CORPORATION
& THE ARTISAN CENTER,

Defendant(s).
TO: TRE HONORABLE CHIEF JUSTICE

MOTION To REFER CASE To THE BUSINESS COURT DIVISION

Pursuant to Rule 29.06 of the West Virginia Trial Court Rules, the Defendant, Wheeling Heritage
National Area Corporation, by counsel, Patrick S. Cassidy, Esq., Irvin N. Shapell, Esq., and Cassidy,
Cogan, Shapell & Voegelin, L.C., respectfully requests the above-styled case be referred to the Business

Court Division.

In regard to additional related actions:
X There are no known related actions.
The following related actions could be the subject of consolidation, and are

now pending
or
may be filed in the future, (Plcase list case style, number, snd Court i€ ony)

This action involves; (Please check all that apply)

X Breach of Contract; Commercial Non-consumer dehts;
Sale or Purchase of Commercial Entity; luternal Affairs of a Commercial Entity;
Sale or Purchase of Commercial Real Trade Secrets and Trademark Infringement;
Estate;

Non-compete Agreements;

Inteilectual Property, Securities, Technology
Disputes;

Sale or Purchase of Commercial Products
Covered by the Uniform Commercial
Code;

X Terms of a Commercial Lease;
{e0145944.1]

Commercial Torts;

(continued on next) Page 1 of 3



Insurance Coverage Disputes in Mergers, Consolidations, Sale of Assets,
Commercial Insurance Policies; Issuance of Debt, Equity and Like Interest;

Professional Liability Claims in Shareholders Derivative Claims;
Connection with the Rendering of

Professional Services to a Commercial . .
Entity; Franchisees/Franchisors;
2

Commercial Bank Transactions;

Internet, Electronic Commerce and

Anti-trust Actions between Commercial )
Biotechnology

Entities;
X Injunctive and Declaratory Relief X Disputes involving Commercial Entities; or
Between Other (Deseribe)

Commercial Entities;

Liability of Sharehalders, Directors,
Officers, Partners, etc.;

In support of this motion, this matter contains issues significant to businesses, and presents novel
and/or complex commercial or technological issues for which specialized treatment will be helpful, as
more fully described here:

This case involves the interpretation of the terms of a commercial lease and of the actions of the
commercial tenant that constitute the default of that lease in accordance with the legal precedents of
West Virginia. Plaintiff’s Declaratory Action alleges that the parties to & commercial lease had
controlling understandings outside the four comers of the lease, while Defendant asserts that the
lease docurment itself controls Defendant’s actions in noticing Plaintiff’s default and terminating the
lease, in accordance with the lease terms. This case raises complex and important issues regarding
the enforcement of commercial leases by their terms in cases in which there is a claim of unwritten
understandings not embodied in the lease document. Commercial lessors and lessees must have
consistent enforcement of lease documents, by their terms, in order to maintain a consistent legal
environment for these important contracts.

In further support of this Motion, please find attached hereto an accurate copy of the operative

Complaint, the Answer and Counterclaim, and the docket sheet,

In regard to expedited review, the Movant:

X DOES NOT request an expedited review under W,Va. Trial Court Rule 29.06(a)(4), and
gives notice that all affccted parties may file a memorandum stating their position, in
accordance with W.Va. Trial Court Rule 29,

hereby REQUESTS that the Chief Justice grant this Motion to Refer without responses,
pursuant to W.Va. Trial Court Rule 29.06(a)(4), and contends that the following
constitutes good cause to do s0:

(D091
Motion to Refer
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WHEREFORE, the undersigned hereby MOVES, pursuant to W.Va, Trial Court Rule 29, the
Chief Tustice of the West Virginia Supreme Court of Appeals to refer this case to the Business Court

Division.

Respectfully submitted, this st day of August, 2017,

Patrick S. Cassidy, Counsel for Defendanty—
(WV Bar No. 6§71)

CASSIDY, COGAN,

SHAPELL & VOEGELIN, L.C.

The First State Capitol

1413 Eoff Street

Wheeling, WV 26003

Telephone; (304) 232-8100

Facsimile: (304) 232-8200

peassidy@walslaw.cotn

CERTIFICATE OF SERVICE

I, Patrick S. Cassidy, Esq,, do hereby certify that on this 1st day of August, 2017, I have served the
foregoing “Motion to Refer Case to Business Court Division,” with attachments by U.S. First Class
Mail to Mark A. Kepple, Esq., Bailey & Wyant, PLLC, 1219 Chapline Street, Wheeling, WV
26003, to the Ohio County Circuit Clerk’s Office, io Honorable Ronald E. Wilsen, Circuit Court
Judge, and the Business Court Division Central Office, Berkeley County Judicial Center, 380 West
South Street, Suite 2100, Martinsburg, WV 25401.

Sender Si gnature \ '

_Motion to Refer
Paged of3
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COMPLAINT



IN THE CIRCUIT COURT OF OHIO COUNTY, WEST VIRGINIA

RIVER CITY ALE WORKS, 1L.1.C
1400 Main Street
Wheeling, WV

Civil Case No. k‘:\’;‘: 55

V5.

WHEELING NATIONAL
HERITAGE AREA
CORPORATION & THE ARTISAN
CENTER

1400 Main Street

Wheeling, WV 26003

|y
. COQMPLAINT FOR PRELIMINARY INJUNCTION, PERMANENT
;  INJUNCTION, AND DECLARATORY JUDGMENT

[28

L C't.x_riles now the plaintiffs, by and through Mark A, Kepple, Esquire, and for their
[a W)

domiplaint statcs as follows:

a ‘-

- !.;Thc plaintiff River City Ale Works, LLC (River City) is a limited liability company
"n-:rganizzd and existing under the lew of the Stale of West Virginia. The plaintff
operates a restaurant and catering business located at the Artisan Center located at
1400 Main Street, Wheeling, WV. A Naotice of Lis Pendens will be filed with the
Clerk of the Ohio Caunty Commission.

2. WNHAC (Wheeling National Heritage Area Corporation) fulfills a vital role of
supporting and enhancing the historical interests, economic vitality and overall
inteprity of the Wheeling Aren, WNHAC also owns the Artisan Center and leases the
first and third floor of the Artisan Center to the plaintiff 1o aperate a Restawrant,

Catering, Banquet and Conference operation.

1




. WNHAC and River City have cooperatively worked together pursuant to a Jeasing
agreement since 1999, The current and applicable lease is attached hereto and
incorporated hereln by reference as Exhibit A.

. River City has a lensehold and real property interest in the first and third floor of the
Artisan Center pursuant to the icase agreement referenced herein, The subject fease is
valid, applicable, and enforceable, Said lease apreement continues [ato the future.

- River City uses the Artisan Center for virtually daily and nightly restaurant and bar
activities.

- River City has invested thousands of dollars In advertising and branding of its
restaurant, catering, and banquet enterprises,

. River City has invested tens of thousands of dollars in restaurant supplies and
equipment.

. River City has entered into revolving and continutng contracts and/or leasing
agreements with service providers, other businesses, and companles that will continue
into the future.

. River City employs approximately 50 fuli-time and part-time employees who depend

upon it for their income.

10. River City has entered into contractusl selationships with numerous companies,

entities, and individuals 10 host banquets and events through 2018 Artisan Center.

L 1. River City has scheduled approximately 50 events through 2018 at the Artisan Center

into the foreseeable fitture,

12. River City has paid to WNHAC all rents due and owing through their leasing

agreament.




13. River City has paid to WNHAC all percentages of gross due and owing pursuant to
the leasing agreement,

(4. River City has puid literally hundreds of thousands of dollars to WNHAC in rent,

13. River City and WNHAC had an informal agreement 10 pay rent on & floating schedule
without regard to the explicit due date under the Jease,

16, River City and WNHAC continued to agree to accept rental payments on a floaling
schedule for years,

17, River City timely paid all rent as agreed to by WNHAC,

(8. River City never missed any rent payments or other financiel obligations.

19. River City reccived a Notice of Default claiming that one rent payment was not made
and thus River City's lease was terminated and that the tenancy will continue on a
month to month basis. The Notice further provided that the month 16 month tenancy
could be termingble with two week's notice.

20, River City, through its owner and manager, Jason Miller, advised WNHAC, that it
objected to this Notice and that it wes not possible for River City 1o continue to
operate if WNHAC continued to nssert the position that the lease was terminated.

21, River City was forced to retain counsel to address these unfortunate developments, In
this regard River City's counsel senl three leiters to WNHAC clarifying the payment
of rents and demanding that WNHAC rescind the Default notics and allow the Jease
to continue pursuant to the express terms of the |ease. See Exhibits B,C, & D
aftached hereto and incorporated herein by reference.

22, WNBAC seemingly has ignored River City's request for rescission of the Default

Notice and hes further failed (o confirm that the lease shall continue into the future.




23, River City has provided specific information to WNHAC demonstrating that the lease
payments were made [n direct contravention of the information provided in the
Deafault Notice,

24. River City has received questions from patrons and potential customers inquiting
whether River City will continue in this location and be able to host their events and
dinlng needs,

25. River City has investigated the local availability for restaurant and conference space
to determine whether a suitable replacement space is available, Such investigation
has revealed that no other space of the caliber and quality of the Artisan space is
avaiiable,

26, River City is certain that should WNHAC be continued to proceed 1o claim that the
lease is terminated, it will lose business that it has already booked, and that it is losing
potential business due Lo the uncertainty created by WNHAC in claiming default,

27. Upon information and belief, Wheeling's business and community eavironment,
particularly the Downtown sector, is improving and will aniy become more vibrant,

28. Upon information and helief, more residential living options are available in
Downtown Wheeling,

29. Upon information and belief, more commerce and business is coming to the
Downtown Wheeling area,

30. [t is a misguided approach for WNHAC to take any actions which jeopardizes River

City's ability to continue doing business at the Artisan Center.




31, Terminating the lease and/or implementing the two week cancellation of the month to
month tenancy will irreparably harm River City and likely cause the failure of the
business.

32. River City Is entitled to Declaratory Judgment that the Default Notice is insuficient
to terminate the lease, and thet the [ease will continue pursuant to the express lerms of
the lease attached hereto as Exhibit A.

33, Pursuant 1o Rule 65 of the West Virginia Rules of Civil Procedure, it clearly appears
from specific facts shown by this verified complaint that immediate and irreparable
injury, loss, or damage will result to the plaintiff if an injunction is not entéred.

34. The tnjunction should issue due to the likelihood of irreparable hurm to the plaintiff
without the injunction; there is no likelihood of harm to the defendant with st
injtmetion; the plaintiff has a high likelihood of success on the merits; and (4) the
public interest supports keeping a local business and restaurant in downiown
Wheeling employing up to 50 people and serving as a dining destination end
conferetice and banquet center.

35. River City respectfully requests that this Court enter an Order of Injunction
prohibiting the defendant from terminating the lease pursuant to the Defauli Notice,
and further prohibiting the defendant from converting the leasc to a month to month
tenancy, and further prohibiling the defendant from attempting to terminate the lease
agreement in any respect.

36. Failing the relief sought in the above paragraphs, the Plaintiff will suffer irreparable

harm consisting of loss of business and termination of future opportunities,




37. A penmanent injunction is necessary to prohibit the defendant from harming this
plaintiff further.

WHEREFORE, the plaintiff respectfully requests Declaratory Judgment as requested

herein, that the Couri decree that the lease is not in Default, but may continue pursuant to the

terms expressed in Exhibit A, and that the Court issue an injunction prohibiting the defendant

from claiming that the plaintifT is in default of their leasing ngreement, and for all other further

relief as this Court deems appraprlate.

River City Ale Works, LLC,
:’ By Counse)

A Kep e, Esquire
Va Bar # 7470
1219 Chapline Street

Wheeling, WV 26003
(304)233-3100
{304)233-0201
mkepple@baileywyant.com




GROSS LEASE AGREEMENT

THIS LEASE s entered into this 1 day of May, 2011, by and Yetween the
Wheeling National Heritage Area Carporation, a West Virginia not-for-profit cotporation
("Lessor"), and River City Als Works, L.L.C., 8 West Virginia L.L.C., qualified to do business
in West Visginla ("Lessee®). Lessor represents that it is presently leasing the building of which
the premises hereby leased are 2 part, from the City of Wheeling,

(1)  Prewmises
Lessor eases to Lessee and Lessez leases from Lessor upon terms and conditions set
forth hereln ceriain real property being that partlon of the building commonly known s the
Wheeling Antisan Canter, 1400 Main Street, Wheeling, Ohlo County, West Virginia, as shown
on the floor plans dated 18 September 1995 attached hereto as *Exhibit A " approximalely
12,780 square fest of the firat floar end 14,080 square feet of the basentent of the said:building,- '
fogether with any improvements, rights-of-way, casements aud any ather rights, il any,
appurienant thereto, The premises shall also ixclude the third flocr kitchen, bathrooms, hal,
commian arcas, stock foom, liquor roum (closet), and banquat space toibé used in'a ghared !
manrict with the Lessor as hereinafier described in subsequent partions of this lease.

() Term of Lense
The term of this Lease shall begin on the 15t day of May 2011 "Commencement Dnte"}

snd shall extend through the 30th day of Apiil 2016 (50 months), unless terminated sooner as
provided herein (*Termination Date"),

{3} Rental

Lessee ngrees to pay to Leasor sixty (60) equal monthly instaflments of $5,763.47 on the
first ity of each month during sald lease period, begluning on May 1, 2011 at the fallowing
address: Wheeling National Heritage Arsa Corporation, 1400 Main Streel, Post Office Box 150,
Wheeling, West Virginia 26003 (or at such other address as Lessor may designate in writing from
time to tirae) without any seioff or deduction whatsoever. Leéssee willalso pay in ront six percent
(6%) Bf the Gross Sales gained from evenis conductzd by Lessec og the third floor of the =~ -
Wheeling Artisan Center.:

“Grass Sales” shall ba defined as gross receipts derived fom restaurant, cetering and bar
sales, excepf salea on coin operated machines, limited video lottery machines or other authotized
West Virginia Lottery praducts. Authorized deductions from the aforementioned "Cross Sales”
include, without mitation, tips, salarles and wages, employwent taxes, B&O 1axes, sales tax,
rental fees and sscurlly deposits,

Leaso: may examifne Lessee's books and records from time to time, during reasonable
business hours afier ceasonable prior notlee, 10 verify Léssee's réported grass sales, Lessor's right
to examite books end records under the preceding sentence with raspect ta each other during the
tern of this lease sheli expire six months after the close of that calendar year. The Lessor agrees
that the materizls contalned within the Lessee®s books and records constiture the Lessee's private
and privileged meterials and must be maintuined in a private and privileged maaner. {1 is the
Lessor and Lessea’s agreement that the Lesyor shall not disclose the contents of the Lessee's
books and records to eny outside eatity with the excention of the Lessor’s certified public @

EXHIBIT
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accountant [nsofar as it Is necessary for the examination cantemplated under this agreement, It is
agreed the certified public accountant shall be bound by this agresment.

(4) UseofPremiyes

Lessee shell have the dight to use and accupy the Premises io serve food and alecholjc
beverages to the public. Any uther use shall be permitted only with the prior written consent of
Lessor, which cunsent shell not be unreasonably withheld, Hours of operation shall be consislent
with the market and business flow and al the Lessee's discretlon but will not unressonably
interfere with the quict enjoyment of other teaants of the Whealing Artisan Cenler. Thratghout
the primary term of this Leuse (and sny extznsion thereof), Lessee, at Legsee's sole cost and
expense, covenants 10 promptly comply with a1l [aws and ordinances and the orders, rules,
rzgulations and requirements of all federal, stte and municipal govemments and eppropriate
departments, commissians, boards und officers thereof with respest to the operation of Lessee's

business in the Premises.
(3)  PaymentolTaxes and Assessments

Lessee will pay all sales and use taxes on its food, beverage, meschandise, restsurant and
kitchen equipment.

Leages shall be solely responsible for liquor, bevernge and other applicable, state liquor
licznse registration, the annual occupational tax and all requited relevant food service end
business licenses, Lesses shall pay its portion of the Five Service fee.

(6) Lexseo's Inzuvapce
During the primary term of this Lease (and any extension thereof), Lessee shail carry and

maintain the followiog types of insurance in the amounts speeified, at Lessee's sole cost and
expense, and for the mutun! benefit of Lessor end Lessee:

() Lisbility Insumnce, Lessee shalf at all times keep in force a comprehensive general
combined ligbility insurance policy, including liquor lishitity, providing pratection of at least $1
million combined single limit (with no deductible) egainst claim and iability for personal
injury, bodily injury, death and property damage acising frorm the use, ownership, mainteoance,
disuso or condition of the Premises, any improvements located o or appurienant to the
Premiites, improvetents or adjoining arens or ways. Lesgor shall be named and protected under
the terms and conditions of said palicy ns Lessor of the Premises,

(b} Workmen's Compensation. Lessee shall also purchase Workers Compensation
Insurence in complintce with sl siats, fedezal and other governmentel laws, mles and
regulations. :

(c) Personial Property. Lesses shall be responsible for insuring any and al? personal
property that may be owned by Leasee, Any insuvance that niay be purcheased pursuant 1o this
prragraph and any procesds thst may be payable a5 a result of a Joss under any such insurance
shall in no way reduce, aller, diminish or modify any provisions of this Lease and spacifically the
inderamity provisions hereof,

(d) Walver of Subcogstion. ‘The parties sgrue that all insurance policies obtained
pursuant to this Leass shall include aclsuss or endorsement which shall walve the right of

subrogation on the part of the Insurance carrier agaiiist both Leesor end Lesseé., Lessar and
Lessee hereby release the pther from eny and ail ligbility or responsibility to the other or

enyone claiming through or under them by way of subrogstion,
; )



(e) Miscellaneous, All insurance by virtue of this Lease shall be writien with an insurance
company licensed to do business within the State of West Virginia znd epproved by Lessor
{which spproval shall nol be unreasenably withhe!d), with such policies 1o be nonassessable.
Lessee shal) provide Lessor with the original insurance policles or a Certificate of Insurance
(with proof of payment thereon), which shall provide that the insuring company shail give nolice
in writing to Lessor within thirty (30) calendar days prior (o canceilation, termination or, in the
event of a metecial change in such Inserance, for eny teason whatsoever, An endorsement shal
provide thot eny proceeds (except lisbility insurance praceeds) of any loss shall be payable to
Lessor end Lessee gs their respective inlerests may appear, excepl thal in the event Lessor
purchpses the all-risk insurancs, then any loss shall be payable to Lessar,

Lessor shat) at &l times during the term of this Lease (end any extension therzof) {nsure
the Premises and common areas against all risk of direct physical loss. The insurance policy ora
duly exsouted cerfificnts for the same, logether with satisfactory evldence of the paymeat of the
premium thereof, shall be deposited with Lesses upon execution of this Lease and upon renewals
of such poticles not less than thirty (30) calendar days prior to the expiration of the tenn of such

coverage,

(N Subl 1 Lessor's Lien sn Y

Assignment and Subletting: This Lerse or any intevest berein may iot-be assigned by
Lessee, voluntarily or involuniarily, by operation of law or otherwise, and all or any part af the
Premises shall not be subleased by Lesses without the prior written consent of Lessor, which
consent shall not be unreasonsbly withhold. Any consent to assignment or subletiing given by
Lessor shall nol constitute # waiver of necessity for such consent to n sulrscquent assignment or
subletting, Natwithsianding any assignment or sublease, Lessze shall remain fully liable under
the terms and conditions of this Leass and shall not be raleased from performing any of the terms,
covenants end conditions hereof. Auy assignee or sublesses {in addition to Lesses) shall be
persanally responsible for el payments, conditions, covetnnis and sgreements in this Lease. Any
nsslgnment or subleftiog in vialation of this paragraph shall be nuil and vold,

Lessor's Lieny: As security for the performance of the obligations of the Lessee under this
Lense, the Lessee hereby grants the Lessor a security interest in al) of the property now awned or
hereaflar acquired by the Lessee which is located in the Leased Premises aad all proceeds and
products thereof, unless such property is elready subosdinatcd to other partics The Lessee will not
remove any of such personal property from the Leased Premises untl) all of the Lessee's
obliguiions under this Lease have been satisfied in fufl, The Lessan agrees to execute ond deliver
{o the Lessor such fnancing statements, continuation staiements and other instruments which
might reasonably be required to perfect, protect or continue the foregoing security intetest within
- ten (10) dayy after written request therafor, Lessor agrees that the security intarest granted to it
under this paragraph is 8nd will remain subordinate to any security interest of Lessee's lenders as
well as the interest of any holder of a purchasz teney secudty intarest, whether any such security
Interest now exlsis or is latar crested, The preceding semtence is intended to be sclf-oparative, but
Lessor shall nevertheless promptly cxcouie rensoneble instruments of subordinetion to the effect
if rerannable requested to do so by Lessze,

Lessar's Transfer: In the event the Lessor transfers Ihe Lessor's [nterest in the Leased
Premises, end the irapsferes Bssumes this leasc in writing, the Lessor will thereby be relensed
from nny farther obligation hereander and the Lessze agrees o atiam end look solely to the @:}
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tranisferes for the performance of such obligations. The agreament of the Lessez (o attorn to the
destgnee of the Lessor will survive any termination of rights of the Landlord in the Leased
Premises and the Lasses agrees to execute and deliver fo the designee of the Lessor from fime to
tintc within ten (10) days after writien request thepefor, all inatruments which might be reasanably
requlred by the Lessor to confirm such atlornment.

@)  Utificfes

Lessor reprosents that the following utility services will be availabls to the Premises as of
the Commericoment Date: waler, scwer, heat, gas and elecieicity. Lesses shall promptly, payall .
separately metered cherges for water, ‘sewer, heat, gas, electriclty and other public utilities used in’
the kitchen. The altemative smount to b paid by Lesses to Lessor shall be a mutually npresnhle
percentage of all water, sewer, heal, gas, electricity and other public utilities utilizad byall
nanis of the Wheeling Artisan Center, The remainder of utiilty axpensss, incl uding eleciriclty in
the restaurant space of the River City Ale Works, LLC and ail HVAC viitl beipald for'by.the -
Lessor. Lessee hea the right to audit all bills and invokees for utilities ag appropriate, Unless
caused by the grass negligence or willfl misconduct of the Lessar, or the faiture of Lessos to
fubfill its obligation under this Lease, Lessor shall not be liable for any logs or damege caused by
an interruption or failure of utitity services serving the Premises, Ifwiility service is not availatje
1o thie Premises for any period of theee consecutive days, renlal payments due under this |sass
shall ebate until such time as utility service is restored to the premises,

(M Liability aud Ipdemnity Provisions

2)No P ip or Joint Vent esil pot an [nterest in Real Propery. Nothing
conteined in thiy Agreement shall constltute of be construed to be or create a partnership ar joint
venturs between the Lessor, its successors or sasigns, on the one pad, and the Lesset/Qperatot, its
suieeessors or assigns on the other part. Lessor and Lessee/Operator ackniowledge that the
reletionship belween them is one of Lessor and Lessee/Operator wnid rot one of Landlord and
Tenanl and this Agreemeat shelf not at any time be deemed an interest in the real estate or pei as o
Lien of any nature against the Restaurant or the Promisas. Lessee agroes that its righis 1o the
Premises are subordinate to the rights of any current ar Faturz lender that =xecutes a non-
disturbance agrecment with respest to the Premises and this lease.

This provision shatl be self-operative and no farther instrument of subordination shall be
required. The Lessee shall within five (5) days afler writian request by Lessor, execute any
certificate or other instrument that the Lessor or any lender may teasonshly request as Lo such
subordination, and the Lessee hereby irrevocably constitutes and appoints the Lessor s ils
attomey-in-fact to execute any such cerlificats or instrument for and on behalf of the Lesses if
Lessee shall fail o do so in compliance with the 1=tms and conditions of the provision,

{b) Subject 1o Seotion 6{d) above, Lesses agrees to exonerate, hold harmless, protect and
indetpnify Lessor, cr any owner of the Premises, from and against any and ull losses, damages,
claims, suits or actions, Judgmants and costs which may arise during the primary term of this
Lease, and any extension thereof, for personal Injury, loss of life or damaged property sustained in
the Premises or the improvements and appurtenances upon the Premiscy, and from and agninst all
costs, counsel fees, expenses and liabifities incurred in any such claims, the investigation thereor
or ihe defense of any action or praceeding hrought thereon; and from and against arny judgments,
ozders, decrees or [iens resultant therefrom end any fines Jevied by any authority for any Jaw,
regulation or ordinanes by virtue of Lesseo's usc of the improvements and appuriepancey upon the
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Premises. Lesses shall sot permlt any mechanic's or materialmen's liens to be filed against the
Premiszs and hereby Indemnifies and holds Lessor harmless from and apainst any Hability,
damage, expensa or cost which may be incurred by £essor in connection with any mechenic's or
materiaimen's lions which may be filed against the Premises es a iesult of actions of Lessee. This
indsmnity shall spevifically include attomeys' fees and any costs incurred by Lessor (o enforee
this indemnity,

(10) Mainienance and Repairs

Throughout the primary term of this Lease (and any extension thereof), Lassor, a1 Lessor's
sole cost and expense, shall otaintain in good, substantal and sufficient condition, repair and
order, the foundalions, bearing and exterior walls (excluding painting thereof), Dooring,
subflooring, roof and all other structural paris of the Premises {"Structural Repairs™).
Notwithsianding the provisions of the sentence immediately preceding, [assee shall be
responsible fur ey Structuta) Repalrs eaused hy Lesses by reason of Lessee's occupancy or by
the negligence of Lessee. Except for the Structural Repairs and the provisions of paragroph 12 of
this Lease, Lessor shall, at Lessor's sole cast and expense, maintain, repait and keep the interior
and exterior of the Premisas painted and in clean condition and tepair, including but not limited
to all plale gluss, glass and show windows, doors, signs, sidewalks, curbs, adjoining or In front of
the Premises, all connections with sicam, water, electrlc, gas mains and sewers, elevatars, air
conditioning and air cooling systoms, heating apparatus, boilers, machinery and any other fixtures
used in connection with the operation of the Premises,

Notwithstanding the foregoing, however, the Lesser shall, st ity sole cost and expense,
malutain and vepair and keap sl interior of the first and third flooss painted and in clean
condition, and, if necessary, maintain and repalr all connactions with stenm, heater, electric, gas,
and sewers Jocated In the first and third flooy kitchen arer of the premises. The supply lines for
the waler, gas and steam, alang with the electricel distribution and sewer stacks remaln the
responsibility of the Lessor. The Lessee's responsibilities begin where ils connections are made,
The parties to this agreement shell retain & private entity 1o clear snow, lce and debris from the
sidewalks and curbs and share tiess expensas equally.

Lessee shail have the right, mt Lesses's role cost and expense, to make changes or
altcratious (o the bullding on the Premises; provided, however, that in all cases any such chanpes
or alterations shall be mads subject to the following conditions, which Lesses agrazes to ohserve

(e) Copsent of Lessor, Lessee shall ba entitled to make altertions lo the Premises that are
incident to repair and maintenance activities in the ordinary course of ils business, without the
need for any consent of Lessor, Notwithstanding the preceding sentcnce, Lessee shall not muke
any alterations to the floor ptan of the Premises or any alterations that affect the strustural
intogrity of the Wheeling Artisan Center {ps reasonably determined by Lassee) withoul obteining
the prior written consent of Lessor to such alterations, Altcrmations made by Lessee under this
paragraph shall be completed in @ good and workmanlike manner incompliance with applicable
laws. e

(b) Consent of Lender. Before commencing any aforesaid change or alteration costing
above $200,000, Lessec shall procure and deliver to Lessor wrilten consent of the haldes or
holders of any morigage or deed of trust ("Monigage®) covering the Premises, If required by said
enctimbrance or encumbrances.

(c) Permits. No change or alteration shall be undertaken unti! Lessee shall have procured
and paid for all required municipat and other govermentst peomits end suthorizations of the
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verjous municipal departments end governmental subdivisions having jurisdiction. Lessor shall
aggure that e}l applicable bullding codes end zoning pravisions have been met (o cnsure the
operation of 8 Brewpub on the premises. Alf plans and specifications relating to any change or
alteration shall be submitted to Lessor for Lessor's spproval, subject to Bection 12, which shall
tiot be unreasonsbly withheld. ..

(d) Governmenital Compliance. Al work done in connection with eny change or

elteration shall be done in a good and workmanlike mennec and in compliance with ol butlding
and zoning laws, and with other laws, ordinances, orders, rules, regulations and requirements of
afl federal, state and municipal governments and (he appropriate departments, commissions,
boards and officers thereof

(c) Signagoe. Lessea shall consult with the Wheeling National Herilage Area Carporatinn
with respect to any signs to be placed on the exterior of the Wheeling Artisan Center,

(11) Condemnation
() Partig! Taking, If, during the primary teem of this Lease (or any exiension thereof),ten

(10) percent or moze of the Premis= shall ba leken a3 & result of the exercisa of the power of
eminent domain (with or without litigation) or is trensferred by agreement in conaection with or
in iew of 'or under threat of condemnatlon, the Lessex muy teqminate this lease without penalty,

I, during the primety term of this Lease (or any extension ihereof), less than ten {10)
percent of the Premises shall be taken in any such proceeding, this Lease shall not tesminate
unless it is impracticable for Lesses 1o continue operation of 118 business in that portion of the
Premises that remains, The rent thevenfler duz and payable by Leasee shafl be reduced in such
proportion as the mature, value erd extent of the part so taken bears to the whale of 1he Premises,
Lessor shatl restore the Premises for the uss of Lesses,

(b) Award. Any award granted for either partial or complele taking regarding the
Fremises sha!l be the property of Lessor. Lessee shall be entitled to such porifon of the award
attributable ta leasehold improvements ar other property of Lessee laken by the condemning
authority, Matters which cannot be resalved between the parties shalt be submitted 10 asbitmtion
pursuant to e paragraphs immedintely foliowing.

(v) Arbitration. If Lessor and Lerses are unsble to agree as o any provision contained in
the condemnation peragraph of this Leaze, such question or questions shali bc submitted to
arbitratlon, Such arbitration shall be submitted to one arbiivator smrtually selected, if possible, IF
the parties are unable to agree upon one such srbitrator within fikeen (15) calendar days aftar the
toking, the ucbiteation sheil be by theee arbitrators {o be solected as set forth belaw, The
arbltration shall bz in aceordance with the commercial arbitration rules of the American
Arbitration Associstion then in effect or in accordance with the cormmercial arbitration rules of
similas organization, if the American Arbitration Association {s no longer in existence.

Oae arblerator shall be selected by each party hereto and wriiten notice of such
appointment shall be glven to the other party hereto, The two arbitrators so appointed shall,
within fificen (15) calendar days after their appointment, sppofnt a third arbitretor, who shalf
serve a5 chairman of the boerd of arbitration, A heasing shidl be hefd on the questions &nd
controversies to be arbitrated as soon os practicable but no later then thirty (30) calendar days
sfter the full board of arbitrators hias been selected, ond upon written riotice thereof glven by the
chajrman of safd board to both parties hereto. At such hearing, both pasties shall have the dight 1o
be prasent to be heard, ARer such hearing, the board shall render ity wrilten decizion on the
arbitrated questions gad controversles,
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The desision of ane arbitrator, if mutually sefected, or the decision of & méjority of the
three arbitrators, if it is necessary 1o employ same, shalf be binding exd conclusive upon the
parties horeto. All fees and expenses of arbitration (exclunive of atlorneys’ fees) shall be shared
equally by the paties hersto,

In the event cither party hereto, after receip! of writtén nofice of the appointment of the
first arbitrator by the uthet party herelo, shall fail or refuse lo appoint the second asbitrator or (o
give written notlce of such appointment within the period of fiRsen (15) calendar days as
uforesaid, sich appointment chell be made for the defauliing party, on the application of the ather
party, by 8 judge of the cowrt in and for the county tn which the Premises is Jocated #nd Which
court bas unkimited monetary jurdsdiction in civil cases, Likewfse, If the first two arbitrators
selected and sppointed in uccordance wilh this proviston shall faif to sgree vpon and eppoint spid
third arbitrator within [ifteen (15) calendar days after the second arbitrator shall have besa
appainted by & party herato, or by said judge for sald party, eaid third arbitrator shalt be damed
and appointed by another judgs of said court having jurisdiction as stated above on the
application of either party hereta; provided, however, that iF the second arbitrator be appointed by
2 judge of said court, the eppointment of said third arbitrator shall nat be made by the same
judge.

(12) Desirustion of Premises snd Casgalty

If any butlding or improvements standing or erected upon the Premises shal] be deziroyed
or damaged ("Damege”) in whole ar in part by fire or 55 a result of, directly or indirectly, war or
act of God ar ocaurring for any reason whatsogver, Lessor shall pramptly repair, replace and
rebuild the same ("Restamtion”) at least to the extent of the value and as near] y as practicable o
the character of the building or improvements existing ftnmediately prios to the Damage, During
the Restoration, Less=e shall be enfitled to a proportionate reduction of rental while such wosk is
being completed, said proportionate reduction shall be based upon the extent to which the
Restoration interferes with Lessee's use of the Premises, In the event {g) the Premises are
encumbered by & Mortgage and the holder of the Mortgage requires that all or 1 poriion of the
proceeds of the Insurance be paid to seid holder, or (b) the insurance proceeds availeble for the
Restoration are [ess than ninety percent (20%]) of the Restoration, or (c) the Restoratian cannat be
completed within one hundred iwenty (120) calendar days from (e date of the Damage, either
party, upon written notice (o the other party within ifiirty (30} culerdar dsys from the date of said
Damage, may dectare thig Lease gull and void and &)l parties hereto relieved from any further
ablipation hersunder,

If teceipt of said notice iy not received by eilbier party within the time period set forth
abave, this provision shal! be vaived and the Lease shall remain in full force and effect. If the
improvernents conlained on the Premises are damaged from mny cavse whatsoever diring the last
six (6) month period of this Leass, Lessor may declare this Lease null and void.

(13} Default Provisions

The ocoumrence of any one or more of the following events shail constitute s defaul and
bresci of this Leass by Lessze;

(a) Failure to:Ray Repy, Lessee fiflling (o pay the rental hepein reserved,

(b) Failure to Pey Other Costs, Lessee failing to make any olher payments required to be
made by Lessee when due, whitre such failure shall continuc for'a period of ten {10 calenar -
days following writtan notice from Lessorto Lessee,
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() Failure to Kesp Covenants. Lessse failing to parform or keep any of the other terns,
covenants and conditions herein contained for which Lessee is responsibile, and such foijure

continuing and not being cured for a period of thirly (30) calendar days aficr written notice ar il
such default is a dafoult which cannot be sured wittiin 8 30-calendar-day perlod, then Lessee's
Falling to commence to corect the same within sald 30-calendar-day pericd and thoteafter failing
to prosacute the same to completion with reasonable diligence,

{d) Abandonment. Lessee abendoning the Premises.

(c) Assigument of Penefit of Creditors. Lessee making any genera| assignment or
general arangement of Lessec's property for the beanefil of Lessee’s creditors,

(14) Remedies

In the event of an orcwrence of default as set forth above, Lessor shall have the right to:

() Temninate Legse. Tenminate this Leass and end the rem hereof by giving o Tessee
written notice of such fermination, in which event Lessor shall be entitled to recover from Lessee
at the time of such tarmination the prasent value of the excess, il any, of the amount of rent
resetved in this Leass for the then balence of the 1srm hereaf aver the then reasonsble rental value
of the Premises for the same period, The present value shal) be determined by discounting all
future excess rent umounts at a rate of tety (16) percent per anoum. §t is naderstood end agreed
that the "regsonable rentat vajue™ shatl be the smount of rental which Lessor can reazonably
cbiain as rent for the remaining balance of the Loitial 1&rm o renewal ferm, whichever is
opplicable; or

(b) Sue Monibly for Rents, Without resuming possession of tht Premises or terminating
this Leasz to sue monthly for and recover all rents, other required payments due under this Lease,
nnd other sums {ncluding dameges and legal fees st any time and from time to lime aceruing
hereunder.

(15) Holdover and Repewal

Upon expiration of the lease, term or any extension thereal, the [essee shall survender the
lensed premises 1o the Leasor, The lessee shall remove its property and any fixtures it installed.
in the svent the lesses remalns in possession of the premises subsequent to the expimtion of the
term of the lease, the hold over periad shall be deemed 0 be a tenancy for a period of six months
1o gix monthy at & rental rale al that which existed at the prior rate of the preexisting term. Such
possession of the property shall be subject to the previous terms and conditions.

All Lessee's personal property, trade fixtures and equipment that am not rentoved by
Lesses from the Leased Premises within thirty {30) days after the expiratlon or eurdier
termination of this Leass will be presumed to have besn abandoned by the Lessee and Lessor
may, at Lessor's optlon, thereafter take possession of such property and either declare the same 1o
be the property of the Lessor, or, at the expense of Lessee, dispose of such property in any
manaer, and for whatever consideration the Lessor In the Lassor's reasonshle discretion deems
advisable,

{t6) Subordinatin and Estoppe) Letiey

‘ This Lease is subject end subordinete to all morgages which now or hereafter imay affect
the Premises, subject to execution by the holder of a morigage of a non-disturbance sgreement for
the benefit of Lesses, and Lessee shall axecute and deliver upon demand of Lessor any and ail




instruments reagonably desired by Leasor subordinating this Leass in the manner rcasonsbly
required by Lessar to ny new or existing mortgage under which e non-disturbance agreement has
been given, Shotld Lesses fail to exeourte and deliver any such doctments or inswuments within
ten {10) calender days after receipt theseof, Leasea irrevocably constitutes and appoints Lessor as
Lessee's special attomey-in-fact for the purpose solely of excouting and delivering any such
documents or tnstruments pursuant to this paragraph. Any holder of 2 morigage under which e
non-disturbance agreement has been given may rely upon the terms end conditions of this
paragraph. Further, Lexsce shall at any time and from Hme to time, upon not Yess than tea (10)
calendar days' prior written notice from Lessor, execute, acknowledge and deliver to Lessora
statement in writing certifying that this Lease is unraodified and In full force and effect (or, if
modified, siating the nature of such modification and certifying thet this Lease &s so modified is
in full force and effect) and the dates to which renlal and other charges are pald in advance, if
sy, and acknowledging that there are not, 1o Lesses's knowledge, any inourred dafaulis on the
past of Lessor hereunder, or specifiying such defaults, if any are claimed. Legsee shall attorn to

any purchaser at any foreclosure sale or to any grentee or transferee designated in any deed given
in lieu of foreclasure, Any subordination agreement to be executed by Lessea shall provide that gs
long a3 Lessec is current and ot in defaul, the holder of the mongage shall not dlsturh the

{enancy of Lessee,

(17) Surrender of Premises
Upon the Termination Pats of this Lease, Lessce shall peaccably and quieily leave and

surrender the Prermisey.

(18) Notices
Al notices, demands and vequests required to bo given by either party io the othier shall
be in writing end shall bie sent by certifled registered mall, return receipt requested, postage
prepaid, addressed to the parties at the addresses set forth below arat such othor eddrexses as the
partles mey designate fn writlng delivered pursuant to this provision. Any notice when given as
provided herein shall be deemed to have baen delivered on twa (2) calendar days subsequent 1o
the date that said notice was deposited with the United States Poatal Service,

Lessor:

Jererny S, Morris

Executive Director

Wheeling National Heritage Aren Corporation
P.O. Box 350

Wheeling, West Virginia 260103

Lessee;

Jezon Miller

56426 High Ridge Road

Bellnire, Ohio 43906

and
Becky Schmidt

35 Elm Crest Drive
Whesling, WV 26003,




{19 Quict Enjoyment

Lessor represents and wamants that:

() Authotity, Lessor has the righl to enter into end consummate this Lense,

(b) Peareful Possession, Upon Lagsee's paying the rental herein reserved and upon
performing ail of the terms and conditons of this Lease on Lessees part 1o be performed, Lessee
shall at all times during th primary teem of this L.ease (and any extension thereof) peacefully and
quietly have, hold end enjoy the Premises. Lessee acknowledges that this Is a multl-use buildiog
with other tenants and agrees to make reasonahle efforts to accommodate all tenants of the
building.

Lzgsec accapta the Premises subjeet 1o all zoning ordinanees and regulations perizining to
the Premises, without responsibility or warranty by Lassor, and furher Lessee accepts the
Premises subject to easemnsnts, rights-of-way, restrictlve covenants and reservations of record,

Lessor, or Lassor's agent and representative, shall have the right with rensanable prior
otice to Lesses, (o show the Premises at ceasonnble hours 1o parties interested in purchasing or -
leasing the same. During the period of seven {7) calender days prior to the Termination Date,
Lessor, or Lessor’s agent and represcntative, shall have the right to place the usual "for Jease” or
"for sale” notices on the Premises, and Lassee ngrees to permil the same (o remain ther=on
without hindrance or molestation,

(o) Misellansous

(&) Cholce of Law, This Lease Is enleced into in the State of West Yirginia and shaif be
construed in accordance with the laws thereof,

(b) Headings and Captions, The headings and captions used in this Lense are for the
canvenience of reference only and shall crot be used in the canstruction or Interpretation of this
Lease,

(c) Inupement. The covenants and agreements contained herein shall be binding upan and
inure to the benefil of the pariies hereto, their helrs, personal representatives, administrators,
sucaessors and assigns.

(d) Consyryetion of Termg, Words of any gender used in this Lease shatl be held to
include eny other gender, and words in the singuisr shall be held to include the phural, as the
identity of Lessor or Lessee requires.

(@) Do Waiver .
No waiver by one party of any pravisjons heseof shall be deemcd 8 wawct of any other

pruwsinn hereof or of any subsequent breach by the other party of the same or any vlher
provision. Lessor's consent to or appmvnl of any act shall not bs deomed to render URRECESSAryY
the obtaining of Lessor's cansent to or approvel of any subsequent sct by Lessee, The ncceptance
of rental hereunder by Lessor shall not be a weiver of any preceding hreach by Lesses of any
provision hereof, other than the failurc of Lessee to pay the particitar rental so nccepted,
regardless of Lestor's knowledge of such preceding breach at the time of acteplance of such
rent.




(22) Attorncys' Fees

In case suit shall be brought to eafores any provisioas of this Lease, the prevelllng
paxty shall be awerded (in addition o the relief pranted) all reasonsble altomeys' fees and
casts resulting from such Htigaton,

(23) Interest on Pust-Due Obligatieng

Any amourt due to Lessor not pald when dus shell bear interest st the rate of two
percent (2%4) pet month from the date due; provided, however, that any such gayment of
interest shall not excuse or comect eny default by Lesser under this Lease,

{24) Mgmorgodum of Lense
Elther perty, upon requiest finm (he other party, shall execute in recordeble farm a short

form Memorandum of Leage, which Memorandurs of Leess shall tontain oaly the nunes of the
parties, the Commencement Date and Tetmination Date of this Lease (and any oplions which
may b granted Yereunder), and the legal description of the Premises.

(25) Legal Covgsel

By virtue of this paragraph, Lessor advisez and recommends that all parties herelo obtein
legal counsel ta represent them in connection with the axamination oftitle, zoning of the
Premises, the execution of this Lease, 1ax implications of the transaetion and all other aspecls

relative {o the transaction contemplated hereby,

(26) Seversbility
[f any sentence, peragraph or section of this Lease is held to be illogal or invalid, this shall
not affeet in any manner those ather portions of the Lease not illegal or invalid and this Lease

shall continue in full focce and effect as Lo thoss pravisloas,

27 Facsimile Transmitials

The parties agree that s fuesimile transmittal of this Lease shall be copsidered as an
originally exccuted document and shall be binding upon the panties hereto, The partics further
agree thet the exact, orlginally executed Lease which way transmiited by facsimile shall be
delivered to the appropriste party via U.S, Mal, mexsenger, or other acceptable delivery service
within seven (7) calendar days from the date of sald {acsimile trasamittal,

{28) Additionsl Provisions

(2) Option Yo Renew. Provided the Lessee is not in default under e terms aned
conditions of thls Lesse, Leases shall have the righi to renew this Lease for two (2) additional
periads of five (5) years ("Renewal Period”) each under the sams lenmy and conditions (excepting
the provislons of this paragraph) as stated herein except the rent shall be increased as described
belaw. Lesses shall ba assumed to be renewing unless piving to Lessor nntlce in writing of
Lessee's intention not to exercise the Renawal Period at Jeast one hundred twenty (120) cajendar
dayy prior to the expiretion of this Lease, In the event Lesses elects nat to exercise any additional
Renewat Perind, Lesses shall give Lessor nolice in writing at Jeast ona hundred twenty (120)
calendar days prior to the expiration of the then curtent Renewal Period, In the event the Lessee
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elects not to exervise nny Renewnl Period, then Lessee's right lo exercise any subsequent
Renewal Period pursvant to the provisions of this paragraph shall be woivad,
(b)The rent for the second five (5) year term shall increase by the sum of Two Thousand

Two Hundred Dollars (§2,200) annually paid over twelve (12) monthly installments. The reat
for the final five (5} year term will be negotinted and agreed upon, but under 1o circumsirnces
will it increase in an amount in excess of Two Thousand Two Hundred Dollars ($2,200) anmually
over the previous tean,

{c) Feod and Beverage Lawg and Regulations; Lessee will comply with all eity,

county, stale and fedeml Iaws and regulations regarding food and beverage operations,

(29) Acceptance and Coundeypariy
This Lease shall termninate unless eccepted In writing by all partles, as evidenced by their

signatures below, on or before May 3, 2011 (*Accaptance Deadline”). A copy of this document
may be excculed by each party, scpamtely, and when each party bas executed a copy thereof,
such coples taken together shall be dezmed to be a fill and completed Lease between the

parties,

(30) Exhibits
Al exhibits atieched to this Lease are made & part of this Lease and are incorporated

herein,

8) Floor plany
b. Third Floer Oparating Guideliney

IN WITNESS WHEREOF, the parties have exccuted thix Gross Lease Agreement the duy and
year first writlen above.

LESSOR: LESSEE:

WHEELING NATIONAL HERITAGE AREA [RIVER CTTY ALE WORKS, L.L.C.

CORPORATION A

Jeremy S. Movis, Executive Direclos Juson Miller Beoky Schmidt
12
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1219 Chapline Street
Wheseling, West Virginia 26003

¢ T: (304) 233-3100 « F: (304) 233-0201

: a 1 e www baileywyant.com
500 Virginia Sireei East, Sulte 600

Charleston, WV 26317

j 7a [ ]t T: (304) 3454222 » F: (304) 3433133

L.L.C, Mark A. Kepple, Esq.
P C Email: mkepple@hbaileywyant.com

February 13, 2017
REPLY TO WHEELING;
Jake Dougherty
Executive Director Whesling Nationul Heritage Area
1400 Main Streat
P.O. Box 350 VIA HAND DELIVERY &
Wheeling, WV 26003 CERTIFIED MAIL

Re:  River City Ale Works
Dear Mr. Dougherty:

I hope this letter finds you welL. [ write at the request of Jason Miller and Becky Schmidt,
owners of River City Ale Works, LLC. I write to clear up what appears to be a mislake or a simple
misunderstanding regarding the payment of rent with regard to the space leased by River Cily Ale
Works, LLC.

I am in receipt of letters dated February 10%, 2017 and Jenuary 31%, 2017 and a Dofault
Notice accompanying the January 31%, 2017 lefter, I have asked Jason to investigate this issue.

Jeson has provided the following accounting rogarding the paymenls of rent, Please see as
follows:

MONTH AMOUNT CHECK NUMBER
December, 2015 §$5,787.39 25058
January, 2016 $5,787.39 29211
February, 2016 $5,787.39 29340
March, 2016 $5,787.39 29517
Aprl, 2016 £3,787.39 20639
May, 2016 $5,787.39 29850
May-Supplemental payment $ 18333 25938
June, 2016 $5,787.39 29987
June-Supplemental payment $ 183.33 30260
July, 2016 $5,970.72 30110
August, 2016 $5,970.72 30262
September, 2016 $6,154.05 30481
October, 2016 $6,154.05 0702
November, 2016 $6,154.05 30973
EXHIBIT
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February 13, 2017

December, 2016 $6,154.05 31142
Sanuery, 2017 $6,154.05 4
February, 2017 5633583 3N251

Totel: $89,525.50

River City records reflect that alt of these checks have been cashed by WNHAC with the
oxception of thz January and February rent payments.

The fallowing information shows the additional payments for the six percent of gross sales
from events conducted on the third floor of the Artisan Center:

~ MONTH AMOQUNT CHECK NUMBER

Jenuary, 2016 $18240 29342
February, 2016 No February activities N/A

March, 2016 $396.00 20640
April, 2016 $934.50 20851
April, 2016 - prom $202,50 29892
May, 2016 $1,026.30 29940
June, 20016 $1,199.40 30077
Tuly, 2016 $1,059.30 30279
August, 2016 $826.50 30690
Septeraber, 2016 $746.10 30482
October, 2016 £956,40 31140
Wovember, 2016 $595.70 30974
December, 2016 $721,50 4
Sanuary, 2017 $27240 11242

Total: $9,120,00

Thus, 85 you cap see, the information contained in the Default Notice s incorrect and the
information containad in the February 10® coprespondence is also incorrect, Over this pesiod of
time, River City Ale Works hes paid WNHAC $99,045.90. Thus, in our view, WNHAC has no
ebility to claim defaull under the circumslances. River City Ale Works, LLC does not recogaize
the Default Notica nor any position WNHAC alloges to take pursuant to the Fobruary 10%, 2017
letter.

1 hope this information serves to clarify the circumstadces., As you can imagine, advising
a business such gs River City Ale Warks, that their lease could be terminated within two weeks is
very alarming, No restaurent operation such ay thés can aperate on & month to moenth horizon es
the February 10%, 2017 loiter contemplates. For this roason, I would ask ihat you immediatcly
rescind the Defult Notice of Janusry 31%, 2017 and the letter dated February 10%, 2017. [ also
request that you, In writing, indicate that the circumatances were indeed & mistake, there is no
defeit by River City Ale Works, and that the [eass dated May 1%, 2011 and the renewal term will
continue uninterrupted. Plense pravide this to mo in seven (7) days.

With regard to your request for Mr. Felton to svaluate the bocks and finencial vecords,
please ask Mr. Felton to contact me and I will work with lilm to provide a time that he can roview
this information &t his convenience and plessuce.
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February 13, 2017

Thank you for your consideration and understanding in this regard, 1 look forward to
hearing from you,

Ve yours,

k A, Kepple
MAK/dit
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. 1219 Chapline Street

. Wheeiing, West Virginia 26003
T: (304) 233-3100 - (304) 233-0201
al 65 ? wow.bajleywyant.com
500 Virginia Strect East, Suite 600
Cherleston, WV 26337
( S ! \)\/ 5 Ta[ lt s (304) 3454222 + F: (304) 343-3133
Mark A, Kepple, Esq,
‘ P.L.L.C. Email: mkepple@baileywyant.com
February 16, 2017
REPLY TO WHEELING:
Jake Dougherty
Executive Director Wheeling Naticpal Heritage Areg
1400 Main Streat )
B0, Box 350 ViA HAND DELIVERY &
Wiheeling, WV 26003 CERTIFIED MAIL

Re:  River City Ale Works
Dear Mr, Dougherty:

I received a phone call today from Jason Miller at River City Ale Works, Jesan indicated
that, today, he had to give special considerations and assurances Io one of the patrans of River City
Ale Works. This customer had retained River City Ale Works for s wedding. Shs had heard that
the lease for River City Ale Works was not going to continae, and thus ghe was concerned that she
would not have & place for her wedding, As you can see, the mere rumor ikt the lease is jeopapdy
is causing complications for River City Ale Works, The devastating impact thst this would have
on River City Ale Works is substantial. Thecefore, [ again request that you clarify the mistake or
misunderstanding, indicate that the lease is not in default, and that the relationship between River
City Ale Works and WNHAC will cantinue, Please contact me to discuss and please pravide me
with & letter indicating the matters es discussed in this lerter,

Additionally, would you please take measures to prevent rumers from bsing disseminated
fiom your organization.

Thark you for your considerstion and understanding in this regard. I look forward to
hearing from you.

)/ Yy

chpl\

MAK/dl

EXHIBIT
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1219 Chapline Street
Wheeling, West Virginia 26003

* T: (304) 233-3100 « F; (304) 233-020)
1 65 ? www,baileywyant.com

500 Vicginia Street East, Suie 600

Charleston, WV 26337
j 7 a [ lt T: (304) 345-4222 « F: (304) 343-3133
P

.L.L.C. Murk A, Kepple, Esqg.
Emni}: mkepple@baileywyant.com

February 21, 2017
REPLY TO WHEELING;
Jake Dougherty
Executive Director Wheeling National Herltage Area
1400 Main Street
P.O, Box 350 ViA HAND DELIVERY &
Wheeling, WV 26003 CERTIFIED MAIL

Re;  River City Ale Works
Desar Mr. Dougherty:

I have written to you two times over the past weak requesting your immediate attention in
this matter. Because you have apparently ignored my requests, F am left with no othier recourse but
to file suit egainst WNHAC, This is something that 1 do not want to do, but you have left me with
no choice, If T do not hear from you by 12:00 p.m, today, 1 will file the attached lawsuit. All my
client wants is to know that the default was entered by mistske end that the lease {s continuing
pursuant to its tenms, 1 do not understand why this simple request cannot be honored. If you are
unable to enter this agreement, please have the company’s attorney contact me so that we can
discuss scheduling the hearing fot the issuance of a Preliminary Injunction. Certainly, the simplest
solution is for you 10 send me a letter that indicates that the default notice Is rascinded and that the
lease terms will continue as they have for many years. Please contact me to discuss this option or
have yaur attorney contact me to discuss scheduling of the Preliminary Injunction hearing,

Thank you for your consideration. 1 [nok fo 1o hearing from yon,

MAK/dlt

EXHIBIT
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ANSWER, AFFIRMATIVE
DEFENSES AND
COUNTERCLAIM




HERITAGE AREA CORPORATION
& THE ARTISAN CENTER,

IN THE CIRCUIT COURT OF OHIO COUNTY, WEST VIRGINIA

RIVER CITY ALE WORKS, LLC, )
)
Plaintiff, )
)
v. )  CIVIL ACTION NO. 17-C-58
)
WHEELING NATIONAL )
)
)
)
)

Defendant.

DEFENDANT’S ANSWER, AFFIRMATIVE DEFENSES
AND COUNTERCLAIM

vk
-3

COMES NOW the Defendant and Counterclaim Plaintiff, Wheeling National Heﬁtage -

Area Corporation and The Artisan Center (“WNHAC"), by counsel, and for their ansWer,

affirmative defenses and counterclaim against Plaintiff and Counterclaim Defendant, River Clty

Ale Works, LLC (“River City”) states as follows:

L.

-3

NSWER
WNHAC admits the first two sentences of Paragraph 1 of the Complaint. WNHAC is

without knowledge or information sufficient to admit or deny the truth of the allegations

" contained in the remainder of Paragraph 1 of the Complaint, and therefore denies the

[o0149883 1}

allegations stated therein,

WNHAC admits the first sentence of Paragraph 2 of the Complaint. WNHAC denies the
second sentence of Paragraph 2 of the Complaint.

WNHAC denies the aIleggtions contained in Paragraph 3 of the Complaint.

The allegations of the first two sentences of Paragraph 4 of the Compleint are

characterizations of the terms of a written document and the legal meaning and import of



10.

(00149883 1)

a written document, the terms of which speak for themselves, and WNHAC denies any
allegations that are inconsistent with the text of said document, or are rendered
itlaccurate, incomplete, or misleading based on a reading of the complete text of the
document and applicable law. WINHAC denies the allegations contained in the last
sentence of Paragraph 4 of the Complaint.

WNHAC 2dmits the allegations contained in Paragraph 5 of the Complaint.

WNHAC is without knowledge or information sufficient to admit or deny the truth of the
allegations contained in the remainder of Paragraph 6 of the Complaint, and therefore
denies the allegations stated therein.

WNHAC is without knowledge or information sufficient to admit or deny the truth of the
allegations contained in the remainder of Paragraph 7 of the Complaint, and therefore
denies the allegations stated therein,

WNHAC is without knowledge or information sufficient to admit or deny the truth of the
allegations contained in the remainder of Paragraph 8 of the Complaint, and therefore
denies the atlegations stated therein,

WNHAC is without knowledge or information sufficient to admit or deny the truth of the
allegations contained in the remainder of Paragraph 9 of the Complaint, and therefore
denies the allegations stated therein.

WNHAC is without knowledge or information sufficient to admit.or deny the truth of the
allegations contained in the remainder of Paragraph 10 of the Complaint, and therefore

denies the allegations stated therein,




11. WNHAC is without knowledge or information sufficient to admit or dény the truth of the
allegations contained in the remainder of Paragraph 11 of the Complaint, and therefore
denies the allegations stated therein.

12. WNHAC denies the allegations containéd in Paragraph 12 of the Complaint.

13, On information and belief, and based on its understanding of the allegations contained in
Paragraph 13 of the Complaint, WNHAC denies the allegations contzined in Paragraph
13,

14, The allegations of Paragraph 14 of the Complaint are characterizations of actions which
speak for themselves, and WNHAC is without knowledge that River City “paid literally
hundreds of thousands of doliars to WNHAC in rent,” and therefore denies the
allcgations stated therein.

15. WNHAC denies the allegations contained in Paragraph 15 of the Complaint,

16, WNHAC denies the allegations contained in Paragraph 16 of the Complaint.

17, WNHAC denies the allegations contained in Paragraph 17 of the Complaint,

18. WNHAC denies the allegations contained in Paragraph 18 of the Complaint.

19. The allegations contained in Paragraph 19 of the Complaint are characterizations of the
terms of written communication or documents, the terms of which speak for themselves,
and WNHAC denies any allegations that are inconsistent with the text of said written
communication or documents, or are rendered inaccurate, incomplete, or misleading
based on a reading of the complete text of the written communication or documents.

20. The allegations contained in Paragraph 20 of the Complaint contain characterizations of
written or oral communications, the terms of which speak for themselves, and WNHAC

denies any allegations that are inconsistent, incomplete, or misleading.

{00 149883.1) 3




21.

22,

23.

24,

25,

{oo1a088d 1)

WNHAC denies the allegations contained in Parapgraph 21 of the Complaint. The
allegations contained in the second sentence of Pezragraph 21 of the Complaint are
characterizations of the terms of written communication and documents, the terms of
which speak for themselves, and WNHAC denies any allegations that are inconsistent
with the text of said written communication or documents, or are rendered inaccurate,
incomplete, or misleading based on a reading of the complete text of the written
communication or documents. The last sentence of Paragraph 21 of the Complaint
contains no factuai allegations to which an admission ot denial can be stated.

WNHAC denies the allegations contained in Paragraph 22 of the Complaint.

The allegations contained in Paragraph 23 of the Complaint are characterizations of the
terms of written communication or documents, the terms of which speak for themselves,
and WNHAC denies any allegations that are inconsistent with the text of said written
cornmunication or documents, or are rendered inaccurate, incomplete, or misleading
based on a reading of the complete text of the written communication or decuments. To
the extent the allegations contained in Paragraph 23 of the Complaint refer to verbal
communication, WNHAC denies the allegations contained therein,

WNHAC is without knowledge or information sufficient to admit or deny the truth of the
allegations contained in the remainder of Paragraph 24 of the Complaint, and therefore
denies the allegations stated therein.

WNHAC is without knowledge or information sufficient to admit or deny the truth of the
allegations contained in the remainder of Paragraph 25 of the Complaint, and therefore

denies the allegations stated therein.



26. WNHAC is without knowledge or information sufficient to admit or deny the truth of the
allegations contained in the remainder of Paragraph 26 of the Complaint, and therefore
denies the allepations stated therein.

27. WNHAC is without knowledge or information sufficient to admit or deny the truth of the
allegations contained in the remainder of Paragraph 27 of the Complaint, and therefore
denies the allegations stated thetein,

28. WNHAC is without knowledge or information sufficient to admit or deny the truth of the
allegations contained in the remainder of Paragraph 28 of the Complaint, and therefore
denies the allegations stated therein.

29, WNHAC is without knowledge or information sufficient to admit-or deny the truth of the
allegations confained in the remainder of Paragr;ph 29 of the Complaint, and therefore
denies the allegations stated therein.

30. WNHAC denies the allegations contained in Paragraph 30 of the Complaint.

31. WNHAC denies the allegations contained in Paragraph 31 of the Complaint.

32. WNHAC denies the allegations contained in Paragraph 32 of the Complaint.

33. WNHAC denies the allegaﬁons contained in Paragraph 33 of the Complaint.

34, WNHAC denies the allegations contained in Paragraph 34 of the Complaint.

35, WNHAC denies the allegations contained in Paragraph 35 of the Complaint.

36. WNHAC denies the allegations contained in Paragraph 36 of the Complaint.

37. WNHAC denies the allegations contained in Paragraph 37 of the Complaint.

38. WNHAC denies any allegations contained in the Complaint which are not expressly

admitted.

(e0149283.5) 5




AFFIRMATIVE DEFENSES

WNHAC reserves the right to rely upon the following affirmative defenses to the claim
asserted in the Complaint to the extent supported by evidence later developed or facts later
learned, without now assuming the burden of proof on any such defense that would otherwise
rest on River City and with reservation of its right to amend or supplement its responses to the

Complaint, as well has its affirmative defenses, as information is gathered through discovery:

1. Rivet City’s claim is barred under the doctrine of first breach.

2. River City's claim for equitable relief is barred under the dactrine of unclean hands.

3, River City's claim for injunctive relief is barred by its failure to plead a cause of
action as the basis for an injunction.

4, River City’s claim for injunctive relief is barred by the fact that the dispute is not ripe.

5. River City’s claim for injunctive relief is barred because it has an adequate remedy at
law.

6. River City's claim for equitable relief is barred because it has an adequate remedy at
law.

7. River City’s claims are barred in whole or in part because it has failed o state a claim
upon which relief can be granted.

8. River City's action is barred by the doctrine of justification, as the conduct of which
River City complains was legally justified.

9, WNHAC reserves the right to raise any additional defenses as may be revealed by

discovery or investigation in this matter.

WHEREFORE, WNHAC, having fully answered the Complaint, requests the Court to

enter judgment in its favor and against River City, to award WNHAC its costs and expenses

U0 149883.1] 6




incurred, including altorneys’ fees; and to grant such other and further relief as may be deerned

just and proper under the circumstances of this case.

COUNTERCLAIM
COMES NOW the Defendant and Counterclaim Plaintiff, WNHAC, by its counsel, and

for its counterclaim against the Plaintiff and Counterclaim Defendant, River City, it is stated and

alleged as follows:

{00140003 1}

THE PARTIES AND FACTUAL BACKDROP

. The Counterclaim Plaintiff, WNHAC is qualified non-profit corporation formed under

the laws of the State of West Virginia, with its principal place of business located at 1400
Main Street, 4% Floor, Wheeling, West Virginia.

The Counterclaim Defendant, River City, is a limited liability company organized and
existing under the laws of the State of West Virginia, with its principal place of business
located at 1400 Main Street, Wheeling, West Virginia.

WNHAC leases from the City of Wheeling, West Virginia a building known as The
Artisan Center with an address of 1400 Main Street, Wheeling, West Virginia (“Artisan
Center””). WNHAC leases space in The Artisan Center to tenants,

By the terms of a lease executed by WNHAC and River City on May 1, 2011, a cepy of
which is attached hereto as Exhibit A (“Lease™), WNHAC leased the first floor and
portions of the third floor of The Artisan Center to River City.

The use of the third floor of The Artisan Center for events conducted by River City was

also granted to River City for the term of the Lease.




The Lease requires River City to pay WNHAC “six percent (6%) of the Gross Sales
gained from events conducted by Lessee on the third floor of the Wheeling Artisan
Center.”

The Lease provides that WNHAC may examine River City’s “books and records from
time to time, dnring reasonable business hours after reasonable prior notice, ta verify
Lessee’s reported gross sales.”

On January 31, 2017, in accordance with paragraph 13 of the Lease, WNHAC provided
River City with a Notice of Default for River City's breach of its obligations under the
Leass, including the obligation to timely pay rent.

On February 10, 2017, WNHAC notified River City that, in accordance with paragraph

14 of the Lease, that it terminated River City's lease as a remedy for River City's default.

COUNT 1: ACTION FOR ACCOUNTING; ACTION FOR PROFITS; ACTION FOR

10.

11,

12

(00149231}

EQUITABLE ACCOUNTING

WNHAC incorporates by reference each of the allegations in Paragraphs 1-9 of its
Count.erclaim.

River City has been and is a fiduciary of WNHAC's, or in a position of trust, in
collecting, reporting and paying WNHAC its proper share of the gross sales from events
conducted by River City on the third flcor of The Artisan Center, in accordance with its
obligations under the Lease.

On information and belief, River City has experienced financial difficulties in the
operation of its business, and these financial difficulties have affected River City’s

business of conducting events on the third floor of the Artisan Center.




13. Without an accounting, WNHAC is unable to verify that River City has properly reported
gross sales from events River City conducted on the third floor of The Artisan Center
during the term of the Lease.

14. WNHAC lacks an adequate remedy at law to verify that River City has properly reported
gross sales from events River City conducted on the third floor of The Artisan Center
during the term of the Lease.

15. An accounting is requiréd to assure that River city has properly reporied gross sales from
events River City conducted on the third floor of the Artisan Center during the term of

the Lease.

WHEREFORE, Counterclaim Plaintiff WNHAC respectfully requests the Court order an
River City to immediately provide a full accounting of the gross sales from events conducted by
River City on the third floor of The Artisan Center during the term of the Lease, May 1, 2011 to
February 10, 2017, that the Court order River City to maintain all records relevant and necessary

to produce a full accounting, and for all further relief as the Court deerns appropriate,

Respectfully submitted,
WHEELING NATIONAL HERITAGE

AREA CORPORATION
Counterclaim Plaintiff,

By

Qf Counsel

Patrick 8. Cassidy, Esq. (WV State Bar No. 671)
Trvin N. Shapell, Esq. (WV State Bar No, 12075)
CASSIDY, COGAN,

SHAPELL & VOEGELIN, L. C.

The First State Capitol

(001458831} . 9




1413 Eoff Street

Wheeling, WV 26003
Telephone: (304) 232-8100
Fax: (340)232-8200
pscassidy@walslaw.com

ms@E@walslaw.com

(00145031 1)
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MAY 1, 2011
GROSS LEASE
AGREEMENT




GROSS LEASE AGREEMENT

THIS LEASE is entered Into this 1™ day of Moy, 2011, by nnd between the
Wheeling Nalional Heritage Aren Corporaiian, a West Vicginia not-for-profit corporation
{"Lessor*), and River City Ale Works, LL.C. 0 West Vicginia L.L.C.. qualified 1o da business
in West Virginia ("Lessee"), Lessar represeats that it is presently leasing the bullding of which
the premises hercby leased are a part, from the City of Wheeling,

(1) Promiseg

Lessor lenses to Lessee and Lessee Jeases from Lessor upan terms and conditions set
Forth herein eertoin real propeny being that portion of the building commonly known us the
Wheeling Artison Center, 1400 Main Street, Whaeling, Qltio Caunty, Wes! Visginia, as shuwn
on the floor plans dated 18 September 1993 atached hereto os "Exhibit A." approximately
12,780 square feet of thc first floor and §4,080 square feet of the basement of the said building.
togather with any Improvements, rights-of-way, eusements and any other rights, if ony.
cpputtenont thereto, The premises shall also tnclude the third floor kitehen, bathrooms, hall,
comiman #reas, stock room, Hquor room (closet), and banquet space to he wsed in a shaved
manner with the Lessor as hercinafier described in subsequent portions of (s fense,

(2) Termof Lense

The term of (iis Lease sholl bepin on the 15t day of Moy 2011 *Commencemeni Dae®)
snd shall extend through the 30th day of April 2016 (60 months). unless lerminnted snoner us
provided herein ("Terminotion Date™).

{3) Rental

Lessee pprecs Lo pay to Lessor sixty (60) equal monthly installments of $3,763.47 on thw
first day of cach month during suid lease period, beplnning on May 1, 2011 at the following
address: Wheeling National Heritage Areg Corpomtion, 1400 Muin Street, Post Oiffice Hox 150,
Wheeling, West Vieginia 26002 (or al such other nddress as Lessor may destpnate in writing tram
tme: fo time) without any setoff o deduction whatsoever, Lesses will ulsu pay in rent six percent
(6%) of the Gross Sales gained [rom events conducted by Lessee on the third floor of the
Wheeling Artisan Center.

“Grass Soles” shall he defined os gross reeeipts derived (rom restabrant, cntering arl bar
sales, except sales on coin operated machines, limited video lottery machines or vther authortzed
West Virginia Lotiery products, Authorized deductions from Lhe aforementioned “Cross Sules™
include, without limitatfon, tips, salories und wages, smployment taxes, R&CH mxes. sales w0y,
rental fees and security deposits.

Lessor may cxaming Lessce's boaks and records from time to time. during reasonuble
business hours afier rensonable prior notice, to verily Lessee's reporied pross sales. Lessars right
\o examine books and records under the preceding sentence with respeet (o each other during the
term of this lcusc shall expire six months alter the close of that colendar yoar, The Lessor ayrees
that the materisls coniained within the Lessec’s books and records constitute the Lessee™s private
and privileged materials and must be maintuined ino privote und priviteged manner. ttis the
Lessor and Lossee's agraoment that the Lessor shall wot disclose the contents of the Lessee's
books ond tecords 10 any owtside entity with the exceptivn of the Lessor™s cuetified public

&
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aecounlont jnsofar o it is hecessary for the examination conterplated uader this agreeniznl, T ks
agreed the certificd public nccountunt shall be hound hy this agrecrent.

()  Yscof Premises
Lessee shall have the right to use and occupy the Preniises to serve food and alestolie

boverages 1o the public. Any other use shall be permitied onty wlth the prior wrillen consent ol
Lussar, which cansent shall nol be unreasonably withheld, Hours of aperation shull bo consistent
with the markel and business low and at the Lessee's discrelion but will not aensonably
interfere with the quiet enjoyment of athur tenants of the Wheeling Artisan Center. Throughout
the pritnacy term of this Lease (and any extension thereof), Lessee, al Lessee's yale cost and
expense, covenants 1o promptly comply with all lows and ordlnances and the arders, rules,
regulations and requirements of sl federal. state and municipal gevernments and approprinte
dpartments, commissions, hoards and ofticers thereaf with pespect 1o the operation of Lessec’s
business in the Fremises,

(5)  Payment of Taxes und Asscysmeats

Lessee will pay all snlus und use tnkes on its food, beverage, snerchandise, restaurint amd
kitchen equipmeni,

Lessce shall be selely responsible for liquor, beverage and other applicable. st liquor
license registrotion, the annhual oceupational tax and ull required relevam foad service tnd
business licenses, Lessee shall pay its portion of the Fire Service fee,

(6)  Leasee’s [nsurance
During the primary lerm of this Lease (and any extension thereof), Lessee shall carry und

mattntuin the following types of insurance in the pmounts speeifind, o Lessee's sole cost and
expense, and for the mustual benefit of Lessor and Lesses; .

() Liability Insurance. Lessee shall at all fimes keep in foree a comprehensive penern)
combined liabilily insurance policy, including liquor Hability, providing protection ol af feast $1
miltion combined single limit (with no deductible) against cloim ond linbility for personal
injury. bodily injury, death and property damage arising fram the use, ownership, maintenane,
disuse or conditian of the Premises, any impravements lognted on or apportenam 1o the
Premises, improvements or adjoining nreas ac ways, Lessor shatl be numed and protected undey
the terms and conditians of said policy as Lessor of the Premises,

(b) Workmen's Compensation. Lessee shall alsa purchase Worker’s Compensation
Insurance in complinee with ol state, fedeml and other govecnunental laws, rules and
regulations,

(¢) Personal Property. Leosses shall be responsible for insucing any and oll personal
property that may be owned by Lessee. Any insurance that may be purchased purswant w this
paragraph and any proceeds that may be payable a5 result of o loss bnder aay suich insusinee
shall in no way reduce, aller, diminish or modify any provisions of this Lease und specificatly the
indeninity provisions hereal,

(d) Waiver of Subrogation. The perties agree that all insurance policies oblained
pursuent Lo this Leose shall include o clause or endorsement which shall walve the righ of
subrogntion on the part of the insurance curtier ogninst both Lessor and Lessee, Lessor sl
Lessce hersby release the other from nmy end afl liability or responsibitity to the uther or i
anyonc clziming through or under them by way of subrogntion, éj;ﬂ
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() Miscellangons. Al insurance by virtue of thig Lense shall be writien sith an inswrmnes
compuny licensed to da business within the Slate of West Virginia nnd approved by Lessor
{which approsal shall not be unreasonnbly withheld), with such policies o be nonassessable.
Lessee shall provide Lessor with the original Insurance policies or a Cenitficate ol insucanty
(with proof of payment thercon), which shall provide that the insuring compuny shall give potive
in writing 1o Lessor within thirty (30) cutendar duys prior to epncellntion, tennination or. in the
avent of o material change in such jnsurance, for any renson whatsoever. An endorsement shall
provide that any procevds (escept Tinbility insurance procecds) of nny lasy shull be pynble to
Lessor und Lessee as their respective interests may uppeur, excepl Ut in the event Lussor
purchuses the alt-risk insurance, then ony loss sholl b2 payable 1o Lessor.

Lessar sbwilt at adl times during the term of this Lense (and any exiension thereol) insur
the Prernises und commen areas aguinst all fisk of direct physleal loss, The insuyrunce poliey or
duly executed cestificate for le some, topether with satisfnctosy evidence ofthe puyment of the
premiuen thereof, shal) be deposited with Lesse: upon gxeeation of this Lease and upon renewals
of such policles not less shan thirty (30) ealendur days peior La the expiration of the term ol stch
covemge.

(7} Assiznignment and Subletting; Lessor's Licn und Transfer

Assienment and Subleting: “Ihis Lense or sy interest hersin may not be assigned by
Lessze, voluntnrity or involuntarily, by operstion of lnwv or atherwise, und alf or any porl of the
Preruises shull hot be subleased by Lesser without the prior wrillen consem 0 I Lessar, which
consent sholl not be unreasonnbly withheld. Any consent o assignnent or subleiting given hy
Lessor shall not constituie a swaiver of necessity for such consent to a subsequent ussipnment or
subletting, Norwithstanding eny assignment or sublease, Lessee shall remain fully liable uoder
the terms and conditions of this Lepse and shall not be released from performing any of the ferms,
covennnis and condilions hereof, Any nssignee or sublussee {in addition Lo Lessee) shall be
personully responsible for all payments, conditions, covenants und agreementy in this Lease, Any
assignment or subleiting In violation of this paragraph shall be nutl and vaid.

Lessor's Lien: As securlty for the performance of the oblipations of the Lessee under this
Lease, the Lessee heraby grants the Lessor a security infevest in ol of the propesty avw owned or
harenlter scquired by thet Lessce which is located in the Leased Premises and all proceeds and
producis hepenf, unless such property is already subordinated to other partles The Lessew will nol
remove eny of such personal property from the Leased Preenises wntil all of the Lessee's
obligations under this Lease have been salisfied in full. The Lessee agrees to execuie and deliver
1u tlte Lussor such Gnoneiag stalements, continuation statements and atlier instrunienis which
might repsonably be required to perfect, protect o cootinue the forepoing security interest within
len { | 8) duys afler written request therefor, Lessor agrees that the security interest pranted to ft
utider this parsgraph is and will temain subordinate to any security interest of Leszee's lenders oy
well as the interest of any holder of  purchasz money sourity interest, whather any sueh security
interest now exists or is later croated. The preceding sentence is intended 1o he self-oparative, but
Lessor shall neverheless prompily excente rensonable instruments of subordintion 16 the effect
il rensonoble requested (o do so by Lessee,

Lessor's Transfer: In the event the Lessor transfers the Lessors interest in 1he Leascd
Premises, und the transferce ussumes this lease [ writiog, the Lessor will therehy te released
Irom any further abligation hereunder and the Lessee arees to attorn and Jook salely o the
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transferee for the performanee of such obligations. The agrecment of the Lessee to attom 1o the
designee of the Lessor will survive any termination of riyghts of the Landlord in the Leased
Praniises and the Lessee agress 1o gxecute and deliver to the designee of the Lessor Jrom time to
(ime within 1en (10) days after written request therefor, ol trstrumsents which nright be reasunably
required by the Lessor o confirm such sllomment,

(8)  Utilies

Lessor reprasents thot the Following utility serviees will be avuilable to the Premises as of
the Commensimnent Dates woer, Sewer, heal, gns and electricity, Lessce shall promptly pay ull
sepnmiely metered charges [or water, sewer, henl, gas, electricity nod ather public utilities vsed in
the kitchen. The altemative amount 10 be paid by Lessee (o Lessor shall be o mutually agreeable
percentege of ull water, sewsr, hent, gas, electricity and piher public utilitics ulilized by all
teaanis of the Wheeling Artlson Cener. The remlnder of utifity expenses. including electrdeity in
the restourant space of the River City Ale Works, LLC and ati HVAC will be puid for by the
Lessor, Lessee has the right 1o audit all bills and invoices for utilities o5 apgropriate, Unless
cauged by (he gross neligence or willfie} misconduet of the Lessor. or the Ciilure of Lessor ke
fulfill its abligation under this Lease, Lessor shail not be linble for any loss vr damaye eudsed by
an interruption os fallure of ullfity serviess serving the Premises. I mility srvice is not pvuiloble
o the Premises for any peciod of thoee consecutive duys, renldl poymenly tue undet this lease
shall sbale until such time us utllity service ig restored to the premises.

{(9) Llabilitv and Indemnity Provisions
1) No. Porinership or Joint Venlyre, Agreement nol on fnteryst in Renl Property. Nothing

contained! in this Agreement shall constitute or be construed to be or crenie & pactership or joint
venture between the Lessor, ils successors o gssigns. on the one purt, and the Lessee/Operawr, its
cuccessots or assigns on the other part. Lessor tnd Lessee/Operalor sckagwiadge that the
relationship between them is one of Lessor and Lessew/Operator and not one of Landlord and
Tenanl ad this Agreement shall nol st any {ime: be desmed gn interest in the real estgte or ool wid
tien of any nature ngainst the Restaswant or the Premisas. Lessce agrees that ity rights to the
Premises are subordivate to the rights af any current or future lender thit execytes a nan-
disrbance ogreement with respeet to the Premises and this lease,

“Lhis provision shall be self.operativa and no farther instrurnent of subordination shall be
required, The Lagsee shall within five (5) doys afier written request by Lessor, exeeute any
certificate or other instrument thut the Lessot or uny lender may rensunubly request as 1o such
subordlnation, nnd the Lessee hereby icravocably constitutes ond appoints thu Lessor vs its
attormey-in-fict to execule any such certifienle or instrument for and on belalf of the Lessee if
Lessee shall fail to do so in compliunce wilh th ferms end conditions of (he provision.

{b) Subject to Seetion 6(d) above, Lessce agraes 10 exanerate, hold harmiess, protect amd
indemnify Lessor, or any owner of the Premises, from and against any ond el Tosses. damnges.
claiems, swits or petions, judgments and costs which may arise during the primary term of this
Lense, ond any extension thereol, for personal injury, loss of |ifz or domnged propery sustaireed in
the Premises or the improvements and appusterances upon e Premises, ond from and against ol
costs, counsel (evs, expenses und liubilities incurred In any such cloims, the Investigation thetesl”
or the defiense of nny aetion of proceading brought lhereon: and ftom and ngainst uny judpmenis.
orders. decrecs of Tiens resultant thercfrom and any lines levied by any authority tor ony law,
regulation or ordinunce by virtue of Lessee's use of the improvements unid KPPUFLIRIRCSS BN the
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- Premises. Lessee shall not permiit any mechanic’s or matetialmen's liens 1o be filed against the
Premises and hereby indemnifics and holds Lessor harmless from and against nny Hability,
damoge, expense ot cost which may b incurred by Lessor in conneclion with any mechanic’s or
materinlmen's ligns which may be filed ngpinst the Premises o5 a result of actions of Lessee, This

~ indemaity shall specifically include atlomeys' fees and any costs ineurred by Lessor o enfhree

this indemnlty.

{t0) Mnintenance and Repairs

Throughout the primary term of this Lease {ond any extension thereof}, Lessor, &l fasssur's
sale cost and expense, shall maintain in gond. substantial aad sufficient condition, repair wnd
order, the foundations, bearing ond exterior walls (excluding painting therzal). Nuoring,
subflooring. roof and ll othr structural parts of the Premises ("Structural Repairs”).
Notwhisunding the provisions of I sentence immedintely preceding, [essee shall be
respousible for any Structural Repairs cuused by Lessee by reason of Lessee's aceupuncy or by
the negligence of Lessee. Except for the Structutal Repairs and the pravisions of parageaph 12 wf
this Lense, Lussor shall, at Lessor's sole cost and cxpense, malnluin, repoir and keep the inwerine
and extecjor of the Pramises painted and In ¢lean condition and repair, ineluding but not limited
Lo ol plate glass, plass and show windows, daars, signs, sidewalks, cutbs, adjoining or (a frunt of’
the Premises, all connections with steam. waler, electeie, pus maing und sewers, elevalors, air
condltioning ond air cooling systems, heating apparatus, boilers, machingry and any wtler fixtures
used in conneetion with the opertion of the Premiscs,

Notwithstanding the foregoing, however, the Lesses shall, at its sole cost und expense,
maintoln and repair and keep oll inerior of the first asd third Aoors painted and in clean
condition. and, if hecessary, maintain and repair all connections with steom, heater, eleciric. pus,
and sewers located in the first ond third Noor kitchen area of the prenises. The supply lines tor
the water, gas onid steam, alang with the electrical distribution and sewer stacks remoain the
nasponsibility of the Lessor. The Lessee’s responsibtilties begin whare its conneclions are made,
The parties o this ugreement shalt retain o private entity to clear snaw, ice and tebris from te
sidewaiks and curbs and share these expenses equatly.

Lesses sholl have the right, ot Lessee’s sole ozt and expense, to make changes or
ahierntions to the building on the Premises: provided, however, thut jn il tuses any such changes
or alterutions shall be made subject 1o the Following conditions, which Lessee ngrees 1o observe
and perform:

(a) Cunsent of Lessor. |.essce shall be entitted to moke alierntions (o the Premises tht ape
incident fo repair snd meintenance nctivities in the ordinary course of its business, without the
need for any consent of Lessor. Notwithstanding the preceding sentence, Lesses shuli pot make
any alterations to the foar plan af the Premises o any altermions that offect the struetural
intagrity of the Wheeling Arlisan Center {as reasonably determined by Lesgeo) withaut obtalning
the prior written consent of Lessor lo such lierations, Alternations made by Lesse under his
puragraph shall be completed ina good and workmanlike monner incomplinnee with applicable
laws.

(b) Consent of Lender. Befare commencing any afarcsuid change or alieration costing
ubove $200.000, Lessee shall procune and deliver o Lessor written cunsent o' the holder or
halders of any marigage or deed af trust (“Morigage™) covering the Prenvises, i regquired by sl
encumbranee or epcumbrances.

(c) Permity. No change or alteration shull be undertaken until Lessee shall hove procured
and paid for afl required municipal ond other pavenmental permits and awthorizations of the
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various municipel depariments and poyernmental subdivisions having jurisdievon, Lessor shall
ussure that all npplicoble buliding codes pnd 2oning provisians fiave been met 1y epstre the
operalion of & Brewpub on the premises. All plans and specificotions reluting 1o any chamee or
altoration shall be submiiled to Lessor for Lessor's appraval, subjeet to Scetion 12, whieli shull

not be unreasonably withheld.
d) mmmﬂﬁmm. All work done io connection with aay change ot

altzrotion shait be done in o good and warkmarlike mortner and in compliance wit oIl building
and zoning (aws, and with other laws, ardinances, orders, rules, regulntions and requiretneits vl
all federal, state end municipal povemments ond the spproprinte depariments, commissions.
boeurds and olTicers thereal

{¢) Siunaug. Lessce shall consult with the Wheeltng National Heritage Arca Corporitinn
with respect 1o nny signs 10 be placed an the exterior of the Wheeling Artisan Center,

{11) Condcmnation
(a) Parlig} Teking, If, during the primary term of this Lease (or any extansion thereof).len

{10) perzent ot mare of the Premises shall be tnlken o8 a result of the exerciss of the power of
eminent domaia (with or wilhout fitigatien} or is wansferved by agrecment in conneetion with ur
in liew of or under threat of condemnation, the Lessee may terminate this lease without penalty.

[, during the primary term of this Lease (or ony exiension theres ), hess than ten (10)
percent of the Prennises shall be tokew in any such proeecdiog, this Lense shall not terminate
uniess it is impracticable for Lessec 1o continue operation of its business in that portion of the
Premises thal rematns. The rent therenfter due nnd poysble by Lessez shail be reduced in such
proportion as the naiure. value and exient of the part 5o inken bears (o the whicke of the Premiscs.
[ essor shall restore the Premises for the use of Lessee.

(b) Award. Any aword granted for chher partial or complete toking regarding the
Premises shalt be the property of Lessor. Lessee shall be entitled ta such portion of the award
atiribuiable ta leasehiold improvements or oiher praparty of Lessee taken by the condemning
authotity. Motters which cannot be resalved botween the pasties shall be submitied 1o arbitration
puicsuant to the paragraphs immedialely following.

{c] Arbitration. If Lessor and Lessee arc unable to agres s to any provision contained in
the condemnation peragraph of this Lease, such question or quustions shall be submitted o
asbirution. Such arbitration shat! be submtitted ta one arbitrtor mutually selected, if possible, I
the parties are unable to agree upon one such prbftrator within fifteen (15) calendar days after the
toking. the arbiwntion shafl be by thnee arbitrators lo be selected a3 set forth below. The
arbitration shali be in sceordance with the commeselul erbitration rules of the Americon
Arbiitration Associulion then in effect or in gecordance with the commereial arbitration rules of &
similar organization, if the American Arbltration Assaciation is no Jonger in existenice,

One nrbitrator shall be sefected by each party hereto and wrilten nalice of such
appointment shall be given to the other party hereto, The twe arbitrators so appointed shell,
within fiteen (15) calendur doys ofter their sppoinlment. appalit o third arbitratoe, who shult
serve os chuirman of the board of arbitration, A hearing sholl be held on the quesilons and
controversies 1o be arbilried as soon 9S practicable but no later than Thirty (30) calendar duys
affter the futl! board of erbllrators hos been seleoted, and upon swritien natica thereof gives by the
chairman of said board to both parties hereto, At such hearing. both partiex shall have the tight to
be present o ba heard, Aller such hearing. the board shall render its wrilten degision on the
arbiteated questions and controversics,
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The degislon of one uebhrator, i putually selected, or the decision of 8 majorily of the
three arbitrators, if'it is nucessary to empley same, shall be binding and conclusive upen the
parties hereto. All fees and expenses of arbitmation {exclusive of sttorneys’ Lzes) shall be shared
equally by the parties heretp.

In the eveat either party hereto, afler receipt of writien notice of the sppointment of e

First arbitrator by the other purty hereto, <hall fuil ve refuse to uppoint the second arblrator or o
give wrlien natice of such nppointment wilhin the period of fifteen {13) calandar diys 85
aforesajd, such appointmicnt shall be made for the defoulting pary. on the application ul the other
party, by o judge of the court in and for the county in which (he Premises s Wweated und which
court hns unllmlted monetary jurisdiction In clvil cases. Likewlse, if the first two arbilrators
gelected and appointed in nccordonee with this provision sholl fail 1o agree upol pnd nppoint sald
\lsivd arbiteator within fificen (1 5) calendar days ofier the second arbitetor sholl bave been
gppointed by a paity hereto, ot hy said judge for said party. gnid third arbitrator shull be namesd
and appointed by another judge of said court having jurisdietion as stated above on the
upplication of either porty hereto; provided, however, that if the second arbliratuy be appoinled by
a Judye of said court, the appotntment of said thisd ackitrator sholl not he made by the same
judge.

(12) Destruction of Premises and Casuglity

1f any building or improvements standing or erected upon the Premises shall he destroyed
ot domaged {(“Damage") in whole or in pore by firs or as 8 reault of, direelly or tndlrectly, war or
act of God or vecutring for any reason whalsoever. Lessor shall prompily repair, replace and
rebuild the same (*Restomtion”) ot feast 1o the extent of 1he volue and as nearly os practicable to
the chamcter of the building or improvements exlsting immedintely prior to the Dange. Duriny
the Restoation, Lessee shall be entitled to n propottionate reduction ol renta! while such work is
being completed, suid pro purtionue reduution shutl be bused upon the extent to whicl the
Restoration intecferes with Lessee's use of the Premises, In the event {n) the Premises pre
encumbarad by  Mortgoge and the holder of the Morigage requires that ol or a pottion ot the
proveads of the insurance be pald to suld holder, or (b) the insurunee proceeds av uituble fur the
Restoration ore less than ninety parcent (90%) of the Restoration, ar (¢} the Restoration cannul he
completed within one hundred twenty {120} ealendar days from the date of the Damage, either
puarty. upon wrillen nolice 10 the other party within thirty (30) calendar days from ihe date ol swid
Damoue, may declare this l.ease aull and void ond all parties hereto refieved from any further
ablipation hersunder.

1f receipt of said notice is not received by either purty within the time peclod set furth

above, this provision shull be waived ond the Lease shall remuin in full force and effeet. 1Ethe
improvements contained on the Premises urc damaged {rom any cousc whatsoever during the last
5ix (6) month periad of this 1.ease, Lessor may declare this Lense nuil and void,

(13) Defonlt Provizlony
The ocetrrence of rny ane or more of the following events shall canstituie B defauh wnd
breach of this Lease by Lessee!
{a) Failure to Ray Rent. Lessee filing to pay the remial herein reserved.
{b) Enilurs to Poy Other Costs, Lessee faiting o make any other poynients reguivad s he
made by Lessee when due, where such failure shall continue fora period of ten (10} calendar
duys Toltowing writken notice from Lessor to Lessee.
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{c) Failure to Keup Covenants, Lessee filing to perform or keep ony ol the uther ferns.
covenants and conditions hereln contwined for which Lessen is responsible, and such (bilme
contnuing and nol heing cured for o pesiod of thirty {303 calendar days nlier writken notice or il
sucl default is o default which connot be cured withinn 0-calendar-day perlud, then Lesseey
failing to commence to correct the same within soid 30-culendar-day period mvd therestier [ailing
to prasecute the same to completion with reusoneble diligence,

{d) Abpndonment. Lesses sbancloning the Premizes.

(¢) Asstegment of Benefit of Creditors, Lessee making nny gencral nssignment o
general orrangement of Lessed's propecty fur (he heefit of Lessec's craditurs.

(t4) Remodies

In the event of an accusrence of defiwlt as sci forth above, Lessar shull hawe the riglt

(u) Terminale Legse. Terminate this Lense and end the term hereol by giving 1o [esse
written notice of such termination, in which event Lessor sha!l be entitled 1o recover from Lessee
at the time of such tecminntion the present value of the excess, ifany, of the nmount of rent
reserved in this Lense for the then batince of the term hereof uver the then reasonable rental valwe
of the Premises for the sume period. The present value shall be determincd by discounting oll
fuRure sxcess rent amonnts at o rate of ten (10} percent per aaum. 11 is understood ond ngreed
that the "reasonable rentd) value” shull be (he pmulRt of rentol which Lesser con reasnnahly
obtain as ret for the remaining bolance of the initial term or repewal term. whichever is
ppplicoble; or

(b} Sue Menthiv for Bents. Without sesuming posession of the Premises or terminoting
this Lense to sue monthly for and recover all rents, other required pyments due under this Lease.
and other sums including domnges snd legol fees at oay time und from time to time aceruing

heceunder.

(15) Haldover and Repewal

Upon expication of the lease, lerm or any extenston thereol, the lessee shall sumender the
lensed premises to the Lessor, The lessce shall remove its property and any fixtures it instatled,
I the event the lessee remaing in possession of the premisey subsequent Lo the expiration of the
\erm of the lense, the hold over period shall be deemed to bu o tenancy for perind of six months
10 six months ot n rental rate at that which existed at the prior rate of fhe preekisting term. Sueh
possession of the property shall be subject to the previous teems ind conditions.

All Lessee's personal property, trade fixtures mid equipment that are aot remuoved by
Lesee from the Leased Premises within thirly (30) duys after the expirtion or carlier
(ermination of this Lease will be presumed to fiave been abandoned by the Lessee and Lessor
may, ot Lessor's oplion, therenfter take possussion of sch property and either declare the sume 1o
be i property of the Lessor. ot, ot the expense of Lessue, dispose of such property in uny
manner, and for whntever annsidertion the Lessor in the 128508 reasonobly diseretion decms

ndvisable,

{16) Subordinution and Estopnel Lettor

This Lease is subjeet ond subordinute 1o ull mongoages which now or herentter may allecs
the Premises, subject 1o execution by the holder of a merigage ol a non-disturbunce neregment for
thie benefit of Lesses, nnd Lessee shall exeoute and defiver upon depiond of Lessor uny und all




(19) Quigt Enjovment

1.essor rupresents and wamunts that:

(n) Authority. Lessor hns the right to enter into and consummate this Lease.

{b) Peacefyl Pasgesslon. Upon Lessee’s paying lie reritn] herein reserved ond upo
performing all of the terms and zonditions of (his Lease on Lessee's parl {o be performed, Lessee
shul! ot all times during the primary lmt of this Letse (and any extension thereof} peacelutly sad
quietly hove, hold and enjoy the Premisas, |.esser ncknowledpges thit this 5 n multi-use building
wilh ather (enonts and agrees 0 make reasonable aflors to accommodate all wenants ol the
building.

Lessee aceepts the Premiscs subject lo all zoning ordinonces and regulations peroining
the Premises, without ragpansibility or wareanty by Lessar, and further Lessec accepts the
Prenvises subject 1o easements, rights-of-way, restrictive covenanls and reservations of recurd,

Lessor, or Lessor's ngentand representative, shall have the right with reasonuble prior
yotiee to Lessee, W show the Premises al nausunable huurs to purties interested in purchusiog of
leasing the same. During the periad of seven (7) calendor days prior ta the Terminativn Date,
Lessor, of Lessar’s gent and represcniative, shall have the sight to place the ususl "for feuse” or
"for sale” notices on the Premises, und Lessee uprees (o perroit (ke some to remain thereon
without hindrance or molestation.

(20) Migcelluneoys

{n} Choigy of Law, This Lease is entered into i the Stale of West Virginia nid gholf be
constened b accordauce with the Taws thersof,

(k) Lizadipes and Crptions. “The headings and captions used in this Leuse are for the
convenience af refereace only znd shall not be used in ihe canstruction or interpretation of this
Lense.

{¢) Inyrgment. The covenants and agreenients contained herein shall be binding upun ww
inure 1o the benefit of the parties hereto, their helrs, personal representatives, ndministrators,
sitccessors end BSSIERS.

(d) Congtrycion of Terms: Words of sny gender used in this Lense shull b held 1w
include any other gender, and words in the singular shali be heid o include the plural, as the
identity of Lessor ot Lessee requires.

(21)  Ne Waiver

No waiver by one party of ay provisions hereol shol] be deemed o waiver of any other
provislon hereof or of nny subsequent beunch by the other porty of the same or any other
provision. Lessor's consenl to at approvel of any act shall nat be decmed 10 render INNECEssArY
[he obtaining of Lessar's consent to oF approval af any subsequent act by [essed. The accepianee
of rental hereunder by Lessor shall not be a waiver of any preceding breach by Lessee ol any
pravision hereol, other than the fuilupe of Lessee lo puy the particulay renta) o peeepted,
regardless of Lessar's knowledge of such preceding tirench ut the time of aceeplonce of such
rent.
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(22) Attorneys' Fres
In case suis shall be byough 1o calorce any provisions of this Lease, the prevuillng

party shall be awarded (in addition to the relicf granted) ol reasonabli atiorneyy’ fees and
costs resatting from such ltgation.

(23} Intereston Pusi-Due Ohligutions

Any amourit due to Lessor aot paid when due shall fiear Interest ot die e af iwo
peseent {2%) per inonth from the date dus; provided, however, thot any such payment of
interest sholl not exeuse or correct any dofunll by Lessee under this Loose,

(24} Memyrundum of Lense
Efrher paety, upon request from the othes party. shull execute in recardable form i shart
- form Memorandum of Lease. which Memotandum of Lease shall contain oaly Ui names of the
pariius. the Commenecment Dot #nd Termination Date of this Least (and ony options which
may be granted hereunder), snd the Jeyal descrption of the Premises,

(25)  Lepal Coynsel

By virtue af this patugraph. Lessar advises snd recommends thet all purles hereio obtain
layal counsel 10 represent tham in connection with the examination of title. zoning ol the
Premises, the executton of this Lease, @X jmplications of the transuction and all other nspucis
relative to the transaction voritempiated hereby,

(26) Seyprobilitv
if' any sgntence, paragraph or section af this Lense is held to he itlcgal or invalid, this shail
not zffect kn ony monner those other parions of the Lease not iltegal or invalid pnd this Leise
shll continue in full foree and effect a5 1o thuse provisions.

v ¥)] angim[laTmu;m!!tnls

The parties ajree that » facsimile transwmittol of this Lense shatl be copsidered os bt
originally exeeuted document and shuli be binding upon the parties hereto. The parti¢s turther
agres thot the exnct, orlginatly execated Lease which was wansmitted by Giesimile shall he
delivered to lhe nppropriate party vio U.S. Mail, messcnper, or other nceeptable defivery service
within seven (7) calendur doys from the dme of gaid facsimile transmital,

(29) Additlonal Provisions

(a) Option To Rexew. Provided the Lessee is nol in defoult under the erms and
conditions of this Lease, Lessee shall have the righi lo reaew this Lease for two (1) additional
periads of five (5) years (“Retiewal Perlod") each under the same terms and condilions (exeepting
the provisions of this poragraph) as stated herein exeept the rent shall be increused as deseribed
below, Lessee shall be nssumed ta be renewlng unless giving to 1.essor notice in writing ol
Lessee's intention not to exercise the Renewal Beriod ot least one hundred twenty ¢ 1200 elemdar
days prier to the expiration of this Lease. fn the event Lessee eletts not (o exercise any ndditional
Renews! Periad, |essee shall ive | essor notice in writing at least aue hundred pwenty {1260
calendur days prior o the expiration of the then current Renewal Perfod. Tn the event the Lessee
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wluets ool b exercise vy Renewal Period, then Lessee's gl bo exurelse uny subsuajpent
Repewal Period pursuant to the provisions of this paragraph shall be walved,
(b)The rent (or the second five (J) year termt shall increase by the sum of T'wo Thousand
Two Hundred Dollars (§2.200) annually pold over twelve (12) manthly instaliments. The rent
for the Final five (§) year term will be negotiated and apreed upol, fut under no clrcumstinees
will it increase in on amount in excess of Two Thousand Two §lundred Dollurs (£2.200) annuatly
over the previous term.
{¢) Fopd and Beverd Laws ond Reyufntions: Lessec will comply slth all eity.
county. stute and federal faws and regulutions regarding food nnd beverage opertives,

(29) Asceptance and Coupteyparid
This Lease shall serminate unless secepted in writing by gl pacties, ns evidenced hy thelr

stgnatures below, ot or betore May 1, 201} (“Acceplance Dendline™. A copy of lhis clacurmant
may be exceuted by cach party, scparately, and when cach parly has exuculed o vopy thereal

such coples wken together shall be dapmed to be a full nnd completed Lense between the
parties.

{30) Exhibits
All exhibits ntinchid to this Lease are miade a part of 1his |.ease and ure Incorparatad

hessin,

u) Floor plans
b ‘Third Floos Operating Guldelines

[N WITNESS WHEREOF, the parties ave excented ihis Cross Lease Agrezment the day ol

year first written above,

LESSOR: LESSEE:

WHEELING NATIONAL HERITAGE AREA RIVER CITY ALE WORKS. (1.0

CORPORATION P p '
l ? \!\f\\——-:—“ / " ! /

Jeremy §. Morrls, Lixecuiive Dircetox 6 Jason Miller Backy Sehmidl




instruments reusonably desired by Lossor subordinnting Uis Lense in the nunacs reasunably
required by Lessor (0 ony nuw or existing mortguges under which d non-disturbance agreement hias
been given, Should Lessee [ujt lo execule and deliver any such documents or instruments within
ten (10) culendar days pfter receipt thereof, Leasee irrevocably consiitutes and nppoints Lessor us
Lesgec's specinl attormey-in-fact for the purpose solety of executing and delivering uny sueh
docurients or instrumeats pursuont 10 this poragraph, Any holder al @ morigage under which a
non-disturbonce ngreement has been given may rely upon the ierms and condilions of this
parngraph. Further. Lessee shall ot any time ond (rom lime to {ime. upon not less than tet (1)
calendar days' prior written nntice from [essar, execule, acknowledge and deliver jo Lessor
statement In writing certifying that Yhis Lease is unmoditied and in full larce and effect {ur, il
modified. stating the nature of such modilication and certifying that this Lease a5 50 modified is
in full force and effect) ond the dates 1a which reninl and other charges ene poid in advance. If
any, und acknowledging that thers are nol, o Lessee's knowledge, ony ingurred deluults on the
pact of Lessor hereunder, or spucifying such defoults, if any ore cleimed. Lessee shall attatn to
any purehoser atany foreeluzure sale or W any grantee ar transferee desipnated in any deed given
in lieu of foreclosure. Any subordination agreement lo be executed by Lessee shall provide that os
long 03 Lessee is eurent ond aot in defauly, the holder of the morgags shell not disturh the

tenuney of Lesses,

{t7) Surreader of fremists

Upon the Termination Date of this Lease, Lesser shall penceably nad quictly leave umd
surrender the Premlses.

(18) Naotices
All nofices, demands und requests required W be ghven by either party o (e other shail
be In writing and shall be sent by certitied reglstered mail, return reeeipt requested, postape
prepnid, eddressed to the parties m the nddresses set forth below or ot such other nddresses us the
porties may designow in wriling delivered pursuant to (his provision, Any notice when pi\en i
peovided herein shall be desmed to have been delivered un two (2) calendar days subscauen o
the date that snid notice was deposited with tlie United States Postal Service.

Lessor:

Jeremy 8, Morris

Executive Director

Wheeling Mationat Heritape Ared Carporation
P.0. Rax 330

Whetding. West Virginin 26003

Lessce:

Jnzan Miller

56426 High Ridge Rond
Delaire, Ohio 43906

and
Becky Schmidt

35 Elm Crest Drive
Wheeling, WV 26003.
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Understanding and Agreament batweon
the Wheeling Natfonal Herilage Area and Rivar Gity Ale Works
for 3™ floor use of the Wheeling Artisan Center

It must be mulually understood that the Wheeling Artlsan Center Is a public cormmuity
facility that accommodales a varlely of uses: restauranl, retall shop, childran's
museurn, art gafiery, professlonal officas, caterad banquats and spacial events. Multlple
usas of the third floor presant the opportuntiy far schaduling and operational conflicls.
In arder for all uses to be successlul, each usa must respact tha operational needs of
the other.

+

The 3" flaor must be avallable and prasentable at afl times for public viewing and
use aexcept during the day of catered and bungueat even|s,

In order la reduce potential problems, {a the extent possible, srt shows will not be
scheduled for the Laft Gallery during tha months of May, June, July and August,
the helght of ihe wedding end prom seasen,

As the 3" floor Is open and easily accessibla 1o the ganeral public, WNHAC office
guests, and visilars lo the building, the bevarage servica bar for caterad and
banquel avenls cannot ba slocked with alcohol unt| the moming of the day of a
catersd and banguet avent.

During the durallon of all art exhibils, buffet and other food tables, beverage snd
bar tabies cannot be set up more than 24 hours prior b & celered and hanquet
ovent in tha Loft Gallery, thet space defined as the campsated south side and the
centar atrlum space on the wes side.

No artwork In en exhibllion shall be moved or handled by anyone other that
simployees of the Wheeling Natlonal Haritage Araa,

No parmangnt decorations may be Installad other than in the Banquet/Spacial
Events Hall,

No windows are to bz left opan overnight on the 3™ Noor after any evenl,

All arsas an the 3" floor including the restrooms shali ba cfeaned immedialely
after an avant,

Fraa and cleer access to all elaclrical panels and the mechanical room shall be
maintalhed at all tmas in tha 3" floor service area,

EXHIBIT
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IN THE CIRCUIT COURT OF OHIO COUNTY, WEST VIRGINIA

RIVER CITY ALE WORKS, LLC, )
)
Plaintiff, )
)

v. ) CIVIL ACTION NO. 17-C-58
)
WHEELING NATIONAL )
HERITAGE AREA CORPORATION )
& THE ARTISAN CENTER, )
)
Defendant. )

CERTIFICATE QF SERVICE

Service of this foregoing Defenrdant’s Answer, Affirmative Defenses and Counterclaim

was had by causing a true and complete copy thereof to by email and regular U.S, Mail, postage

prepaid, this 31st day of July, 2017, to the following:

MARK A. KEPPLE, ESQ.
BAILEY & WYANT, PLLC
1219 CHAPLINE STREET
WHEELING, WV 26003
mkepple@baileywyant.com

Patrick S. Cassidy, Esg. (WV State Bar No. §71)
Irvin N. Shapell, Esq. (WV State Bar No. 12075)
CASSIDY, COGAN,

SHAPELL & VOEGELIN, L. C.

The First State Capito!

1413 Eoff Street

Wheeling, WV 26003

Telephone: (304) 232-8100

Fax: (340)232-8200

prassidy@walslaw.com

ins{@walslaw.com

{om98R1 1) 11



DOCKET SHEET

CIRCUIT COURT
CIVIL ACTION NO. 17-C-38



CASE 17-C-58

RIVER CITY ALE WORKS

LINE

=

OO0 W ) AN S DD

DATE

02721717
02/24/17
02/24/17

02/27/17

03/06/17
03/27/17
N4/13/17
05/22/17
05722717

QHIO PAGE 0001

VS, WHEELING WATIONAL HERITAGFE ARE

ACT ION

COMPLAIN{; MEMO; SUMMONS 1D; RECEIPT

C05; NOTICE OF DEPOSITION

R/5 SUMMONS ID TO WHEELING NATIONAL HERITAGE AREA CORP BY OH CO
5H PROPER TO JAKE DAUGHERTY 2/23/17

COS; PL'S FIRST SET OF INTERROGATORIES REQ FCOR ADMISSIONS & REQ
FOR PRODUCTION OF DOCUMENTS TO THE DER

VERIFICATICN OF JASON MILLER; COS

JOINT STIPULATION

JOINT STIFULATION

JOINT STIFOLATION

DEF'S NOTICE OF MEDIATION ON 6/21/17 @ 10 AM;COS




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

RIVER CITY ALE WORKS, LLC

VS. Ohio County Circuit Court
Civil Case No. 17-C-58

WHEELING NATIONAL

HERITAGE AREA CORPORATION

& THE ARTISAN CENTER

CERTIFICATE OF SERVICE

Service of the foregoing PLAINTIFE’S RESPONSE TO DEFENDANT’S MOTION

TO REFER CASE TO THE BUSINESS COURT DIVISION was had upon the following by
mailing a true and correct copy thereof by United States Postal Service, postage prepaid, this

18" day of August, 2017:
Honorable Ronald ., Wilson, Judge
Hancock County Courthouse

102 Court Street

New Cumberland, WV 26047

Berkeley County Judicial Center
Business Court Division, Suite 2100
380 W. South Street

Martinsburg, WV 25401

Brenda L. Miller, Clerk
City/County Building
1500 Chapline Street
Wheeling, WV 26003

Patrick Cassidy, Esq.
The First Capitol
1413 Boff Street
Wheeling, WV 26003

Mérk A. Kepple, Esq.
W.Va. Bar # 7470 :




1219 Chapline Street
Wheeling, WV 26003
(304)233-3100
(304)233-0201
mkepple@baileywyant.com




