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BOONE COUNTY
IN THE CIRCUIT COURT OF BOONE COUN'IZW WEST MIRGINIA
SUE ANN ZICKEFDOSE

AMERISOURCEBERGEN DRUG

CORPORATION, P MR T P
Plaintiff,
a RECEIVED
V. ~ Civil Action No. )’7- C- 5{;_
ACE AMERICAN INSURANCE

COMPANY, ACE PROPERTY AND
CASUALTY INSURANCE COMPANY,
AMERICAN GUARANTEE & LIABILITY
INSURANCE COMPANY, ENDURANCE
AMERICAN INSURANCE COMPANY
and ST. PAUL FIRE & MARINE
INSURANCE COMPANY,

Defendants.

COMPLAINT FOR
(1) DECLARATORY JUDGMENT AND
(2) BREACH OF CONTRACT

Plaintiff AmerisourceBergen Drug Corporation (*ABDC”), by its undersigned counsel,
brings this action against Defendants ACE American Insurance Company (“ACE American™),
ACE Property and Casualty Insurance Company (“ACE Property & Casualty”), American
Guarantee & Liability Insurance Company (“American Guarantee™), Endurance American
Insurance Company (“Endurance™) and St. Paul Fire & Marine Insurance Company (“St. Paul”)
(collectively, the “Defendants™), and in support thereof, alleges as follows:

THE NATURE OF THE ACTION

1. This is an action for (a) declaratory judgment brought pursuant to Rule 57 of the
West Virginia Rules of Civil Procedure and the West Virginia Uniform Declaratory Judgments
Act, W. Va, Code §§ 55-13-1, et seq., to require the Defendant insurance companies to pay for

the past, present and future defense costs and liability in conneétion with prescription opioid




lawsuits filed against Plaintiff in this state, and (b) damages for brcacﬁ of contract and other
relief.
2. ABDC asks the Court to construe the meaning of and enforce certain standard
form primary, umbrella and excess comprehensive general liability insurance policies issued by
Defendants to AmerisourceBergen Corporation' from 2006-2013 identified in the attached

Exhibit A (the “Insurance Policies”).

3. ABDC seeks a declaration that the terms of Deféndants’ Insu.ranﬁe Policies
obligate the Defendants to pay the cost of investigating and defending the prescrgiption opioid
lawsuits and to pay all sums that ABDC has or may become legally obligated to pay with respect
to such lawsuits.

4. ABDC also seeks monetary damages for the Defendants’ breaches of their duties
to defend and to indemnify ABDC, and further seeks any additional relief the Court deems
appropriate,

PARTIES
Plaintiff

5. ABDC is incorporated under the laws of Delaware with its principal place of
business located in Chesterbrook, Pennsylvania. ABDC distributes prescription medication,
over-the-counter pharmaceutical products, and a wide range of health and beauty supplies to its
customers (pharmacies, hospitals, and health care providers) across the United States, including

in West Virginia.

! AmerisourceBergen Corporation (“ABC”) is the parent corporation of ABDC and is identified as the Named
Insured on the Insurance Policies at issue in this insurance coverage dispute. ABDC is also insured under the terms
of the Insurance Policies.




The Defendants
6. ACE American is incorporated under the laws of Pennsylvania with its principal
place of business located in Philadelphia, Pennsylvania. ACE American is licensed and/or
registered to conduct insurance business in West Vifginia.
7. ACE Property & Casualty is incorporated under the laws of Pennsylvania with its

principal place of business in Philadelphia, Pennsylvania. ACE Property & Casualty is licensed

- andfor registered-to-conduet-insurance-business-in-West-Virginia: mem

8. American Guarantee is incorporated undler the laws of New York with its
principal place of business in Schaﬁmburg, Illinois. American Guarantee is licensed and/or
registered to conduct insurance business in West Virginia.

9. Endurance is incorporated under the laws of Delaware with its principal place of
business in Purchase, New York. Endurance is licensed and/or registered to conduct insurance
business in West Virginia. |

10.  St. Paul is incorporated under the laws of Connecticut with its principal place of
business in Hartford, Connecticut. St. Paul is licensed and/or registered to conduct insurance
business in West Virginia,

JURISDICTION & VENUE

11.  This Court has jurisdiction over this suit pursuant to W. Va. Code § 56-3-3, as the
Defendants are licensed and/or registered to conduct insurance business in West Virginia and
have otherwise purposefqlly subjected and availed themselves of and to the jurisdiction of this
Court by transacting business in West Virginia. |

12.  This Court also has jurisdiction pursuant to the West Virginia Uniform

Declaratory Judgments Act, W. Va. Code § 55-13-1, ef seq.




13.  Venue is proper before this Court pursuant to W. Va. Code § 56-i1-1, as this is an
action conceming insurance policies and a substantial portion of the evenis giving rise to this
Complaint occurred in this County.

14.  Anactual controversy exists between ABDC and the Defendants érelating to their
respective rights and obligations under the Insurance Policies. A declaratory ju(igrnent is
necessary to determine the rights and obligations of ABDC and the Defendants under the
Insurance Policies because the Defendants have disputed coverage fof the prescﬁﬁtion opioid
lawsuits, including what, if any, policy period is triggered by the underlying lawSuits. ABDC’s
breach of contract claim is ripe because the Defendants failed to indemnify ABDC for past and
continuing defense costs for the prescription opioid lawsuits, and for the settlement of State of
West Virginia, et al. v. AmerisourceBergen Drug Corporation, et al., No. 12-C-141 (Boone

County, Circuit Court of West Virginia).

FACTS
The WVAG Lawsuit

15.  Onor about February 1, 2012, the State of West Virginia appointed Special
Assistant Attorney Generals to initiate and maintain a lawsuit against pharmaceutical distributors
who allegedly oversupplied prescription opicids to pharmaceutical customers in West Virginia,
purportedly causing the state to incur damages in providing medical care, treatment, and services
to addicted West Virginia citizens.

16. On June 26, 2012, the State of West Virginia, through its Attorney General, filed
a complaint against ABDC and other pharmaceutical distributors in an action styled State of West
Virginia v. AmerisourceBergen Drug Corporation, et al., No, 12-C-141 (Circuit Court of Boone

County, West Virginia) (the “WVAG Lawsuit”).




17. OnJanuary 2, 2014, the State of West Virginia filed an amended complaint in the
WVAG Lawsuit, adding two state agencies as Plaintiffs — the West Virginia Department of
Military Affairs and Public Safety and the West Virginia Department of Health & Human
Resources (all Plaintiffs in the WVAG Lawsuit shall be referred to collectively as the “State of
West Virginia™), |

18.  On January 13, 2015, the State of West Virginia filed under seal a Second
Amended Complaint, the operative pleading in the WVAG Lawsuit (the “Second Amended
Complaint™). The Second Amended Complaint WE:IS redacted to remove highly ¢onfidential
information. A true and correct copy of the redacted Second Amended Complaint served on
ABDC is attached hereto as Exhibit B.

19.  Onor about July 27, 2016, ABC and ABDC, acting through their insurance
brokers at Marsh Risk and Insurance Services, provided written notice of the WVAG Lawsuit to
. .. ..each Defendant and sought coverage under the commercial general liability Insurance Policies
that the Defendants issued to ABC during the relevant time period. Those Insurance Policies
provide coverage to ABDC for the defense and/or indemnity of the prescription opioid lawsuits.

20.  In the Second Amended Complaint, the State of West Virginia alleged that ABDC
and its co-defendants negligently distributed and oversupplied prescription opioids to
West Virginia pharmacies, thereby “sourcing drugs ultimately used by drug abusers.” Exhibit B
at 1 8. This alleged conduct purportedly resulted in harm to citizens of West Virginia and the
State of West Virginia, which provides medical care, treatment, and services to those of its drug
addicted citizens who are unable to afford or obtain healthcare and related services.

21.  Specifically, the Second Amended Complaint asserted, inter alia, that;

. “The Defendants’ negligent acts and omissions in violation of West Virginia’s
drug laws have lead (sic) to the dispensing of controlled substances for non-




legitimate medical purposes of epidemic proportions, including the operation of
bogus pain clinics that do little more than provide prescriptions for addictive
controlled substances, thereby creating and continuing addictions to prescription
medications.” Exhibit B at 4 30. '

. West Virginians suffer from “‘unwarranted injuries, addictions, diseases and
sicknesses” and “other adverse consequences from the use of the addictive
prescription drugs distributed by Defendants . . . . Exhibit B at § 44.

° “Defendants and their agents have caused the State to incur excessive costs
related to diagnosis, treatment and cure of addiction or the risk of addiction to
such controlled substances, thus the State has borne the massive costs of these
illnesses and conditions by having to provide necessary medical care, facilities
and services for treatment of citizens of West Virginia who are unable to afford or
otherwise obtain such necessary medical care, facilities and services.” Exhibit B
at 9 57. '

. “Because of prescription drug abuse the State of West Virginia expends
additionally hundreds of millions of dollars annually on ... healthcare and
medical services and drug abuse education,” Exhibit B at 9 65.

. “The State of West Virginia remains responsible for costs of prescriptions, health
care and other medically-related costs, rehabilitation and work-related programs,
workers’ compensation, [and] public insurance..., which costs have substantially

B - increased as the result of the Defendants’ acts and omissions herein complained of
and will in the future continue to increase unless the Defendants’ conduct is
abated. Exhibit B at 4 66.
22.  ABDC denied all liability and vigorously defended itself in the WVAG Lawsuit,
23.  ABDC risked liability for considerable damages in the WVAG Lawsuit, as well
as for continuing defense costs because ABDC funded its own defense. Plaintiffs’ experts
opined that Plaintiffs’ damages ranged from approximately $2.2-$2.5 billion.
24.  ABDC provided the Defendants with status reports regarding the WVAG

Lawsuit, settlement negotiations, and the mediation that the Court ordered to take place on

December 1, 2016. None of the Defendants acknowledged their coverage obligation.




25.  On or about December 1, 2016, ABDC and the State of West Virginia reached an
agreement in principle during mediation on the material terms §f a settlement to resolve the
WVAG Lawsuit.

26.  ABDC sought the .Defenda.nts’ consent to settle. The Defendants, generally agreed
only that ABDC could take reasonable action to protect its interests.

27.  ABDC and all Plaintiffs in the WVAG Lawsuit executed a Settlement Agreement
and Release dated and effective as of January 9, 2017. The Settlement Agreement and Release
expressly stated that “ABDC does not admit anything by this Agreement or waive any defenses
to the State’s claims, but rather expressly denies the allegations in the Litigation.”

28. Inalanuary 9, 2017 joint press release, West Virgihia Governor Earl Ray
Tomblin and the West Virginia Attorney General’s Office publicly ann.ounced that the money
from the settlemept “will be used to support drug abuse prevention and treatment,” including
“long-term recovery options|[.]”

29.  The parties agreed in the Settlement Agreement and Release that no portion of the
settlement payment ﬁould be allocated or attributed to, or characterized as, the payment of fines,
penalties, punitive damages or forfei_tures.

30.  OnFebruary 6, 2017, ABDC paid $16 million to the State of West Virginia
pursuant to the tenms of the Settlement Agreement and Release.

31.  ABDC’s settlement was reasonable in light of all facts and circumstances and was
entered into in good faith. |

The County and City Lawsuits
32, OnDecember 23, 2016, McDowell County, West Virginia filed a complaint

against ABDC, two other pharmaceutical distributors, and a physician, in an action styled




McDowell County v. McKesson Corporation, et al., No. 16-C-137-M (Circuit Court of
McDowell County, West Virginia) (subsequently removed to federal court, and{now pending
before the United States District Court for the Southern District of West Virgini]a at Civil Action
No. 1:17-cv-00946) (the “McDowell County Lawsuit™). A true and correct copé/ of the
Complaint filed in the McDowell County Lawsuit is attached hereto as Exhibit C.

33.  OnJanuary 19, 2017, the City of Huntington, West Virginia filed a complaint
against ABDC, two other pharmaceutical distributors, and a physician, in an action styled The
City of Huntington v. AmerisourceBergen Drug Corporation, et al., No. 17-C-38 (Circuit Court
of Cabell County, West Virginia) (the “City of Huntington Lawsuit”). A true and correct copy of
the Complaint filed in the City of Huntington Lawsuit is attached hereto as Exhibit D.

34.  OnJanuary 31, 2017, the Town of Kermit filed a complaint against ABDC, four
other pharmaceutical distributors, and the operator of a medical clinic, in an action styled Mayor
Charles Sparks, on behalf of the Town of Kermit v. McKesson Corporation, et al., No. 17;C-13
(Circuit Court of Mingo County, West Virginia) (the “Town of Kermit Lawsuit™). A true and
correct copy of the Complaint filed in the Town of Kermit Lawsuit is attached hereto as
‘Exhibit E. |

35.  OnFebruary 13, 2017, the City of Weléh filed a complaint against ABDC, four
other pharmaceﬁtical distributors, and a physician, in an action styled Mayor Reba Honaker, on
behalf of the City of Welch v. McKesson Corporation, et al., No. 17-C-18 (Circuit Court of .
McDowell County, West Virgirﬁa) (the “City of Welch Lawsuit”) (together with the McDowell
County Lawsuit, the City of Huntington Lawsuit and the Town of Kermit Lawsuit, the “County
and City Lawsuits™). A true and correct copy of the Complaint filed in the City of Welch

Lawsuit is attached hereto as Exhibit F.




36.  Additional counties, towns and/or cities in West Virginia have publicly
announced that they intend to file prescription opioid lawsuits against ABDC. ABDC reserves
the right to include additional lawsuits in this civil action. -

37.  The WVAG Lawsuit and the County and City Lawsnits shall be referred to
collectively as thé “Prescription Opioid Lawsuits.”

38.  ABDC provided written notice of the County and City Lawsuits to each
Defendant and sought coverage under the Insurance Policies. |

39. Plainti_ffs in the County and City Lawsuits allege, inter alia, that ABDC and the
other pharmaceutical defendants negligently distributed prescription opioids_, purportedly
resulting in bodily injury, death and/or property damage. See, e.g., Exhibit C at 9] 3-4,
Exhibit D at 94 13, 120-127, Exhibit E at 9 4, and Exhibit F at 79 4, 5.

40.  McDowell County and the Town of Kermit claim that the actions of ABDC and
the other Defendants have caused the county “substantial damages, including but not limited to,
increased expenses of drug treatment programs, medical care and hospitalizations, emergency
medical transportation, costs of law enforcement response and investigations, costs qf
prosecutions and incarcerations, and costs of repair for property damage.” Exhibits C and E at
94.

41.  Similarly, the City of Huntingtbn alleges that the actioné of ABDC and the other
Defendants have caused it “substantial damages, including, but not limited to, increased
expenses of drug abuse treatment program (sic), prevention and training costs (for law
enforcement, hospitals and schools), costs of the drug Nalox-one as well as education, training

and use, youth development community programs, medical care and hospitalizations, increased




costs of law enforcement, increased costs of prosecutions and most significantly, increased costs
of incarcerations.” Exhibit D at § 13.

42.  Likewise, the City of Welch argues that the actions of ABDC and the other
Defendants have “cansed harm to the public health of Welch residents in the form of addiction,
overdose and death[,]” “destruction of public property[,]” and “increases in crime in Welch”
which “have caused and will continue to cause Welch fo expend substantial sums of public
funds...” Exhibit F at Y 4-6, 9.

43.  ABDC denics all liability in connection with the County and City Lawsuits and

confinues to vigorously defend itself in all of these lawsuits.

ABDC’s Insurance Coverage and the Defendants’ Failure to Provide Coverage

S .
44,  ABC paid substantial premiums to purchase the Insurance Policies listed in

Exhibit A, and has complied with all applicable conditions precedent under those contracts.

45.  ABDC tendered its claim foi' defense and indemnity of the Prescription Opioid
Lawsuits under the Insurance Policies.

46.  ABDC reasonably expected that the Insurance Policies would provide coverage
for lawsuits such as the Prescription Opioid Lawsuits.

47.  The Insurance Policies contain a duty to defend and/or an obligation to pay
ABDC’s defense costs.

48.  The Insurance Policies also require the Defendants to pay those amounts ABDC is
legally obligated or required to pay as damages “because of”” or “for” “bodily injury” or
“property dmnage” caused by an “occurrence” or an “event” that takes place during the policy
period.

49.  The Insurance Policies define “occurrence” or “event” to mean “an accident,

including continuous or repeated exposure to substantially the same general harmsful conditions.”

-10-




50.  Each of the Prescription Opioid Lawsuits alleges an “occurrence” or “event.”
See, e.g. ,- Exhibit B at { 3, 8, 29, 50; Exhibit C at {4, 118; Exhibit D at 9 111; Exhibit E at
14 4. 85; Exhibit F at §§ 5, 102.

51.  The Insurance Policies define “bodily injury” to include physical harm or injury,
sickness or disease, including death resulting from any of these at any time.

52.  Addiction to, or dependence on, prescription drugs is a “sickness™ or “disease”
and can lead to death.

53.  The Prescription Opioid Lawsuits allege direct physical harm or death to West
Virginia citizens as a result of ABDC’s purported negligence. See, e.g., Exhibit B at 1Y 6(b),
6(d), 44; Exhibit C at ] 118; Exhibit D at 4] 111; Exhibit E at § 85; Exhibit F at ] 4. ’Such
allegations fall within the Insurance Policies’ definition of “bodily injury.”

54.  The Insurance Policies cover damages for “care, loss of services or death”
resulting from “bodily injury.”

55.  The State of West Virginia, McDowell County, the City of Huntington, the Town
of Kermit and the City of Welch ﬁ]l seek or sought to recover as monetary damages the amounts
thai they allegediy paid to provide medical care and services to West Virginia citizens who |
experienced the physical effects of prescription drug abuse or dependence. See, e.g., Exhibit B at
99 6(d), 51, 57, 65, 66; Exhibits C and E at  4; Exhibit D at § 13; Exhibit F at § 7.

56.  The Insurance Poiicies define “property damage” 1o include physical damage or
injury to tangible property, including all resulﬁng loss of use of that property.

57.  McDowell County, the Town of Kermit and the City of Welch allege that they
have each expended monies to repair physical damage to public property, including harm “in the

form of litter, clogged water and sewage lines™ necessitating clean-up and repair. See, e.g.,

-11-




Exhibit C at  4; Exhibit E at § 4; Exhibit F at 5. Such allegations fall within the Insurance
Policies® definition of “property damage.”

58.  Despite ABDC’s demonstration that the Prescription Opioid Lawsuits are clearly
covered by the Insurance Policies, and despite the fact that the Defendants cannot demonstrate
that any exclusion or bar to covera.ge applies, none of the Defendants has acknowledged any
obligation to provide coverage for the defense and settlement of the WVAG Lawsuit or
reimbursed ABDC for any amounts expended to date for the defense of the County and City
Lawsuits.

59.  Further, the Defendants dispute which, if any, of the Insurance Policies provide
coverage for the Prescription Opioid Lawsuits.

60.  The settlement and defense costs ABDC has paid in connection with the WVAG
Lawsuit, and the defense costs paid to date in the County and City Lawsuits, exceed ABDC’s
“retained limit” under the Insurance Policies and trigger the Defendants’ coverage obligations.

COUNT I
Declaratory Judgment

61.  ABDC incorporates by reference Paragraphs 1 through 60 hereof, as though the
same were set forth in their entirety.

62. Eachofthe Defendant:;*, has refused to acknowledge, failed to honor, or disputed,
its obligations under the Insurance Policies to provide coverage for the defense and investigation
costs and expenses ABDC paid and continues to pay in connection with the Prescription Opioid
Lawsuits, and for the settlement payment that ABDC paid in connection with the WVAG

Lawsuit,

-12-




63. The Defendants dispute which, if any, of the insurance programs that ABDC
maintained from May 1, 2006 through May 1, 2013 provide coverage for the defense and
investigation of, and any liability in, the Prescription Opioid Lawsuits,

64.  The Insurance Policies are valid and enforceable insurance contracts for which all
premiums have been paid. Further, ABDC has complied with all material terms, provisions and
conditions precedent of the Insurance Policies; except any that have been waived or excused.

65.  ABDC has the right, as a policyholder, to designate the Insurance Policies and
policy years pursuant to which the Defendants are obligated to defend and/or indemnify it in the
Prescription Opioid Lawsuits.

66. Itis neo.essary and proper for the Court to declare the riéhts and obligations of
ABDC and each of the Defendants under the Insurance Policies, and declaratory relief from this
Court will resolve this actual and justiciable controversy regarding the obligation of each
Defendant to defend and/or indemnify ABDC.

WHEREFORE, ABDC respectfully requests that judgment be éntered in its favor and
against each of the Defendants with respect to Count I hereof and that, pursuant to W. Va. Code
§ 55-13-1 et seq., this Court declare that, pursuant to the terms of the Insurance Policies: (i) each
Defendant is obligated to defend, and/or pay the defense and investigation costs of, ABDC for
the defense and investigation of the Prescription Opioid Lawsuits (including any additional
prescription opioid lawsuits that may be included in this civil action), up to the applicable limits
of liability of each of the Insurance Policies; (ii) each Defendant is oi)ligated to pay all damages
ABDC incurs in connection with the Prescription Opioid Lawsuits (including any additional
prescription opioid lawsuits that may be included in this civil action), including the settlement of

the WVAG Lawsuit, up to the applicable limits of liability of each of the Insurance Policies; and

-13 -




(1ii) ABDC has the right to designate the policy or policies, and policy year(s), that shall be
called upon to pay such defense costs and damages. ABDC also asks that this (ilourt award
ABDC ali of its fees, costs and expenses, and other disbursements in this civil alction, and all
other relief the Court deems just and proper. !

COUNT 11
Breach of Contract

67.  ABDC incorporates by reference Paragraphs 1 through 66 hereoff, as though the
same were set forth in their entirety.

68.  The Insurance Policies provide coverage for ABDC’S defense and investigation
costs and expenses, and any and all damages paid, in connection with the Prescription Opioid
Lawsuits.

69.  Any and all conditions precedent to the Defendants’ duty to deferid and/or
indemnify ABDC in connection with the Prescription Opioid Lawsuits have been performed,
satisfied, waived, excused, or Defendants are estopped from asserting them.

70.  The Defendants have materially breached the terms of the Insurance Policies, as
Defendants have failed, or will refuse, to defend and ilndemnify ABDC in connection with the
Prescription Opioid Lawsuits.

WHEREFORE, ABDC respectfully requests thgt judgment be entered in its favor and
against the Defendants with respect to Count I hereof, in an amount as yet to bé determined, as
necessary to fully compensate ABDC for the Defendants’ material breach of the Insurance
Policies, including:

a. All defense and investigation costs and expenses, and damages and payments,

including the WVAG Lawsuit settlement, incurred or to be incurred in connection

with the Prescription Opioid Lawsuits (including any additional prescription opioid
lawsuits that may be included in this civil action);

b. All other sums incurred or to be incurred by ABDC;

-14-




c. Attorneys’ fees, costs and expenses, and other disbursements in this civil action;

d. Pre- and post-judgment interest and court costs;

e. Damages for net economic loss and annoyance and inconvenience; and
f.  Such other relief as this Court deems just, proper, and equitable.

PLAINTIFF DEMANDS A JURY TRIAL.

Dated: ‘-3.[ '@{ =017 | (/)é@_ﬁd 5%@%5%2

Charles S. Piccirillo (WVBN 2902)
SHAFFER & SHAFFER PLLC
330 State Street

P.O.Box 38 -

Madison, West Virginia 25130
(304) 369-0511

Courtney C.T. Horrigan, Esquire
(pro hac vice forthcoming)
Kateri T. Persinger, Esquire
(pro hac vice forthcoming)
REED SMITH LLP

225 Fifth Avenue

Pittsburgh, Pennsylvania 1522
(412) 288-4226 :

Caitlin R. Garber, Esquire

(pro hac vice forthcoming)
REED SMITH LLP

Three Logan Square

1717 Arch Street, Suite 3100
Philadelphia, Pennsylvania 19103
(215) 851-8217

Counsel for Plaintiff AmerisourceBergen
Drug Corporation
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EXHIBIT A

-7 Defgsidunt " Policy Namber~ | - Palicy Pecighl -
St Paul Fire & Marine Insurance Company | TEOG100918 05/01/06-05/01/07
American Guarantee & Liability Insurance AEC 9279783 05 05/01706-05/01/07
Company : '
ACE American Insurance Company XSLG23726579 | 05/01/07-05/01/08
ACE American Insurance Company XSL G2290680A 05/01707-05/01708
ACE American Insurance Company XSL G23739513 | 05/01/08-05/01/09
ACE Amcrican Insurance Company XSL G23896412 05/01/08-05/01/09
ACE American Insurance Company XSL G23749324 05/01/09-05/01/10
ACE American Insurance Company XSL 23896412 002 | 05/01709-05/01/10
ACE American Insurance Company XSL G24941188 05/01710-05/01/11
ACE American Insurance Company XSL G23896412 003 | 05/01/10-05/01/11
Endurance American Insurance Company EXC 100003739 00 | 05/01/07-05/01/08
Endurance American Insurarice Company EXC 100003739 01 | 05/01/08-05/01/09
ACE Property & Casualty Insurance Company | XOO G24873699 | 05/01/09-05/01/10
ACE Property & Casuaity Insurance Company | XCP G24874710 05/01710-0S/01711
ACE Property & Casualty Insurance Company | XOO G24875088 | 05/01/11-05/01/12
ACE Property & Casualty Insurance Compeny | XOO G27041188

05/01/12-05/01/13
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IN THE CIRCUIT COURT OF BOONE COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA

-ex rel. PATRICE MORRISEY,

Attorney General, JOSEPH THORNTON,

in his capacity as the Secretary of the

WEST VIRGINIA DEPARTMENT i

OF MILITARY AFFAIRS AND PUBLIC SAFETY,
en sgency of the State of West Virginia, and

EAREN BOWLING, in her capacity a5 the Secretary
of the WEST VIRGINIA DEPARTMENT OF
HEALTH & HUMAN RESOURCES, an agency
of the State of West Virginia,

Pleintiffs,

v. _ , " Civil Action No,12-C-141
(Hoa. William S. Thompson, Judge)

AMERISOURCEBERGEN DRUG CORP., &

Delaware corparation doing business in West Virginia,
MAM-LUKEN, INC.,, an Ohio corparation doing

business in West Virginia, J.M, SMITH CORP. d/b/a

SMITH DRUG CO., a South Carolina corporation doing *
business in West Virgisia, THE HARVARD DRUG

GROUP, LLC, a Michigan corpotation doing business

in West Virginia, ANDA INC.,, a Florida corporation doing
business in West Virginia, ASSOCIATED PHARMACIES, INC.,
an Alabama corporeton doing business in West Virginia,

H.D. SMITH WHOLESALE DRUG CO., & Delaware cotparation
doing business in West Virginia, KEYSOURCE MEDICAL INC.,
an Ohio corporation doing business in West Virginis, MASTERS
PHARMACEUTICALS, INC., an Ohio corporation doing business
in West Virginia, QUEST PHARMACEUTICALS, INC.,

e Kentucky carporation dolog business in West Virginia,

and TOP RX, INC,, & Tennesses corporation doing

business in West Virginia,

Defendants,




_ Inirodoetion

For their Second Amended Complaint, the State of West Virginia, et the relation of its
duly-elected Attomey General Patrick Morrisey, and two of Ils agencies, the West VW:
Depaxtment of Military Affairs and Public Safety, and the West Virginia Depertment of Health &
Human Resources, state the following: |

Pursuant to the Order of this Court and in conformity with Rule 15(b) and (d) of the West
Virginis Rules of Civil Procedure, counsel for the. Plaintiffs file hely Second Amendsd gud
Supplemental Complaiat on bebalf of the State of West Visgias, atthe relation of its duly- .
eleaeéAuomemel Pamd:Momseymdtwoofﬂs ngema.theWeﬂmenDepamnmt
ofMilimryAffnhs mdPubliI: Safety and the West Virginia Department of Health & Humen
Resources. They present the following as supplemented by information contained in the
disnovu'ywhid'l-was previously produced by the nemed Defendants, The acts and amissions
commplained of by the Plaintiffs are inore specifically identified hereinafter in paragraphs 14 and
15. ' |

By Order dated December 12, 2014theComtgavatb=?hinﬁEs30dayntosetfcrthﬂ1e
wrongful acts of the Defendants. The Defendants’ discovery production as presertly exits in its
nascent slate atready exceeds 10,000 papes for these Defendants alone. In the relsted cage, the
mumber of pages provided for 2 ¥ years exceeds 13,000 pages. Accordingly, counsel for these
Plaintiffs through the assistance of an IT expest have produced 2 database upon which the
Plaintiffs rely to suppont the allegations made hercinafter. ‘The datsbasc has beea produced using
as its basis the discovery which was produced. There exists the potmﬁal of literally thonsands of
wrongful acts which will be litigated in this case. For exampls; the largest of these Defendants

2.




Amerisourcebezgen Drug Corp. has produced records showing epproximately 21,500

: lmnsacnm involving controlled substaces with one pill mill pharmacy which is located in
.Bo‘one County. That information covers 468 pages in the rwmtls as produced, Another
electronic dociument submilted by Defendant HLD. Smith Wholesals Drug Co. in discovery
contains 271 pages for distributions to a pill mill pharmacy in Mingo County which reflects
gpproximately 12400 u-ansacuons _

As a consequence of the foregoing, Plaintiffs set forth categories of offending acts and | '
omissions together with specific examples and statistics. This exceeds the threshold of notice
required for a claim and sllows these Defendants who possess their sales data as produced in the
limited initial dISOOVW.'I phase to undegstand the allegations whlidurebeing made against them,

: teshed, 222 W.Va. 574, 668 5.E24 203 (2008); Highonask
. West Virginis, Inc, v, Jamie, 221 W.Va, 487, 665 S.E.2d 509 (2007).
Descyiption of Aclion
1. ‘This civil action addresses the epidemic of prescription drug abuse and its costs to the

State of West Virginis. Prescription drug abuse costs the State of West Virginia hundreds
of millions of doliars annually. Beyord the actual dollars Jost, prescription drug ebuse
devastates Weat Virginia communities and families and reduces the State's economic
productivity. The damage done by prescription drug abuse adversely affects West

_ Virginia's hospitals, schools, courts, social service ageacics, jails and prisons as well 2
diminishing the very quality of life in our citics and towns. Accordingly, the State, at the
relation of its Attorney Genezsl, the West Virginis Department of Military Affaifs and

Public Safety, and the West Virginia Department of Henlth and Humen Resources
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(collectively herein refecred to as “the State™) brings this action against pharmageutical

. drug distributors who have contributed substantially to and who have substantially,

illicitly and tortiously benefjtted ﬁnanci;lly fiom the prescription drug abuse problem in
West Virginia.

The Defendants each distribute prescription drugs closely identified with the prescription
drug shuse problem in West Virginia. In recent years, it has been well publicized in the
media lhé:WehtVi.rginiahnsbem.permpita. one of the “most medicated" states in the
Countey, with a prescription drug abuse problom of epidemic praportions, Defendemts
were on notice of the growing West Virginia epidemic of the ebasc of those prescription
drugs which they supplied and of the quantities and frequency with which those drugs |
wess distibuted fo entiics in West Visginia. For reasous which are more specificallyset
forth in the following causes of actions these Defendants are answerable in damages to
the State of West Virginia and msusceptibletosu&otlmn;:liefas is requested.
These Defendants sre mejor distributors of controlled substances who have supplied

- coptrolled substances to drugstores and pbmoius.thatthmdispemethmeomrolhd

substances often based upon bogus proscriptions from physicians who are presceibing
coatrolled substances for illegitimate medical purposes. Some pharmacies that ordes such
large quantities of sbused controlled substanoes from Defendants are jocated in rural or
low population areas whege the amount of those controlled substances ordered from
Defendants is so much greater than & population of that size would warrent that the orders
are, at the very leest, suspicious. These pharmeacies ere known as “Pijl Mills.”
wm&mmdmﬂmmdmmhnuwmmmdmasmwegrupm
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of the Pill Mill process,

5.

As hereinafter alleged these Defendents acted negligently, recklessly and in contravention

of West Virginia law. More particularly, thesc Defendants have violated West Virginia

statutes and regulations that govern controlled substances and consumer protection. The

Defendants received substantial revenue from West Virginia catitiea while engaging in

wholesale drug distribution in West Virginia end in supplying West Virginia Pill Mills,
The problems, damages and losses related to the prescription drug epidemic in West

a.

Virginis include, infer alia, the following:

Costs 1o the State of a8 moch as $430 million annually in the year 2010 with costs
projected to be as much as $695 million ennually by 2017;

A per capita death rate from prescription drug overdose which has at times been
cither the highest or the secand highest recorded for sll states in the Uriited States.
One West Virginia County, McDowell County, located in Southern West
Virginia, had a death rate of 34.2 per 100,000 in 2001 and 97.3 in 2008;

Between 2001 znd 2008 West Virginia deaths from overdosss involving
prescription druge quadrupled from 5.1 deaths per 100,000 residents to 21.5;

According to Charleston Area Medical Center spproximately twenty (20) percent
of patients admitted through the hospital’s trauma service have an issue with
narcotic usage which contributes to their injuries. As such, the demand fram the
growing problem of addiction. and management of addicied paticnts will
eventually be too great for the available core provided unless the problem is
addrezsed. Many of the addicted patients have no medical insurance coverage;

West Virginia hes been identified as the nation’s “most medicated state™ based
upon data gathered for 2009. Phermacies in the Stete filled 18.4 prescriptions per
capita as compared to the national average of 11.6 per capita;

Ono pharmacy located in tiny Kermit, West Virginia (with a population of
approximately 400 people) in 2006 reosived 3,194,400 dosage units of
hydrocodone which ranked 22* in the nation among pharmacies with respect to
purcheges of hydrocodone dosage and 35* nationally if mail order phannscics are
taken into account. The owner who is a Heenrsed pharmacist has testified that the
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pharmacy filled one prescription per minte. Pharmacy records reveal thet the
phermacy regularly paid suppliers hundreds of thousands of dollars and that
virmally 90% of the drugs ordared and received are of the kind associated with the
prescription drug epidemic, The pharmacy reported revenue of more tham
$500,000 per month. Recently, an article deseribed Kerrnit as “ground zero™ in
the prescription drug spidemic;

One Pittsburgh area physician who eatered a guilty plea to a drug law violation
allegedly worked in or owned en operation in Southern West Virginin thata =
federal investigation disclosed netted him personelly as much as $20,000 per day
in cash deposits made to his personal benk account. That so-called dlinic was
closed by the government resulting in seizure of bundreds of thousands of dollars
In cash from physicians and others who were associated with the clinic. A -
"pharmacy listed a3 g “preferred pharmacy” by this Pili Mill was among those that
regularly wese supplicd by the Defendants with prescription drugs knowntobe -
abused;

West Virginia Prosecuting Attomeys end Judges Jament that es much as 90% of
their criminal dockes regularly is made up of matters that are either directlyor -
indirectly related to prescription drug abuse, One Prosecutor recently told
Cherleston newspaper, “] have sometimes morbidly said I would welcome a
cocaine case because of Jeast not as many'people are dying from cocaine abuse as
they are from prescription drug abuse. I bring this up to point out foremost that we
continug to ignore the human cost of substeance abuse. Families are destroyed.

" People die. Peaple can't got jobs and become homeless. They don't send their
children to school, which altimately contributes to truancy, delinquency, another
geaeration of crime and a host of other problems, We're at the top of the pation in
births of drug-addicyed bebies.”

According to medis reports from 2013, “Thirty-five percent of babies born in the
state are bom drug-sddicted because their mothers are using drugs." It was
reportéd also that West Virginia Senator Ron Stollings of Boone County, 2
physicien, stated that the economic cost of substance abuse Is “‘chewing up
tremendous amounts of money.”

White House drug czar Gil Kerlowske stated the obvious to West Virginie leaders
at zn essembly: “The devestation wrought by prescription drug ebuse on
Appalachian communities is simply hearthreaking . .. . Prescription drug abuse is -
claiming too many lives, threatening public safety md plwng Unnecessary
obstacles in the way of economic prosperity in Appalachia.”

The controlled substances distributed by Defendants without sufficient monitoriog
of suspicious orders include, but are not limited to, hydrocodone combinations
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(vicodin, Tortsb, lorpet, vocoprofen, tussenex, tssiceps), codelne combinations
(e.g. empirin with codeine, fiorinal with eodeine, tylenol with codeine),
phencbarbital, lorazepam (ativan), triezolem (kalcion), chlordiazepoxide
* (librium), diazepam (valium), alptazolam (xansx), zolpidem (ambien), zaleplon
(sonate), zopiclone (luneste), dextropropoxyphens (davron, darvacet), codeine
preparations (Robitussin A-C), amobarbital (amytal), pentobarbital (nembutal),
socobarbital (seconal), morphine (roxanel, duramorph), oxyeodone {(oxycontin,
tylox, percocel, percodan), hydromorphone (disudid), oxymorphone (opana,
numorphen, numorphone). meperdine (demerol), pheatermine (adipex) and othu
generic versions of each of the foregoing.
West Virginia and its agencies seek to protect West Virginia communities by enjoining
Defendsnts from distributing controlled substances without sufficient monitoring end
controls and by requiring notice to the State in order to prevent the creation and operation
of Pill Mills or disteibution to any ather suspicious prescription drug retallers. The State
of West Virginia socks to recover the damages it has incurred, oontines to incur, and will
incur in the future in sddressing and combating the prescription drug abuse epidemic in
‘West Virginia and in sddressing its effects,
The Defendant drug distributors profit from this epidemic by distributing controlled
substances in West Virginia in amoumts that are in excess of the amount of controlled
substances legitimately medicsally required, thereby sourcing drgs ultimately uséd by
drug ebusers. West Virginia law requires distributors of controlled substences such as
Defeadants to, “provide effective controls and procedures 10 guard against . ., diversion
of controlied substances [and] . .. desigo and operaic s systom to disclose to the
registrent suspicious orders of controlled substances. . . . Suspicious orders include orders
of unusual size, orders deviating substantislly from & normat pattern, and orders of

unusual frequency.” 15 WVCSR § 2-42.1 and 15 WVCSR § 2-4.4. By distributing
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excessive ampunts of controlled substandes, the Defendan drug distributors violste West
Virginia law by failing to implement or more particulady to follow and adhere to
effective controls to guard sgainst prescription drug diversion and by failing to effectively
monitor, enforce and/or disclose suspicious ondecs they fill. ‘

These Defendants certainty are aware of their legal responsibilitics in regard to preventing
suspicious orders of ebused presm'lptiondmgs'ﬁmﬁ flooding sﬁsoeptiblg locsles. For
example, Defendant AmerisourceBergen has acknowledged it is under investigation by

the U.S. Attorney for the District of New Jemscy for its Jack of oversight of painkiller

‘sales,

¢

"

&

‘In
2009, Defeadant Masters Pharmaceutical, Inc. paid $500,000 to the U.S. Attorney for the
Southern District of Ohio 10 settle, inter alia, claims that it failed to report suspicious
orders of controlled substances.

A
S
The State exprossly indicates that it does not scek any relief in this action for tho federal
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shmoffu{lding for the State Medicaid Program. Claims of damages for any federal
monies expéuded are hereby expressly tiisnvowed. )
18
Parties
11.  Plaintiff Stete of West Virginia appears at the relation of its duly clected Attorney
General, Patrick Mosrisey. General Morrisey is suthorized by the West Virginia
_ Constitution, West Virginia common law and by statute to bring this action:
8. West Virginia Cods § 60A-5-501(c) invests the Attorsy General with the duty
- and the authority to assist in the enforcement of the provisions of the Uniform
Co:;uolbd Substences At end to cooperate with agencies snd other govermmental
catitics, inclﬁding but not limited o the West Virginia Department of Military |
Affairs and Public Safety and the West Virg:nia Depastment of Health and Humian
Resources, as relates to controlled substances;

b, West Virginia Code § 46A- 7-101 et seq, invests the Attomey Geperal with
authority to sus for violatipas of the West Virginia,Comqmer Protection Act, to
recover civil penalties and to se=k othcr remedies for violations of stid statute;
and -

c. Under West Virginia common law, the Attorney General possesses the authority
1o enforce all of the applicable laws cited herein, including the consumer
protéction Iaws, substance abuse Jaws, and laws goveming the illicic distribution
of drugs in West Virginia

12.  Plaintiff Joseph Thomton acting in his capacity es Secretary of the West Virginia

9




13,

]4.

Department of Military Affairs and Public Safety, an agency of the State pf West Virginia
esablished by W,V Code BSF-1-2. The agency Includes, inter alia, the West Virgizia
State Pliee, Natonal Guard, the Division of Jusioe 128 Commurhy Servies,te
Division of Corrections, the Division of Homeland Security & Bmergency Management,
the Division of Juvenil; Services, the Division of Protective Services, and the Regional
Jeil and Correctional Facilties Authority. This agency is charged with responsibiltyfor,
inter alia, enforcing the Uniform Controlled Substance Act, W.Va. Code § 60A-5-501
entd for housing inmates who have violated said Act andfor committed other crimes
celaied o theic violations of the Act, |
Pluintiff Kdren Bowling acting in her. capacity as Secreigry of the West Virginia
Department of Health & Human Resources, an agency of the State of West Virginia
esteblished by W, Va Code § SF-1-2. The agency includes, inter alla, the Bureau of
Behaviorel Health & Health Facilities, the Bureau for Children and Families, the Burean
for Medical Services, and the Buresu for Public Health. This agency is charged with the
responsibility for, inter alia, providing services related to drug addiction s well us the
altendant problems of treatment and family-related issucs,

At all times pectinent to this Second Amended Complaint cach Defendant was doing
business in West Virginia as a wholesals drug distributor. The Defendants are:

8. Amerisourcebergen Drug Corporation, 8 Delaware corporation;

REDACTED
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REDACTED

¢  HD.Smih Wholcsale Drug Company, s Delswere corpomtidp;
REDACTED

i Mesters Pharmaceuticals, Inc., an Ohio corporation;
REDACTED o
k., | Top RX, Inc., a Tennesset corporation.
‘Each of these Defendants was B
. On notice that en epidemic of prcscﬂptioudmg sbuse existed in West
Viqﬁnhlamdinlhespecﬁi:amcusof!hhiShweinvdhhixﬂmﬁrcﬁﬂonuts
weze Jocated. Further, cach of these Defendants was on notice that the
tu:ntnoﬂ:xis&ﬂmﬂ:uu:aulu:hwg|ihurﬂnuuuiwvemcthzl:ﬁud*wdliilvuenalndqqg
bt
s Onnotce that State law required them, inter alia, o provide efective
controls and prooedum'td guard ugaln'st diversion of controlled
substances, 15 WVCSR_§2-4.21 end 15 WVYCSR §2-4-4; and
+ Onnotice that the Healthoare Disteibution Management Association
(“HDMA"™) “Industry Complian;:c szddfn;s: Reporiing Suspicions
Ondm and Preventing Diversion of Controlled Substances™ describe the
eritical role of each member of the supply chain in distributing contro]led
- substances. These industry guidelines further prowde “At the center of &
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sophisticated supply chain, distributors ere uniquely situated to perform
duc diligence in order to help support the security of controlled substances
they deliver 1o their customers.” Industry guidelines contain the following
elements:

Know.Your Customer Due Diligence

Monitoring for Suspicious Onders ‘

Suspeod/Stap en Order of Interest Shipment

Investigation of Orders of Interest

File Suspicious Order Reports with DEA
Employees, Training and Standard Operating Procedure (SOF)

VIL Additional Recommendations

The guidelines® first element of “Know Your Customer” provides that distributors rust

gather substantial information o each of its customners, including, infer alia, their business

background, customer base, average mumber of prescriptions filled each day, average number of
controlled substances item prescriptions filled each day, perceatage of controlled substance
purchases compared to overall purchases, erc, According to the industry guidelines, this
information must be reviewed carcfully by the distributor, and the distributor must conduct 8

thorough, independent investigation of the enstomer:

Subject to the requirement that it provide notice to the appropriate
authorities of any suspicious orders for controlled substances and not fill
the seme. Notwithstending its duties regerding suspicious ordess, these
Defendants regularly filled suspitious orders of West Virginia customers,
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More particularly, they acted either with gross negligence or with a willful
blind eye to the facts and circurnstances by filling suspicious ardess for
controlled substances.

. Further, Defendents feiled to adhere to industry customs and standards,
and violated applicable West Virginia starutes and regulations.

15. Jurisdiction exists pursuent to the provisions of West Virginia Code § 56-3-33, a5
amended, in that Defendants by and through thelr authorized agents, secvants and
employees regularly transacted business in West Virginis, supplied and distributed
presa'ipﬂlon drugs in West Virginia and farther through their acts and omissions
tortiously caused injuries in West Virg':;ia by engaging in a persistent course of conduct
in West Virginia which v‘iolatu.i West Virginis law. These Defendants derived
substantial revenue as the result of the prescription drugs which were distributed to West
Virginia entities and later consumed by persons then residing in West Virginie. More
perticularly, the acts and omissions as claimed are described hereinafier.

15a, Amrlsournebergan Drug Corp.

(i)  Atall times pertinent hereto this Defendant was & Delaware
corporation doing business in the State of West Virginia, As a part
" of their business practices, Amesisourcebergen Drug Corp,
distributed controlled substances to West Virginia customers. This
Defendant is one of the largest distributors of prescription drugs
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and is Jisted as No, 28 in the Forbe's list of Fortune 500
corpanies.

()  Records supplied as discovery by this Defendant reflect that in the
five(5) years of records provided, Amerisourcebergen Drug Corp.

distrlbuted the following quantties, more orJess to West Virginia

pharmacies: '
s 27,323,920 alprezolem
. 3,577,900 amphesamine
. 9,964,280 Klonopin

. 8,759,410 diazepam
. 60,937,584 hydrocodone (generic of Loroet, Lortab,
Vwodm. Vicoprofen, among others)

« - 1,230,380 opana

. 26,614,000 oxycodone

» ' 2,792,680 oxycontin

Other controlled substances widely known to be abused 'were also
distributed as well as vexious quantities of some of the
aforementioned substances in liquid form,

The foregoing numbers which are far beyond the mumber of
distributions of controlled substances as would be reascnebly
distributed to a population of 1.85 million, indicate that for every
West Virginian, including children, this Defendant distributed

14




' thirﬁ-thm{%) hydrocodone tablets (gencric of Lorcet, Lortab,

Vicodin, Vicoprofen, among others) during the period identified.
For o:gycodone. oxycontin and opana combined the figure would
be 15.56 tablets per person. |

{iii) Amerisourcebergen was a distributor of substantial quantities of
controlled substemces to Tug Valley Pharmaacy in Willismson,
West Virginia, This pill mill pharmecy was located within yards of
two notorions pill il physicians and their opevations in te town |
of Willismson. Doctors nemed Diano Shefer, Katherina Hoover,
and William Ryckman operated pill mill clinies whose voluminous
illegal prescriptioms writben for non-medical purposes were filled
detly by this pharmzcy to .Whidl Amerisourcebergen was
distributing. This Defendant’s records 25 supplied during
discovery indicate that they distiibuted to Tug Valley Pharmacy a
total of 149,300 hydrow {genetic of Locet, Lortab, Vicodin,
Vicoprofen, among others) tablets during the calendar yesr 2009
for an average supply of 12,441 tablets per month. The operations
of Drs. Hoover, Ryckman and Shafer were closed by State and
federal law enforcement in 2010 which was followed by criminal
prosecutions apd asset palzures.

During the same period of 2009 in which this Defendant was distributing hydrocodone
{geaeric of Lorcet, Lortab, Vicodin, Vicoprofen, upong others) to Tug Valley, . R E ACTE D
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REDACTED

-was Likewise distributing [arge quantities of hydrocodone (gepericof

Lorcet, Lortab, Vicodin, Vicoprofen, among oﬁeﬁ) to Tug Velley Pharmacy ss is set forth more

particularly infta.
)

)

This Defendant also distributed controlled substances in large quantities to

& “driye-in" pill mill phermacy [ocated in Boone County. According to the

discovery there were approximately 21,500 transactions with this pill mill.
From the discovery which was ndﬁb&by this Defendant and by
REDACTED * it is known that on the
dates of July 16 and July 17, 2012 Defendant Amerisourcebergen Drug
Corp. distributed 8000 hydrocodone (generic of Lorcet, Loriab, Vicodin,
Vicoprofen, amo lﬁé}i‘ ve-in" pill mill pharmacy,
On these same two ‘Eﬁ Egum 8600 hydrocodorie tablets

(generic of Lorcet, Lortab, Vicodin, Vicoprofen, among others) to this

. same pill mill,

Further, in the months of Tuly, 2012 this Def, ﬁglﬁsﬁ

Oxytodone tablets to this “drive-in" pill mill

 combined total of 11,800 tablets of oxycodon, exycotin ind opahn to
the same gharmacy in Joly,

It is the industry standerd that the distributor of controlled substances shall
“kaow its custoraer.” Due diligence in this regard is both expected and
required to include an awareness of other suppliers of controlled
substances to this company's customers. This standard was disregarded
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and violsted in thousands of transections by this Defendant.
As the proximate result of the acts and omissions heretofors identified, the State of West

. Yirginia and the Plaintiff agencies nameB herein have incurred substantial losses, costs, and

dainsges and will continue to incur substential Josses, costs, and damages in the future.
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. 15.g. H.D. Smith Wholesale Drug Co.

@

(i)

At all time pertinent hereio this Defendant was a Delaware corporation
doing busipess in the State of West Virginia, As a part of their business
practices, H.D. Smith Wholesale Drug Co. distributed controtfed
substances to West Yirginia customers.

This Defendant made substantisl distributions to West Virginia
pharmacies of controlled substances widely known to be among those
substances which wers abused, including Strosnider Drug Store, Inc. dba

" Sav-Rite Pharmacy of Kermit, Sav-Rite #2 of Crum, Tug Valley Phermacy

of Williemson mnd Hurley Drug Co. of Willjumson, These phermacies
were amang the most notorlons of the pill mill pharmacies in Southem

West Virginia.

(en). 'The Sav-Rite entities were, owned and/or operated by & Mr. James

Wooley who was also the phmcis_t-m-dmrge 2t the Xermit store.
These operations were little more then the dispensing center for the
substances which then at the center of illegal drug activity and
wete known to be highly addictive. The addictions were ofien
created by the pill mill doctors in Mingo Couaty, namely Doneld
Kiser, Diane Shafer, Katherine Hoover and Willism Ryckmen. In
fact, Sav-Rite wns one of the several phermacies along with Tug
Valley and Hurley which filled bundreds of prescriptions daily
which were faxed or hand-delivered to the pharmacies from the pill
mill physicians. '

(bb).  Sav-Rite Phermacy #2 was a sham front for illegal prescriptions. It
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was operated ot a location which is next to the Justice Medical
Clinig':'inﬂn".'amof(:mm, West Virginia which is near the border
of Mingo and Wayne Counties and about a mile from Strosnider
Sav-Rite in- Kermit. This sham "pharmcy’ was the brainchild of
ames Wooley who was subsequently prosecuted by the federal
govm. Mr. Wooley recraited physicians to work at Justice
Medical Center, or more gccurately stated, to suthorize
prescriptions undez their lioensing suthority for paio medication
which was then filled at Sav-Rite #2 or Sav-Rite in Keomit, At
least two physicians were sucoessfully prosecuted for their
involvement in this operation, Fusther, the alleged "head” of
JusliceMadicalCeyiemd:o was & young map with no experience
to justify his stated position went to prison for his role thesein, The
young man, named Justice, wnnhnsonofawomnnwhn‘vman
associale of Mr. Wooley.

(cc).  Aninvestigation or inspection of the Sa.v-Rite entities should have
raised red flags shout the legitimacy of these operations. As such,
this Defendant and any of the other Defendants who are named in
this case flagrantly violated the “know your customer” standard of
care required for distributors of controlled substances or wilfully

curned a blind e3o 1 the obvious fact that there was clearly
suspicious orders which they were filling,

(dd). Records supplied as discovery by this Defendant reflect that in the
five (5) years provided, H.D. SmithWholesale Drug Co. distributed
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the following quantities, more or less, to West Virginia
phermacies:

- 12448827 generic hydrocons
| - 3,142,900 oxoodone

In addition to the eforementioned controlled substances, this

Defend:mt distributed 371,320 Oxycontin tablets, 94,400

opm 513,876 Alprazalom, a3 well as other Hydrocodone under

iheie brand names and controlled substances knowa to be widely

abused, | ' N

(ec). Examples of the Defendant's acts and omissions as complained of
theyein:

(i)  According to their records of transactions as produced in
discovery, the Defendant in 29 listed transactions
distributed at least 102,000 and as many as 157,400
hrydrocodone tablets to Hurley Pharmacy, 8 pill mill
pharmacy in Williamson, West Virginia, during the month
ofJa_nnarerOOB. If Defendant"s reconds presented in
discovery ere scourate, such a distributlon as this is on its
face both suspicious and represeats & gross violation of
Defendant’s legal duty oot to distribute controfled |
substances which are b?tng used for nor-legitimate
purposes. Duﬁngtj:issamemmthmdywmismfendnnt
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(i)

(i

i)

was 8lso distributing large quantities of hydrocodone to
Strosnider dba Sav-Rite Phnﬁua_cy end to Tug Valley
Pharmacy, all pill mills in Mingo County.

The Defendant distributed controlled substences to Sav-
Rite Pharmacy #2. As steted elsewhese in this Complaind, |
ﬂﬁs‘al]egedpl\mmncy was & shamn which existed purely to
fill prewtphonswnuen for non-medieal parposes. The
Defendant disM controlled substances to Sav-Rite

"Pharmacy #2 on & regular basis between the lave Fell of

2008 20d March of 2009 which indicate that the Defondan
did oot "k@low its customer.”

‘The controiled substances distributed to Sav-Rite #2
Included both generic and brend named hydrocodone,
elprazalom and phentermine. The latier controllsd
substance is aﬁuhﬂhum to be used by those who
abuse the drugs Oxycodone and Xanax in ordes to enhance
the effects of those drugs. The Defendant’s records also
show the distribution to Sav-Rite of 81,437 of hydrocodonc
tablets in a petiod which is less than six {6) months.

The Defendant distributed suspiciously large quanﬁtiins of
oxyoodone to Westside Fharmacy in Oceans, popuhuon
1351, during the years of 2008, 2000 and 2010, |
Defendant’s tecards reflect approximately 1100
transactions for oxycodone distributions in that period

) !
-




)

(vi)

(vil)

whidimﬂdavmggonemncdmadayovuthﬁeoum

- of three (3) years. As stated elsewhere in this Complaint,

i

this community s in Wyoming County which hes
experienced the higbest per capita death rate from
prescription drug overdose in Weet Virgnia,

This Defendant also distributed enormous smounts of
controlled substances known (o be those sbused in West
Virginia to Fhirley Drug Co. and to Tug Velley Pharmacy,
oo pill mil phermacies locsted just 4 biocks apart in
Willizmson. These two pill mills supported the pill mill
physicians at the Mountain Medical/Williamson Wellness
Ceater which was near these pharmecies and which Hsted
both Hurley and Tug Valley £s pharmacies where thelr
patients should fill theis prescriptions. These pharmacies
also filled the and prescriptions of Dr. Diane
Shafer, a notorious pill mill physician in Williamson.

The records presented in discovery by H.D, Smith for their
distributions to Hurley Pharmacy cover 271 pages and
refiects thonsands of suspicious distributions of oxycontin,
hydrocodone (generic of Loroet, Lortab, Vicodin,
Vicoprofen, among others), oxycodone, alprazalom,
lorezeparn, diazepam, and brend name bydrocodone,
During the same period of time s the distributions were

made to Hurdey Drug, HD. Smith was distributing the same
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mix of drugs to Tug Valley Phanmacy. While rot 25
exleqsive in number & lhu;c distributions to Hurley, those
distributions to Tug anle_zy were suspiciously high when
sianding slone and more so whea considered together with
the distributians to Hutley. For exauple, according to this
Defendant’s records, on October 18, 2007, H.D. Suiith
distributed 30,000 hydrocodone (geaeric of Loreet, Lortab,
Vicodin, Vicoprofen, among others) tablets to Tog Valley
Pharmacy. On October 16, 2007 H. D, Smith delivered
5000 hydrocodone (geneic of Lorcet, Lortab, Vicodin,
Vicoprofen, among others) to Huriey Drug. 'lhen oo
October 18, 2007, H.D. Smith delivered another 4000
hydrocodone (generto of Lorces, Lortab, Vicodin,
Vicoprofen, among others) to Hurley resolting in a total of

39,000 hydcocodone delivered within a two (2) day peciod

to & four (4) block area in a town which had a population of
3090 people.

The ;olnme of oxycodone wad hydrocodone pills
distributed to Tug Valley Pharmacy by HD. Smith in view
of the town"s populetion, the close pmmn!ty to pill-
pushing physicians whose reputations were both well-
Imown and the subject of extensive publicity, the close
proximity to another pharmacy, existence of other suppliers
of controlled mbstnncélothissamepbarmmy.lllshmﬂd
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have served to alert a distributor acting with due diligence
that the orders were suspicious in nature.
As the proximate result of the acts and omissions hecetofore idenified, the State of West
Virginia and the Plaintiff agencies named herein havé incurred substantial losses, costs, and

dasnages snd will continue to incur substantial losses, costs, and damages in the future.
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15. i. Masters Pharmacenticals, Inc.
@  Atall times portinent hereto, Defondant Masiors Pharmsceaticels, Enc.
(“Maesters™) was a foreign corporation doing business throughout West
Virginia, As part of its bissiness, Masters distributed controfled substances
to West Virginjang
() Examples of Masters's wrongful ects and omissions include but are ot
lmitodte: ,
(s)  Masters produced their responses to the limited discovery allo;wd
by this coun with only three categories: “Customer Name, letn
Description, Total Quantity Shipped.” From this incomplete

41-




@)

()

information, the State can nevertheless glean from Masters's
partial responses that certain pharmacies ordered boxes of narcotics
in the following emounts - 658, 508, 480, 476, 439, 394, 386, 159,
312, 301, 290, 288, 248, 247, 246, 221, 220; whereas the other
pharmacies ordered shipments of narcatics typically in increments
of 4, 3, 2oy 1, Withone exception, these shipments in excess of
200 were to McDowell County (the éounty with the highest
overdase rate in.the country) o 10 the Northem Panhandle (which
also has a well-docomented ptescription drug problem). In other

* words, the foregoing distributions were supplied to entities with a

populsation bass which could in no legitimate wey consume the
volume of drugs being distributed. Moreover, most of these
recipients of controlied substances from Masters are known to be
located in areas notorious For prescription drug abuse.

In one instance, a pharmacy in Van, Boone County, West Virginia

(population 211) ordered 11,400 pills of oxycodone, bydrocodone,
endocet, and morphine over the span of approximately 6 months
from December 2011 through May 2012, That’s more than 63 pills
for each resident per day!

In another example, Masters re<eived an order from a pharmacy in
Crab Orchsrd (population 2,678) on May 17, 2010. On thst day,
May 17, 2010, this particuler phum@ ordered every type of
hydrocodone availsble, including dosages in 325 mg, 500 mg, 650
mg, ad 750 mg, The total number of dosage wnits of hydrocodone
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ovdered thet day by the pharmacy in Crab Orchard was 4,000.

~ Masters filled these orders and continued to supply this pharmacy

with controlled substances, inclading hydrocodons through 2010,
2011 and imto 2012 up unti} the time this lawsuit was filed in June
2012. |

Between January 20, 2009 and May 27, 2009, e pharmacy in
Raleigh County ordered 34,300 dosage units of oxycodone from
Masters. On the first day, January 20, 2009, this pharmacy drdered

60 boxes of 100 dossgs units of oxycodone. Three days later, on

Jarroary 23, 2009, this pharmiecy ordered 19 more boxes of 100
dosage units. This phatmscy continually ordered and Masters
filled requests for oxycodone.

In 2009, & pharmacy in Logan County ordered 47,500 dosage unis
of hydrocodone from Mastq's.‘ Masters contimued to supply this
pharmacy with bydrocodone through 2012, prior 10 the time this
lawsuit was filed. By way of example, a 6-day stretch in Jamuary
2009 is illustretive. On Jabuary 6, 2009, Masters shipped 2,000
dosage units of hydrocodone 1o this pharmacy. The next day, on
January 7, 2009, Masters shipped 1,500 more hydrocodone dosage
units to this pharmacy. The followin.g day, January 8, 2008,
Masters shipped 2,000 more dosage units of hydrocodone to this _
ph-annacy. On Friday, Januaty 9, 2009, Masters shipped another
2,000 dosage units of hydrocodone to this pharmacy. Following
the weekend, Mastess sent 2,000 edditional dosage units of .

o |
|
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(iv)

hydrocodone to this seme pharmecy on January 12, 2009. Between
Yemwary 6, 2009 and Jauary 12, 2009, Masters sont 9.500 dosago
units of hydrocodone to this particular pharmacy in Logan County.

(®  OaoJuly L, 2009, Masters supplicd a pharmacy in Marshall County
with 25,000 dosage units of oxycodone, Later that year, Masters
shipped another 19,000 dosage units of oxycodone to this same

_pharmscy in Marshall County on Decomber 8, 2009,

(@  Beiween June 21, 2011 and August 23, 2011, Masters distributed
25,000 dosage units of oxycodone to the seme phanmacy in Releigh
County. Of this amount, Masters sent 15,000 to the same
pharmecy on August 23, 2011,

@  Ontwo separate occasions in 2010 and 201 1, Masters shipped
20,000 dosage units of hydrooodone per day to a pasticular
phermacy in Putnam County,

Masters distributed, anmg other narcotics and highly-abused drugs, the

following staggering tumbers, more or less, of total dosage uais in West

Virginia between 2007 and 2012:

1,454,040 of hydrocodone: and

859,800 of oxycodone.
Masters hes not fully complied with the State"s discovery requests which

would further reveal the ratios regarding its distribution of controlled
substances vis-a-vis non-controlled substances, or the State’s discovery
requests reganding its adherence to mny sort of policy identifying
sugpicious orders. However, DEA records indicate that Masters
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distributed 1,454,040 Oxycodone tablets to West Virginia between years
2007 and 2012, In the period of 2007 through 2010, 176,700 tablets went
to Mingo County pharmacies out of a total of 781,100 for the period,
As the proximate result of the acts and omisﬁons heretofore identified, the State of West
Virginiz and the Plaintiff agencies named herein have incurred substantial losses, costs, and
. dmammdwillcont&mtoinwrwbsmﬁalloﬁes.mté. and dnmagés in the future.
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15.k. TopRx, Inc,

()  Atall times pertinent hereto thig Defendant was ;Temnssee
corparation doing busipess in the Statc of West Virginta. As e part
of their business practices, Top Rx, Inc. distributed controlied
substances to West Virginia customers.

(i) Inthe years beginning 2007 and ending 2012 the records of the
DEA reflect that this Defendant distributed 1,668,290 hydrocodone
tablets to phinmacies in West Virginia, The highest totals were
distributed to phermacies which were in counties designated by
federel and state authorities as high intensity diug trafficking areas.

Those West Virginia Counties 1o which Top Rx, Ine. distributed
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bydrocodons, namely Wayne and McDowell, have a combined
population of 62,313 (2013) - 64,594 (2010). For the years stated,
the Wayne pharmecy received 435,000 tablets while the McDowell
pharmacy, Jocated in the town of War, population 862 in 2010,
received 303,170, Taking into sccount the particular pharmacies,
the nueber of pilts distributed, the population base and the history
of drug actlvity and abuse associsted with these locations these
orders filled by this Defendam are suspiclous orders. Purther, if
ﬁlepopulatiu-nofWuristaksnimoamu&lenumbuof -
hydrocodone tablets per person over the fouc(4) years identified
equals 351.

As previously filed with this Court and hereby corrected i adopt

" Top Rx, Inc.'s reply (captioned Top Rx, Inc.'s Reply to Plaintiff's

Separate Response) this Defendant supplied one Souther West
Virginie physiclan # total of 53,500 phentermine tsblets during a
three(3) month period in 2009 (Incorrectly identified in.Plaintiffy’
Jiling as hydrocodone). Phentermine (Adipex) is a Schedale IV
substance imended for weight loss which is used by those who
abuse hydrocodcme and Xanax to enhance the effects of those
drugs. In 2011 this Defendamt distributed 137,500 phentermine
according te their reconds produced ss discovery,

As reflected in the five(S) yeers of transactioms which Deferidant
presented, this Defendant distributed to a single Logan County
physician monthly totals of phentermine which according to the
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Defendan{ 's reply reached levels as high as 20,000 in a single
month. Logan County is ideatified 15 a high intensity drug
trafficking area. To reiterte, phentermine is a stimulant whic.h is
used by drug abusexs or addicts 1o enhance the effects of Xanax
and hydrocodone.

(v) . n addition to the aforementioned, Top Rx, Inc.'s pcdrds 8
produced in discovery reflect distributions of hydrocodoue in high
volumes on & regular basis which when considering the population
sexved, to pharmacies located in Orab Orchard (Raleigh}in
Northfork (McDowell) and in Hinton (Surnshers), West Virginie.
These distributipns oocurred in the years 2007, 2008 and 2009.
The distributions referred to herein are suspicious as contrery to the
“know your customer” standard of due diligence which is required.

As the proximate result of acts and omissions heretofore identified, the State of West

Vitginia and the Piaintiff agencies named berein bave incurred substzitial {osses, costs, and

damages and will continus to incur substantial losses, costs, and damages in the furure,

16.

Pursuant to W.Ve. Code § 46A-7-114 vere is proper in thay the Defendants committed
the acts which are comiplained of in the preceding paragraph in violation of, infer alia, the
West Virginia Uniform Cpnlroiled Substances Act and the West Virginia Consumer
Credit and Protection Act in Boone County West Virgioia. Further, the Defendants
transacted busineés in Boone County a3 well eg in other counties within the State of West

Virginia,
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18,
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Causes of Action
Copnt I

Injunciive Rellef for Violations of Responsibilities and
Dutfies Under The West Virginia Uniferm

Confrolled Substances Act

The State hereby incorporates by reference all of the previous allegations of this

Amended Complaint..

West Virginia Code § 60A-5-501(c) provides: “All proseculing attorneys end the attomey

general, or any of their assistants, shall assist in the enforcement of ali provisions of this

act end shsll cooperate with all agencies charged with the enforcement of the laws of the

United States, of this state, and of all other states relating to controlled substsnces.”

West Virginia Code § 60A-5-503(a) states that, *The courts of record of this state have

and may exercise jyrisdiction to restrain or enjoin violations of this act.”

Regulations promulgeted pursuant to the West Virginia Uniform Controtled Substances
Act, W. Va. Code § 60A-3-301, provide, inter alia, far the following:

“Bvery person who manufactures, distributes or dispenses any controlled
substance or who proposes to engage in the manufacture, distribution or
dispensing of any controlled substance shall obiain annmally & controlled
substance permit unless exempted by law or pursuant to Section 3.2 of this rule.”
15 W Va.CS.R § 2-3.1.1,

“All registrants shell provide effective controls and procedures to guard against
theft and diversion of controlled substances.” 15 W.Va.C.S.R. § 2-4.2.1.

“The registrant shell design and opezatc  system to disclose to the registrant
suspicious onders of controlled substances. The registrant shall inform the Office
of the West Virginia Board of Pharmecy of suspicious orders when dlsoovemd by
the registranf. Suspicious orders include orders of unusual size, orders devmtmg
substantially from & normal pattem, and ordess of unusual frequency.” 13
WYVaCSR §244,
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2.

Defendants have failed to diligently respond to suspicious orders which the Defendunts
have filled. The Defendants thexcfore have failed to provide effective controls and

procedures to guard against diversion of controlled substances in contravention of West

Virginls law.

By failing to do so, Defendants have willfully apd repratadly violated the Uniforin
Controlled Substences Act and corresponding regulations.
The State, by and through, the Attomey General under the authority of W.Va, Code §

. 60A-5-501(c) and W,-Va. Code § 60A-5-503(a) sceks 1o restrain the violations of 15

26,

W.VaC.SR 8§ 2-4.2.1, 2-4.4.
The State of West Virginia and its agenicies have in the pest sustained enormous damages
as the pmmﬂeresult of the failure by the Defendants 1 comply with 15 W.Va,CSR§2- .
4.2.1 and 15 W.Va.CSR §2-4.4, Unless reatrgined by injunctive relief the State will

continue to suffer losses a5 the proximate result of the failure by the Defendants to

monitor and to disclose suspicious orders of controlled substances.

Tt;e State of West Virginia end its agencies have suffered substantial and irrepareble
harm and will in the future suffer irveparable harm unless theDcfenda'ms are restrained by
an injumﬁcm.
A lawsnit for damapes for past losses_ as have been sty the Stete and its agencies
is inadequate by itself to prevent the future losses thet will resuit from the failures of
Defendants to comply with West Virginia law &8 berein alleged,.
Comt JI
Damagm llwulling Frfqm Negllgence and Violatlom ol the
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29,

The State hereby incorporetes by reference all of the previous ellegations of this
Amended Complaint. -

The epidemic prescription drug abuse iy attended and promoted b’.’ the repeated violation
of various provisions of tio West Virginia Uniform Controlled Substances Act, to wit;

‘e improper dispensing of prescriptions coatrary {0
W.Va Code § 60A-3-308;

b. Engeging in prohibited acts contrary to W.Va Code
§8 60A-4-401 through 403; ’

c Decelving and attempting to deceive medical practitioness
. in order 1o obtain prescriptions in contravention of W.Va,
Code § 60A-4-410;

d. Disregarding the requirements of the Wholesale Dnig
Distribution Licedsing Act of 1991, W.Va. Code
§60A-8-1 of seq,: and

e.  Conspiring to violate the West Virginia Uniform Controlied
Substances Act. S

The Defendants are distributors of controlled substances and must corply both with the
laws of the State into which they distribute controlled sohstances and with industry

Icus!om and stendards. In the insumt case, the standard of conduct for Defendants?

industry roquires that the Defondants know their customers, which includes, inter alig, an
awareness of their customer base (MMMthmﬁﬁlumdm
immediste area), knowledge of the average prescriptions filled each day, the psrcentage
of divexted and/or ebused controlled substances distributed as compared to overall
purchases, 8 description of how the dispenser fulfills ifs responsibility 10 ensure that
prescriptions filled are foe legitimate medical purposes, and identification of physicians

and bogus centecs for the alleged treatment of pain thet are the dispenser®s most frequent
I

prescribers.




30.

3L

22,

33.

34,

These Defendants have wilfully turned a blind eye towards the foregoing factors by
regularly distributing lexge quentities of commonly-abused controlled substagces to
clients who are serving a customer base corprised of individuals who are themselves
sbusing prescription medications, many of whom are addicted end whom monabiy can
be expected to become addicted or to engage in illicik drig transactions. The Defendants'
negligent acts and omisslons in violation of West Virginia's drug laws have lead to the
dispensing of controtled substanoes for non-legitimate medical purposes of epidemic
proportions, including the operation of bogus pain clinics that do little more than provide
prescriptions for addictive controlled substances, tlmmby creating and continning
addictions to prescription medications.
Under West Virginia law a party who violates a siatute which violation results in
damages is liable for such damages as are susteined therefrom. W.Va, Co;ls § 55-7-9.
These Defendants have by their acts and omissions proximately caused and substantially
coptributed to damage to the State by violating West Virginta laws, by creating conditions
which coutribute to the violations of West Virginia laws by others, by their ncgligence
and by their reckless disregard of the customs, standands and practices within Defeadants’
own industry.

Coent IIX
of the West Virginia u'redilWon Act (WVCCPA)

EChC

Violation

svIECLII(MER 03

The State and its agencies heteby incorpovete by reference all of the previous allr.gauom
of this Amended Complaint, |

West Virginis law as embodied in W, Va. Code § 46A-6-104 prohibits the use of unfair
methods and/or competition or unfair or deceptive acts or practices in any trade or
commerce. |
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36.
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38

39.

41,

The Attortiey General specifically is charped with the administration of this provision and
mayn&;uaspameu the agent and legal representative of the State in civll proceedings
to enforce the statute, W. Va. Code § 46A-6-103, §§-46A-7-102. -108,-110, -111.

 Violations of statutes and regulations that are enacted to protect the Public os in the

exercise of the State’s police pawer constitwie unfair or deceptive acts or pramoes.
Regulations promulgated pursuant to the West Virginia Uniform Controlled Substances
Act, W. Va Code § 60A-3-301 1B provide, infer alia, for the following:

. “Every person who manufactmes, distributes or dispenses any controlled

substance or who proposes to engage in the mamifacture, distribution or
dispensing of any controlled substance sha!l obtain ennuslly a controlled
substance permit uniess exempied by law urpulmanttoSechon?l 2 of this rule.”
ISW.Va.CSR §2-3.1.).

« - "All reglsn'ants ghall provide effective controls and procedurcs 1o guard ageinst
theft and diversion of controlled substances.” 15 W.Va.C.S.R. § 2-4.2.1L.

. *“The registrant shall design and operate a system to disclose to the registranit
suspicious orders of controlled substances. The registcant shall inform the Office
of the West Virginia Board of Phermacy of susploious orders when discovered by
the registrant. Suspicious orders include orders of unusual eize, orders devialing
substantially from 3 normel pattern, and rders of vmusual frequency.” 15
W.VaCSR §2-44. ’

Each violation of these mandatory duties in the West Virginia Uniform Comtrolled

Substances Act and its comesponding regulations is an unfair or deceptive act or practice

in the conduct of trade o commerce, as set forth in W. Va. Code § 46A-6-104.

Defendants’ repeated violations were and are willful, and the State seeks civil penalties

under W. Va. Code § 46A-7-111(2) for each violation.

As p result of the Defendants’ actions and omissions the State has sustained damages,

both past and in the future.

‘The State seeks all “ other appropriate relief” undsr W. Va. Code § 46A-7-108, inclading

attorney fees ang costs.
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Lount IV
Public Nolsance
The State and its agencies hereby incorporate by reference all of the previous allegations
of this Ameaded Complaint.

Defendents, individually and acting through their employees and agents, have created and

contioue to perpetrate and maintain a public nuisance by the massive distribution of
sbusod prescription drugs for use by the citizens of West Virginia, and by thelr feilue to
put ln place effective controls and procedures to guard sgainst theft and diversion of
controlied substances, and their fallures to adequately design and operate a system to
disclose suspicious orders of comtrolled substances, and by their falures to inform the
State of suspicioﬁ orders whea discovered by the regismml ("suspicious orders” fuclude
orders of unusual size, orders deviating sumﬁailyfmn{ norma! patiern, and ordem of
unusus] frequency). Defendants knew ar should have known their conduct would cause
hurt or inconvenience to the State of West Virgioia in a multitude of weys.

As awmﬁ of the conduct of each of the Defendants as set forth above, Defendants
have negligently, intentionally and/or unreasonably interfered with the right of West
V.irgininns to be free from unwarranted injuries, eddictions, diseases and sicknesses and
have cansed ongoing damage, hurt or inconvenience to the State of West Virginia and its
residents exposed to the tisk of addiction to prescription drugs, wbo have become
addicted, end/or have suffered other adverse consequences from the use of the addictive
prescription drugs distributed by Defendants, and countless others who will suffer the
same fate in the future as Defendants’ conduct is contioving,

As a dircct result of Defendants’ conduct 85 set forth above, Defendants have neglipently,
inmtentionally and/or unressonably intezfered with the Public’s right to be free from
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43,

49.

unwarranted i mjm-y. disease or smknm and have caused ongoing damage, hurt or
inconvenience to the public health. the pubhc safety and the general welfare of the
cidm of West Virginia.

The hisalth and safety of the citizens of West Virginia, including those wha have used or
will use prescription drugs, is a matter of ﬁreat pubhc interest and of legitimate conoem to
the State and its citizens.

The public miisance created, pespetaated and mainteined by Defendants can be abated
and further oocurrence of such harm and inconvenience can be prevented.

These Defendants were on notios thet an epidemic fmmp:.uu'iptiondmgabmexistéd '
and has existed dwing tirmes which are relevant to this Amended Complaint. Such notice
is the result of

. A large amount of media coverage of prescription drug abuse and its
- consequences by both pational and local print, television and radio media;

. Publications received from government sources as well as warnings end
recommendations conteined in trade and professional journals; and

. Changes in law and regulations which were designed specifically to address the
growing problem of prescription drug abuse.

The widespread publicity conteined.many refereaces and statistics concemming West
Virginia’s problems from prescription drug abuse including, but not limited to, suffering
the nations' highest per capita death rate from preseription drug overdose.,
Notwithstanding the knowledge of this epidemic of prescription drug abuse in West
Vi;giniu. the Defendants persisted in & pattern of distributing controlled substances of the
kinds which weze well-known to be sbused and diverted all the while distributing them in
geogaphic areas, and in such quantities and with such frequency, that the Defendants
knew or should have known that these substances were not belng prescribed and

consumed for legitimate medical purposes.
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*As the result of the sbove-described conduct the Defendants negligently, recklessly -

and/or intentionally, and acting with blind indifference to the fects, crested and continned

prépagalc 8 pulhlic nuisance. More particulerly, the public nuisance so created,

injuriously, and in many areas pervesively, affects West Virginia communities and the

State, and endangers the ppbllc bealth and safety and inconveniences the citizens ctlf the

_ State, inter alia, in the followirg ways:

Areas in certain communities have become congested with persons wha gather in
large gronps outside of “clinics, pharmacies and physician offices” that in fact are
component parts of Pill Mills lhatmistonlympmsmbemddeﬁmhmfor
fllicit, non-medical purposes;

Otinuandometdangermnsaaﬁﬂﬂmhaveinmd:

Hospital services, especially those services provided by emergency rooms, are
being consumed by persons with prescription drug ebuse issyes;

Law enforcement and prozecutorial resources are being exhausted and consumed
by having to address prescription drug abuse issucs to the exclusion of othér
TRAIETE; ,

Public resources sre being uaressonably consumed in efforts to address the

prescription drug abuse epidemic, thereby e].lmmntmg available regources which
could be used to benefit the public at large;

Court dockets are congested by prescription drog-related cases as well as by
arimes committed by addicts, thereby diminishing access to our cousts by others;

Jails and prisons suffer from overcrowding.

As a direct result of the acts and omissions of Defendants in creating, perpetuating and

maintaining the public nuisance hereinsbove described, the public nuisance described

herein has damaged the health and safety of West Virginia citizens in the past and will

coatinue (o do so in the future urless the nuisance is abated,

The State hes sustained economic harm in the expenditure of massive sums of monies

and will in the future continue to suffer economic harm unless the ebove-described public

nunisance is abatad.
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8.

T 59

60.

Coupt.V

Negligerice
The State realisges and incorporates by reference all preceding paragraphs as though fully
set forth hegein and fther alleges the following.
Defendants have & daty to excreise ressonsble care i the distribution of controlled
substances.
Defendants have breached this duty by their conduct alieged sbove,
Asaproximmcmlt.l?efendamm thdramhafccmnedﬂ)esmmhlwr
excessive costs related to dizgnosis, treatment &nd cure of addiction or the risk of
addicﬁonwmchmnuolhdmm.thuslhemchas borne the massive costs of
these illnesses and conditions by having u; provide necessary medical care, facilities and
services for treatment of citizens of West Virginis who are unable 1o afford or otherwise
obtsin such newssarymsdimicare, facilities snd services.
The Defendants were negligent i failing to monitor and guard ageinst third-party
misconduct, Le, the conduct of the Pill Mill physicians and sieff as well as cormopt
pharmacists and staff and, in fact, by their actions the Defendants perticipated and

enabled suchi misconduct,
Defendants’ acts and omissions s aforesald imposed an unreasonable tisk of harm to

others separatély end/or as combined with the negligent and/or criminal acts of third

partics.

‘The Defendants ars in & cless of 8 limited nutber of parties that distribute controfled

substances and such activity poses distinctive and significant dangets. The dangers
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65,

include diversion of controlled substences for non-legitimate medical purposes and
addiction to same by consumess,

The Defendants were negligent in not scquiring and wilizing special knowledge and

' ‘special skills that relare to the dangerous activity in order to prevent and/or ametiorate

such distinctive and significant dangers.

Controlled substances are dangercus commodities. The Defendent distributors are
required to exercise a high degree of care end diligence to prevent injury to the public
from ‘the diversion of contvolled substances during distribution. The Defendants breached

‘their duty 10 exercise the degres of Gare, prudence, waichfulness, and vigilance

conmnensurate 1o the dangers involved in the transaction of its business. The Defendants
cannot delogate this duty of care to another,
The distribution of these controlled substances are under the exclusive control and
management of the Defendents. The State: is without fault and the injuries to the State
and its dﬁms would not have happened in the ordinery course of events had the
Defendants used due care commensurate 10 the dengers involved in the distribution of .
controlled substances. Hence, the Defendants are negligent.
Count VI
Unjost Enrichment

" Plintiffs incorporate by reference all of the previous allegations of this Complaint,

Beuusé of preseription drug abuse the State of West Virginta expends additionally
bhundreds of millions of dollars ancually on law enforcement, prosecutors and

progecutions, courts and court pevsonnel, public defender services, corrections and

_ conectional facilities, probation and parole, public welfare and service agencies,

healthcare and medical services and drug sbuse education, Further, the State sutfers
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losses in revenue and incursl costs from workplace accideats and absenteeism resulting
from prescription drug sbuse, ‘

The State of West Virginia remains responsible for costs of prescriptions, health care and
other medically-related costs, rehabilitation and work-related programs, workess'
con;pcasaﬁorl. public insurance, law enforcement, prosecution costs, court selated costs,

public defender services, correctional institutions, probation and perole services, which

costs have substantially increased as the result of the Defendants” acts and omissions

herein complained of and will in the future continve to increase unless the Defendants’

conduct is abated. .

Tho Defendants have thus besa eariched unjustly by negleciing its duty of distributing

dmags only for proper medical purposes which substances are consumed for reasons other

then medical. |

The unjust earichment of the Defendants is directly related to the darnage, loss end

detritment to the Plaintiff State of West Virginia and its agencies named herein.
ERAXER _

WHEREFORE, the State and its agencies pray that the Court grant the following relief!

Judgmment in favor of the State;

Temporary relief, a preliminary injunction and permanent imjunction ordering the

ordering the Pefendants to comply with the West Virgiola Uniform Controlled

Substances Act, W. Va. Code § 60A-3-301 (and regulotions promulgeted thereto), and

West Virginia Code § 46A-6-104, snd to cease their unlawful conduct, and mandate the

Defendsmnts to promptly notify the West Virginia Board of Pharmacy, the Office of the

Attorney General, and the Department of Military Affairs end Public Safety of any and all

suspicious orders for controlled substances as veceived from partics who are located in
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West Virginia and to submit their system fax determining suspicious orders to thase West

'Virginia authorities for prior approval, end to enter temporary end permanent injunctions

that mandate Defendants be enjoinei from distributing io West Virginia any conrolled

substmm for any non-legitimate medical pm-posé; | .

Bauitable relief, mcludmg but not Jitited o restitation and disgorgement;

omujuryuialwhe:gabmablemdswmim such costs, losses and damages a5 dre

proved in this action in relation to the several counts of this Second Amended Complaint

including, but not limited to: |

s Losses sustsined a5 the proximate result of both neghigent and conscious
violations of the West Virginia Uniform Coutrolied Substances Act end
regulations; |

b Damages sustained s the proximete result of nuisances created by the
prescription drug sbuse epidemic;

¢&  Damiges and losses sustained s the proximete result of the Defendants’
negligence in marketing, promoting and distribution t.)f controlled substances in
West Virginia;

d Disgo.rgement of unjust ensichment of the Defendants;

e Civil penalties of up to $5000 for each repeated and willful violation of Chapter

‘ 46A, under West Virginia Code § 46A-7-111;

f. Pre- nnd post-judgment interest;

g  Costs and reasonable m' fees; and

Spch other relief, fees and cost as shell be available under the West Virginia Credit and

Consumer Protection Act;

Order reimbursemnent of ali Iitigation costs and enter an award of attomey fees herein;
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7. And grant such other and further refief including but not limited to punitive damieges as

shall be deemed appropriate herein,

Plaintiffs seek a juiy trial for all such counts as are sp triable.

Rl
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IN THE CIRCUIT COURT OF MCDOWELL COUNTY, WEST VIRGINIA

MCDOWELL COUNTY,
Plaintiff,

v. Civil Action No. 16-C-
Judge:

MCKESSON CORPORATION,
AMERISOURCEBERGEN DRUG
CORPORATION, CARDINAL HEALTH INC.,,
and HAROLD ANTHONY COFER, Jr., M.D,,
Defendants,
COMPLAINT
COMES NOW the Plaintiff, McDowell County, West Virginia, by counsel, and for its
Complaint against Defendants, McKesson Corporation (“McKesson™), AmerisourceBergen Drug
Co. (Amerisource), Cardinal Health Inc. (“Cardinal™) and Harold Anthony Cofer, Jr., M.D. (“Dr.
Cofer™), a]legés, avers and complains as follows:
PARTIES
1. Plaintiff McDowell County is a political subdivision of the state of West Virginia.
2. McDowell County has been severely damaged by Defendants' collective actions.
More specifically, McDowell County has snﬁ'ered actual harm as a result of the conduct of
Defendants, motivated by profit and greed, in knowingly flooding McDowell County with opioids
{schedule II drugs) well beyond what would be necessary (o address the pain and other associated
reasons that the residents of McDowell County might use opivids, The devastation caused by
these Defendants has wrecked the local economy, over-burdened the budget of McDowell County,

and destroyed the lives of many residents who call MoDowell County home,

Page 1




3. The collective actions of Defendants have caused and will continue to cause
McDowell County to expend substantial sums of public funds to deal with the significant
consequences of the opioid epidemic that was fueled by Defendants’ illegal, reckless, and
malicious actions in flooding the state with highly addictive prescription medications without
regard for the adverse consequences to McDowell County or its residents.

4. Defendants’ actions, motivated by the pursuit of money without regard to the
welfare of McDowel] County ‘and its residents, have caused substantial damages, including but not
limited to, increased expenses of drug treatment programs, medical care and hospitaljzations,
emergency medical transportation, costs of law enforcement response and investigations, costs of
prosecutions end incarcerations, and costs of repair for property damage.

McKesson Corporation

5. McKesson Corporation is a Delaware Corporation with headguarters in California
that conducts business in West Virginia.

6. Among its many business interests, McKesson distributes pharmaceuticals to retail
pharmacies as well as institutional providers like hospitals and county health departments.

7. McKesson is the largest pharmaceutical distributor in North America. McKesson
delivers approximately one third of all pharmaceuticals used in North America,

B. McKesson is & registrant with the West Virginia Board of Pharmacy and does
substantial business in the Stato of West Virginia wherein it has, during the period relcvant herein,
distributed pharmaceuticals in McDowell County.

AmerisourceBergen Drug Corporation
0. AmerisourcéBergen Drug Corporation is a Delaware Corporation that conducts

business in West Virginia,
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10. The above named Defendant is referenced throughowt this Complaint as
Amerisource, Like McKesson, Amerisource distributes pharmaceuticals 10 retail pharmacy
operations, as well as institutional providers like hospitals and county health departments.

1. Amerisource is the second largest pharmaceutical distributor in North America.

12. Amerisource is a registrant with the West Virginia Board of Pharmacy and does
substantial business in the State of West Virginia wherein it has, during the period relevant herein,
distributed pharmaceuticals in McDowell County.

Cardinal Health Inc.

13.  Cordinal Health Inc. is an Ohio Corposation. that conducts business in West
Virginia, '

J4.  The above named Defendant is referenced throughou this Complaint as Cardinal,
Like McKesson and Amensource, Cardinal distributes pharmateuticals to retail pharmacy
operutions, as well as institutional providers like hospitals and county health departments.

15.  Cardinal is the third Jargest pharmacewtical distributor in North America.

16.  Cardinal is 4 registrant with the West Virginia Board of Pharmacy and does
substantial business in the state of West Virginia wherein it has, during the period relevant herein,
distributed pharmaceuticals McDowell County. ‘

17.  Collectively, the above named Defendants shipped 423 million pain pills to West
Virginia between 2007 and 2012, earning $17,000,000,000 in net income.

Dr. Harold Anthony Cofer, Jr.

18.  Dr, Cofer is a licensed physician who has been licensed to practice in West Virginia

since 1981 (medical license number 12594).
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19.  Dr. Cofer practiced medicine in McDowell County (Northfork) from 2012 through

2015. Dr. Cofer currently practices in Bl&ﬁd¢ West Virginia (Mercer County).
20.  Over the relevant time period, Dr. Cofer wrote prescriptions for medicetions,
including but not limited to schedule 11 opicids, to individual patients at his office in McDowell

County.

JURISDICTION AND VENUE
21.  This Court has jurisdiction over ﬁis case and over Defendants pursuant to the
' provisions of W.Va, Code § 56-3-33.

22.  Venueis appropriate in McDowell County, West Virginia as the acts and practices
of the Defendants at issue herein occurred in and caused the demage in McDowell County.
Additionally, during the relevant time period, Dr. Cofer mainteined an office in McDowell County.

FACTUAL BACKGROUND

23.  Within the last 20 years, a scourge has infected this country, particularly in greater
Appalachia and West Virginia,! McDowell County is ground zero for this plague that has
destroyed lives and ruined local economies. The scourge is commonly described as the “opioid
epidemic.’ Defendents herein each played a key part in the creation, proliferation, and
continuation of the opioid epidemic and the resulting catastrophic damage.

24.  Defendants each profited while disregerding the impact that their actions had on
the people under the spell of these drugs.

25,  Opioids are effective treatments for short-term post-surgical and trauma-related
pain, end for palliative (end-of-life) care 2 However, opioids are addictive and subject to abuse,

! hitps:/www.ncbi alm nih gov/pmbmed/ 22 TR546
2“Originaily 8 term denoting synthetic narcotics resembling opiates but increasingly used to refer to both opiates and
synthetic narcotics.” Stedman’s Medical Dictionary 27® Edition
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particularly when used long-term for chronic non-cancer pain (pain lasting three months or longer,
hereinafter referred to as ““chronic pain®), and should not be used except as a last~resort.

26.  Aspharmaceutical wholesalers and a practicing physician, Defendants have known
for years that with prolonged use, the effectiveness of opioids wanes, requiring increases in doses
. and markedly increasing the risk of significant side effects and addiction.

| 27.  Defendants knew also that controlled studies of the safety and efficacy of opioids
were limited to short-term use (not longer than 90 days), and in managed settings (¢.g,, hospitals),
where the risk of addiction and other adverse outcomes was much less significant. The U.S, Food
and Drug Administration (*FDA") has expressly recognized that there have been no long-term
studies demonstrating the safety and efficacy of apioids for long-term use,

28.  Prescription opioids, which include well-known brand-name drugs like OxyContin
and Percocet, as well as generics like oxycodone and hydrocodone, are narcotics. They are derived
from or possess properties similar to opium and heroin, and thus, they are regulated as conirolled
substances.’

29.  Opioids—once a niche drug—are now_the most prescribed class of drugs-—more
than blood pressure, cholesterol, or anxiety drugs, While Americans represent only 4.6% of the
@rld‘s population, they consume 80% of the opioids supplied around the world and 99% of the
global hydrocodone supply. Together, opioids gmefated $8 billion in revenue for drug companies
in 2012, a number that is projected to reach $15.3 billion by the end of 2016.

3 Sinee passage of the Controlled Substances Act (“CSA™) in 1970, opioids have been regulated as centrolled
substances, Controlled substances are categorized in five schedules, rnked in order of their potentinl for abuse, with
Schedule 1 being the highest, The CSA imposes a hierarchy of restrictions on prescribing and dispensing drugs based
on their medicinal value, likelihood of addiction or abuse, and safety. Opioids generally had been categorized as
Schedule If or Schedule 11l drugs. Schedule LI drugs have & high potentie) for abuse, have a currently accepted medioal
use, and may lead t severe psychological or physical dependence. 21 U.S.C. § 812, Schedule [l drugs may not be
dispensed without an original copy of 8 manually signed prescription, which mey not be refilled, from & doctor and

filled by
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30. Like heroin, prescription opioids work by binding to receptors on the spinal cord
and in the brain, dampening the perception of pain. Opioids also can creete a euphoric high, which
can meke them addictive. At certain doses, opioids can slow the user’s breathing, causing
respiratofy depression and, ultimately, death.

31,  The ldramatic increase in opioid prescriptions to treat common chronic pain
conditions has resulted in a population of addicts who seek drugs from doctors. When turned down
by one physician, many of these addicts deploy increasingly desperate tactics—including doctor-
shopping, use of aliases, and criminal means—to satisfy their cravings. | |

32.  Opioid abuse has not displaced heroin, but rather triggered resurgence in its use,
imposing additional burdens on McDowell County and local agencies that address heroin use and
addiction. Huntington, West Virginia experienced 27 heroin overdoses in the span of four hours
on August 15, 20162

33.  According to the CDC, the percentage of heroin users who also use opioid pein
relievers rose from 20.7% in 2002 to 2004 to 45.2% in 2011 to 2013, Heroin produces a very
similar high to prescription opioids, but is often cheaper. While a single opioid pill may cost $10-
$15 on the street, users can obtain a bag of heroin, with multiple highs, for the same price. It is
hard to imagine the powerful pull that would cause a law-abiding, middle-aged person who started
on prescription opioids for a back injury to turn to buying, snorting, or injecting heroin, but that is
the dark side of opioid sbuse and addiction,

34.  Dr.Robert DuPont, former director of the National Institute on Drug Abuse and the
former White House drug czar, opines thet opioids are more destructive than crack cocaine:

“[Opioid abuse] is building more slowly, but it's much larger. And the potential[i]
for death, in particular, is] way beyornd anything we saw then, . . . [Fjor pain




medicine, a one-day dose cdn be sold on the black matket for $100. And a single
dose can [be] lethal to a non-patient. There is no other medicine that has those
characteristics. And if you think about that combination and the millicns of people
who are using these medicines, Jou get some idea of the exposure of the society to

the prescription drug problem.
35.  The hard working people of McDoweli County, many of whom work in labor

intensive occupations like mining, construction or transportation (e.g., railroad), often suffer from
chronic pain. This pain takes an enormous toll on their health, their lives, and their families. These
patients deserve both appropriate care and the ability to make decisions based on eccurate,
complete information about treatment risks and benefits.

36.  Aslaid bare in this Complaint, Defendants each played a key role in the distribution
anci prescribing of opioids over the relevant time period. Simply put, the scheme could not have
worked without each Defendant playing their respective part. '

37. Pbarmaceuticals like opioids are not sold directly to pharmecies for ultimate
dispensing. Rether, there is a highly sophisticated system which distributes the drugs across the
nation.

38.  Defendants were each on notice that the controlled substances they distributed or
prescribed were the kinds that were susceptible to being diverted for illegal purposes, abused,
overused, and otherwise sought for illegal, unhealthy, or problematic purposes.

39.  As entities involved in the distribution and prescribing of dangerous opioid
medications, McKesson, Amerisource, Cardinal and Dr. Cofer were engaged in an sbpormally
and/or inherently dangerous activity and, thus, had a heightened duty of care under West Virginia
law,

* Teanscript, Use and Abuse of Prescription Painkillers, The Diane Rebm Show (Apr. 21, 2011),
hitp:/Ahedianerehmshow.org/shows/201 1-04-2 1 /use-and-abuse-prescription-patnkillers/transeript.
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40,  McKesson, Amerisource and Cardinal purchased opioids from manufacturers and
sold them to pharmacies throughout McDowell County. In order to do so they must first register
with the West Virginia Board of Pharmacy.

4},  McKesson, Amerisource and Cardinal knew or shoutd have known that they were
supplying vasi amounts of dangerous drugs to small markets that were already facing abuse,
diversion, misuse end other problems associated with the opioid epidemic. Though they had a
duty to the consuming public, collectively and individually, McKesson, Amerisource end Cardinal
failed to take any action to prevent, minimize, or reduce the distribution of these dangerous drugs.

42,  McKesson, Amerisource and Cardinal all had the ability to slow down, question,
inspect, report, alert, or otherwise limit the flow of these dangerous drugs into McDowell County,
but chose not to do so.

43,  Individuals in West Virginia cannot obtain opiocids without a prescription written
by a licensed medical provider. Dr. Cofer was a licensed medical provider in West Virginia over
the relevant time period. Dr. Cofer provided written opioid prescriptions for patients despite
knowing that the opioids were likely to be abused, diverted, or misused. Dr. Cofer knew or should
have known his actions resulted in patients obtaining dengerous drugs that they did not need, were
likely to be abused, or were likely to be resold on the street.

44.  All Defendants were on notice that West Virginia law required them, inter alia, to
provide effective controls and procedures to guard against diversion of controlled substances,
pursuent to 15 C.S.R. § 2-4.2} and 2-4.4 and the WV Controlied Substances Act.

45.  The result of Defendanis’ collective actions has been catastrophic for nearly

everyone in MoDowell County except the Defendants.
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The Role of Wholesalers |
46. McKesson, Amerisource and Cardinal kpew, or should have known that West

Virginia had an exceedingly high rate of illegal use and diversion of prescription opioids.
Numerous publications, news sources and studies highlighted the epidemic rate of opioid abuse
and overdose raics in West Virginia,

47.  According 1o a study from the Trust for America’s Health and the Robert Wood
Johnson Foundation that focused on overdose statistics from 2009 to 2013, West Virginia has the
highest overdose rate in the country.

48.  McKesson, Amerisource and Cardinal, like all pharmaceutical wholesalers, were
under an obligation to report suspicious orders to the appropriate authorities. Despite having
information that suspicious orders were being placed, and despite actuelly filling these suspicious
orders time after time, McKesson did not begin to comply with its regulatory obligations until
March 20135, well after the unfortunate opioid train had left the station. Since that time, McKesson
has submitted 4,814 suspicious order reports.

49,  Failing o submit its required suspicious order reports is not a new development for
McKesson, In fact, McKesson paid a $13.2 million fine to setile similar claims in 2008 with regard
to suspicious orders from internet pharmacies.

50.  More recently, McKesson settled a similar investigation brought by the Department
of Justice in 2015 by paying $150 milltion and suspending the DEA registrations for three
distribution centers. |

5L, Amerisource and Cardinal similarly delayed compliance with the reporting of
suspicious orders. After June 2012, Cardinal finally submitted 2,426 suspicious order reports,
though nine months are seemingly missing from their submissions. In 2008 Cardinal paid & $34
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million fine for failing to report suspicious orders of hydrocodone. More recently, in 2012
Cardinel’s Lakeland, Florida warehouse was suspended by the DEA for two years as a result of
shipping suspect orders of opioids.

52,  McKesson, Amerisource and Cardinal were also aware thet the Healthcare
Distribution Management Association (“HDMA™), of which they are members, crcated “Industry
Compliance Guidelines” based upon Drug Enforcement Agency requirements which stressed the
critical role of each member of the supply chain in distributing controlled substances. These
industry guidelines provided; “At the centet of a sophisticated supply chain, Distributors are
uniguely situated to perform due diligence in order 1o help support the security of controlied
substances they deliver to their costomers.” Indeed, the HDMA advises all distributors to “Know
Your Customer.”

53,  Between 2007 and 2012, McKesson, Amerisource and Cardinal have shipped 423
million doses of highly eddictive controlled pain killers into West Visginia, many of which should
bave been stopped and/or investigated as suspicious orders.

54.  Upon information and belief, McKesson, Amerisource and Cardinal failed to
undertake any effective affirmative efforts to prevent diversion of its medicines for illegal or
abusive purposes. _ |

55. When the population of the county is taken into consideration, McKesson,
Amerisource and Cardinal delivered an excessive and unreasonable number of highly addictive
controlled substances in McDowell County.

36,  Upon information and belief, McKesson.' Amerisource and Cardinal did not refuse
to ship or supply any controlled substances to any McDowell County pharmacy between l2007 and

the present.
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57. McKesson, Amerisource and Cardinal knew or should have known that they were
supplying opioid medications far in excess of the legitimate needs for McDowell County.

58.  McKesson, Amerisource and Cardina! knew or should have known. that there was
a high likelihood that a substantial mumber of the prescription pain killers they supplied to
pharmacies and drug stores in McDowell County were being diverted to illegal use or abuse.

59. McKesson, Amerisource and Cardinal had a legal duty to ensure they were not
filling suspicious orders, as well as to report suspicious orders.

60. The sheer volume of highly addictive opioid pain medications McKesson,
Amerisource and Cardmal shipped to McDowell County from 2007 through the present was
suspicious on its face.

61.  Upon information and belief, McKesson, Amerisource and Cardinal made little to
no effort to visit the pharmacies and drug stores in McDowell County to which they shipped
subgtantial amounts of prescription medication, in order to conduct due diligence to ensure the
medications they were shipping were not diverted to illegal uses.

.62,  McKesson, Amerisource and Cardinal paid its sales forcs employees' and
managers' bonuses and commissions on the sale of most or all of the highly addictive prescription
pain killers supplied to McDowell County.

63.  McKesson, Amerisource and Cardinal made substantial profits from the drugs
which were sold in McDowell County.

64. McKesson, Amerisource and Cardina] knowingly filled suspicious orders in
McDowell County from 2007 to the present. |
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65. McKesson, Amerisource and Cardinal undertook intentional distribution of
excessive prescription pain killers to a small community which showed a reckless disregard 1o the
safety of McDowel]l County and its residents.

Xbe Role of Dy, Cofer

66.  Despite being a licensed physician, Dr. Cofer undertook no efforis to determine
whether the volume of prescription pain killers he wes prescribing 1o McDowell County patients
was excessive and whether any of the prescriptions he wrote should have been refused.

67.  Dr. Cofer knew or should have known that he was prescribing opioid medications
far in excess of the legitimaie needs for McDowell County.

68.  Dr. Cofer knew or should have known that there was a high likelihood that a
substantial number of the prescription pain killers he wrote in McDowell County were being
diverted to illegal use or abuse,

69.  Dr. Cofer had a legal duty to ensure he was not prescribing suspicious orders.

70.  The sheer volume of highly addictive opioid pain medications Dr. Cofer wrote in
McDowell County was suspicious on its face.

7t.  Dr. Cofer made substantial profits from the drugs which were sold in McDowell
County. | _

72.  Dr. Cofer was investigated by the Complaint Committee of the West Virginia Board
of Medicine for improper preseribing of narcotic pain medication.

73.  In March 2015, the Committee initiated a second investigation of Dr. Cofer based
on a report from the West Virginia Controlled Substance Monitoring Program Database Review
Committee (CSMP Review Comymittee).
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74.  The CSMP Review Committee notified the West Virginia Board of Medicine that
a review done by the chief medical examiner of two drug overdoses @uld be traced (o prescriptions
written by Dr. Cofer for controlled substances. The overdoses resulted in the deaths of two patients.

75.  Inaddition to the two patients who died, 14 other patients who had been prescribed
controlled substances were included in the review by the West Viréinia Board of Medicine.

76. ' The West Virginia Board of Medicine concluded that Dt. Cofer's medical records
did not contain evidence of routine use of controlled substance agreements or routine drug screens
prior to 2015,

77, The West Virginia Board of Medicine cpncluded that Dr. Cofer’s medical records
contained limited documentation that drug screens were reviewed and documented in the patient
record.

78.  The West Virginia Board of Medicine concluded that Dr. Cofer's medical records
contained limited evidence that the Controlled Substance Monitoring Program database was
queried in conformity with West Virginia law (W, VA. Code R. §11-10-1 et.seq.).

79.  Omorabout February 6, 2016, Dr. Cofer agreed with the stipulated Findings of Fact
and Conclusions of Law reached by the West Virginia Board of Medicine.

COUNT 1
NEGLIGENCE OF MCKESSON, AMERISOURCE AND CARDINAL

80.  Plaintiff incorporates by reference the allegations in paragraphs 1 through 79.

Bl.  McKesson, Amerisource and Cardinal are distributors of controlied substances and
must comply with both the laws of West Virginia and with industry customs ang standards.

82.  As licensed registramts with the West Virginia Board of Pharmacy, McKesson,

Amerisource and Cardinal were required to submit suspicious order reports.
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83.  McKesson, Amerisource and Cardinal failed to submit, or fully disclose suspicious
orders.

84.  McKesson and Cardinal negligently failed to ensure its conduct conformed to West
Virginia law and regulations.

85. McKesson and Cardinal negligently failed to conform their conduct to United
States law and regulations.

86. McKesson and Cardinal negligently tumed a blind de to the foregoing factors by
regularly distributing large quentities of commonly-abused, highly addictive controlled substances
to clients who were serving a customer base comprised of individuals who were abusing
prescription medications, many of whom were addicted and whom reasonably can be expected to
become addicted or to engage in illicit drug transactions.

87.  McKesson, Amerisource and Cardinal had a duty to McDowell County to comply
with their obligation to report suspicions orders in McDowell County.

88, McKesson, Amerisource and Cardinel breached this duty by virtue of the above
allegations, The breach is the proximate cause of damages suffered by Plaintiff.

89.  Industry standards also require McKesson, Amerisource and Cardinal to;

. know its customers,

. know its customer base,

v know the populstion base sefved by a particular pharmacy or drug store,
. know the average prescriptions filled each day,

. know the percentage of diverted and/or abused controlled substances
distributed as compared to overall purchases,

. have a description of how the dispenser fulfills its responsibility to ensure
that prescriptions filled are for legitimate medical purposes, and
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. know the identification of the physicians and bogus pain clinics and centers
for the alleged treaiment of pain that are the pharmacy or drug stores® most
frequent prescribes.

90. MocKesson, Amerisource and Cardinal negligently failed to ensure its conduct
conformed to industry standards.

91.  The aforementioned conduct was a direct breach of the duty Defendants McKesson,
Amerisource and Cardinel owed to Plaintiff which was the proximate cause of Plaintiff suffering
damages for which it seeks a recovery herein.

COUNTII
NEGLIGENCE OF DR. COFER

92.  Plaintiff incorporates by reference the allegations in paragraphs 1 through 79.

93.  Medicare data obtained for the years 2012 through 2014 showed a steady increase
in the number of claims filed by Dr, Cofer for Medicare Part D. In 2012, Dr. Cofpr filed 7,133
oleims; in 2013, Dr. Cofer filed 10,238 claims; and in 2014, Dr. Cofer filed 12,468 claims.S

94.  Data obtained from an agency of the United States government for 2013 revesled
that Dr, Cofer prescribed schedule 1 drugs to 19% of the 397 Medicare patients examined in 2013.
The average among all physicians was only 5%.

95.  Dr. Cofer wrote 308 prescriptions (to include refills) for Oxycodone HCL7 to
Medicare patients in 2013. Based on an average of 30 pills per prescription, this equaled 9,240
pills. '

96.  The 308 prescriptions for Oxycodone HCL was the second highest prescribed
medication by Dr. Cofer in 2013.

¢ All Medicare data for Dr. Cofer was located at ProPublica.org.
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97.  Data obtained from an egency of the United States government for 2014 revealed
that Dr. Cofer filled at least one prescription for an opioid to 57% of the 449 Medicare patients
examined in 2034, The average among physicians was only 25%.

98. Dr f!ofer wrote 387 prescriptions (to include refills) for Oxycodone HCL to
Medicere patients in 2014. Based on an average of 30 pills per prescription, this equaled 11,610
pills.

_ 90,  The 387 prescriptions of Oxycodone HCL was the third highest prescribed
J'nedic.aﬁon by Dr. Cofer in 2014.

100. In January 2015, the Complaint Committee of the West Virginia Board of Medicine
{West Virginie Board of Medicine) initiated an investigation of Dr. Cofer for improper prescribing
of narcotic pain medication.

101, In March 2015, the West Virginia Board of Medicine initiated a second
investigation of Dr. Cofer based on a report from the West Virginia Controlled Substance
Monitoring Program Database Review Committee (CSMP Review Committee).

102. The CSMP Review Committes notified the West Virginia Board of Medicine that
areview done by the chief medical examiner of two drug overdoses could be traced to prescripiions
writien by Dr. Cofer for controlled substances. The overdoses resulted in the deaths of two patients,

103. In addition to the two patients who died, 14 other patients who had been prescribed
controlled substances were included in the review by the West Virginia Board of Medicine.

104. The West Virginia Board of Medicine concluded that Dr. Cofer's medical records
did not contain evidence of routine use of controlled substance agreements or routine drug soreens

prior to 2015,
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105. The West Virginia Board of Medicine concluded that Dr. Cofer’s medical records
contained limited documentation that drug screens were reviewed and documented in the patient
record. |

106.  The West VWa Board of Medicine concluded that Dr. Cof;r‘s medical records
contained limited e"vidence that the Controlled Substance Monitoring Program dambm was
queried in conformity with West Virginia statute (W, VA. Code R. §11-10-1 et. seq.).

107.  On or about February 6, 2016, Dr. Cofer agreed with the stipulated Findings of
Fact and Conclusions of Law reached by the West Virginia Board of Medicine.

108, As a practicing physician working in McDowell County, Dr. Cofer owed a duty of
care to the residents of McDowell County and to the County itself.

109. Dr. Cofer’s negligent acts and omissions have led to the dispensing of controlled
substances for non-legitimate medical purposes and fueling a prescription drug ebuse epidemic in
West Virginia.

110.  Dr. Cofer’s negligent acts and omissions supplied millions of doses of commonly-
abuseﬁ, highly addictive controlled substances that supported the demands of bogus pain clinics
 that did lile more than provide prescriptions of highly addictive prescription pain killers to
individuals with no medical evidence supporting the prescription,

111, Dr. Cofer’s negligent acts and omissions fueled countless prescriptions that were
primarily filled to divert the medication to illegal purposes.

112. Dr. Cofer’s negligent violations of West Virginia law make him liable for all the
damages which are sustained therefrom. W.Va. Code § 55-7-9.

113.  Dr. Cofer’s negligent acts and omissions have proximately caused and substantially

contributed to damages suffered by Plaintiff.
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COUNT 10
DEFENDANTS MCKESSON, AMERISOURCE AND CARDINAL’S
Yiolation of W.Va. Code § 60A-8-1 et seq and W.Va, Code § 55-7-9

114.  Plaintiff incorporates by reference the allegations in paragraphs 1 through 79,

115.  Defendants McKesson, Amerisource and Cardinal intentionally contributed to the
prescription drug‘ gbuse epidemic in the state of West Virginia through repeated intentional
violations of various provisions of the West Virginia Uniform Controlled Substnnoes Act and
through reckless disregard to the safety and well-being to the citizens of West Virginia, including
the citizens of McDowell County,

116. Defendants McKesson, Amerisource and Cardinal intentionally failed to meet or
otherwise misrepresented their compliance with the requirements of W.Va, Code § 60A-8-1 et seq
and otherwise intentionally violated the West Virginia Uniform Controlled Substances Act,

117. Defendants McKesson, Amerisource and Cardinal intentionally failed to ensure
their conduct conformed 1o industry standards, West ‘Virginia Jaw and other regulations.

118, Defendants McKesson, Amerisource and Cardinal intentionally turned a blind eye
toward industry standards, West Virginia law, and other regulations by regularly distributing
obscenely large Quantities of commonly-abused, highly addictive controlled substances to clients
who were serving B customer base comprised of individuals who were abusing prescription
medication.s,‘mmy of whom were addicted and whom can reasonably be expected to become
| addicted or to engage in illicit drug transastions.

119.  Defendants McKessor, Amerisource and Cardinal’s intentional acts and omissions
have led to the dispensing of controlled substances for non-l;l-.gitimnte medical purposes and fueling
a prescription drug abuse epidemic in West Virginis, including McDowell County.
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120. Defendants McKesson, Amerisource and Cardinal’s intentional acts and omissions
supplied millions of doses of commonly-gbused, highly eddictive controlled substances that
supported the demands of bogus pain clinics that did little more than provide prescriptions of
highly addictive prescription paln killers to individuals with no medical evidence supporting the
prescription.

121. Defendants’ McKesson, Amerisource and Cardinal’s intentional acts and omissions
fueled countless prescriptions that were primarily filled to divert the medication to illegal purposes.

122. Defendants McKesson, Amerisource and Cardinal’s intentional violations of West
Virginia law make them liable for all the damages which are sustained therefrom. W.Va, Code
Section 55-7-9.

123, Defendants McKesson, Amerisource and Cardinal’s intentional acts and omissions
have proximately caused and substantially contributed to damage suffered by McDowell County,
and created conditions which ¢ontribute to the violation of West Virginia laws by others.

124. Defendants McKesson, Amerisource and Cardinal’s intentional acts and omissions
have proximately caused and substantially contributed to damages suffered by Plaintiff and were
in violation of the customs, standards and practices within Defendants’ own industries.

125. Upon information and belief, Defendants McKesson, Amerisource and Cardinal
continue to intentionally violate West Virginia laws and regulations, United States laws and
regulations, and Defendants® industry customs, standards and practices which continue to
proximaiely cause substantial damages to Plaintiff.

COUNT IV
DR. COFER’S VIOLATION
of W.Va, Code § 60A-4-401 and W.Va. Code § 55-7-9

126,  Pleintiff incorporates by reference the ellegations in paragraphs 1 through 79.
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127.  Dr. Cofer constructively delivered controlled substances requiring valid
prescriptions by the issuance of purported prescriptions on behalf of purported patients who
received the controlled substances from various pharmagcists who filled such prescriptions.

128. Dr. Cofer issued such prescriptions intentionally or knowingly outside the usual
“course of professional practice or research,” thereby not engaging in the authorized activities of
a “practitioner,” as defined in W.Va. Code, 60A-1~101(v}, as amended. Dr. Cofer’s prescriptions
were issued intentionally or knowingly without a legitimste medical other authorized purpose.

129. By virtue of Dr. Cofer’s actions, he constructively delivered controlied substances
in violation of W.Va. Code, 60A—4-401(a), as amended, which is part of West Virginia's Uniform
Controlled Substances Act.

130. Defendant Dr. Cofer's intentional violations of West Virginia law make him liable
for all the damages which are sustained therefrom. W.Va. Code § 55-7-9.

131.  Defendant Dr, Cofers’ intentional acts and omissions have proximarely caused and
substantially contributed to damage suffered by McDowell County, and created conditions which
~ contribute to the violation of West Virginia laws by others.

COUNT V
UNJUST ENRICHMENT

132.  Plaintiff incorporates by reference the allegations in paragraphs { through 79.

133.  As a result of all Defendants’ actions, Plaintiff has expended substantial amounts
of money annually that it wouid not have otherwise expended on numerous services through
various agencies, including, but not limited to: Increased law enforcement, prosecutors and
prosecutions, courts and court personnel, public defender services, corrections and correctional
facilities, probation and parole, public welfare and service agencies, healthcare and medical
services and drug abuse education and treatment.
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134.  Plaintiff has lost revenue and inourred direct and indirect costs from workplace
accidents, absenteeism, and decreased productivity from prescription drug abuse.

- 135, Plaintiff remains responsible for costs of prescriptions, health care, and other
medically-related costs, rehabilitation, and werk-reltated programs, workers* compensation, public
insurance, law enforcement, prosecution costs, court related costs, public defender services,
comrectional institutions, probation and parole services, which costs have substantially increased
as a result of the Defendants’ acts and omissions.

136, Plaintiff will continue to incur these increased costs in the future as a result of the
Defendants’ conduct listed herein.

137.  Collectively, Defendants McKesson. Amerisource, Cardinal and Dr. Cofer made
large profits while fueling the prescription drug epidemic in West Virginia and McDowell County.

138. Defendants McKesson, Amerisource and Cardinal continue to receive considerable
profits from the distribution of controlled substances in McDowel! County.

139. Defendants McKesson, Amerisource, Cardinal, and Dr. Cofer were each unjustly
enriched by their negligent, intentional, malicious, oppressive, illegal and unethical acts,
omissions, and wrongdoing.

140. Defendants MoKesson, Amerisource, and Cardinal’s sales of presctiption
medications were increased by their negligent, intentional, malicious, oppressive, illegal and
unethical acts, omissions, and wrongdoing by the distribution of drugs which were diverted for
purposes other then legitimate medical needs.

141. Defendants McKesson, Am?_:isource. and Cardinal’s negligent, intentional,
melicious, oppressive, illegal and unethical acis, omissions, and wrongdoing have unjustly
enriched the Defendants and are directly related to the damages and losses of the Plaintiff,
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142, Defendants McKesson, Amerisource, and Cardinal’s negligent, intentional,
malicious, oppressive, illegal and unethical acts, omissions, and wrongdoing entitle Plaintiff to
disgorgement of the profits received by Defendants for all sales it made in McDowell County from
2007 to present.

143.  Defendants are liable to Plaintiff for all damages incurred s a result of Defendants’
negligent, intentional, malicious, oppressive, illegal and unethical acts, omissions, and wrongdoing -
contained herein,

ERAYER
WEHREFORE, Plaintiff prays that the Court grant the following relief:
1. Orderajmyuialonallisémsotliabletodotermine damages as a result of the Defendants’
actions outlined in this Complaint
2.  Enter Judgment in favor of Plaintiff:
3 Enter a temporary restraining order which;

a. Prevents Defendents from continuing {o violate West Virginia laws;

b. Prevents Defendants from continuing to violate United States laws and régulations
relating to the distribution of controlled substances;

c. Mandates that Defendants promptly notify the appropriate state and federal
authorities of any and all suspicious orders for controlled substances as received
from parties who are located in McDowell County;

d. Mandates Defendants submit their system for determining suspicious orders to
those West Virginia authorities for prior approval, and to enjoin Defendants from

- distributing any controlled substance in McDowell County for any non-legmmale
medical purpose;
4, Enter & permanent restraining order which:

a. Prevents Defendants from continuing to violate West Virginia laws;
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Prevents Defendents from continuing to violate United States laws and regulations
relating to the distribution of controlled substances;

Mandates that Defendants promptly notify the eppropriate state and federal
authorities of any and al] suspicions orders for controlled substances as received
from partics who are located in McDowell County;

Mandates Defendants submit their system for determining suspicious orders to
those West Virginie authorities for prior approval, and to enjoin Defendants from
distributing any controlled substance in McDowelt County for any non-legitimate
medical purpose; and

Mendates Defendants provide Plaintiff with the assistance necessary to address the
addiction and the resulting destruction left by Defendants® actions

* Order equitable relief, including, but not limited to restitution and disgorgement;

Award punitive damages for Defendents' willful, wanton, malicious, oppressive, and

intentional actions as detailed herein;

Award attorneys’ fees and costs and

Award such other relief as this Court deems just and appropriate.

PLAINTIFF SEEKS A TRIAL BY JURY FOR ALL COUNTS SO TRIABLE.

MCDOWELL COUNTY,
By Counsel;

. Troy, Esg. (WV
Troy Law Firm, PLLC
222 Capitol Street, Suite 200A
Charleston, WV 25301
Telephone: (304) 345-1122

Harry F. Bell, Jt., Esq, (WV BAR NO. 297)
THE BELL LAW FIRM PLLC

P.O. Box 1723

30 Capitol Street

Charleston, WV 25326-1723

Telephone: (304) 345-1700
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John Yanchunis (Pro Hac Vice to be filed)
Florida Bar No. 324681
MORGAN & MORGAN COMPLEX
LITIGATION GROUP

~ 201 N. Franklin St., 7th Floor
Tampa, FL 33602
Telephone: (813) 223-5505

James Young (Pro Hac Vice to be filed)
Florida Bar No. 567507

MORGAN & MORGAN COMFPLEX
LITIGATION GROUP

76 S. Laura St., Suite 1100
Jacksonville, FL 32202

Telephone; (904) 398-2722
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EXHIBIT D




IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA

THE CITY OF HUNTINGTON,
Plaintiff,
v. Civil Action No.: 17-C-

AMERISOURCEBERGER DRUG CORPORATION,
CARDINAL HEALTH, INC.,

MCKESSON CORPORATION and

GREGORY DONALD CHANEY, M.D,,

Defendants.

COMPLAINT
COMES NOW the Plaintiff, the City of Huntington, West Virginia, by counsel Charles
R. “Rusty” Webb of The Webb Law Centre, PLLC and for its Complaint against Defendants,
AmerisourceBergen Drug Co. (Amerisource), Cardinal Health Inc. ("Cardinal") McKesson
Corporation ("McKesson") and Gregory Donald Chaney, M.D. ("Dr. Chaney") and state as
follows:

1. Plaintiff, the City of Huntington, is a political subdivision of the state of West
Virginia.,

2. The City of Huntington has been severely damaged by Defendants' collective
actions. The Defendants have illegally and tortiously profited from the prescription drug abuse
problems knowingly dumping opioids into the City of Huntington. The devastation caused by
these Defendants goes beyond the economic damage; the City of Huntington’s families have lost
children, parents and grandparents. This epidemic of opioid abuse caused by the Defendants has
taken and destroyed the lives of many residents of the City of Huntington.

3. Upon information and belief, Defendant AmerisourceBergen Drug Corporation

(“Amerisource”) is a Delaware Corporation that conducts business in West Virginia. Upon




information and belief, Amerisource distributes pharmaceuticals to retail pharmacies, hospitals
and courty health departments. Upon information and belief, Amerisource is a registrant with the
West Virginia Board of Pharmacy and does substantial business in the State of West Virginia
wherein it has, during the period relevant herein, distributed pharmaceuticals in the City of
Huntington.

4, Upon information and belief, Cardinal Health Inc. (“Cardinal®) is an Ohio
Corporation that conducts business in West Virginia. Upon information and belief, Cardinal
distributes pharmaceuticals to retail pharmacies, hospitals and county health departments. Upon
information and belief, Cardinat is a registrant with the West Virginia Board of Pharmacy and
does substantial business in the state of West Virginia wherein it has, during the period relevant
herein distributed pharmaceuticals in the City of Huntington.

5. Upon information and belief, McKesson Corporation (“McKesson™) is a
Delaware Corporation with headquarters in California that conducts business in West Virginia.
Upon information and belief, McKesson distributes pharmaceuticals to retail pharmacies,
hospitals and county health departments. Upon information and belief, McKesson is a registrant
with the West Virginia Board of Pharmacy and does substential business in the State of West
Virginia wherein it bas, during the period relevant herein, distributed pharmaceuticals in the City
of Huntington.

6. Upon information and belicf, the above named Defendants shipped 423 million
pain pills to West Virginia between 2007 and 2012, earning $17,000,000,000 in net income.

7. Upon information and belief, Dr. Chaney was a licensed physician who head held
an active license, No. 16608, to practice medicine in the State of West Virginia which was issued

by the Board on July 1, 1991,




8. Upon information and belief, Dr. Chaney's practice address of record with the
Board was in Barboursville, West Virginia.

9. Upon information and belief, Dr. Chaney was the sole sharcholder of Area Health
Systems, Inc., d/b/a Tri-State Medical Center, From January 1, 1996 through January 1, 2016,
Are.a Health Systems, Inc. held a Certificate of Authorization as a Medical Corporation issued by
the Board, Registration Number 01213.

10.  Upon information and belief, over the relevant time period, Dr. Chaney wrote
- prescriptions for medications, including but not limited to schedule II opioids, to Huntington
residents.

11.  Through their acts and omissions the Defendants have inserted themselves as an
integral part of the epidemic of opioid abuse. As alleged herefn. this epidemic consist of medical
providers, pharmacies and distributors of controlled substances, each of whom knowingly or
while acting grossly negligent proscribe, dispense or distribute prescription medicine for
illegitimate medical purposes. Esch act alone would be ineffective to divert controlled
substances for illegitimate medical purposes. Equally, each act together causes and contributes
to the opioid epidemic. f

12.  The actions of Defendants have caused and wilt continue to cause the City of
Huntington to disburse substantial sums of public funds to deal with the significant consequences
of the opi.oid epidemic that was fueled by Defendants' illegal, reckless, and ‘malioious actions in
flooding the state with highly addictive prescription medications without regard for the adverse
consequences to the City of Huntington or &s residents.

13.  The Defendants' actions, motivated by financial gain without regard to the welfsre

of the City of Huntington and its residents, have caused substantial damages, including, but not




limited to, increased expenses of drug abuse treatment program, prevention and training costs
(for law enforcement, hospitals and schools), costs of the drug Naloxone as well as education,
training and use, youth development community programs, medical care and hdSpitalizations,
increased costs of law enforcement, increased costs of prosecutions and most significantly
increased costs of incarcerations.

14, This Court has jurisdiction over this case and over Defendants pursuant to the
provisions of W .Va, Code § 56-3-33.

13.  Venue js appropriate in Cabell County, West Virginia es the acts and practices of
the Defendants at issue herein occurred in and caused damages in the City of Huntington, West
Virginia.

FACIS

16.  In the last six years, drug wholesalers have showered the state of West Virginia
with 780 million hydrocodone and oxycodone pills, while 1,728 West Virginians have fatally
overdosed on those two painkillers. The unregulated shiﬁments amount to 433 pain pills for
every man, woman and child in the state of West Virginia.

17.  In the last 20 years, an opioid epidemic has infected this country, particularly in
Huntington, West Virginia. Defendants each played a key role in the creation and continuation
of the opioid epidemic resulting momentous damages.

18.  The Defendants each profited while disregarding the impact that their actions had
on the people under the influence of these drugs.

19.  Opioids are effective treatments for short-term post-surgical and trauma-related

pain, and for palliative (end-of-life) care.’ However, opioids are addictive and subject to abuse,

! *Originally » term denoting synthetic narcotics resembling opiates but increasingly used to refer to both opiates
and synthetic narcotics.” Stedmen’s Medical Dictionary, 27nd Edition.




particularly when used long-term for chronic non-cancer pain (pain lasting three months or
longer, hereinafier referred to as "chronic pain®), and should not be used except as a last-resort.

20.  As pharmaceutical wholesalers and a practicing physician, Defendants have
known for years that with prolonged use, the effectiveness of opioids wanes, requiring increases
in doses and markedly increasing the risk of significant side effects and addiction.

21,  Prescription opioids, which include well-known brand-name drugs like
OxyContin and Percocet, as well as generics like oxycodone and hydrocodone, are narcotics.
They are derived from or possess properties similar to opium and heroin, and thus, they are
regulated as controlled substances.”

22.  Prescription opioids work by binding to receptors on the spinal cord and in the
brain, dampening the peﬁeption of pain. Opioids also can create a cuphoric high, which can
make them addictive. At certain doses, opioids can slow the user's breathing, causing respiratory
depression and, possibly, death.

23.  The dramatic increase in opioid prescriptions to treat common chronic pain
conditions has resulted in a population of addicts who seek drugs from doctors. When turned
down by one physician, many of addicts deploy increasingly desperaté tactics-including doctor-
shopping, use of aliases, and criminal means to satisfy their cravings or turning to heroin as a
cheaper alternative to prescription drugs.

24.  Opioid abuse has not displaced heroin, but rather triggered resurgence in its use
imposing additional burdens on the City of Huntington and local agencies that address heroin use

end addiction, Huntington, West Virginia experienced 26 heroin overdoses in the span of four

? Since pessnge of the Controlied Substances Act ("CSA") in 1970, opicida have been regulated as controlled substances. Controlled substances
wre catngorized in five schedules, ranked in order of their potentlal for abuss, with Schedule ] being the highest. The CSA imposes a hiesarchy of
regirictions o prescribing and dispensing drugs based on thieit medicinal valus, likefThond of addiction or abuse, and mfety, Opivids genamlly
had been eatogorized ax Schedule IT or Schedule N drugs, Schedule I drugs have a high potential for abuse, have & curently accepted medical
use, and wxzy lead 1o severe prychological or physical dependence. 21 U.S.C. § 812, Schidule IT duga may ot be disponsed without an original
copy of'a mesually signed prescripticn, which mary not be refilled, from a dostor.




hours on August 17, 2016. The amount of calls that were received overwhelmed emergency
responders. When the first few calls came in, three ambulances were already out dealing with
overdoses. For 2 half-hour span, there were no ambulances available in the county to send. Eight
of the victims were revived using the opioid-overdose-reversing drug naloxone and others by a
manua} resuscitator “a bag valve mask” to stimulate breathing. One victim was given three doses
of naloxone.?

25. A recent study by the Centers for Disease Control and Prevention found that
hepatitis C cases in the State West Virginia have more than tripled between 2006 and 2012. The
recent outbreak of hepatitis C, which can be transmitted by injecting drugs or having unprotected
sex, is centered in rural areas among young, white drqg users. West Virginia has seen 3,000 drug
overdose deaths in the last five years, or an average of 600 a year. In Cabell County alone this
year, there were at least 32 overdose deaths and 360 drug overdoses, including heroin and
prescription drugs. There have been 406 drug-related arrests in Huntington this year*,

26.  According to the CDC, the percentage of heroin uscrs. who also use opioid pain
relievers rose from 20.7% in 2002 to 2004 to 45.2% in 2011 to 2013. Heroin produces a very
similar high to prescription opioids, but is often cheaper and easier to obtain. While a single
opioid pill may cost $10-$15 on the street, users can obtain e bag of heroin (0.1g), with mukiple
highs, for the same price. |

27. West Virginia had the highest drug-overdose death rate in the US in 2014,
according to a recent CDC report’. The state also has one of the highest prescription rates of
opioids in the United States’, West Virginia ranks in the top 10 for the highest rate of

? See http://www,cnn.com/2016/08/ 17/health/west-virginla-city-has-27-heroin-overdoses-in-4-hours/index html

* hitpz//www.dailymail co.uk/news/article-3128229/West- Virginis-rate-drug-overdose-deaths.hml#ixzz4 W7qDSw3j
¥ hitp/fwww.ode.gov/drugoverdose/data/statedeaths.html.

¢ hitpi//www.businessinsider.com/these-are-the-siates-presctibing-the-most-opiold-palnkitiers-2016-3.




prescriptions given out for high-dose opioids and extended-release opioids both of which are
targets for abusers.

28.  The roots of the opioid epidemic in West Virginia mirror the rest of the United
States. However, there are crucial differences. As in the rest of the United States, opioid
prescriptions started skyrocketing in the mid-1990s as pharmaceutical companies introduced
powerful new painkillers such as MS Contin and Oxycontin to the public, Medical groups began
calling pain the "fifth vital sign" that doctors should attend to, according to Dr. Ted Cicero, a
professor of psychiatry at Washington University in St. Louis and an opioid-use researcher,

*There was a big push saying we had a big problem with the under-treatment of
p ain, ]

"Opioid prescriptions skyrocketed from the early '90s wwil abows 2010."

The same phenomenon applied in West Virginia but collided with two other factors 1) A
disproportionate number of jobs involving menual labor like coal mining, timbering, and

manufacturing; and 2) High rates of joblessness.

29.  West Virginia has long been known as “coal country.” Mining, timbering, and
manufacturing play a huge role in West Virginia’s cconomy’. They are all jobs that require
heavy manual labor and leave workers prone to injury. Coal mining accounts for more than
18,000 jobs in West Virginia®. Although the West Virginia's coal mines have lost more than
7,000 jobs since 2011, the mining industry as a whole has continued to grow in the state, thanks
to strong growth in the natural gas and cil industries. According to the US Bureau of Economic

Analysis, mining accounted for 18% of the state’s overall GDP in 2014°.

! . http/fwerw.scniorjobbank.org/database/West_Virginia/West_Virginia html.
* http://www.nma.org/pdf/c_employment_state_reglon_method.pdf.
* https://www.afsc.org/sites/afsc. clvlcactlnns.netlﬂlesldocumentisq:ort-state—workinz—west—va—ZﬂM.pdf




30. Mining operations proved to be flash points for opioid abuse when prescription
practices liberalized, as workers tried to stave off injuries. John Temple, a professor at West
Virginia University and the author of the 2015 book "American Pain”, hes offered:

In a mining camp, there aren't a lot of doctors,” he said. “That doctor is going ta
be more likely to opt for the quick fix and give people pills to fix their pain and get
them back into the mme. rather than give them rest or therapy or those things that
can actually cure pain.'®

31.  Dr. Carl "Rolly" Sullivan, who has run the addiction program at West Virginia
University Hospitals since 1985, has noted the link between opioid abuse and the West Virginian
economy:

West Virginla was ripe for the picking, We had a lot of blue-collar workers who
were in_farming and timbering and coal mining and things that were likely fo
pmduce injuries,

There are a lo! of dangerous occupations” in Appalechia, he said. "People ‘Fa
prescribed opioids far more frequently" for the injuries associated with them.

32.  Opioid abuse was further exacerbated by a declining economy and heavy job loss
in the state over the last 20 years. As of March 2016, West Virginia has the second-highest
uncmployment rate in the US, at 6.5%'% According to a Bureau of Labor Statistics report last
August, West Virginia was the only state to experience a statistically significant decrease in
employment over the previous year, losing 19,100 jobs from 2014 to 2015'3,

33. Though the coal-mining industry has been hit hard jobs in the sector have
decreased from 41,000 in 1983 to approximately 18,000 in 2016™, according to the Mine Safety

and Heslth Administration, other industries were struck as bad or worse. According to The Wall

*® http://www.zmazon.com/American-Paln-Unleashed-Americas-Deadiiest/dp/1493007386 t ag=bisafetynet-20.
"2 http://www.wgazettemall,com/apps/pbcs.dil/article ?AID=/20151017/GZ01/151019539,
u *2 http://www.bis.gov/web/lausfisumstrkhtm).

http.llblogs wsj.com/economics/2015/08/21/the-only-state-to-Jose-Jobs-since-july-last-year-west-virginia/.

¥ httpsy//www.weshingtonpost.com/news/wonk/wp/2013/11/04/heres-why-central-appalachlas-coal-Industrys-
dying/.




Street Journal, jobs in construction and manufacturing have fallen by 23% and 16%,
respectively, since the recession',

34.  West Virginia was primed by prescriptions from work-related injuries, job loss
was the gasoline on the fire. Dr. Richard Vaglienti, the director of the Pain Management Center
at West Virginia University and a co-chair of West Virginia’s Expert Pain Management panel,
stated:

The parts of the state that were worst hit were the areas in the southern coal fields
that had just collapsed. It became a problem there and it spread throughout the
stare until it was everywhere,” "If you look at the areas that are hardest hii, they
are usually the areas that have nothing going on economically.

35.  Substance abuse in West Virginia becomes morecommon as joblessness
increases. A lot of citizens will turn to akohol, tobacco, illegal drugs and get high for recreation
until the next job comes along.

36. Low education levels, high rates of unemployment and job-related mjuries are
closely linked to abuse of alcohol, illicit drugs and prescription medications'S,

37.  As opioid prescribing rose, prescription opioids became the recreational drug of
choice.'”.

38. The composition of the patients at the West Virginia University addiction
program switched from 90% alcoholism in the 1990s to between 90% and 95% prescription
painkiller addiction by 2002. Not long after, the state began cracking down on the "pill mills,”
tightening prescription rules, and launching a prescription drug monitoring program, leading to
the arrests of many physicians and pharmacists. But at that point, the opioid epidemic was in futl

swing.

15 httpz//blogs.waj.com/economics/2015/08/21/the-only-state-to-lose-jobs-since-july-last-year-west-virginia/.
' Appalachian Regional Cammission, 2009 repart.
" http://www.salon.com/2012/04/ 1/americas_pill_popping_capital/.




39.  Pharmaceuticals, like oploids, are not sold direcily to pharmacies for ultimate
dispensing. There is a sophisticated system which distributes the drugs across our nation.

40.  Defendants were each on notice that the controlled substances they distributed or
preccribed were the kinds that were susceptible to being diverted for illegal purposes, abused,
overused, and otherwise sought for illegal, unhealthy and problematic purposes. As entities
involved in the distribution and prescribing of dangerous opioid medications, Defendants were
engaged in an abnormelly and/or inherently dangerous activity and had a duty of care under
West Virginia law. |

41. The Defendants Amerisource, Cardinal and McKesson purchased opioids from
manufacturers and sold them to pharmacies throughout the City of Huntington.

42, Upon information and belief, the Defendants Amerisource, Cardinal and
McKesson are registered with the West Virginia Board of Pharmacy.

43.  The Defendants Amerisource, Cardinal and McKesson knew or should have
known that they were supplying vast amounts of dangerous drugs to small markets that were
slready facing abuse, diversion, misuse and other problems associated with the opioid epidemic.
Though they had a duty to the consuming public, collectively and individually, Defendants
Amerisource, Cardinal and McKesson failed to take any action to prevent or reduce the
distribution of these drugs.

44, The Defendants Amerisource, Cardinal and McKesson had the ability to slow
down, question, inspect, report or otherwise limit the flow of these drugs into the City of
Huntington, but chose not to do so, because they did not want to lose profits.

45,  Individuals in West Virginia cannot obtain opicids without a prescription written

by @ licensed medical provider. Dr. Chaney was a licensed medical provider in West Virginia




over the relevant time period. Dr. Chaney provided written opioid prescriptions for patients
despite knowing that the oploids were likely to be abused, diverted, or misused. Dr. Chaney
knew or should have known his actions resulted in patients obtaining dangerous drugs that they
did not need, were likely to be abused, or were likely to be resold on the street.

46.  All Defendants were on notice that West Virginia law required them, inter alia, to
provide effective controks and procedures to guard against diversion of controlled substances,
pursuant to 15 C.S.R. § 2-4.21 and 2-4.4 and the WV Controlled Substances Act.

47.  The Defendants Amerisource, Cardinal and McKesson, knew, or should have
known that West Virginia had an exceedingly high rate of ilicgal use and diversion of
prescription opioids. Numerous publications, news sources and studies highlighted the epidemic
rate of opioid abuse and overdose rates in West Virginia.

48.  The Defendants Amerisource, Cardinal and McKesson, like all pharmaceutical
wholesalers, were under an obligation to report suspicious orders to the appropriate authorities.
Despite having information that suspicious orders were being placed, and despite actually filling
these suspicious orders time after time, McKesson did not begin to comply with its regulatory
obligations until March 2015. Since that time, McKesson has submitted 4,814 suspicious order
Tepotts.

49.  Failing to submit its required suspicious order reports is not a new development
for McKesson, McKesson paid a $13.2 million fine to seftle similar claims in 2008 with regard
to suspicious orders from internet pharmacies.

50. The Defendant McKesson settled a similar investigation brought by the
Department of Justice in 2015 by paying $150 million and suspending the DEA regisirations for

three distribution centers.




51.  The Defendants Amerisource and Cardinal similarly delayed compliance with the
reporting of suspicious orders. After June 2012, Cardinal finally submitted 2,426 suspicious
order reports, though 'nina months are seemingly missing from their submissions. In 2008
Cardinal paid a $34 million fine for failing to report suspicious orders of hydrocodone. More
recently, in 2012 Cardinal's Lakeland, Florida warehouse weas suspended by the DEA for two
years as a result of shipping suspect orders of opioids.

52.  The Defendants Amerisource, Cardinal and McKesson were also aware that the
Healthcare Distribution Management Association ("HDMA"), of which they are members,

_ created "Industry Compliance Guidelines” based upon Drug Enforcement Agenéy requirements
which stressed the critical role of each member of the supply chain in distributing controlled
substances. These industry guidelines provided: "At the center of a sophisticated supply chain,
Distributors are uniquely situated to perform due diligence in order to help support the security

_of controlled substances they deliver to their customers.” Indeed, the HDMA advises all

distributors to "Know Your Customer."

53.  Between 2007 and 2012 the Defendants Amerisource, Cardinal and MoKesson
have shipped 423 million doses of highly addictive controlled pain killers into West Virginia,
many of which should have been stopped and/or investigated as suspicious orders,

54. Upon information and belief, the Defendants Amerisource, Cardinal and
McKesson failed to undertake any effective affirmative efforts to prevent diversion of its
medicines for illegal or abusive purposes.

55.  The Defendants Amerisource, Cardinal and McKesson delivered an excessive and

unreasonable number of highly addictive controlled substances in the City of Huntingt'un.




56. Upon information and belief, the Defendants Amerisource, Cardinal and
McKesson did not refuse to ship or supply any controlled substances to any. the City of
Huntington pharmacy between 2007 and the present.

57.  The Defendants Amerisoutce, Cardinal and McKesson knew or should have
known that they were supplying opioid medications far in excess of the legitimate needs for the
City of Huntington.

58. The Defendants Amerisource, Cardinal and McKesson knew or should have
known that there was a high likelihood that a substantial number of the prescription pain killers
they supplied to pharmacies and drug stores in the City of Huntington were being diverted to
illegel use or abuse.

59.  The Defendants Amerisource, Cardinal and McKesson had a legal duty to ensure
they were not filling suspicious orders, as well as to report suspicious orders,

| 60. Upon information and belief, the Defendants Amerisource, Cardinal and
McKesson made little to no effort to inquire of the pharmacies and drug stores in and adjacent to
the City of Huntington to which they shipped substantial amounts of prescription medication, in
order to conduct due diligence to ensure the medications they were shipping were not diverted to
illegal uses.

61. The Defendants Amerisource, Cardinal and McKesson paid its sales force
employees' and managers' bonuses and commissions on the sale of most or all of the highly
addictive prescription pain killers supplied to and the City of Huntington,

62.  The Defendants Amerisource, Cardinal and McKesson made substantial profits
from the drugs which were sold in the City of Huntington,




63. The Defendants Amerisource, Cardinal and McKesson undertook intentional
distribution of excessive prescription pain killers to a small community which showed a reckless
disregard to the safety of the City of Huntington and its residents.

64.  Despite being a licensed physician, Dr. Chaney undertook no efforts to determine
whether the volume of prescription pain killers he was prescribing to Huntington residents was
excessive and whether any ofthe prescriptions he wrote should have been refused,

65. Dr. Chaney knew or should have known thet he was prescribing opioid
medications far in excess of the legitimate needs for Huntington patients.

66.  Dr. Chaney knew or should have known that there was a high likelihood that a
substantial number of the prescription pain killers he wrote in Huntington were being diverted to
illegal use or abuse.

67.  Dr. Chaney had a legal duty to ensure he was not prescribing suspicious orders.

68. Dr. Chaney made substantial profits from the drugs which were sold to
Huntington residents.

COUNT1
NEGLIGENCE OF DEFENDANTS AMERISOURCEBERGER
DRUG CORPORATION, CARDINAL HEALTH, INC. and
MCKESSON CORPORATION

69.  Plaintiff incorporates by reference the allegations in paragraphs 1 through 68.

70. The Defendants Amerisource, Cardinal and McKesson are disiributors of
controled substances and must comply with both the laws of West Virginia and with industry
customs and standards.

71.  As licensed registrants with the West Virginia Board of Pharmacy, the Defendants |

Amerisource, Cardinal and McKesson were required to submit suspicious order reports.




72,  The Defendamts Amerisource, Cardinel and McKesson failed to submit, or fully
disclose suspicious orders.

73.  The Defendants Cardinal and McKesson negligently failed to ensure its conduct
conformed to West Virginia law and regulations.

74.  The Defendants Cardinal and McKesson negligently failed to conform their
conduct to United States law and regulations,

75. The Defendants Cardinal and McKesson negligently disregarded the
aforementioned factors by regularly distributing large quantities of commonly-abused, highly
addictive controlled substances to clienis who were serving a customer base comprised of
individuals who were abusing prescription medications, many of whom were addicted and whom
reasonably can be expected to become addicted or to engage in illicit drug transactions and
probable heroin use.

76.  The Defendants Amerisource, Cardinal and McKesson had a duty to the City of
Huntington to comply with their obligation to report suspicious orders in the City of Huntington.

77.  The Defendants Amerisource, Cardinal and McKesson breached this duty. The
breach is the proximate canse of demages suffered by Plaintiff.

78.  Industry standards also require the Defendants Amerisource, Cardinal and
McKesson to;

me Its customers, know its customer base, know the population base served by
a particular pharmacy or drug store, know the average prescriptions filled each
day, kmow the percentage of diverted and/lor abused controlled substances
distributed as compared to overall purchases, have a description of how the
dispenser fulfills Uts responsibility to ensure that prescriptions filled are for
legitimate medical purposes, and know the identification of the physicians and

bogus pain clinics and centers for the alleged treatmeryt of pain that are the
pharmacy or drug stores' most frequent prescribes.




79. The Defendants Amerisource, Cardinal and McKesson negligently failed to
ensure its conduct conformed to industry standards.

80. The aforementioned conduct was a direct breach of the duty Defendants
Amerisource, Cardinal and McKesson owed to Plaintiff which was the proximate cause of

Plaintiff suffering damages for which it seeks recovery herein.

COUNT I NEGLIGENCE OF DR. CHANEY
81.  Plaintiff incorporates by reference the allegations in paragraphs 1 through £0.

82.  Data obtained from an agency of the United States government for 2014 revealed
that Dr. Chaney prescribed opioids to 58% of the 398 Medicare patients, compared to an average
of 25% among all physicians.“

83.  Dr. Chaney wrote 1,357 prescriptions (to include refills) for Hydrocodone-
Acetaminophen to Medicare patients in 2014, Based on an average of 30 pills per prescription,
this equaled 40,700 pills,

84. Dr. Chaney wrote 124 prescriptions (to include refills) for Oxycodone-
Acetaminophen to Medicare patients in 2014. Based on an average of 30 pills per prescription,
this equaled 3,720 pills,

85. Dr. Chaney wrote 117 prescriptinns-(to include refills) for Tramadol HCL to
Medicare patients in 2014, Besed on an average of 30 pills per prescription, this equaled 3,510
pills.

86.  Dr. Chaney wrote 107 prescriptions (to include refills) for Oxycodone HCL to
Medicare patients in 2014, Based on an average of 130 pills per prescription™, this would equal
13,910 pills.

1 All Medicare data for Dr. Chaney was located at ProPublica.org.




87.  In January 6, 2015, the Complaint Committee of the West Virginia Board of
Medicine (West Virginia Board of Medicine) initiated an investigation of Dr. Chamber for
improper prescribing of narcotic pain medication, including narcotics, to a patient who
subsequently died.

88.  On or about December 4, 2015, and after vacating his former offices located at
6007 US Rt. 60, East, Dr. Chaney opened a medical office at 702 Central Avemue in
Barboursville, West Virginia.

89. The Office of Health Facility Licensure and Certification, Chronic Pain
Management ["OHFLAC/CPM"] conducted a verification survey with respect to Dr. Chaney.
This survey included on ﬁte teview of Dr. Chaney's practice on December 8 and 9, 2015 at the
702 Central Avenue practice location.

90.  On December 29, 2015, the Board received correspondence from OHFLAC/CPM
chronicling some observations of Dr. Chaney's practice on December 8-9, 2015. Specifically,
and related to the disarray and dangerous procedures employed by Dr. Chaney, the Board was
advised:

a. On December 8, 2015, an OHFLAC/CPM surveyor observed a woman sitting at
the front desk writing out multiple prescription by copying information from
prescription bottles onto new prescriptions;

b. On December 9, 2015, at 8:50 am, an OHFLAC/CPM surveyor observed an
unsecured, unsigned prescription pad lying on top of the desk;

¢. On December 9, 2015, at 11:05am, an OHFLAC/CPM surveyor observed a
patient arrive requesting medication refills. The patient handed prescription
bottles to the receptionist, who used them to write new prescriptions. The
prescriptions were then taken by the receptionist to Dr. Chaney for signature, and

_ were subsequently provided to the patient;

' On Deo. 1, 2015, Dr. Chaney wrote a prescription for an employee for 120 30-milligram oxycodone pills without
‘a physical examination.




o1.

. On December 9, 2015, at 11:20am, an OHFLAC/CPM surveyor observed another

patient requesting medication refills, The receptionist could not locate the
patient's medical chart, and asked the patient to write down her medications on a
piece of paper. The receptionist wrote prescriptions according to the paper filled
out by the patient, The receptionist questioned the patient about "the insulin” and
the patient told the receptionist that she did not know the name of the insulin, but
that it came in an orange pen. The receptionist named off different niedications
and the patient identified "Novolog" as the insulin she was prescribed. The
receptionist wrote the prescription and told the patient that she would have

 another employee fill in the sliding scale dosages. The receptionist returned and
. provided the patient with prescriptions. On December 9, 2015, at 11:50am, en

OHFLAC/CPM surveyor observed another patient arrive and ask for medication
refills. This patient's chart could not be located, and the patient was asked to list
medications on a sheet of paper. The receptionist filled out prescriptions
according to the list and took them to the back of the office. The receptionist
retumed with signed prescriptions and provided them to the patiomt. These
preseriptions included a prescription for Norco | Omg three times a day.

. The receptionist ceased writing prescriptions at 2: 15pm.

On December 9, 2015, an OHFLAC/CPM surveyor observed a tray containing
sixtesn referrals on a shelf at the receptionist's desk. The office manager stated
that the referrals had not been sent due to no ficsimile service at the medical
office.

. OHFLAC/CPM staff interviewed Dr. Chaney on December 9, 2015. Dr. Chancy

informed them that fifty percent of the patients who come in to the medical
offices just get prescriptions and are never seen by him and not charged for an
office visit.

The December 29, 2015 report from OHFLC/CPM also contains additional

allegations related to Dr. Chaney's standard of care and improper prescribing.

92.  From December 1, 2015 through January 10, 2016, Dr. Chaney was without a
functioning medical practice location.
93,  Dr. Chaney continued to prescribe medication to his patients in December 2015,

including after he was without any medical practice location,

94,

As of January 1, 2016, Dr. Chaney's medical corporation is not authorized to

engage in the practice of medicine.




95. It was found that Dr. Chaney was not mentally and/or physically fit to practice
medicine with reasonable skill and safety.

96.  The Complaint Committes reviewed the information received from the Evaluating
Physician, the Board Investigator, and OHFLAC/CPM and determined that evidence in its
possession indicated that Dr. Chaney's continuation in practice or unrestricted practice
constituted as an immediate danger to the pubfic.

97.  Thereafier, the Committee determined, based upon the evidence in its possession,
to recommend that the full Board impose summary discipline in this matter, pursuant to W. Va.
Code §30-3-14(k), because Dr, Cheney's continuation in practice constituted an immediate
danger to the public,

98. The conduct which formed the basis of the Complaint Committee’s conclusions
are predicated in whole or in part upon the following professional conduct standards:

a. W. Va, Code §30-3-14{c)(21) and W. Va. Code R. §l I-1A-12.1h,, relating to an
inability to prectice medicine and surgery or podistry with reasonable skill and
safety due to physical or mental impairment, including deterioration through the
aging process, loss of motor skill or abuse of drugs or alcohol; and/or

b. W. Ve. Code §30-3-14(c)(17), W. Va, Code R. §iI-IA-12.1.¢ and 12,1.j, and W,
Va. Code R. §1 11A-12.2.d., related to engaging in dishonorable, unethical or
unprofessional conduct and/or conduct that has the effect of bringing the medical
profession into disrepute; and/or

¢. W.Va. Code §30-3-14(c)(19) and W. Va. Code R. §l1-1A-12.1.2a, related to gross
negligence in the use and control of prescription forms; and/or

d. W. Va, Code §30-3-14(c)(16) relating to the delegation of professional
responsibilities to a person when the delegating physician knows or has reason to

know that the person is not qualified by training, experience or licensure to
perform them.

99. A meeting of the West Virginia Board of Medicine was convened on Monday,

January 11, 9:00a.m. At the January 11, 2016, meeting of the full Board, the Complaint




Committee reported that evidence in its possession indicating that Dr. Chaney's continuation in
practice or unrestricted practice constituted as an immediate danger to the public.

100. The Board further determined, with no dissenting votes, that under all of the
circumstances and given the cumulative effect of the evidence referenced herein, for Dr, Chaney
to continue to hold an active license to practice medicine in the State of West Virginia,
constituted as an immediate danger to the health, welfare and safety of the public,

101. The Board conchided, as a matter of law, that such a danger to the public
demands extraordinary measures, and the Board, with a quorum of the Board present and voting,
therefore found, with no dissenting votes, that in accordance with its statutory mandate to protect
the public interest, the Jicense to practice medicine of Dr. Chaney, license number 16608, was
summarily suspended, in accordance with the provisions of W, Va, Code §30-3-14(k) and W,
Va. Code R. §11-3-10.16.

102, As 8 practicing physician prescribing drugs to Huntington residents, Dr. Chaney
owed a duty of care to the residents of Huntington, West Virginia.

103. Dr. Chaney's negligent acts and omissions heve led to the dispensing of controlled
substances for non-legitimete medicel purposes and fueling an opioid epidemic in West Virginia.

104,  Dr. Chaney's negligent acts and omissions fueled countless prescriptions that were
primarily filled to divert the medication to illegal purposes.

105. Dr. Chaney's negligent violations of West Virginia law make him liable for all the
damages which are sustained therefrom. W.Va. Code § 55-7-9.

106. Dr. Chaney's negligent acts and omissions have proximately camsed and

substantially contributed to damages suffered by Plaintiff.




COUNT I
DEFENDANTS AMERISOURCE, CARDINAL AND MCKESSON'S
VIOLATION OF WEST VIRGINIA

UNIFORM CONTROLLED SUBSTANCES ACT

107.  Plaintiff incorporates by reference the allegations in paragraphs 1 through 106.

108. The Defendants Amerisource, Cardinal and McKesson intentionally contributed
to the opioid epidemic in the state of West Virginia through repeated intenttional violations of
various provisions of the West Virginia Uniform Controlled Substances Act and through reckless
disregard to the safety and wellbeing of the citizens of the City of Huntington, |

109, The Defendants Amerisource, Cardinal and McKesson imtentionally failed to meet
or otherwise misrepresented their compliance with the requircments of W.Va. Code § 60A-8-] et
seq. and otherwise intentionally violated the West Virginia Uniform Controlled Substances Act.

110. The Defendants Amerisource, Cardinal and McKesson intentionally falled to
ensure their conduct conformed to industry standards, West Virginia law and other regulations.

11]. The Defendants Amerisource, Cardinal and McKesson intentionally violated
industry standards, West Virginia law, and other regulations by regularly distributing obscene
quantities of commonly-abused, highly addictive controlled substances to clients who were
serving & customer base compﬁsed of individuals who were abusing prescription medications,
many of whom were addicted and whom can reasonably be expected to become addicted or to
engage in illicit drug transactions.

112. The Defendants Amerisource, Cardinal and McKesson's intentional acts and
omissions have led to the dispensing of controlled substances for non-legitimate Miml
purposes and fueling an opioid epidemic in the City of Huntington.

113. The Defendants Amerisource, Cardinal and McKesson's intentional acts and

omissions supplied millions of doses of commoniy-abused, highly addictive controlled




substances that supported the demands of pain clinics that provided highly addictive prescription
pain killers to individuals with no medical evidence supporting the prescriﬁtion.

114, The Defendants Amerisource, Cardinal and McKesson's intentional acts and
omissions fueled countless prescriptions that were primarily filled to divert the medication to
illegal purposes.

115. The Defendants Amerisource, Cardinal and McKesson's intentional violations of
West Virginia law make them liable for all the damages which are sustained there from W.Va,
Code Section 35-7-9.

116. The Defendants Amerisource, Cardinal end McKesson's intentional acts and
omissions have proximately caused and substantially contributed to damage suffered by the City
of Huntington, and created conditions which contribute to the violation of West Virginia laws by
others.

117. The Defendanis Amerisource, Cardinal and McKesson's intentional acts and
omissions have proximetely caused and substantially contributed to damages suffered by
Plaintiff and were in violation of the customs, standards and practices within Defendants’ own
industries, _

118. Upon information and belief, the Defendants Amerisource, Cardinal end
McKesson continue to intentionally violate West Virginia laws and reguiations, United States
laws end regulations, and Defendants' industry customs, standards and practices which continue
to proximately cause substantial damages to Plaintiff.




COUNT V
DR. CHANEY'S VIOLATION OF
VIOLATION OF WEST VIRGINIA
INIFORM CONTROLLED SUBSTANCES ACT

119. Plaintiff incorporates by reference the allegations in paragraphs 1 through 118,

120. Dr. Chaney constructively delivered controlled substances reqliirhg valid
prescriptions by the issuance of purported prescriptions on behalf of putported patients who
received the controlled substances from various pharmacists who filled such prescriptions.

121, Dr. Chaney issued such prescriptions intentionally or knowingly outside the usual
"course of professional practice or research,” thereby not engaging in the suthorized activities of
a “practitioner," defined in W.Va. Code, 60A-1-101(v), as amended. Dr. Chaney's
prescriptions were issued imtentionally or knowingly without s legitimate medical other
authorized purpose.

122, | By virtue of Dr. Chaney's actions, he constructively delivered controlled
substances in violation of W.Va. Code, 60A-4-401(a), as amended, which is part of West
Virginia's Uniform Controlied Substances Act.

123. Defendant Dr. Chaney's intentional violations of West Virginia law make him
liable for all the damages which are sustained therefrom. W.Va. Code § 55-7-9.

124, Defendant Dr, Chaney’s intentional acts and omissions have proximately caused
and substantially contrituted to damage suffered by the City of Huntington, and created

conditions which contribute to the violation of West Virginia laws by others.

: COUNTY
UNJUST ENRICHMENT

125. Plaintiff incorporates by reference the allegations in paragraphs | through 124.




126.  As a result of all Defendants’ actions, Plaintiff has expended substantial amounts
of money annually that it would not have otherwise expended on numerous services through
various agencies, including, but not limited to: increased law enforcement, emergency response
teams, prosecutors and prosecutions, courts and court personnel, public defender services,
comections and corvectionsl facilities, probetion and parole, public welfare and service
agencies, healthcare and medical services and drug abuse education and treatment,

127.  Plaintiff remains responsible for costs of prescriptions, health care, and other
medically-related costs, rehabilitation, and work-related programs, workers' compensation,
public insurance, law enforcement, prosecution costs, court related costs, public defender
services, correctiona! institutions, probation and parole services, which costs have substantially
increased as & result of the Defendants’ acts and omissions.

128.  Plaintiff will continue to incur these increased costs in the future as a result of the
Defendants' conduct.

129. Collectively, Defendants made large profits while fueling the opioid epidemic in
West Virginia and the City of Huntington.

130. ‘The Defendants Amerisource, Cardinal and McKesson continue 1o receive
considerable profits from the distribution of controlled substances in the City of Huntington.

131. The Defendants have thus been enriched unjustly by neglecting its duty of
distributing drugs only for proper medical purposes, which are for purposes other than legitimate
medical needs. |

132. The unjust enrichment of the Defendants is directly related {o the damage, loss

and detriment to the Plaintiff,




133. The Defendants negligent, intentional, malicious, oppressive, illegal and unethical
acts, omissions, and wrongdoing have unjustly enriched the Defendants and are directly related
to the damages and losses of the Plaintiff.

PRAYER
WEHREFORE, Plaintiff prays that the Court grant the following relief

1, Order a jury trial on all issues so triable to determine damages as a resulf of the
Defendants’ actions outlined in this Complaint.
2. Enter Judgment in favor of Plaintiff;
3. Enter a temporery restraining order which:

a. Prevents Defendants from continuing to violate West Virginia laws;

b. Prevents Defendants from continuing to violate United States laws and
regulations relating to the distribution of controlled substances;

c. Mandates that Defendants promptly notify the appropriate state and federal
authorities of any and sll suspiclous orders for controlled substances as received
from parties who are located in the City of Huntington;

d. Mandates Defendants submit their system for determining suspicious orders to
those West Virginia authorities for prior approval, and to enjoin Defendants from
distributing any controlled substance in the City of Huntington for any non-
legitimate medical purpose.

4, Enter a permanent restraining order which:

2. Prevents Defendants from continuing to violate West Virginia laws;

b. Prevents Defendants from continuing to violate United States lews and
regulations relating to the distribution of controlled substances;

¢. Mandates that Defendants promptly notify the appropriate state and federal
authorities of any and all suspicious orders for controlled substances as received
from parties who are [ocated in the City of Huntington;

d. Mandates Defendants submit their system for determining suspicious orders to
those West Virginia authorities for prior approval, and to enjoin Defendants from
distributing any controlled substance in the City of Huntington for any non-
legitimate medical purpose; and

¢. Mandates Defendants provide Plaintiff with the assistance necessary to address
the addiction and the resulting destruction left by Defendants' actions.




5. Award punitive damages for Defendants’ willful, wanton, malicious,
oppressive, and intentional actions as detailed herein;

6. Award attorneys' fees and costs; and

7. Award such other relief as this Court deems just and appropriate.

PLAINTIFF SEEKS A TRIAL BY JURY FOR ALL COUNTS SO TRIABLE.

THE CITY OF HUNTINGTON,
By Counsel:

CHARLES R, "RUSTY” WEBB (WVSB No. 4782)
THE WEBB LAW CENTRE, PLLC

716 Lee Street, East

Charleston, West Virginia 25301

Telephone: (304) 344-9322

Facsimile: (304) 344-1157

musty@rustywebb.com
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IN THE CIRCUIT COURT OF MINGO COUNTY, WEST VIRGINIA

MAYOR CHARLES SPARKS, ON BEHALF OF
THE TOWN OF KERMIT,

Plaintiff,
v. Civit ActionNo.: 17°C “13
Judge: Hon, Miki Thompson
MCKESSON CORPORATION, P
AMERISOURCEBERGEN DRUG ¢ I3
CORPORATION, CARDINAL HEALTH 110, REPREEE
LLC, MIAMI-LUKEN, INC, HED, SMITH [
WHOLESALE DRUG CO., and CAMERON o0
JUSTICE, o
;A3
COMPLAINT Co Y
The Town of Kermit, West Virginia, (hercinafter “Plaintiff® or “Kermit”) sues
Defendents McKesson Cotporetion (*McKesson™), AmerisourceBergen Drug  Co.
(“Amerisource”), Cardinal Health 110, LLC (“Cardinal”), Miami-Luken, Ing, (“Miami-Luken")
H.D. Smith Wholesale Drug Co. (“HD Smiih), -and Cameron Justice, and for causes of action
states es follows:
PARTIES
1. Plaintiff, Charles Sparks is the duly clected Mayor of the Town of Kermit, which
is a political subdivision located within Mingo County in the state of West Virginla. Mayor
Sparks brings (his action on behalf of the Town of Kemit. |
2. ‘Though small in population, Kermit has been severely demaged by Defendants’
collective actions. More specifically, Kermit has suffered substantial actual hann as a result of
the conduct of Defendants, motivated by profit and greed, in knowingly flooding Kermit with
opioids (schedule II drugs) well beyond what would be necessary to address the pain and other

nssociated reasons thet the residents of Kermit might use opioids. The devastation caused by
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these Defendants has wrecked the Jocal economy, over-burdened the budget of Kermit, and
destroyed the lives of many residents who call Kermit home,

3. The collective actions of Defendants have caused and will continue to cause
Kemnit to expend substantial sums of public fands to deal with the significant consequences of
the opiold epidemic that was foeled by Defendants® jllegal, reckless, and malicious actions in
flooding the state with highly addictive presoription medications without regard for the adverse
conscquences to Kermit or its residents,

4, Defendants® actions, motivated by the pursuit of money without regard to the
welfare of Kenmit and ifs residents, have caused substantiat damages, including but not limited
1o, mcrcased expenses of drug treaiment programs, medical care and hospitalizations, emergency
medical transportation, costs of law enforcement response and investigations, costs of
prosecutions and incarcerations, and costs of repair for property damage.

MCKESSON CORPORATION

5.  McKesson Corporation is a Delaware Corporstion with headquarters in Califoria
that conducts business in West Vi:glnla |

6.  Among its many business inferests, McKesson distributes pbarmaceuticals to
retail pharmacy operations, as well as Institutional providers like hospitals and county heaith
departments,

7.  MoKesson is the largest pharmaceutical distributor in North America. McKesson
delivers approximetely ane third of all pharmaceuticals used in North America.

8. McKesson is a registrant with the West Virginia Board of Pharmacy and does
substantial business in the state of West Virginia wherein it distributed pharmaceuticals in
Kermit.
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AMERISOURCEBERGEN DRUG CORPORATION
9. AmerisowrceBergen Drug Corporation is a Delaware Corp'nration that conducts

buginess in West Virginia,

10.  The above named Defeadant is referred to throughout this complaint as
Amerisourse, Like McKesson, Amerisource distributes phermaseuticals to retsil pharmacy
" operations, as well as institutional providers like hospitats and county health depertments.
11 Amerizource is the second largest pharmaceutical distributor in North America,
12, Amerigource js a registrant with the West Virginia Board of Pharmscy and does
substantial business in the state of West Virginia wherein it distributed pharmeceuticals in
Kermit,
CARDINAL BEALTH 110, LLC.
13.  Cardinal Heslth 110, LLC is an Ohio company that conducts business in West
Virginia,
14, The above named Defendant is referred to throughout this complaint as Cardinal.
Like McKesson and Amerisource, Cardinal distributes pharmaceuticals to retail phermacy
operations, a3 well as institutional providers like hospitals and county health departments.
15.  Cardinal is the third Iargest pharmaceutioal distributor in North America.
16.  Cardinal is u registrant with the West Virginia Board of Pharmacy and does
substantial business in the state of West Virginia wherein it distributed pharmaceuticals Kennit,
17, Collectively, the sbove named Defandants shipped 423 million pain pills to West
'Virginia between 2007 and 2012, earning $17,000,000,000 in net incoe.
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MIAMI-LUKEN, INC.

18.  Defendant Miami-Luken, Inc. is a for profit corporation which is headquartered in
Ohio and registered in the state of West Virginia,

H.D. SMITH WHOLESALE DRUG CO.

19,  H.D. Smith Wholesate Drug Co. is a for bmﬁt carporation registered in the state
of Delaware end registered in the state of West Virginia,

CAMERON JUSTICE

20.  Cameron Justice is a resident of West Virginia, %o at one time was the owner

and operator of a medical clinic (Justice Medical Clinic) in Kermit, West Virginia,
JURISDICTION AND VENUE

21.  This Court has jurisdiction over this case and over Defendants pursuant to the
provisions of W.Va, Code § 56-3-33.

22, Venuo is appropriste in Mingo County, West Virginia as the acts and practices of
the Defendants occurred in and caused damage in Kermit which is located within Mingo County,
in this Judicial Circuit, Additiopally, during the relevant time period, Mr. Justice owned and
operated a medical clinic in this Judicial Cirouit,

FACTUAL BACKGROUND

23.  Within the last 20 years, a scourge hes infected this counfry, particularly in
greater Appalachia and West Virginia,' Mingo County West Virginie, and perticularly Kermit,
is essentially ground zero for this plague that has destroyed lives and mined the local economy,
The scourge is popularly described as the *opioid epidemic.’ Defendants herein each played a
key part in the creation, proliferation, and continuation of the opioid epidemic and the resuiting
catastrophic damage.

! hupswww nebtolm. pib.sovipubmed/22 786464
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24,  Defendeuts each profited while disregarding the impact that their actions had on
the people under the spell of these drugs. _ |

25.  Opioids are effective treatments for short-term posi-singical and tyauma-related
pain, and for palliative (end-of-life) care. * However, opioids are addictive and subject to abuse,
particularly when used long-term for chronic non-cencer pain (pain lasting three months or
longer, hereinafter referred to as “chronjc pain™), and should not be used except es a Jast-resort.

26, * In their roles as pharmaceutical wholesalers end as a medical clinic operator,

Defendents have known for years—that with prolonged use, the effectiveness of opioids wanes,.
requiring increases in doses and markedly increpsing the risk of significant side effects and
addiction.

27.  Defendants knew also that controlled studies of the safety and efficacy of oploids
were limited to short-term use (not longer than 90 days), sod in managed settings (e.g.,
hospitals), where the risk of addiction and other adverse outcomes was much less significant,
The U.S. Food and Drug Administration (“FDA”) has expressly recognized that there have been
no long-term studics demonstrating the safety and efficacy of opioids for fang-term use.

28.  Prescription opioids, which include well-known brand-name drugs Jike
OxyContin and Percocet, as woll as gencricg like oxycodons and hydronodbno, #re narcotics,
They arc derived from or possess properties similer to opium and heroin, and thus, they are

regulated as controlled substances.?

3 “Originally n torm donoting synthetic nercotics rosembling oplates but incremsingly used to refor to both oplates
and synthetic narcotics.” Stedman's Medical Dictlonary 27" Bdition

3 Since passags of the Controlicd Substances Act (“CSA”) in 1970, oplolds have been regulnted as controlled
substances. Controlled substances are categorized In five schedules, ranked In order of thelr potential for abuse, with
Schedule I being tho highest. The CSA imposes & hierarchy of restrictions on prescribing and disponsing drugs
based on their medicinal value, likelihood of addiction or abuse, and esfety. Opioida generally had been categorized
as Scheduls IT or Schedulo 1T drugs. Schedule IT drugs have o high poteatial for sbuss, have & currently aocepted
medical use, and may Iead to severe psychological or physical dependence. 21 U.S.C. § $12. Schedule I drugs may
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29.  Opioids—once a niche drug—are now the most proscribed class of drugs—more
then blood preasure, cholesteral, or anxiety drugs, While Americans represent only 4.6% of the
.world’s population, they consume 80% of the opioids supplied around the wozld atid 99% of the |
globel hydrocodone supply. Together, opioids generstcd $8 billica in revenwo for drug
companies in 2012, a number thet is projected to reach $15.3 billion by 2016.

30,  Like heroin, prescription opicids work by binding to receptors on tlic spinal cord
and in the brain, dampening the perception of pain, Opioids also can create & euphoric high,
which can make them addictive. At cerain doses, opioids can stow the user's breaihing, causing
respiratory depression and, ultimately, death, '

31,  The dramatic increase in opiold prescriptions to treat common chronic pain
condilions has resulted in a populetion of addicts who seek drugs from doctors. When turned
down by one physiﬁan, many of these addicts deploy increasingly desperate lncﬂMcluding
doctor-shopping, use of aliases, and criminal means—to satisfy their cravings,

32, Opioid ebuss has not displaced heroin, but rather triggered resurgence in its use,
imposing additional burdens on Kermit and local agencies that address heroin use and sddiction.
In 2015, West Vixginia had the highest death rate duve to drug overdose of 41.5 deaths per
100,000.*

33.  According to the CDC, the percentage of heroin users who also use opicid pain
relievers roze from 20.7% in 2002 to 2004 {o 45.2% in 2011 to 2013, Heroin produces a very
similar high to prescription opioids, but is often cheaper. While a single oploid pill may cost
$10-$15 on the street, nsers can obtain a bag of heroin, 'with multiple highs, for the same price.
Itis hard to imagine the powerful pull that would cause a law-abiding, middle-sged person who

not be dispansed without an original copy of & manueally signed prescription, which muey not be ;reﬁlled. from a
doctor end filled by

4 Seo htps:/www cde. sovidrunoverdosedindex himl
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started on prescription opioids for a back injury to turn to buying, suorting, or mectmg heroin,
but that is the derk side of opioid abuse and addiction.

34,  Dr. Roberl DuPont, former director of the National Institute on Drug Abuse and
the former White House drug ¢zax, opined that opioids are more destructive than crack cocaine:

“[Opioid abuse] is building more slowly, but it's much arger, And the potential[)

for death, in particular, {is] way beyond anything we saw then. , . . [Flor pain

medicine, & one-day dose can be sold on the black market for $100. And a single

dose can [be] lethal to a non-patient. There is no other medicine that has those

characteristics. And if you think about that combination and the millions of

people who are using these medicines, you get some idea of the exposure of the
society to the prescription drug problem.”

35.  As laid bare in this complaint, Defoendants each played a key role in the
distribution and prescribing of opioids over the relevant time peried. Simply put, the scheme
could not have worked without each Defendant playing their respective part.

36.  Pharmaceuticals, like opioids are not sold directly by mamifscturers to
pharmacies for ultimate dispensing, Rather, there i a highly sophisticated system which
distributes the drugs across the nation,

37,  Defendants were each on notice. that the controlled substances they distributed or
prescribed were the kinds that were susceptible to being diverted for illegal purposes, abused,
overused, and otherwise sought for illegal, unhealthy, or problematic purposes.

38.  As enfities involved in the distribution and prescription of dangerous opioid
medications, McKesson, Amerisouwrce, Cardinal, Miami-Luken, HD Smith end Cameron Justice
were engaged in an abnormally and/or inherently dangerous activity and, thus, had a heightened

duty of care under West Virginia law,

s Teansoript, Use end Abuse of Prescription TPainkillers, The Diane Rehm Show (Apr. 21, 2011),
http://thedlanerehmshow.org/shows/201 1 -04-21/uze-and-abuso-prescription-palnkiliers/vanscript.
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39.  McKesson, Amerisource, Cardinal, Miami-Luken, and HD Smith purchased
opioids from manufacturers and sold them to phermacies within Kermit and the suounding
areas, In order to do so, wholesalers like these Defendants must first register with the West
Virginfa Board of Pharmacy,

40,  McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith knew or should
bave known that they were supplying vast emounts of dangerous drugs to disproportionately
small markets that were already facing abuse, diversion, misuse and other problems associated
with the opiold epidemic.

41. Though they had a duty to the consuming public at large as well as Kermit,
collectively and individually, McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith
failed to take any action to prevent, minimize, or reduce the distribution of these danperous
drugs,

42, McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith all had the
ability to slow down, question, inspect, report, alert, or otherwise limit the flow of these
dangerous drugs into Kermit, but chose not to do so,

43, Individuals in West Virginia obtain opicids by first obtaining a preseription and
then presenting it to a licensed pharmacy or pharmacist. Cameron Justice, a resident of West
Virginia at all times material, operated what was essentially a pill mill operation Imown es
Justice Medical Clinic in Mingo County. Cameron Justice eventually went to prison as a result
of his misdeeds, but through his clinic he prescribed opioids to residents of the surrounding area,
including residents of Kermit.

44, Upon information and belief, Cameron Justive, vis-d-vis his clinic prescribed
opioids which were eventually provided to pharmacies by McKesson, Amerisource, Cardinal,
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Miami-Luken and HD Smith. Cameron Justice knew or should have known that he was
preseribing vast amounts of dangerous drugs to patients who were likely to abuse, divert, misuse
or otberwiss coniribute to the opioid epidemic.

45.  Though he had & duty to his paticnts, the public at large, as well as the Town of
Kermit, collectively and individually, Cameron Justice failed to take amy action to prevent,
minimize, or reduce the dispensing of these dangerous drﬁgs.

46.  All Defendemts were an notice that West Virginia law required them, inter ali, to
provide offective controls and procedures to guard against diversion of controlled substances, |
pursuant to 15 C.S.R. § 24,21 and 2-4.4 and the WV Controlled Substances Act.

47,  The result of Defendants® collective actions has been catastrophic for nearly
everyone in Kennit except the Defendants who stood by and watched their profits grow,

The Role of Wholesalers

48. MoKesson, Amerisource, Cardinal, Mismi-Luken and HD Smith knew, or shounld
have known that West Virginia had an exceedingly high rate of illegal use and diversion of
preseription opioids, Numerous publications, news sources and studies highlighted the epidemie
rate of opioid abuse and overdose rates in West Virginia.

49,  According to 8 study from the Trust for America’s Health and the Robert Wood
Johnson Foundation that focused on overdose statistics from 2009 to 2013, West Virginia has the
highest overdose rate in the country.

50. MoKesson, Amerisource Cardinal, Miami-Luken and HD Smith, like all
pharmaceutical wholesalers, were under en obligation to report suspicious orders to the

appropriate authorities.
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51.  Cameron Justice’s clinic prescription rates were 50 aberrant that they should have
triggered suspiclous order reports from any pharmacy or distributor who was filling such orders.

52.  Despite baving informstion that suspicious orders were being placed, and despite
actually filling thess suspicious ordess time after time, McKesson did not begin to comply with
its regulatory obligations until March 2015, well after the unfortunate opioid irein had left the
station. Since that time, McKesson has submitied 4,814 suspicious order reports.

53.  Failing to submit its required suspicious order reports is not a new development
for McKesson. In fact, McKesson paid a $13.2 million fine to settle similar claims in 2008 with
tegard to suspicious orders from internet pharmacies.

54. More recently, McKesson seftled a similar investigation brought by the
Department of Justice in 2015 by peying $150 million and suspending the DBA registrations for
three distribution centers,

55, Amerisource and Caxdinel similarly delayed compliance with the reporting of
suspicious orders. After June 2012, Cerdinal finelly submitted 2,426 suspicious order reports,
though nine months are seemingly missing from their submisgions. In 2008 Cardinal paid & $34
million fine for feiling to report suspicious orders of hydrocodone. More receatly, in 2012
Cardinal’s Lakeland, Florida warehouse was suspended by the DEA for two years as a result of
shipping suspect orders of opioids.

56,  McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith were also aware
that the Healthcare Disiribution Management Association (“HDMA™), of which they arc
members, created “Industry Compliance Guidelines” which stressed the critical role of each
member of the supply chain in distributing controlled substances, These industry guidelines
provided; “At the cenfer of & sophisticated supply chain, Distributors are uniquely situated to
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pe;fonn due diligence in onder to help support the security of controlled substances they deliver
to their customers.” Indeed, the HDMA advises all distributors lo “Know Your Customer.”

57.  Between 2007 and -2012. McKesson, Amerisource and Cardinal have shipped 423
million doses of highly addictive controlled pain killers into West Virginia, many of which
should have been stopped and/or investigated as suspicious orders.

58, Upon -infonnaﬂon and belief, Miami-Luken and HD Smith similarly shipped
excessive numbers of opioids into West Virginia, many of which should have been flagged or
stopped and investigated as suspicions orders. According to litigation brought by the West
Virginia Attomey General®, HD Smith distributed over 12 million doses of hydrocodone and
over 3 million doses of cxycodone to West Virginia over the relevant time period.

59.  Upon information and belief, McKesson, Amerisonrce, Cardinal, Miami-Luken
and HD Smith failed to wadertake any effective affimative efforts to prevent diversion of its
medicines for illegal or abusive purposes. .

60. When the popuolation of the county is iaken into consideration, McKesson,
Amerisource, Cardinat, Miami-Luken and HD Smith delivered an excessive and unreasoneble
number of highly addictive controlled substances in Kermit.

61. Upon information and belief, McKesson, Amerisource, Cardinal, Miami-Luken
and HD Smith did not refuse to ship or supply ahy controlicd substances to any Kermit pharmacy
between 2007 and the present.

62.  McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith knew or should
have known that they were supplying opioid medications far in excess of the legitimate needs for
Kermit,

¢ Ses State v. Amerisotree ef of, pending in the Cirouit Court of Boone County, bearing oivi? action number $2-C-
14
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63.  McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith knew or should
have known that there was n high likelihood that a substantial number of the pmlt_:ripﬂon pain
killers they supplied to pharmaciss and drug stores in Kermlt were being diverted fo illegal use
or abuse.

64. McKesson, Amerisource, Cerdinal, Mismi-Luken and HD Smith had a legal duty
to ensure they were not filling suspicious orders, as well as to report suspicious ordess.

65. The sheer volume of highly addictive opioid pain medications McKesson,
Amerisource, Cardinal, Miami-Luken and HD Smith shipped to Kermit from 2007 through the
present was suspicious on its face,

66. Upon information and belief, McKesson, Amerisource, Cardinal, Miami-Luken
and HD Smith made little to no effort to visit the pharmacies and drug stores in Kermit to which
they shipped substantial amounts of prescription medication, in order to conduct due diligence to
ensure the medications they were shipping were not diverted to illegal uses,

67.  McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith paid its sales
force employees' and managers’ bonuses and commissions on the sale of most or all of the
highly addictive prescription pain killers supplied to Kennit,

68.  McKasson, Amerisourco, Candinal, Mismi-Luken and HD Siith made substantial
profits from the drugs which were sold in Kermit,

69. McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith knowingly filled
suspicious orders in Kermit from 2007 ﬁ) the present,

70.  McKesson, Amerismnoq, Cardinal, Miami-Luken and HD Smith underook
intentional distribution of excessive prescription pain killers to a small community which showed
a reckless disregard to the safety of Kermit and jts residents,
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The Role of Pill Mills

71.  Cameron Justice was the former owner and president of Justice Medical Clinic
who wes a nooeAsary participant in the wholesalers’ scheme to distribufe schedule II oploids with
reckless abandon solely for profit and to the detriment of residents of Kenmit and Mingo County.

72.  Despite operating his medical clinic, Cameyon Justics undertook no efforts to
deteomine whether the volume of pein kijlers he was prescribing to residents of Kermit was
excessive and should not have been sold. In fact, Cameron Justice knew or should have known
that he was prescribing opioid medications far in excess of the legitimate needs for residents of
Kermit,

73.  Cameron Justice know or should have known that there was a high likelihood that
a substantial number of the schedule II opioids he was prescribing were being diverted to illegal
use or abuse.

| 74.  Cameron Justice had a legal duty to not prescribe schedule I opioids without a

proper medical evaluation,

75.  The sheer volume of highly addictive opioid pain medications Camieron Justice
prescribed in Mingo County wes suspicioua on its face.

76.  Cameron Justice made substantial profits from the drugs which were sold in
Kermit and Mingo, County,

77.  Cameron Justice acted in concert with McKesson, Amerisource, Cardinal, Miami-
Luken and HD Smith to hide or cover up their misdeeds, negligence or malfeasance in order to
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continue meking substantial profits from the drugs which were prescribed and sold in Kermit and
Mingo, County.

78,  Consistent with the atlegation contained herein, Cemeron Justice was convicted
and sentenced to two and one half years in 2010 for conspiting to misuse a DEA. registration
number to distribute prescription peinkillers and Medicare fraud.

COUNT1
NEGLIGENCE OF WHOLESALERS .
MCKESSON, AMERISOURCE, CARDINAL, MIAMI-LUKEN and HD SMITH

79.  Pleintiff incorporates by reference the allegations in paragraphs | through 78,

80.  McKesson, Amerisource, Cardinal, Miami-Luken and HI} Smith are distributors
of controiled substances and must comply with both the laws of West Virginia and with industry
customs and standerds,

Bl.  As licensed registrants with the West Virginia Board of thucy, McKesson,
Amerisource and Cardinal were required to submit suspicious ordes repoits.

B2,  McKesson, Amerisourcs, Cardinal, Miami-Luken and HD Smith failed to submit,
or fully discl;me suspicious orders.

83, MoKes;son, Amerisource, Cardival, Miami-Luken and HD Smith negligontly
failed to ensure its conduct conformed to West Virginia law and regulations. _

84, McKesson, Amerisourcs, Cardinsl, Miami-Luken and HD Smith negligently
failed to conform its conduct conformed to United States law and regulations.

85. McKesson, Amerisource, Cardinel, Miami-Luken and HD Smith negligently
turned e blind oye to the foregoing factars by regularly distributing large quantities of
commonly-abused, highly addictive controlled swbstances to clients who were serving a
customer base comprised of individuals who were abusing prescription medications, many of

Page 14 of 24




l
whom were addicted and whom reasonably can be expected (o become addicted or to engage in

illicit drug transactions.

86. McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith had a duty to
Kermit to comply with their obligation to report suspicious orders in Kermit,

87, McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith breached this
duty by virtue of the above allegations. The breach is the proximate cavse of damages suffered
by Plaintiff. |

88.  Industry standerds also require McKesson, Amerisource, Cardinal, Miami-Luken
and H.'D Smith to;

. know its customers,

. know its customer hase,

. know the population base served by a particular pharmacy ordrug store,
* know the av;mga preseriptions filled each day,

. know the percentage of diverted and/or abused controlled substances
distributed as compared to overall purchases,

. have a description of how the dispenser fulfills its responsibility to ensure
that presoriptions filled are for legitimate medical purposos, and

. know the identification of the physicians and bogus pain olinics and
centers for the alleged trentment of pain that are the pharmacy or drug
stores' most frequent prescribes.

§9. McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith pegligently
failed fo ensure its conduct conformed to industry standards,

90. The aforementioned conduct was a direct breach of the duty Defendants
MoKesson, Amerisource, Cardinal, Mismi-Luken and HD Smith owed to Plaintiff whioh was the

proximate cause of Plaintiff suffering damages.
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DEFENDANTS MCKESSON??:&TRI%OURCE AND CARDINAL'S
Violation of W.Va. Code § 60A-8-1 of seq and W.Va, Code § 55-79
.91, Plaintiff incorporates by reference the allegations In paragraphs 1 through 78.

92,  Defendants McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith
intentionally contributed to the prescription drug abuse epidemic in Kermit through repeated
intentional violations of vatious provisions of the West Virginia Uniform Controlled Substapces
Act and through reckless disregard to the safety and well-being to the citizens of Kermit,

93. Defendants McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith
intentionally failed to meet or otherwise misrepresented their complisnce with the requirements
of W.Va. Code § 60A-8-1 et seq and otherwise intentionally violated the West Virginla Uniform
Controlled Substances Aot. -

94, Defendants McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith
intentionally failed to ensure their conduct conformed to indusiry standards, West Virginia law
and other regulations, '

95. Defendants McKesson, Amerisource, Cardinal, Miami-Luken and HD Smith
intentionally turned a blind eye toward industty standards, West Virginia law, and other
regulations by regularly distributing obscenely large quentitios of commonly-sbused, highly
addictive controlled substances to clients who were serving a customer base comprised of
individuals who wero abusing prescription medications, many of whom were addicted and whom
can reasonably be expected to become addicted or to engage in illicit drug hansacﬁons.
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96.  Defendants MoKesson, Amerisouroe, Cardinal, Miami-Luken and HD Smith's
intentional acts and omissions have led to the dispensing of controlled substances for non-
legitimate medical purposes and fueling a prescription drug abuse epidemic in Kermit, West
Virginia | |

97.  Defendants McKessan, Amerisource, Cardinal, Miami-Luken and HD Smith’s
intentional acts and omissions supplied millions of doses of commonly-abused, highly addictive
controlled substances that supported the demands of bogus pain clinics that did little more them
provide prescriptions of highly addictive prescription pain killers to individuals with no medical
evidence supporting the presoription,

98.  Defendents’ McKesson, Amerisource, Cerdinal, Miami-Luken and HD Smith's
intentional acts and omissions fueled countless prescriptions that were primerily filled to divert
the medication to illegal purposes.

99.  Defendants MoKesson, Amerisource, Cardinal, Miami-Luken and HD Smith's
intentional violations of West Virginia law make it liable for all the damages which are sustained
therefrom. W.Va. Code § 55-7-9.

100. Defendants McKesson, Amerisonrce, Cardinal, Miemi-Luken and HD Smith’s
intentional acts and omissions have proximately caused and substantially contributed to damage
suffered by Kermit, and created conditions which conirlbute to the violation of West Virginia
laws by others,

101, Defendants MoKesson, Amerisource, Cardinal, Miami-Luken and HD Smith's
intentional sots and omissions have proximately caused and subsiantially contribvted to damages
suffered by Plaintiff and were in violation of the customs, standards and practices within
Defendants’ own industries.
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102. Upon information and belief, Defendants McKesson, Amerisource, Cardinal,
Miami-Luken and HD Smith continue to intentionally violate West Virginia laws end
regulations, United States laws and regulations, and Defendants’ industry customs, standards and
* practices which continue to proximately cause substantial damages to Plaintiff.

~ COUNTIN
UNJUST ENRICHMENT

103. Plaintiffincorporates by reference the allegations in paragraphs 1 through 78.

104. The Defendants acted in concert in undertaking the aforerentioned scheme. The
actions of the wholesalers would be offset without the complicit ections of the pill mills like
those operated by Cameron Justice, who were willing to look the other way and subvert the rules,
. regulations and professional responsibility in crder to profit, |

105. As a result of all Defendants’ actions, Plaintiff has expended substantial amounts
of money annually that it would not have otherwise expended on numerous services through
various agencies, including, but not limited to: Increased law enforcement, prosecutors and
proseculions, couris and conrt personnel, public welfare and service agencies, healthcare and
medioal services and drug abuse education and treatment.

106. Plaintiff has lost revenue and incurred direot and indirect costs from workplace
accidents, absonteelsm, and decreased productivity from preseription drug abuse.

107. Plaintiff remains responsible for costs of prescﬁpﬁons,‘health care, and other
medically-related costs, rebabilitation, and work-related programs, workers’ compensation,
public insurance, law enforcement, prosecution costs, and court related costs, which costs have
substantially increased as a result of the Defendants’ acts and omissions.

108, Plaintiff will continue to incur these increased costs in the future as a result of the
Defendants’ conduct listed herein.
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109. Collectively, Defendants McKesson, Amerisource, Cardinal, Miami-Luken, HD
Smith end Cameron Justice made substantial profits while fueling the prescription drug epidesnic
in West Virginia and Kermit,

110, Defendants MoKesson, Amerisource, Cardinel, Mismi-Luken, HD Smith and
Cameron Justice continue to seceive considerable profits from the distribution of controiled
substances in Kermit.

111, Defendants McKesson, Amerisource, Cardinal, Miami-Luken, HD Smith and
Cameron Justice were esch unjustly enriched by their negligent, intentionnl, malicious,
oppressive, illegal and unethical acts, omissions, and wrongdoing.

112, Defendants McKesson, Amerisource, Cardinal, Miami-Luken, HD Smith and
Cemeron Justice’s presoription and sales of prescription medications were increased by their
negligent, intentional, malicic;us, oppresgive, illegal and unethical acts, omissions, and
-wrongdoing by the distribution of drugs which were diverted for purposes other then legitimate
medical needs.

113, Defendants McKesson, Amerisource, Cardinal, Miami-Luken, HD Smith and
Cameron Justice’s negligent, intentional, malicious, oppressive, illegal and uncthical ects,
omissions, and wrongdoing have unjustly enriched the Defendants and are directly related to the
damages, losses, and to the detriment of the Plaintiff,

114. Def@mﬂ McKesson, Amerisource, Cardinal, Miami-Luken, HD Smith and
Cameron Justice’s negligent, intontional, malicious, oppressive, illegal and unethical acts,
omissions, and wrongdoing enfitle Plaintiff to disgorgement of the profits received by
Defendants for all sales it made in Kermit from 2007 to present.
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115. Defendants are lisble to Plaintiff for all dameges incwred as & result of
Defendants’ neglipent, intentional, malicious, oppressive, illegal and unethical acts, omissionas,
and wrongdoing contained herein,

COUNT IV
NEGLIGENCE OF CAMERON JUSTICE

116. Plaintiff incorporates by reference the allegations in paragraphs | through 78.

117. As a principle and owner of a medical clinic in Minge Couatry, Cameron Justice
owed & duty of care to the residents of Kermit and to the town itself.

118. Cameron Justice’s pepligent acts and orissions have led to the dispensing of
contvolled substances for non-legitimate smedical purposes and fueling a drug abuse epidemic in
West Virginia,

119, Cameron Justice’s negligent nots and omissions supplied millions of doses of
commonly-abused, highly addictive controlled substances thet supported the domands of bogus
paﬁ clinics like Justice Medical Clinic that did liitle more than provide highly addiclive pain
killers to individuals with no medical evidence supporting the prescription.

120, Cameron Justice’s negligent violations and those of his medica! clinic make him
liable for all the damages which are sustained therefrom, W.Va. Code § 55-7-9.

121. Cameron Justice’s negligent acts and omissions have proximately caused and
substantiaily contritmted to damage suffered by Plaintiff.

COUNTY
CAMERON JUSTICE*S VIOLATION of
W.Va, Code § 60A-4-401 and W.Va. Code § 55-7-9
122. Plaiotiff incorporates by reference the aliegnlions in paragraphs 1 through 78.
123, Cameron Justice constructively delivered controlled substances requiring valid

prescriptions to persons who received the controlled substances.
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124. Cameron Justice prescribed or caused fo be prescribed schedule IT drugs
intentionally or knowingly outside the usual “course of professlonal practice or research,”
thereby not engaging in the authorized activities of & “practitioner,” as defined in W.Va.
Code, 60A—l-10‘1 (v), as amended,

125, These prescriptions were written for profit and without a legitimate medical need
or authorized purpose,

126, By virtue of Cameron Justice’s actions, he constructively delivered controlied
substances in violation of W.Va. Code, 60A~4-401(a), as amended, which is part of West
Virginia's Uniform Controlled Substances Act. '

127. Defendant Cameron Justice’s intentional violations of West Virginia law make
him lieble for all the demnages which are sustained thereffom. W.Va. Code § 55-7-9.

128. * Cameron Justice’s intentional ects and omissions bave proximatoly caused and
substantially cantributed to damage suffered by Kermit, and created conditions which contribute
to the violation of West Virginia laws by others.

COUNT VI .
CIVIL CONSPIRACY (NEGLIGENCE) AS TO ALL DEFENDANTS

129. Plaintiff incorporates by reference the allegations in paragraphs 1 through 78.

130. Defendants McKesson, Amerisource, Cardinal, Miami-Lukeo, HD Smith and
Cameron Justice acted in concert in all of the ebove allegations.

131, Defendants McKesson, Amerisource, Cardinal, Miami-Luken, HD Smith and
Cameron Justice fraudulently concealed their actions.

132. Defendants McKesson, Amerisource, Cerdinal, Miami-Luken, HD Smith and
Cameron Justice owed a duty to the Plaintiff to not distribute, prescribe or othexwise distribute or
provide oploids that they knew or should have known were diverted, abused or misused.
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133, Defendants McKesson, Amerisource, Cardinal, Miemi-f.uken, HD Smith and
Cameron Justice, acting together, breached their duty to Plaintiff, which in tum suffered harm as
a regult, The harm suffered by Plaintiff inclades the financial burden associated with the opioid
epidemic as more fully described above.

ERAYER
WHEREFORE, Plaintiff prays that the Court grant the following relief:

1, Order a jury trial on all jssues so friable to determine damages as a resolt of the
Defendants’ actions outlined in this Complahﬂ

2, Buter Judgment in favor of Plaintiff;
3. Enter a temporary restraining order which:
8.  Prevents Dofendants from continuing to violate West Virginia laws;

b.  Prevents Defendants from contiouing to violate United States laws and
regulations relating to the distribution of controlled substances;

c. Mandates that Defendants promptly notify the appropriatc state and federal
authorities of any and all suspicious orders for controlled substances as received
fram parties who are located in Kermit;

d.  Mandates Defendants submit their system for determining suspicious order to
those West Virginia authoritics for prior approval, and to enjoin Defendants from
distributing any controlled substance in Kermit for any non-legitimate medical
purpose;

4, Enter a permanent restraining order which:
& Prevents Defendants from continuing to violate West Virginia laws;

b. Prevents Defendanis from continuing to violate United States laws and
regulations relating 1o the distribution of controlled substances;

¢ Meandates that Defendents promptly notify the appropiiate state and federal
authorities of any and all suspicious arders for controlied substances as recelved
from parties who are located in Kermit;

d.  Mandates Defendants submit their system for determining suspicious order to
those West Virginia autherities for prior approval, and to enjoin Defendants from
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distributing any controfled substance in Kermit for any non-legitirate medical
purposs; and

e.  Mandates Defendants provide Plaintiff with the assistunce necessary to address
the addiction and the resulting destruction left by Defendants’ actions

Order equitable relicf, including, but not limited to restitution and disgorgement;

Award punitive damages for Defendents’ willful, wenton, malicious, oppressive, and
intentional actions as deteiled herein;

Award atiorneys® fees and costs and
Awand such other relief as this Court deems just and fair;
PLAINTIFF SEEKS A TRIAL BY JURY FOR ALL COUNTS 80 TRIABLE.

THE CHAFIN LAW FIRM C
P.O,Box 1799

Williamson, WV 25661

Phone: 304-235-2221

Fex: 304-235-2777

Email: truman{@thechafinlawiirm.com
Email: tishchafinf@yahoo.com

Mark E, Troy, Bsq, (WV BARNO. 6678)
Troy Law Firm, PLLC

222 Capitol Street, Suite 200A.
Charleston, WV 25301

Email: mack@troylawwv.com
Phone 304-345-1122

Heery F. Bell, Jr., Esq, (WV BAR NO. 207)
THE BELL LAW FIRM PLLC

P.0, Box 1723
30 Capitol St.
Charleston, WV 25326-1723

Email; hibel@beRlaw.com
Phone: 304-345-1700

John Yanchunis (Pro Hac Vice to be filed)
Florida Bar No. 324681

Pa_ge 23 of 24




iyanchunis@forthepeople.com
MORGAN & MORGAN COMPLEX

LITIGATION GROUP

201 N. Franklin St., 7th Floor
‘Tampa, FL 33602

Phone: (813) 223-5505

Fax: (813)222-4793

James Young (Pro Hae Vice fo be filed)
Flotlda Bar No. 567507
ivoung@fortheneople.com

MORGAN & MORGAN COMPLEX
LITIGATION GROUP

76 S. Laura St., Suite 1100
Jacksonvllle, FL 32202

Phone: (904) 398-2722

Pax: (904)366-7677

Attorneys for Plainfiffl

Page 24 of 24




BOONE COUNTY
CIRCUIT CLERK
SUE ANN ZICKEFOOSE

| 00T HAR £ 06D I LY

RECEIVED

EXHIBITF




TN THE CIRCUIT COURT OF
MCDOWELL COUNTY, WEST VIRGINIA

MAYOR REBA HONAKER, on behalf of

the CITY OF WELCH, .
Civil Aetion No.:} n-( "j: yﬂl
Plaintiff,
v.
MCKESSON CORPORATION,
AMERISOURCEBERGEN DRUG
CORPORATION, CARDINAL HEALTH 110,
LLC, MIAMI-LUKEN, INC,, H.D. SMITH

WHOLESALE DRUG CO., and HAROLD
ANTHONY COFER, Jr,M.D.,

Defendants.

COMPLAINT
Mayor Reba Honaker, on Behalf of the City of Welch, Plaintiff sues Defendants
McKesson Corporation, Amerisource Bergen Drug Corporation, Cardinal Health 110, LLC,
Miami-Luken, Inc,, H.D. Smith Wholesale Drug Co., and Harold Anthony Cofer, Jr., M.D. (*Dr.
Cofef’), and for canses of action states as follows:
L INTRODUCTION
1.  This maer involves a serious breach of the public trust which hds resulted in
drug abuse, misuse and overdose deaths, Like sharks circling their prey, multi-billion dollar
companies, along with smaller players like local physicians, descended upon Appalachia for the
sole purpose of profiting off of the prescription drug fueled foeding frenzy commonly referred to,
and more fully explained below as, the opioid epidemic. |
2. As distributors of dangerous products like narcotics, these companies bore a
rather significant duty to ensure that the drugs did not end up in the wropg hands. In exchange
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for promising to honor their obligations, cech of the defendants was licensed and!or?egistered by
the West Virginia Board of Pharmacy and ultimstely received compensation in the form of
' millions of dollars per year for shipping volumes of drugs well beyond vihat a reasonable
company would expect.

3. Unfortunately for everyone except Defendants, these dengerous and addictive
drugs did end up in the wrong hands. These drugs were diverted, misused, and abused, to the
point where citizens of West Virginia, residents of Welch in fact, lost their jobs, health and even
their lives. Left in the wake of this malfeasance are small towns end cities Jike Welch, to clean
up the mess and wry 1o restore order while Defendants sit back and count the money they made
off of their mjsdeeds.

4.  When the dangerous and addictive drugs caused harm to the public health of
Welch residents in the form of addiction, overdose and death, Defendants were nowhere to be
seen, but Welch was there to dispatch emerpency services, run drug treatment programs,
investigate overdoses, care for the infirm and transport dead bodies.

5. Whmﬂndmgcmusandaddicﬁvedtﬁgsmusedhmto the public utilities of
Welch in the form of litter, clogged water and sewnge lines, destruction of public property, the
Defendants wese nowhere to be seen, but Welch was there enforce codes, clean up streets and
neighborhoods, repair water lines and other public property.

6. When the dangerous and addictive drugs ceused increases in crime in Welch,
Defendants were nowhere to be found, but Welch was there to dispatch police, prosecuts cases,
supeivise offenders in jail and eventually place them back into society.
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7.  This action is therefore brought to recoup the expenses and recover the damages
suffered by Welch, and to abate the continuing public nuisance caused in whole or in part, by the
actions of Defendants.

I FARTIES

8. Plaintiff Reba Honaker is the duly elected mayor of the City of Welch, a political
subdivision of the state of West Virginia located in McDowell County. Mayor Honaker brings
this action on behalf and for the benefit of the city of Welch pursuant to W.Va Code §8-12-1(3).

9. The collective actions of Defendants have caused and will continue to cause
Welch to expend substntial sums of public funds to deal with the significant consequences of
the opioid epidemic that was fueled by Defendants’ illegal, reckless, and malicious actions in
flooding the state with highly addictive prescription medioations without regard for the adverse
consequences to Welch or its residents.

a. MC RATION

10.  McKesson Comporation (hereinafter “McKesson™) is a Delaware Corporation with
headquarters in California that conducts business in West Virginia.

1I. Among its many business w. MeKesson distributes pharmaceuticals 1o
retail pharmacy operations, as well as institutional providers like hospitals and county health
departrents. |

12. McKesson is the largest pharmaceutical distributor in North America, McKesson
delivers approximately one third of all pharmaceuticals used in North America.

13. McKesson does substantial bugigess in the state of West Virginia wherein it
distributed phanmaceuticals to at least 52 of West Virginia’s 55 counties, including and
significantly, in Welch. |
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14. FI'OII.I 2007 to 2012, McKesson distributed 46,179,600 doses of Hydrocodone and
54,304,980 doses of Oxycodone for a total of 99,484,580 doses of Hydrocodone and Oxycodone
to West Virginia during the six year period. In addition to Oxycodone and Hydrocodene,
McKesson distributed high quantities of several other scheduled narcotics to pharmacies
throughout the state including formulations of fentany! and suboxone which have guickly
become centerpieces in the opioid epidemic.

b. CARDINAL HEALTH 110 LIC

15.  Cardinal Health 110 LLC (hercivafter “Cardinal™) is an Ohio Corporation that
conducts business in West Virginia.

16. Like McKesson, Cardinal distributes pharmaccuticals to retail pharmacy
operations, as well as institutional providers like hogpitals and county health departménts.

17.  Cardinal is the third largest pharmaceutical distributor in North America.

18, Cardinal does substantial business in the stale of West Virginia wherein it
distributed pharmaceuticals to at least 52 of West Virginia’s 55 counties, inclading and
significantly, in Welch.

19.  AmerisourceBergen Drug Corporation (hercinafter refesred to as “ABDC™) is a
Delaware Corporation that conducts business in West Virginia.

20.  Like McKesson, ABDC distributes pharmaceuticals 1o retail pharmacy operations,
as well as institutiona) providers like hospitals and county health departments,

21,  ABDC s the second largest pharmaceutical distributor in North Amm‘i?ca.
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22. ABDC is e registrant with the West Virginia Board of Pharmacy and does
substantial business in the siate of West Virginia wherein it distributed pharmaceuticals in
Welch.

d. MIAMI-LUKEN, INC.

23,  Defendant Miami-Luken, Inc. (hereinafter referred 1o as “Miami-Luken™) is a for
profit corporation which is headquartered in Ohio and registered in the state of West Virginia.

24.  Miami-Luken is a registrant with the West Virginin Board of Pharmacy and does
subsiantlai business in the state of West Virginia wherein it distributed pharmaceuticals in
Welch.

e HD. SMI UG

25, H.D, Smith Wholesale Drug Co. (hereinafier reficred 0 as “H.D. Smith”) is a for-
profit corporation registered in the state of Delaware and registered to do business in the state of
West Virginia.

26. HD. Smith is a registrant with the West Viginia Board of Pharmacy and does
substantial business in the state of West Virginia wherein it distributed pharmaceuticals in
Welch.

1. DR HAROLD ANTHONY COFER. JR.

27.  Dr. Cofer has been licensed to practice in West Virginia since 1981 (medical
license number 12594),

28.  Dr. Cofer practiced medicine in neighboring Northfork from 2012 through 2015.
Dr. Cofer currently practices in Blueficld, West Virginia (Mercer County).

29.  Over the relevant time period, Dr. Cofer wrote prescriptions for medications,
including but not limited to schedule II opioids, 10 individual patients at his office in Welch.
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m. JURISDICTION AND VENUE

30.  Thiz Court has jurisdiction over this case and over Defendants pursuant to the
provisions of W.Va. Code § 36-3-33,

31.  Venue is eppropriate in McDowell County as the acis and practices of the
Defendants ocourred in and caused the damage in Welch, located within McDowell County.
Additionally, during the relevant tme period, Dr. Cofer knowingly treated patients and
prescribed opioids to residents of Welch and was aware thas a great majority of his prescriptions
were filled at pharmacies located within Welch.

IV. FACTUAL BACKGROUND

32. Within the last 20 years, & scourge has infected this country, particularly in
greater Appalachia and West Virginia.! McDowell County, and specifically Welck, is ground
zero for this plague, where it has destroyed lives end ruined Jocal cconomies. The scourge is
commonly described as the *opioid epidmic.; Defendants herein each played a key part in the
creation, proliferation, and continuation of the opioid epidemic and the resuiting catastrophic
damage,

33,  Defendants each profited while disregerding the impact that their actions had on
the people under the speli of these drugs and the cities and towns where they lived.

34,  Oploids are effective treatments for shori-term post-surgical and trawma-related
pain, and for pallistive (end-of-life) care,> However, opioids are addictive and subject to abuse,
pesticularly when used long-term for chironic non-cancer pain (pain lasting three months or
longer, hereinafter referred to as “chronic pain™), and should not be used except as a last-resort.

* gps: wn Spehinlog,pib-sov pubmed 22786164
7 “Originally o tarm denoting synthetic narcotics resembling opiates but incressingly used to rofer to both opiates
and symhotlc narcotics.” Stedman’s Medical Dictionary 27* Edition
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35.  As pharmaceutical distributors and e practicing physician, Deww have
known for years—that with profonged use, the effectiveness of opioids wnnes, requiring
increases in doses and markedly increasing the risk of significant side effects end addiction.

36. Defendants knew also that controlled stndies of the safety and efficacy of opioids
were limited to short-term use (pot longer than 90 days), and in menaged settings (e.g.,
hospitels), where the risk of addiction and other adverse oulcomes was much less significant.

“The U.S. Food and Drug Administretion (“FDA™) has expressly recognized that there have been
no long-term studies demonstrating the safety and efficacy of opioids for long-term use,

37.  Prescription opioids, which inciude well-known brand-name drgs like
OxyContin and Percocet, as well as generics like oxycodone and hydrocodone, are narcotics.
They are derived from or possess properties similer to opium and heroin, and thus, they are
regulated as controlled substances.

38,  Like heroin, prescription opioids work by binding to receptors on the spinal cord
and in the brain, dampening the perception of pain. Opioids also can create a euphoric high,
which can make them addictive. At certain doses, opioids can slow the user’s breathing, causing
respiratory depression and, ultimately, death.

39.  As laid bare in this Complaint, Defendants each played a key rolc in the
distribution and presciibing of opioids over the relevant time period. Simply put, the scheme
could not have worked without each Defendant playing their respective part or at a minimum,

} Since passage of the Controlisd Substances Act (“CSA™) in 1970, opioids have been regulated ss comtrolled
substances, Controlied substances are catogorized in five schedules, ranked in order of their potential for sbuse, with
Schadule I being the highest. The CSA impases a hierarchy of resirictions on prescribing and dispensing drugs
based on their medicina) vajus, likelihood of addiction or abuse, and safety. Opioids generally had been categorized
as Scheduls IJ or Schedule ITT drugy. Schedule 1 drugs have & high potential for ubuse, have & correntty accepred
medical use, end mey lead to severe psychological or physical dependenca 2) U.S.C. § 812.
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remaining silent ebout the absurd volume of drugs which they were collectively shipping into or
prescribing for Welch. |

40.  Opioids—once a niche drug—are now the most prescribed class of drugs—more
than blpod pressure, cholesterol, or anxiety drugs. While Americans represent only 4.6% of the
world’s population, they consume 80% of the opioids supplied around the world and 99% of the
global hydrocodone supply. Together, opioids gencrated $8 billion in reveouc for drug
companies in 2012, a number that exceeded $15 billion in 20186.

41. The dramatic increase in opioid prescriptions to treat common chronic pain
conditions has resulted in a population of addicts who seek drugs from doctors, When tumed
down by one physician, many of these addicts deploy increasingly desperate tactics—including
doctor-shopping, use of aliases, and criminal means—io satizfy their cravings.

42.  Opioid abuse has not displaced heroin, but rather triggered resurgence in its use,
itnposing additional burdens on Welch end local agencies that address heroin use and addiction.
Huntington, West Virginia experienced 27 beroin overdoses in the span of four hours on August
15,2016 '

43.  According to the CDC, the percentage of heroin users who also use opioid pain
relievers rose from 20.7% in 2002 to 2004 to 45.2% in 2011 to 2013. Heroin produces a very
similar high to prescription opioids, but is often cheaper, While a single opioid pill may cost
$10-$15 on the street, users can obtain a bag of heroin, with multiple highs, for the same price.
It i3 hard to imagine the powerful pull that would censs a law-abiding, middle-aged person who
started on prescription opioids for a back injury to tumn to buying, smorting, or injecting heroin,
but that is the dark side of opioid abuse and addiction,

‘See hop; wwwienn.cem Y016 98 17 headth woest=virginia-cins hos-27-boroinzos erdoggsein-d-hwnrs endes bl

Page 8 of 32




44.  Dr. Robert DuPont, former director of the National Institute on Drug Abuse and
the former White House drug czar, opines that opioids arc more destructive than crack cocaine:

“[Opioid abuse] is building more slowly, but it’s much larger. And the potmual[]

for death, in particular, [is] way beyond amything we saw then. . . . [Flor pain

medicine, a one-day dose can be sold on the black market for $100. And a single

dose can [be] lethal to a non-patient. There is no other medicine that has those

characteristics. And if you think about that combination and the millions of
people who are using these medicines, you get some idea of the exposure of the

saciety to the prescription drug pmblem

45.  Pharmaceuticals like opioids are not sold directly to physicians or pharmacies for
ultimste dispensing. Ratber, there is a highly sophisticated system which distributes the drugs
across the nation. a

46. Make no mistake; the role of the pharmaceutical distributor is not simply one of
freight forwarder or shipper. Each of the Defendant distributors is a member of the trade group
Healthcare Distribution Alliance (HDA), formerly known es the Healthcare Distribution
Management Association (HDMA). According to the HDA, the leading trade group of
distributors, “[hjealthcare distribution bas never been just about delivery. It's about getting the
right medicines to the right patients at the right time, safely and cfficiently.”

47.  Infact, as the dominant players within the healthcare distribution industry, senjor
executives from each of the Defendant distributors have historically served on the board of the
HDA or HDMA. Currently, Cardinal Health’s CEO Jon Giacomin serves as the Chairman of
HDA and HD Smith’s Chairman and CEO Dale Smith serves as the Vice Chairman. ABDC's
President Robert Mauch end McKesson's President Mark Walchirk are both on the current
executive committee of this powerful trads group.

% Transcript, Use snd Abuse of Prescription l’amhl!ers. The Dispe Rchm Show (Apr. 23, 2011),
http:/Ahedianerehmshow.org/shows2011-04-2 t fuse-and-abuse-preseription-painkillerstranscyipt
¢ S0 http://www.hdma.nel/aboyt/role-of-gistributors
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48.  The current wobsite for HDA explains that “[w]hile distributors do ot presoribe

or dispense drugs directly to paticnis, they do share a common goal wnh’ physicians,
manufacturers, pharmacists, law enforcement officials and policymakers: tocnmﬁsafe supply

of medicines. Among other safeguards, distributors are dedicated to keeping prescription

painkillers out of the hands of people who may use them for purposes other than those for

which they are intended.”” (emphasis added)

49.  According to their website, members of HDA, imcluding the Defendant

distributors named herein, are commitied to addressing the threat of prescription painkillers

ending up in the wrong hands. Their multilayered approach includes the following:

Our members register with the DEA and follow rigorous statutory and regulatory
requirements for the storage, handling and distribution of comtrolled substances. These
sophisticated security systems and processes help safeguard the supply chain,

Pharmaceutical distributors coordinate with a range of supply chain partners, as well as
federal and state regulatory agencies, io help prevent the diversion of prescription drugs. -

We work with supply chain stakeholders, including pharmaccutical manufacturers,
hospitals, retail phannacies and other healthcare providers, to share information and
develop strategies to identify and help prevent abuse and diversion.

We work collaboratively with Jaw enforcement and regulators to combat bad actors who
attempt to breach the security of the legitimate supply chain, coordinating with law
enforcement and regulators to offer information technology, security and logistics
expertise that helps locate and prosccute individuals who attempt to misuse and divert
prescription drugs from the legitimate supply chain,

We take steps to “know our customers,” including actively assessing and reviewing
purchases from pharmacies and healthcare providers that order controlled substances to
monitor and report to the DEA if a customer®s controlled substances volume or pattern of
ordering might signal inappropriate use of the preduct, If inappropriate use is suspected,
distributors work proactively with DEA, local law enforcement and others to help in the
investigation of potential diversion cases. '

” See hitp://www-hdmp, net/issues/prescription:drug.shuse:and-diversion

S
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- We prowdeﬂleDEAwnhsddmonnldmandrepomtomdﬂlmreﬂ'oﬂsloseek out
criminal behavior. Distribators commmunicate sbout any handling of selected controlied
substances to the DEA’s reporting system, Automation of Reports and Consolidated
Ondexs System (ARCOS). This system monitors the flow of DEA controlléd substances
from their point of manufacture through commenrcial distribution channels to the point of
sale at the dispensing/retail level.

50. Beyond their industry commitments and trade group pledges, as entities involved
in the distribution and sale of dangerous opioid mediénﬁons, Defendant distributars were
engaged in an abnormally and/or inherently dapgerous activity and, thus, had a heightened duty
of care upder West Virginia law.

51. Defendants were on notice that the controlled substances they distributed or
prescribed were the kinds that were susceptible 1o being diverted for illegal purposes, abused,
overused, and otherwise sought for llegal, unhealthy, or problematic purposes.

52.  Defendant distributors purchased opiocids from manufacturers and sold them to
pharmacies throughout Welch,

53." Defendant distributora knew or should have known that they were supplying vast
amounts of dangerous drugs to smell markets that were aiready facing abuse, diversion, misuse
and ofher probloms associated with the opioid epidentic. Though they had a duty to the
consuming public, collectively and individually, Defendant distributors failed to take eny action
to prevent, minimize, or reduce the distribution of these dangerous drugs.

54.  Individuals in West Virginia cannot oblain opioids without a prescription written
by a licensed medical provider. Dr. Cofer was a licensed medical provider in West Virginia over
the relevant time period. Dr. Cofer provided written opioid prescriptions for patients despite
knowing that the opioids were likely to be abused, diverted, or misused. Dr. Cofer knew or
should have known his actions resulted in patients obtaining dangerous drugs thet they did not

need, were likely to be abused, or were likely to be resold on the street.
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55. Defendants were on notice that West Virginia law required them, 'inter alia, to
provide effective controls and procedures to guard against diversion of contrulleq substances,
pursuat o 15 CS.R. § 24.21 and 2-4.4 end the WV Controlled Substances Act.

56.  The result of Defendants’ collective actions has been cafasirophic for nearly
everyone in Welch except Defendants.

| The of the Distributo

57.  McKesson, Cardinal, Miami-Luken, H.D. Smith, and ABDC are all in the
business of pharmaceutical distribution. These Defendanis, collectively referred to as Defendant
Distributors, knew, aor should have known that West Virginia had an exceedingly high rate of
illegal vse, abuse, misuse, and diversion of prescription opioids. Numerous publications, news
sources and studies highlighted the epidemic rate of opioid abuse and overdose rates in West
Virginiae '

58,  According to a study from the Trust for America’s Health and the Robert Wood
Johnson Foundation that focused on overdose statistics from 2009 10 2013, West Virginia has the
highest overdose rate in the country. '

59. The HDA created “Industry Compliapce Guidelines” based upon Drug
Enforcement Agency requirements which stressed the critical role of each member of the supply
chain in distributing controlled substances. These industry guidelines provided: “At the center of
a sophisticated supply chain, Distributor are uniquely situated to perform due diligence in order
to help support the security of controlled substances they deliver to their customers.” Indeed, the
HDMA advises ell distributors to “Know Your Customer."”
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60. Defendant Distributors have shipped millions of doses of highly addictive
controlled pain killers into the tiny city of Welch, many of which should have been stopped
and/or investigated as suspicious orders.

61.  Upon information and belief, Defendant Distributors failed to adopt or implement
any effective effimative efforts to prevemt diversion of its medicines for illegal or abusive
purposes.

62. When the population of the city is taken info consideration, Defendant
Distributors delivered an excessive and unressonable number of highly addictive controlled
substances in Welch.

63.  Defendant Distributors undertook no discernible efforts to determine whether the
volume of prescription pain killers it was shipping to Welch was excessive end whether any of
the orders it filled qualified as suspicious orders, which should have been refuzed.

. _64, _Upon information and belief, Defendant Distributors did not refuse 10 ship or
supply any controlled substances to any Welch pharmacy between 2007 and the present.

65. Defepdant Distributors knew or should have known that they wete supplying
opioid medications far in excess of the legitimate nseds for Welch,

66. Defendent Distributors knew or should bave known that there was a high
likelibood that a substantial number of the prescription pain killers they supplied to pharmacics
end drug stores in Welch were being diverted to illegal use or abuse.

67.  Defendant Distributors had a legal duty to ensure they were not filling suspicious
orders.

68, The sheer volume of highly addictive opicid pain medications Defendant
Distributors shipped to Welch from 2007 through the present was suspicious on its fece.
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69. Upon information and belief, Defendant Distributors made little to no effort to

vigit the pharmacies and dmug stores in Welch to which they shipped substantial amounts of
prescription medication to do due diligence to ensure the medioaﬁo;:s they were shipping were
not diverted to illcgal uses.

70.  Defendant Distributors paid their sales force employees’ and managers’ bonuses
end commissions on the sale of most or all of the highly addictive prescription pain killers
supplied to Welch.

71. - Defendant Distributors made substantial profits from the drugs which were sold in
Welch,

72.  Defendant Distributors knowingly filled suspicious orders in Welch from 2007 10
the present.

73.  Defendant Distributors® intentional distribution of excessive prescription pain
kiflers to & small community showed a reckless disregard to the sefety of Welch and its residents.

74.  According to 2013 estimates, Welch had a population of 2,200.

75.  Defendant Distributors knew or should have known the amount of Oxycodone
und Hydrocodone they supplied to Welch and neighboring towns was in excess of any amount
reasonable to serve & community as small as Welch.

76. The claims and allegetions contained hercin should come as no surprisc to the
Defendant Distributors.

77.  In 2008, Defendant McKesson paid the Department of Justice $13.25 million for
failing to comply with its obligations under_ the Controlled Substances Act. Specifically, the
government alleged that McKesson failed to veport suspicious orders for oploids from internet
pharmacies.
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78.  On Jenuary 17, 2017 the Department of Justice aunounced it had reached another
scttlement with McKesson Corporation, this time to pay $150 million to resolve ellegetions
McKesson had violated the Controlled Substances Act by filling millions of orders for drugs,
including highly addictive opioids, without sufficient anti-abuse safeguards.

79.  According 1o the press release, from 2008 until 2013, McKesson supplied various
U.S. pharmacies en increasing amount of oxycodone and hydrocodone pills, frequently misused
products that are part of the current opioid epidemic,” the DOJ szid in the release.

80. As part-of the nationwide 3ettlement, McKesson agreed to suspend sales of
controlled substances from distribution ceaters in Colorado, Ohio, Michigan and Florids for
multiple years, which the DOJ touted as the “most severo sanctions ever” agreed to by a Drug
Enforcement Administration registered distributor.

81. In its own release annowncing the deal, McKesson focused on the fact that the
allepedly illegal practices took place years in the past, and said the settlement had actually been
publicly disclosed in a 2015 U.S. Securities and Exchange Commigsion filing. The company said
it had decided o put aside its disagreements with the DEA and DOJ about its interpretations of
the regulstions for monitoring of orders, in part to “belp stem the opioid epidemic in this
country.” John H. Hammergren, McKesson's chairman and chief executive officer, said in a
statemeat that pharmaceutical distributors bave a key role to play in combating prescription drug
abuse, and said his company was taking this task on seriously. Mr. Hammergren specified: *“'We
continue to significantly enhance the procedures and safeguards across our distribution network
to help curtsil prescription drug diversion while ensuring patient access to needed medications,”
he sald. “We are committed to tackling this multi-faceted problem in collaboration with all
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parties in lhe supply chain that share the responsibility for the distribution of opioid
medications.”

82. In January 2017, AmerisourceBergen, Cardinal Health, H.D. Smith and Miami-
Luken agreed to pay $16 million, $20 million, $3.5 million and $2.5 million respectively to
resolve the West Virginia Attomey General’s claims relating to their distribution of controlled
substances

83. Cardinal Health noted in its press release related to the settlement that “it takes its
role as a wholesale distribution company seriously and is working collaboratively with everyone
from regulators to physicians to betier eddress the tactics uscd by those determined to divert
prescription drugs for illegitimate use.”

e fer

84, ' Despite being a licensed physician, Dr. Cofer undertook no efforts to determine
whether the volume of prescription pain killers he was prescribing to his patients was excessive
and whether any of the prescriptions he wrote should have been refused.

85.  Dr. Cofer knew or should have known that be was prescribing opicid medications
far in excess of the legitimate needs for Welch residents,

86. Dr. Cofer knew or should have known that there was a high likelihood that 2
substantial sumber of the prescription pain killers he wrote for residents of Welch or for patients
whose prescriptions were filled within Welch, were being diverted to illegal use or abuse.

87.  Dr. Cofer had e legal duty to ensure he was not prescribing suspicious orders.

88.  The sheer volume of highly addictive opioid pain medications Dr. Cofer wrote

from 2007-present was suspicious on its face.
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89.  Dr. Cofer made substantial profits from the drugs which were sold in! Welch or to
Welch residents. :

90.  Specifically, Dr. Cofer was investigated by the Complaint Commitiee of the West
Virginia Board of Medicine for improper prescribing of narcotic pain medication. In March
2015, the Committee initiated a second investigation of Dr. Cofer based on & report from the
West Virginia Controlled Substance Monitoring Progrum Database Review Comumittee (CSMP
Review Committee).

91.  The CSMP Review Committee notified the West Virginia Board of Medicine that
a review done by the chief medical examiner of two drug overdoses could be traced to
prescriptions written by Defendant for controlled substances. The overdoses resulted in the
death of two patients.

92. In addition to the two patients who died, 14 other patients who had been
prescribed controlled substances were included in the review by the West Virginia Board of

93.  The West Virginia Board of Medicine concluded that Dr. Cofer’s medical records
did not contain evidence of routine use of controlled substance agreements or routine drug
screens prior fo 2015.

94. The West Virginia Board of Medicine concluded that Dr. Cofer’s med:cal records
contained limited documentation that drug screcns were reviewed and documented in the patient
record. |

95,  The West Virginia Board of Medicine concluded that Dr. Cofer’s medical records
contained limited evidence that the Controlled Substance Monitoring Program database was

queried in conformity with West Virginia statute (W. Va. Code R. §11-10-1 et, s2q.).
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96.  On or about February 6, 2016, Dr. Cofer egreed with the stipulated Findings of
Fact and Conclusions of Law reached by the West Virginia Board of Medicine.

V. CAUSESOF ON

COUNT
NEGLIGENCE OF DEFENDANT DISTRIBUTORS

97.  Phintiff incorporates by reference the allegations in paragraphs 1 through 96.
98.  Defendant Distributors must comply with both the laws of West Virginie and with

industry customs and standards,

99,  Industry standards require these Defendants to;
. know its customers,
. know its custorper base,
. know the population base served by a particular pharmacy or drug store,
. know the average prescriptions filled each day,

v kmow the percentage of diverted and/or sbused controlled substances
distributed as compared to overall purchases,

. have a description of how the dispenser fulfills its responsibility to ensure
that prescriptions filled are for legitimate medical purposes, and

. kmow the identification of the physicians and bogus pain clinics and
ccnters for the alleged treatment of pain that are the pharmacy or drug
stores’ most frequent prescribes.

100. Defendant Distributors negligently fuiled to ensure its conduct conformed to

industry standards.
101. Defendant Distribators negligently failed to ensure its conduct conformed to West

Virginia law and regulations.
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102. Defendant Distributors negligently turned a blind eye to the foregoing factors by
regularly distributing large guantites of cormonly-abused, highly addictive controlled
substances to clients who were serving a customer base comprised of individuals who were
abusing prescription medications, many of whom were addicted and whom reasopebly can be
expected to become addicted or to engage in illicit drug trmsactions.

103. Defendant Distributors took no action, or insufficient action to sten the flow of
opioids into the hands of abusers, misusers, and diverters in Welch,

104, The sforementioned conduct was a direct breach of the duty Defendant
Distributors owed to Plintiff which was the proximate cause of Plaintiff suffering damages,

COUNT I
NEGLIGENCE OF DR. COFER

105, Plaintiff incorporates by reference the allegations in paragraphs 1 through 96.

106. In January 2015, the Complaint Committee of the West Virginia Board of
Medicine (West Virginia Board of Medicine) initiated an investigation of Dr. Cofer for improper
prescribing of narcotic pain medication.

107. In March 2015, the West Virginia Board of Medicine initiated a swomi
investigation of Dr, Cofer based on a report from the West Virginia Controlled Substance
Monitoring Program Database Review Committee (CSMP Review Commitiee).

108. Tho CSMP Review Committee notified the West Virginia Board of Medicine that
a review done by the chief medical examiner of two drug overdoses could be traced to
prescriptions written by Dr. Cofer for controlled substances. The overdoses resulted in the death

of two patients.
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109. In addition to the two paticnts who died, 14 other paticats who had been
prescribed controlled substances were included in the review by the 'West Virginia Board of
Medicine.

110. The West Virginia Board of Medicine concluded that Dr. Cofer’s medical records
did not contein evidence of routine use of controlled substance agreements or routine drug
screens prior to 2015,

111, The West Virginia Board of Medicine concluded that Dr. Cofer’s medical
records contained limited documentation that drug screcns were reviewed and documented in the
patient record.

112. The West Virginie Board of Medicine concluded that Dr. Cofer's medical
records contained limited evidence that the Controlled Substance Monitoring Program databass
was gueried in conformity with West Virginia statute (W. VA, Code R. §11-10-1 ¢t. seq.).

113.  On or about February 6, 2016, Dr. Cofer agreed with the stipulated Findings of
Fact and Conclusions of Law reached by the West Virginia Board of Medicine.

114.  As & practicing physician treating paticnts who lived or worked in Welch, Dr.
Cofer owed & duty of care to the residents of Welch and to Welch itself. '

115. Dr. Cofer's negligent acts and omissions have led to the dispensing of controlled
substances for non-legitimate medical purposes and fueling a prescription drug abuse epidemic
in West Virginia.

116 Dr. Cofer’s negligent acts and omissions supplied millions of doses of commonly-
abused, highly addictive controlled substances that supported the demands of bogus pain clinics
that did little more than provide prescriptions of highly addictive prescription pain killers to
individuals with no medical evidence supporting the prescription.
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117. Dr. Cofer’s negligent acts and omissions fueled countless prescriptions that were
primarily filled to divert the medication to jllegal purposes.

118. Dr. Cofer’s negligent violations of West Virginia law make him liable for all the
damages which are sustained therefrom. W.Va. Code § 55-7-9.

119, Dr. Cofer’s negligent acts and omissions have proximately caused and
substantially contributed to damage suffered by Plaintiff.
COUNT Il
DEFENDANT DISTRIBUTORS® VIOLATION
W.Va. Code § 60A-8-1 et seq and W.Va, Code § 55-7-9

120. Plaintiff incorporates by reference the ellegations contained in paragraph |
through 96.

121. Defendant Distributors intentionally contributed to the prescription drug abuse
epidemic in the state of West Virginia, and specifically in Welch, through repeated intentional
violations of various provisions of the West Virginia Uniform Controlled Substances Act as well
as through reckless disregard 1o the safety and well-being to the citizens of West Virginia.

122. Defendant Distributors intentionally failed to meet or otherwise misrepresented
their compliance with the requirements of W.Va. Code § 60A-B-1 et seq and otherwise
intentionelly violated the West Virginia Uniform Controlled Substances Act.

123, Defendant Distributors intentionatly failed to ensure ﬂmr condust conformed to
industry standards, West Virginia law and other regulations.

124. Defendant Distributors intentionally turned a blind eye toward industry standards,
West Virginia law, and other regulations by regularly distributing obscenely large quantities of
commonly-abused, highly addictive controlled substances to clients who were serving &
customer base comprised of individuals who were abusmg prescription medications, many of
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whom were addicted amd whom can reasonably be expected to become addicted or to engape in
illicit drug tramsactions.

125. Defendant Distributors’ intentional acts and omissions have led to the dispensing
of controlled substances for non-legitimate medical purposes and fueling & presm!iptio.n drug
abuse epidemic in West Virgiaia generally, and specifically in Welch.

126. Defendant Distributors’ intentional acts and omissions supplied millions of doses
of commonly-abused, highly addictive controlled substances that supported the demands of
bogus pain clinivs that did litile more than provide prescriptions of highly sddictive prescription
pain killers to individuals with no medical evidence supporting the prescription.

127. Defendant Distributors' intentional acts and omissions fueled countless
prescriptions that were primarily filled to divert the medication to illegal purposes including but
not limited to those writtem by Dr. Cofer. |

128. Defendant Distributors’ intentional violetions of West Virginia law make it liable
for all the damages which are sustained therefrom, W.Va Code § 55-7-9.

129. Defendant Distributors’ intentional ects and omissions have proximately caused
and substantially contributed to damage suffered by Welch, and created conditions which
contribute to the violation of West Virginia Jaws by others.

130. Decfendant Distributors' intentional acts and omissions bave proximately cansed
and substantially contrituted to damages suffered by Plaimtiff and were in violation of the
customs, standurds and practices within Defendants' own industries, -

131. Upon infoxmation and belief, Defendant Distributors continue to intentionally
violale West Virginia laws and regulations, United States laws and regulations, and Defendant
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Distributors’ industry customs, standards end practices which continue to pro:u'mnétely cause
substantial damages to Plaintiff. |
COUNT IV
DR. COFER’S VIOLATION
W.Va. Code § 60A-4-401 and W.Va. Code § 55-7-9

132. Plaintiff incorporates by reference the allegations contained in paragraph 1
through 96.

133. Dr. Cofer constructively delivered controlled substances requiring valid
prescriptions by the issuence of purported preseriptions on behalf of patients who-received the
controlied substances from various pharmacists who filled such prescriptions either in Welch,
for Welch residents, or otherwise for recipients of said substances whose actions harmed or

134,  Dr. Cofer issued such prescriptions intentionally or l'mowingly outside the usunl
“course of professional practice or rescarch,” thereby not engaging in the suthorized activities of
a “practitioner,” as defined in'W.Va Code, 60A-1-101(v), as emended. Dr. Cofer’s
preseriptions were issued intentionally or knowingly without a legitimate medical other
authorized purpose.

135. By virtue of Dr. Cofer’s actions, he constructively delivered controlled substances
in violation of W.Va, Code, 60A—4-401(p), as amended, which is part of West Virginia's
Uniform Controlled Substances Act.

136. Dr. Cofer's intentional violations of West Virginia law make him liable for all the
damages which are sustained therefrom. W.Va. Code § 55-7-9.
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137, Dr. Cofers’ intentional acts and omiissions have proximstely caused and
substantially contributed to damege suffered by Welch, and created conditions which contribute
to the violation of West Virginia laws by others.

COUNTV
UNJUST ENRICHMENT

138, Plaintiff incorporates .by reference the allogations contained in paragraphs 1
through 96.

139, As a result of all Defendants® actions, Plaintiff has expended substantial amounts
of money anavally that it would not have otherwise expended on numerous services, including,
but not Limited to: law enforcement, prosecutors and prosecutions, courts and court personnel,
public defender services, comreetions and correctional fatilities, probation end parole, public
welfare and service agencies, emergency, healthcare and medical services and drug abuse
education and treatment, public utilities, nuisance abatement, code enforcement.

140, Pleintiff has lost tax revenue and incwmred direct and indirect costs as a result of
workplace sccidents, absentesism, and decreased productivity from prescription -drug abuse
caused in whole ot in part by Defendants’ actions.

14]. Plaintiff will continue to incur these increased costs, or continue to suffer these
losses, in the future as a result of the Defendants® conduct listed herein.

142.  Collestively, all Defendants made substantial profits while fusling the
prescription drug epidemic in West Virginia and Welch.

143, Defendant Distributors continue to receive considerable profits from the
distribution of controlled substances in Welch.

144. Defendants were each unjustly enriched by their negligent, intentional, melicious,
oppressive, illegal and unethical acts, omissions, and wrongdoing.
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145. Defendants’ negligent, intentional, malicious, oppressive, illegal and unethical
acts, omissions, and.mongdoing have unjustly eariched the Defendents and are directly relatod
to the dameges, losses, and to the detriment of the Plaintiff,

146. Defendants ere liable to Plaintiff for all damages incurred as a result of
Defendants’ negligeat, intentional, malicious, oppressive, illegal and unethical acts, omissions,
and wrongdoing contained herein.

147, Defepdants’ negligent, intentional, malicious, oppressive, illegal and unethical
acts, omissions, and wrongdoing entitle Plaintiff to disgorgement of the profits received by
Defendants for all sales it made in Welch or to Welch residents from 2007 to preseat.

COUNT VI
' PUBLIC NUISANCE

148.  Plaintiff incorporates by reference the allegations contained in  paragraphs 1
through 96, "

149, Defendants, individually and acting through their employees and agents have
created and continue 1o perpetunte and maintain a public muisance to the citizens of Welch
through the massive distribution of millions of doses of highly addictive, commonly abused

150, Defendants’ fuilure to put in place effective controls and procedures to guard
against theft and diversion of controlled substances, and their failure to adequately design and

operate a system to disclose suspicious orders of controlled substances, and by their failure to

| infora the State of suspicious orders when discovered has created & public nuisance to the
‘citizens of Welch.

151, Defendants knew or should have known its conduct would cause herm or

inconveniencs to Welch in a multitude of ways.
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152,  Asa direct and proximate result of the conduct of Defendants, as set forth herein,
Defendants have negligently, imtentionally, and/oz Wb interfered with the right of
Welch citizens to0 be free from unwarranted injuries, addictions, discases end sicknesses,
overdoses from prescription pain medication, and ongoing demage, hanm, inconvenience and
ungoing damage, herm and inconvenience to Welch and its residents who have been oxposed to
the rigk of addiction to prescription drugs, who have become adgicted, and/or have suffered other
adverse consequences from the use of the addictive prescriptions drugs, and have been adversely
affected by the addiction and abuse of others in their wmmu:ﬁﬁes from highly addictive,
prescription pain medication distributed by Defendants,

153. ‘Defendants’ actions heve and will continue to canse Welch, its agencies, and
citizens 1o suffer the same fite in the future if Defendants® conduct continues,

154. As a direct result of Defendants’ conduct, as set forth berein, Defendants have
negligently, intentionally, recklessly, maliciously, oppressively, and/or wnreasonably interfered
with the public’s right to be free ffom nnwarranted injury, disease or sickness, criminal actions,
and have cause ongoing damage, harm and/or inconvenience to the public hezlth, the public
safety, and the general welfare of the citizens of Welch.

155. The health and safety of the citizens of Welch, including those who have used or
will use prescription drugs, is a matter of great public interest end of legitimate concem 1o the
county and its citizens.

156. The public nuisance crested, perpetuated, and maintained by Defendants can be
abated and further occurrence of such hanm and inconvenience can be prevented.

157. Defendants were on notice that an epidemic ﬁom prescription drug abuse existed
and has existed during all relevant times for this Complaint &s the result of:
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. A large amount of media coverage of prescription drug abuse and its consequences by
both national and local print, television, and radio media; '

. Multiple documentary movies depicting the stute of prescription drug abuse in West
Virginia;

. Publications received from government sources as well as wamings and
recommendations contaiped in trade and professional journals; and

» Changes in Jaw and regulations which were designed specifically to address the growing
problem of prescription drug abuse.

. The widespread publicity contained many references and statistics conceming West
Virginia's problems from prescription drug abuse, including, but not limited to,
suffering the nation’s highest per capita death rate from prescription drug overdose.

158. Notwithstanding the knowledge of this epidemic of prescription drug abuse in
West Virginia and specifically in Welch, Defendants persisied in o pattern and practice. of
distributing controlled substances of kinds which were well-kmown to be sbussd and diverted in
such quantities and with such frequency, that the Defendants knew ot should have known that
these substances were not being prescribed and consumed for legitimate medical purposes.

159. As a divect and proximate result of the above-described conduct, Defendants
negligently, recklessly, maliciously, oppressively, and/or intentionally, and acting with blind
indifference to the facts, created end continue to propagate a public nuisance, More particularly,
the public nuisance created by Defendants, injuriously, end in many arcas pervasively, affects
Welch, and endangers the public health and safety and inconveniences the residents of Welch.

160, As a direct result of the acts and/or omissions of Defendants in creating,
perpetusting, and maintaining the public nvisance hereinabove described, the public nuisance
described herein has damaged the health and safety of Welch residents in the past will coptinue
to do so in the future unless the nuisance is abated.
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161. Pleintiffs have sustained economic harm in the expenditure of massive sums of
monies and will continge to suffer economic harm in the futore unless the sbove- described
public nuisance is abated,

COUNT VII
INTENTIONAL ACTS AND OMISSIONS

162, Plaintiff incorporates by reference all allegations in paragraphs 1through 96.

163. Defendants intentionally contributed to the prescription drug ebuse epidemice in
Welch through repeated intentional violations of variprovisions of the West Virginia Uniform
Controlled Substances Act and through reckless disregard to the safety amd well-being to the
citizens of Welch, to wit:

* Defendants intentionally and improperly dispensed, and continues to dispense
prescriptions contrary to W, Va. Code § 60A-3-308;

* Defendants intentionally engaged in prohibited acts, contrary to W,Va. Code §§ 60A-4-
401 through 403;

¢ Defendants imtentionally abetted and continue to abet individuals in deceiving and
aitempting to deceive medical practitioners in order to obtain prescriptions in violation of
W.Va, Code § 60A-4-401.

* Defendants intentionally failed to meet the requirements of W.Ve, Code § 60A-8-] et

8eq.

e Defendants intentionally conspired to violate the WV Uniform Controlled Substances
Act.

» Defendants intenticnally failed to ensure its conduct conformed to industry standards,

* Defendants intentionelly failed to cnsure its conduct conformed to West Virginia law and
regulations,

» Defendants intentionally turned a blind eye toward the foregoing industry standards by
regularly distributing lerge quantities of commonly-abused, highly addictive controlled
substances to clients who were serving a customer base comprised of individuals who
were sbusing prescription medications, many of whom were addicted and whom can
reasonably be expected to become addicted or to engage in illicit drug transactions.

164. Defendants” intentional acts and omissicns have led to the dispensing of
controlled subsiances for nop-lepitimate medical purposes and fucling a prescription drug abuse
epidemic in Welch.
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165. Defendams’ imentional acts and omissions ultimately supplied millions of doses
of eommonly-abus_ed, highly addictive controlled substances to patients of pill mills and
physicizns like Dr. Cofer with no legitimate medical evidence supporting the prescription.

166. Defendants’ intentional acts and omissions fueled countless prescriptions that
were primarily filled to divert the medication to illegal purposes.

167. Defendants’ intentional violations of West Virginia Jaw make it liable for all the
damages which are sustained therefrom. W. Va. Code § 55-7-9.

168. Defendants’ intentional  acts and omissions have proximately cause and
substantially contributed to damage suffered by Welch, and created conditions which contribirte
to the violation of West Virginia laws by others.

169, Defendants’ intentional  acts and omissions have proximately’ caused
and substantially contributed to damsges suffered by Plaintiff end were in violation of the

- customs, standards and practices within Defendants® own industry,

170. Upon information and belief, Defendants continue to intentionally violate West
Virginia laws and regulations, and Defendant's industry customs, standards and practices which
continue to proximately cause substantial damages to Pleintiff, |

VL. PRAYER
WEHREFORE, Plaintiff prays that the Court grant the following relicf:

1. Order a jury trial on all issues so triable o determine demages as a result of the
Defendants’ actions outlined in this Complaint

2.  Ester Judgmen in favor of Plaintiff;
3.  Enteratemporary restraining order which:
A Prevents Defendants from continuing to violate West Virginia laws;
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b. Prevents Defendants from continuing to violate United States laws and

regulations mlaﬁng to the distribution of controlled substances;

¢,  Mandates that Defendants promptly notify the appropriate siate and federal

authorities of avy and all suspicious orders for controlled substances as received
from parties who are located in Weilch;

d.  Mandates Defendants submit their system for determining suspicious order to

those West Virginia authorities for prior approval, and to enjoin Defendants from
distributing any controlied substance in Welch for any non-legitimate medical
purpose,

Enter a permanent restraining order which:

a Prevents Defendants from continuing to violate West Virginia laws;

b. Prevents Defendants from continuing to violate United Stetes laws and

regulations relating to the distribution of controlled substances;

c. Mendates that Defendants promptly notify the appropriate state and federal

anthorities of any and all suspicious orders for controlled substances as received
from parties who are located in Welch;

d Mandates Defendants submit their system for determining suspicious order to

those West Virginla authorities for prior approvel, and to enjoin Defendants from
distributing any controlled substance in Welch for any nop-iegitimate medical
purpose; and

e.  Maodates Defendants provide Plaintiff with the assistance oecessary to address
the addiction ang the resulting destruction left by Defendants’ actions

Order equitable relief, including, but not limited to restitution and disgorgement;

Award punitive dameges for Defendants’ willful, wanton, malicious, oppressive, and
intentional actions as detailed herein;

Award sttormeys® fees and costs and

Awnrd mhoﬂ:u:eliafas-ﬂ:isComdnmj\Mandfnir;
PLAINTIFF SEEKS A TRIAL BY JURY FOR ALL COUNTS SO TRIABLE.
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