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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

IN RE:  OPIOID LITIGATION CIVIL ACTION NO. 21-C-9000 PHARM

THIS DOCUMENT APPLIES TO:

STATE OF WEST VIRGINIA ex rel.
PATRICK MORRISEY, Attorney General,

                             Plaintiff,

v.

THE KROGER CO.,                        
KROGER LIMITED PARTNERSHIP I 
d/b/a PEYTON’S SOUTHEASTERN, and 
KROGER LIMITED PARTNERSHIP II 
d/b/a PETYON”S NORTHERN,

                               Defendants.

Civil Action No. 22-C- 111 PNM

CONSENT JUDGMENT 

Plaintiff, the State of West Virginia, ex rel. Patrick Morrisey, Attorney General 

(“Plaintiff”), brought the above-captioned action against Defendants The Kroger Co., Kroger 

Limited Partnership I d/b/a Peyton’s Southeastern and Kroger Limited Partnership II d/b/a 

Petyton’s Northern (“Kroger”), alleging, among other things, that Kroger violated West Virginia 

law by failing to monitor, report, and not ship allegedly suspicious orders of opioid pain 

medications, filling prescriptions for opioid pain medications that allegedly were suspicious or 

were not written for a legitimate medical purpose, and by failing to implement effective controls 

and procedures to guard against diversion of opioid pain medications; that the foregoing conduct 

caused a public nuisance in West Virginia; and that Kroger violated the West Virginia Consumer 

Credit and Protection Act, W. Va. Code §§ 46A-1-101 et seq. (the “West Virginia AG Action”).

In addition, numerous governmental entities in West Virginia, including counties, cities, 

towns and villages (“Local Governments”) have brought separate lawsuits (“Actions”) in various 
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forums against Kroger and certain of its affiliates.  These Actions assert claims that arise out of or 

relate to alleged conduct that is substantially similar to or overlaps with the conduct alleged in the 

West Virginia AG Action (the “Covered Conduct”).

Kroger denies the allegations in the West Virginia AG Action and other Actions and 

maintains that it has no liability whatsoever to Plaintiff or to any Local Government or other 

governmental entity (whether such governmental entity has brought or is a party to another Action 

or not).  Plaintiff and Kroger (the “Parties”), by their respective counsel, have agreed to a resolution 

of the West Virginia AG Action on terms set out in the Kroger West Virginia State-Wide Opioid 

Settlement Agreement (“Agreement,” attached to this judgment), which include the entry of this 

Consent Judgment by the Court without trial or finding of admission or wrongdoing or liability of 

any kind.  Furthermore, under the Agreement, the West Virginia AG has agreed to obtain releases 

on behalf of Litigating Local Governments as well as Non-Litigating Local Governments as 

specified in the Agreement.  The intention of the Parties is to resolve and release all Claims of the 

West Virginia AG and Local Governments, whether asserted previously or in the future, that arise 

out of or relate to the Covered Conduct as specified in the Agreement.  Unless otherwise specified, 

capitalized terms used herein shall have the meanings specified in the Agreement.

NOW THEREFORE, without trial or adjudication of any issue of fact or law presented in 

the West Virginia AG Action or the other Actions, without this Consent Judgment constituting 

evidence against or admission by anyone with respect to any issue of fact or law, and upon the 

Parties’ consent, IT IS HEREBY ORDERED AS FOLLOWS:

I. PARTIES

1. Defendant The Kroger Co. is incorporated in Ohio and located in Cincinnati, Ohio.
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2. Kroger Limited Partnership I d/b/a Peyton’s Southeastern, a subsidiary of Kroger 

Co., in incorporated in Ohio and located in Cleveland, Tennessee.

3. Kroger Limited Partnershp II d/b/a Peyton’s Northern, a subsidiary of Kroger Co., 

is incorporated in Ohio and located in Bluffton, Indiana.

4. Plaintiff has the authority to act in the public interest and on behalf of the people of 

West Virginia.

II. JURISDICTION

5. This Court has jurisdiction over the Parties and the subject matter of this action.

III. AGREEMENT

6. The Parties have agreed to resolution of the West Virginia AG Action under the 

terms of their Agreement, which is attached hereto as Exhibit A.  This Consent Judgment 

summarizes and gives effect to those terms.  In the event of a conflict between the terms of the 

Agreement and this summary document, the terms of the Agreement shall govern.

IV. FINANCIAL TERMS

7. Pursuant to the terms of the Parties’ Agreement, on August25, 2023, Kroger paid 

the sum of $34,000,000 (the first payment toward the “Settlement Sum” of _$68,000,000) into the 

Qualified Settlement Fund as specified in the Agreement, consisting of (1) a Remediation Amount 

to be allocated in accordance with the West Virginia First Memorandum of Understanding to fund 

opioid abatement and treatment activities throughout the State and (2) a Litigation Cost Amount 

to be available to reimburse the reasonable fees, costs and expenses incurred by the State and 

Litigating Local Governments (or their respective counsel) in connection with their Released 

Claims against Kroger in the Actions.  The Settlement Sum reflects a substantial premium for the 
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State given the unique facts and circumstances associated with the Actions, including without 

limitation the imminent trial date and the impact of opioid abuse and misuse in the State.

8. Through the entry of this Consent Judgment, the Court finds that the Settlement 

Sum was negotiated in good faith, is fair and is in the in the best interests of the State, the Local 

Governments and their respective citizens.

V. INJUNCTIVE TERMS

9. The Parties’ Agreement on injunctive terms is set forth in Section V of the 

Agreement.  The Parties agree that the Court shall retain jurisdiction to enter an Amended Consent 

Judgment imposing injunctive terms in accordance with the Agreement, and that the Parties shall 

confer and agree as to the final form and time of filing of such Amended Consent Judgment prior 

to its filing with the Court.  The Parties further agree that compliance with injunctive terms may 

be enforced in this Court consistent with the terms to be specified in the injunctive provisions set 

forth in the Amended Consent Judgment.

VI. RELEASES AND DISMISSAL WITH PREJUDICE

10. Plaintiff and Kroger have agreed to the Release of certain claims as provided in 

Section VII of the Agreement.  Such releases are given in good faith and upon entry of this 

Consent Judgment shall be effective as to all Releasors (as defined in the Agreement).

11. Plaintiff’s Claims against Kroger are hereby DISMISSED WITH PREJUDICE, 

with each Party to bear its own costs except as specified in the Agreement.

12. Further, as a condition precedent to the Agreement becoming Effective, all 

Participating Local Governments were required to execute an Election and Release Form (Exhibit 

D to the Agreement), through which those Participating Local Governments agreed to be bound 

by all terms and conditions of the Agreement, including but not limited to the Release of certain 
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claims provided in Section VII of the Agreement.  Such Releases are given in good faith and upon 

entry of this Consent Judgment shall become effective (a) as to all Litigating Local Governments 

that have asserted Claims against Kroger as part of any Actions pending before the Court and (b) 

as to all Non-Litigating Local Governments that, as of the date of this Consent Judgment, have 

become Participating Local Governments pursuant to Section VIII of the Agreement.

13. The Claims of all Litigating Local Governments that have been asserted against 

Kroger in Actions pending before this Court, as shown in Exhibit B, are hereby DISMISSED 

WITH PREJUDICE, with each party to bear its own costs except as specified in the Agreement.

VII. MISCELLANEOUS

14. This Court retains jurisdiction to enforce the terms of this Consent Judgment and 

any Amended Consent Judgment.  The Parties may jointly seek to modify the terms of this Consent 

Judgment, subject to the approval of this Court.  This Consent Judgment may be modified only by 

order of this Court.

15. Entry of this Consent Judgment is in the public interest.

IT IS SO ORDERED, ADJUDGED AND DECREED, this 1st day of September 2023.

/s/ Alan D. Moats
Lead Presiding Judge
Opioid Litigation

/s/ Derek C. Swope
Presiding Judge
Opioid Litigation 

JOINTLY APPROVED AND
SUBMITTED FOR ENTRY:

DATED: August 30, 2023 DATED:  August 31, 2023
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KROGER      THE STATE OF WEST VIRGINIA
            PATRICK MORRISEY

ATTORNEY GENERAL

By: ______________________ By: /s/ Ann L. Haight 
Name: _Ronda L. Harvey ____       Name:  Ann L. Haight 

Ronda L. Harvey (WVSB #6326) Ann L. Haight (WVSB #1527)
Ashley Hardesty Odell (WVSB #9380) Consumer Protection & Antitrust Division
David A. Mohler (WVSB #2589) West Virginia Office of the Attorney General
BOWLES RICE LLP 1900 Kanawha Blvd, East
600 Quarrier Street State Capitol Complex, Bldg 6, Suite 401
Post Office Box 1386 Tel. 304-558-8986
Charleston, WV 25326-1386 Fax: 304-558-0184
Tel. 304-347-1100 Ann.L.Haight@wvago.gov
rharvey@bowlesrice.com 
ahardestyodell@bowlesrice.com Linda Singer (pro hac vice)
dmohler@bowlesrice.com MOTLEY RICE LLC

401 9th Street NW, Suite 630
Washington, D.C. 20004
Telephone: 202-386-9627
Fax: 202-386-9622
Email: lsinger@motleyrice.com

Charles R. “Rusty” Webb (WVSB #4782
The Webb Law Center, PLLC
716 Lee St. E.
Charleston, WV 25301
Tel. 304-344-9322; 
Fax: 304-344-1157
rusty@rustywebb.com

mailto:Ann.L.Haight@wvago.gov
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