
 

 

 

JUDICIAL INVESTIGATION COMMISSION 
Ci•·; Cf:!r·,:-,r L.:,.s. - Uui11~ 120J A 

47C<, ~•::.r:(;r;•kln :'.•1n., 0 r 
Gh,;r!i'\::.tnn, '!.'&.".i Vi1r: I'll~ ?f.3()1 
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Nov~mbcr 21, 2013 

Re: JIC Advisory Opinion 2013-17. 

uear Judp,e 

Your r..icE:!nl fi!quest for an advisory opinion was rc-vicw~d b\• the Judlcfal 
lnvastlp,atlon Comini~-.sion. You h;:,vc pending bcforc yo1.1 J jlwcni1e delinquency case 
im•olving the step-dimght~r of n rni-lgislotbe who .,;Hives iu 'four c:m.111l•1•. All p..trtiHs haw 
wi-ii•:ed :my , ,uhmfod conflict and aske·d vou to hear the 1na.tter. You 1nant to know Ii 
you ~hould volunt aril•t disqualify yourself or pr~side cw~r the ('J'ISI':' , 

The Co101t1is!.ion has revie•Ned Canon 3E of the Code of Judicial Conduct to 
address the question which \1CU have rniscd. C8r.on ~(; states in rclcl/ant part: 

Canon 3. A judg~ shall perform th~ duties of judldal office Impartially 
c:,nd diligently. 

F.. m~:,iu;,lifk;jlion. - (1~ A Judee shall dlsqu;ilifV himself or herself In ~ 
proceeding in whic.h the WdgE-'s imr,artialit•, mi.~ht rP.asonablv be 
question inr:forlini:;: but uol lirnitc t.1 lo inslam.:c::. , ... <J",cr-c: 

\<l} the judge has a personal bias ~r prejudice c.oncerning a partv or a 
party's l('lw•,P.r, nr 1n:r::mrnl lmu·wh:i.lgc ur Lfo,Pulc::d c•1iUc11timy fot.:L'i 
c:onr.r!rni11~ l ht proc.~eding .. • . 



 

Wh!ncver there I~ a que.::lion or di:-;qui-llifir.ation, <1n analysis. must occur or the 
undl'!rlyiniz relationship and -.vhen it rises to a level C.lu>ln~ ;:;. n:asum1hle l'J1J€$tionine of a 
ju.d&e's iruparti,1lil\·. In S:a l.f: u< n ;.'. Hrowr, v. 0.:etdck, 191 W. Vll. 169~ 444 5.E.;>d 47 
(1994), t he Court considered whcthc, th<: ..:in:uil court w as ,.crrect in holdlne th;:il <) 

s~arch \•\'arrani issuad by a m(Sgistrate vvas ·1oid becJusc the rl1<11;islrnte w»s married to 
the Chici of Police .iml one of hi:; officers had cbt.,in~d th~ warrant. The Court held t hat 
in any cri anirn,;I mi-titer whHrl'! the~ m~gi$t r.itc's spouse was hwolvt!tl lhH m::igistrJtr. 
would be disquallf12d from h.z!clrlng Lhal C.:J.!.e. Thi-! Court rfeclined to extend a p":Jr S!:' ru.'~ 
Iv othf!r nwrnh?.n. of the police fore~. The fact that th~ 1n..i~i!:I r..ib!'~; ~;prmso WJS t he 
chief of police: or .:i srnall ut;cm.y did nul: ;mt nrnatically disqualif-l th<2 m;:;3islr..il .-! who 
could be other.vise neutral and detJchcd kc11h is:,ui11?1 a •1.•r.rrant sought b }r another 
mcmb.-ir uf Hut pnlii:E-! fornL 

In Tear.ant v. Mador. Heo/.rh Care roi..•no'otioa, 194 Vl. v~. 97, 459 S.E.2d 374 
\199S;,. th2 Court herd that a judge should disqualify him!.cll/111::r.scli from any· 
pror.P.-edine in which his/hc·r imp.irtiality mfP,ht re~sonabl•; be questioned. The Court 
nuh,d th..tt th., avoid~nr:H of th~ (lrpe;:ir;,ncc ot' impropricw ls .as Important in developing 
public corrfldence in the Jud Ida I svstem ;is ;;voiding actoal improprictv it:S~lf and that the 
judgf:' should t ;:ikc Jpproprj;:ite ;:iction to withd, d'N rro,n ~ c!'ls~ in which the· judge dee Ms 
hims1:elrjhf-!rs~1r bi..ised ur prejudir:erl. Ten11anr cited the cominl?nlar"\' Lu c,mnn 3E(l ) 
which states that a juclg~ should tlmeh,- Ji,;dus~ on th.-! rei::ord int'ormJtion v:hlch h~/.'ihH 
hf!lieves the 1>arties or t heir lav,•yers might consld~r r~lev;mt tn the question of 
disquiJlificatiun. lil.iganl.s mad 1:oimsHI shnold be able t o relv on JudgE!s t::Omplyin8 with 
the Code of Judi<'-iJI Conduct. There Is n::> olllig;ilion impnserl on counsel to inv~SU~i:11~ 
the facts known by the judge which could possibl\• disquc:lil\· lln: judg~. I he il1dr:;e has~ 
dut}' to disclcsc onv facts even if th~ Judge does not i eel that the•, ill'e ground" for 
disqualifir..atinn .o.::,m spqnt~. 

TeJ,1;0-M .ilso .ictdrcss.c-d t he rule th.it ~ Judp,& h~!. dll "'llu..illy .strong dt...''t\' tc sit 
\Vh~re Lin-me is nu '.'alid re..iwn for rec:us;il. In so doing_. the Court :;~t ror"lh !'I b;.;lan<.ing 
test bet.,r1c~n the two oonc~pts. V/hlle ~iviu~ t:um.idf!rntion to the Jdministration ur 
ju:,,t itP. ~nd t he <1•1oidan<:e of the appearance of unfairness, .i judge mum r1lso consider 
whether c.i!.cs O) il '/ be unf.:Jirh• prcjudk:«d or delayed or discontent inay bi:! c:N-!?.tferl 
thrcuch unfounded charc;es of prejudice or unl::Jlrn.::-;:, rmuie ;igr1inst t he judee. 1 h~ 
Court no ted ttrnt th.-! :; tanrfard for r.!r:11"~' is an cbjective one. f llcts shcuhJ be~ \' iP.'Ned as 
t hey appc.1, to the well-informed, lhoughlful and ohiP.r:tivtt obse,-.;er rather th<ln l:lu~ 
h;-persensifo•e, cynical and scrupufous person. 



 

·•::J.rt•.' ,"l>~I :'lflllllU 1>'.ll~i~ 
tl~-.-ei ·11h~11;, :.ID::J 
r ¥.t=:! 

8:1se::I upon Lhi.:i lnf.onn,Hiou whil:h i'·ou h;nH prn•.•id~d. it is th<' opinion of t he 
Commission th.it •;ou do not hJvc to di~.qualif•; vou(self. 'i •l<:t hope Lhis upinion folly 
ndtlr.,;.-:sH.,; t hH i1;s11H whir:h you hnv!:! raised. If th('r<' is ""'t' f'urthcr question r ~F,;,rtling 
this mJtter do not hesltat~ to contact the, Comu)issb n . 

REW/tat 

Ko nald E. '.Vil:.ou, C:hairpt;rso:i 

Judicial lm.'e~tl?.atlon C-:>m111isl:io11 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


