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<1rov t."i~cc,, ,1,1e A.'.•e., St: 
:-: --,:irlf<~.t:-:r,, \ 'lr...;,1 \.'ir;ini~ 25:?0! 

(:;r..1j !i!:ft-i'l !G~ • FAX ~~0 1 ) f.,fif!.(.18~ ~ 

No\'ember 1.!;, 20B 

Re: .IIC A,h.•i:;ofy Opinion 2013-16. 

Oc:at Mr. 

Your rcquc,st for an ;uJ•.•iwr•,• opinion w,1s r~vicwcd by· t he Jurlid,1\ l11-.•~;,,tigelio11 
Cornmi55k1n ;1t ib. No-..-~mber 7, 2013 mc·etine. You ,,,,.,mt to km,,;,: if it is pann lssib l~ for a 
ment~I hygii-;111:! cununis:.ioncr w ;)Ct as couns:~I or i;mu dian ad lltcm in a Guardian5hip/ 
Ct,n.s~1\'<1tor proc~cdini; v:hf-ln thH OfdE!f o f judi.::iJI appointment limit': Hs or h;:r 
autho1it·1 to onl•,r ·'pr1-:~id.! <JV~r ln· ... olc:ntary h:>5pita'i,;;tirm h,rnrin:;:, heh.I p~H.:.u,:mt to W. 
't/;:i. Cod~ f? :a-~-1, i:,c seq.?"" 

We \,\,•.:mt to thr1nk vuu fur vouf request became it h<1s om••ad tfo.! Corn111i:.::ioo Lo 
r~•,;j.;;it our p rim mn.s.h.i,i r;,tion of the 1M oe '/our -,mi:.liun prt:::,<:nl.::. '1S it ~pplies to -cur 
~;ilu;,il.iun in West \.'ireinia, It ',\+C':uli:I ,ippc;,r Llwl Jn <:Y..)Ct read:nc; cif C:an<:m ti ,rnri nur 
; 11l;n:ziy .' 7, 70..'1.3 nrl•.•i:,of•t u!)iolcn wc,1.1kl mandate a ''no" nmw:~:r lu your quc:.tic,o. 
t-lr;w~\•1-:r, ror lhc reJsom stated in thi:, opiniu.n, uu1 ud•,;lsory opinion no·,v is that mental 
h.,·gk:nc co1m1115s1onf!r:, rn;r~• u<-1 ;1:, attorne','s. or ,:-;uardi~os ad l\tcm in 
GuardiM>hir1/C:m:..cr-.•Jtor tJ.'.i~!• wbject t o the limitations :;ct forth in thi:; :\rlvimrt 

0 fti11iu11. 

v.1e r~co1;ni.:c lhot Cilnnon 6 does statt> thr1t a Mim i.al 1 l'f~i<:nt Commissio~ers is 
;:i iml14c •Hilh'in t he mi?anin.t: of thE> C:odP. ;md !hat ;JII jlldgcs ;;hall comp1'{ witl, t hi:; Cod€-. 

HowcvC<r, Canon 6C(2) ha:i J sp~cial except ion for a r:ontinuin,~ parl. Liro~ judg.t!. 
A m~ntJI hygif-lne c:01nmissioner \•:ho ser-.. ~s rf'pl"-rt t~dlv en "pari Lime ;lJsi:; under a 
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ccntlnuln~ appolntment 1~- c1 p.irt~tim('. j udge ·,tJho h. p1:?rmili+!d under th.; C-rnon to 
pr.ict ice l<iw in th(' court on which he or $he serves or in ;my co1.:rt subJ,::ct to the 
;~fJJH!ll;ji.,i juri.,;,.kliun o i lhe c:uurt Of1 1Nhid 1 the rmrnt,il h}'gi~nf! {".Otnrni&sio(IP.-r sc-rv<':;, 
N•:•:ertiteless, the .mental h\•eie;1e commiss;oner cannot act as. iJ lawvE!r in .:i µm c.;.~din~ 

in whir,h the ment al hvgienP. .:ommis-t.;ion@,r hos ser•1ed as commissioner in an)' ether 
JHUi.:ccding rd:Jtcd Lhcrc~o, c-r in :my ,n t--lkr irwd vin~ th~ :-.,1n11•' ,;11hjP.rr-ma.tter 
jmisdiction . 

.4ddilic:nall·>', Hie Comment· to the Canon ~tittt-'.'j that ;:i mF.nt(li h;•.eiene 
c.or.;missiont:r shall net a-:,:~;,t any meotal hye;k:n•~ mctl~(S or •;~:1v1: :,s :::n :;ltt)rn"'I ir, 
an~• pmc:t,;P.rJing rf-!fat "!d to r1 c,m~ in w hich h~ nr >liP. has ser;ed as a Mental Hyzicn,:, 
CcmmiS$iOtlC(, 

The Commission c1ddrP.s~ed Canon 6C(2~ in a Febrnar>,. 27, 2004 ;idvlso .-,; 
opi11iu11. TI1c Cummi:~:,ic..:11 ioru,rnct.l il rncut;1I fly·gi~n~ "m nrni.,;sinner that he <:ookl not 
~ct JS an attorne{ in Gu.ardiJ11shi1>/Consef'1Jtor ,nottCf$ cv~n lhougli ht: lrnd rm•:P.r 
se-r•1ed a5 a finder of fac.t in 3ny such pmc':'-ecl'inr,s. The Commission noi-ed t hJt ,..such 
c:uruJutL .. • would violulc Liu.: prohibit ion :·,ct fo rl.h in Cmum (iC(:.>) ;md <":n'1ate, at least, 
the ,1ppearance of J conflict of interest." 

In ,.,. OF.n,rnhn 7.7, 7.0H, th~ C:omrnis ,;inn aiain addressed the issue in an 
mM:,u1·•, uµiuion. A mc11Lnl hV~k:oc c:o,nmi.-:;siorn:r a:,lu~d if his law partnt'!rs would be 
oble to do GuJrdianship/Conservator cases in the t~•,•o-countv ,u~..i where he served as a 
fact finder. It v,'o/1':> import:i:lnt to th~ Cmnmio.;si,m t hat o·nly eicht .attorne','!• would acc.::pt 
c:uurl a_;:ipcint~d Cfiminill and rncnt::il hyg(cnc c.::,l:.,; mid thr<":❖? of ttu~m v.:~r~ th':' mental 
hygi':'n~ ..:ornmi~~:ionf!t'1: In'.·: partru•ll'S. RP.r::1use of the pr:dica:m:nt t he .'lttomc•,t 
shu, l~H':) Cf~ ,;i;;.d foi• the jl1diclal system In lh~$1:! two t:cunl:iHs, th~ Cmrnnisc;km ,;1pplicd 
th•~ rul~ of necessity to ~n$llrC' much-n~edccl rcim .'scntJtlon and pennitt~d t h~ uuml;il 
h·,-·bil-:rn! ::ornmi,;siom~r'.,; 1:w.• f1,1 rl 11"'rs I u do -Gunrdi:;nship/Com<'rv.itQr t.iscs in th~ 
m;;:nt;ii hygkinr: , r,nlmh~iloncr's two-c,:,unt>/ .:-irc.i. 

i t i~: irnpurt,int to rmb: t:h;jl: in I hiJl opinion thr:- C:ommis!.ion pl"C<'d restrictions on 
tl1€! rule c:<tcns1o n: J he Circui:: Jud?,c roust preside o•:~r C.J!.~S irwulvin~ 1hr: fav: rJ;utnP.r~ • 

. ;1nci the;- incnt;1I hygi('nc <.ommi5t:ion~r mu;.t ne-.•<"r h;:ivc s~rvcd ;is J fact i'ind11r In dO\' 
prim prm:'=:ediu_g iu-.•uh,fog lh=1 .:t ll i:!gl:?d proteClEe!J p~rsun. 

The- ru1c of n~ssi tv is J'1 c>:<eption to judici.il disqualification .ind Is to be used 
sp<1ririzly . Th«~ rul~ alk;ws :• jud,::~ who h: ~>thr:nvi:;.;.~ d i~qu>)lifkd trom h::indlin& o c.isc to 
pn~:;i<l~ if lh':!r~ i:; no provl:.ion th~t allows anolhe, jutlgH iu h<'!,ir lt1H ni:~tt~r: S,:-e Stat(> 
ex rcJ. Brown •1. D.ictr,'c1';,, 191 V•.', Vo. 169,444 S.E.2c! 47 (1994j. 
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The rncmbcr:.. of th<· Judici.:il lnvcstig.:iti::>t'I C:.>1;1111i!.~i~,1 m;w rP.,:~l~.11iYP. th~t the 
literaf ·.vcrding of the C.:ancn and the problems present{'d in obtaining .:,ttoroc•,·:• tu 
ropr~sc,nt pcopl~ in GuJrdion,;hip/Conscr•:~tcr and rtlGr.tal h·nti@ni! proceedings in \Vest 
Vkini:.t ,1re in :;onflk t. Ttu, r:ormni•;o; i<1n believ~!. th.it in West Vir5infa, even in c~t.mties 
v.•ilh ~ lar,g;;i nu111Ler of il~torneys:, th.;,,,e ~•le! pmbhm;~, ;.ttrr..i:l:ini; att,:rn..;y~; t o h.indlc­
court ,:;.ppointcd Gu.irdi;inship/Conscrv;itor c;is~s.. 1 h~ comper1sa liur1 fur L11t1~+! coun­
;ippoint~d r:a•;~~: rnmai-1.,; ;d th;. 19?.0 r:•h~ nf .$45/.56.5 ;:in how tcr out cf courti ln-courl 
v,•.:ark¥fC(:S ,rnJ i:; (l(J l-0ogcr ccmp.itiblc •,•.illh the immml houd·,- r.ih~), drnrg~d h\' lawyers 
tc,diq. 

I he, !e!fol'I:!, lh..i commisslcn condud':!s lh:...\ ii m u:-.1 ~►:l'+!nrl t hr ruh;! o f nccc-ssi!'{ to 
the t"ntir-e- state of West Virzinia and that its Jcivisor-~,. opinion Is :H~w Lhot m.,nr:.: 
h~·gi1:1n: i:urmm:--s1or11:rs nm•/ m:l as ;1ttrnr.t->','-" or 11,o,:1rdians ad litem in 
Gu~rdia1,shlp/Comc-rv.itor cases subject to the:;(: limiL:ltion: .. : 

(:I:• The m rn1t,1I hysiEenl'! ..:<trnmi~t:inner must not h;:wc .ictcd JS ~ fJc.t .. flc:d~t in 
r1nv G11~rdia11ship/co,-,s4:u\.-,.lor mauer; 

(2l Th'c ordc-r of ~ppointmcnt J!i ;:i mcnt.il twgicnc commissioner must limit his 
nr It~, ;ml hnrif~, to pn>!sid" 0111-.• U'.•Hr i11v1llunt:-tr~• hospit.::ili,-1tion he.iriogs; ;ind 

(3( The mc:nlc)f h'lti(:llC co1Y1rni:;siomH mw~t di.,;qur11it,· himself or herself 
whenever a conflict develops. 

To t hP. P.Xtf:'nt th;i;t this or>inb n is inconsistent with i he Februar;.; 2 l. 21XM 

vpinion, Lhi:,. t1pi11iuu •Nill ha·.•(: pfiodLy. 

',,\f,;: hopC' this opinion tull•t ;:itlcJrcs:,:::s the i,;sucs vou h.w~ r.ii~cd. If th""'' is <my 
furl hi:r qm:~tiun rnl(./lrdin;; thi.,; m at te, do not h~:,i ttttia 10 contac.t the Commission, 

~CVi/lat 

Si111:~r~ly, / 

,:',,...~;:;;?,J:,;t?U-_· -
Rr;n;;lri F. \Vifa:o n, ( hJirp:::r;;on 
J1.1dicl;;l hweslit;nlio11 ~:ommi-:.:;ion 


