
 

 

 

 

 

 

JUDICIAL INVESTIGATION COMMISSION 
Ci:y Cen:er East - Suite 1200 A 

,: 700 i'..'ncCorkle Ave., SE 
Ch<Jrleston. V11'c·5t \/irginia 25-304 

(304) 5~?. -0169 • Ft,X (304) 558-0631 

1\ucust 30, 2013 

Re; JIC Advi!.ory Opinion 201 3-12. 

You, n~c~m r+;quest for Jn advisor./ opinion to Counsel \VJ:, rnviP.wed by the JuLiid ;d 
lnvestigJtion Con11nlss101\. I h@ fa:dmd ,;c:enJrio ei•.'ing rise to your request i.:, O!i lolk>•Ns.: /\t c-ne 
Lime, •;our wif~ worked far the West Viq:~inia Dep(lrtmcnt of Health and Human Rcsour(.E:'!S 
(hereinafter ,.,,,.,,JVOI U IR''j ;i.s Deputy Secrcta1y for Ll:!~;;I S.-!rvic::es. 5hc is no•N a plaintift io 
liti!i,ation in•,olving V·lVDHHfl and .SE-\•1H;;I pres~nt .ind foon~r uflki?.la; of th.it ogenc)•. The 
llti&Jtloo rcl,Hc)o to h..r former employment. Th1:: law firm ot represents 
se\•eral defendants in Lhc lilig;Jlion. 

You preside over ~ substantial number uf c:a.,@:; in whic.h WVDI II IR i:, u p;.rt 'f. Thcs~ 
im:lud..i, but <'Hf.' not limited to, chlld .abus~ and ncgl~1.:l rm1tbers .:1nd adult protective :-Hrvices 
-cases. You war)l to knmv if •,ou should dlsqualif)' •,ourself from thC~l! o,s~s. AdditionJII•,·, you 
;:ire ptesidine over se\•e1a1 t:i•ii l f:i'l~f:S where parties ~re represented by 
,',lthough rhE-" lav,• tirin has not f il~d ruun,il motions tc disqualff.t, it has asked you to ·,.,olun.taril·{ 
re:use vouf~l:!lr fmm d ient c.:iscs in a letHu d;iLHd h1l•1 19, 2013. You want to kno•N ir you 
shculd al:>o recuse yourseH from all m;;ilhm,. 

i u r.tldrH:;s. th€' question ·,;hich you how~ r~ised, the Comm1ssiau h;i,; :f>lviH\VCd Cnnon ~E 
of the Code or Jul.Iida! r.nnrloct and t wo cplnicns of thE-> Supr~mc Court or . .\p1n,al5 ot \'Jest 
Virp,inia. Canon 3E provid~s in pcr tin\'Snt part: 
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C.inon 3. A judge shall perform the duties of judicial office impartiall",' ~nd 
diligeRtl\'. 

: . Disqu:Jlific.ition. (1J A judgE! shall disqmtlify hirn:e.eli or h.,;.,·selr in th.-! 
proceerting in which Lhe jud~e·s 1mpa,t1allty might re.isonabl\• ba 
qu~.,;,tioned lncludine but not limited t o instJnce;; where: 

~a) the judge has a p~rsom1I bias ur prcjudh.:c concerning il p~rtv 01 a 
part\•':-; l~wycr .. . . 

When J question of disqualification based on n n~latbn:,hip ari!>cs m, .-m:1ly:.is must be 
made of when that reh1tion:;hip , ist'.!fi to a lc\'d C;)using a rca;;oo.ible que;;tioning ot a judgc:'s 
lmpartialit~•. In Stnff• t-:x rd. Orown v. Dlettic.'<, 191 W. \la. 169, 444- S.E.2d 4 7 (19~4}. the Court 
Considered whcthi::1 the drcuit court •Nas correct in holding, that a search warr:.rit issued b•; a 
m.tgislrnlc WJS void because the maAistrate was married to the Chief of Police and on~ of his 
ol"ficers had obtained the w~mmt . The Court held th3t in an•1 crimin~I mi4ttf!r where the 
magistrate's spouse •1,;:-is in•:ol\•ed thH magistr:ai tP. wuuld bli! disqu~liried from hea,i111-: th;i,l 

matte,. The Court dedim~d to ~xt~nd a pr::t se rule to othc·r members of the polite force. Th~ 
fact that th@. maJ;,i!.traLe's spouse w.is the- chief of police of a small :aisP.nt:•/ did not ;,iutom-"i ic;:1II•; 
disqu.tlir\' the m.igi!itrJte •••ho r.ouhJ bi:! clhtmf\•iSr.! nli!ul,al ~tld detached from issuine cl -.va(,anL 
soueht by ~nothP.r m@.mbe, of the police force. 

In Ter.r.am v. ,'A,'1r.:no H(~i.·W, Ce;,-e Fow)d{Jt}oa, 194 ',,'•,' . VJ. 97. 459 S.E.2d 374 (1995). the 
Court held tlrnl u judge should disqualify himself or herself from ;my proceeding in whir,h hi.; 
imparli.:ilitV mieht reasonably b~ qui!istinned. The Court notc:d that the Jvoidanc(! or Lhi:: 
.:ippearJ.nce of improprhatv i:. tis importJ1lt in developing publk c:onfrdomce in the judki-"I c;y.; t~m 
as avoiding lmptopriety ~nd th::it th~ judi:;,r.! .should t;,ik~ ~ppropriate action to withdraw from a 
c~se In which the judgf:! dt!HmS hinuE!lf er hefsel f biased or prejudiced. Te:m,,nt cited the 
commcntJry tu Canon 31:11) wllich stJtcs t h.it J judge shoulrl t imel-; 1ii.-.dus.! on th~ record 
information -.vhich he/she believe"> the p3rti f:!.s or ttu-:ir l;H;.">'r.!t'.i might consider rctevant lo Lhf! 
qu=!Slioo of disquJlification. Lil'lgJmls aud ccun~el should bl? a'ole t o rely on judges c.ompl\•ing 
with the Code of ludkial condoct. There is no oblieation impcned on counsP.I tn in,,estigate the 
file.ts known by thQ Judse •v'nich could pos51bl~• disqu;.lih• the judge. i hl) judge hn~ .:i dutv to 

rtisdus~ ~"'{ facts even if the judge dm~.s not foci Lhul Lhc•; Jre grounds for dis~uelification soo 
S;)Ot:tc . 

r::,·,,')O.')t also addres,.,~d th<? ruh: lhill ,.. judge h:>s an ec,uJ.lly stron3 dvty to sit where 
Lhcre is no 'l.fllid r(:>;isun ro, rc:cusJ1. ln s-~ doing, tile Court set forth a balan:in~ test bet.,,.,een 
t he tv;o r.nm:cpl:i. \•'•.'hilc· giY;ng consideration to the ~dminlstratlcn of justice ~nd the avoidance 
of ttm ;;pp(:JfJnce of unfairness, a Judge rr.u~t also consider \Vhct h('r c.ise5 may hf! untJkly 



 

 

or. :.,:.,1-;, ~ op1n1cn ::1111.n 
J.11iru1t l!L'. WU 
F:.1111: ¼ 

prejudic.ed or dela\•ed or discontent ma,,. be cre~tGd through unfounded c:harges of prejudice or 
unfairn~$S made against the judec-. The Court noted th.it the stJnd~rd tor rcc.us~I i!i m objective 
ont!. Facts should be· viev,.ed aS, they appear to thE:- \\,;~II-informed, tho1),ghtfu l ;md objective 
obscn•cr rJther than thP. h~•p!-!rS~nsil i•i~, c:yuic:.il :rnd !.Cru1,,1ulcus p~~on. 

In r1ppl•1i11g th~ for~going to y·our f.ictu~I scenario, the Commission is ot the opinion Uut 
•1ou should time!\' disclose th e necessar~· information pertaining to your wife's la·Nsuit in ever,· 
'NVOHHR case before yov. If thtm, is an nhjP.ctiun tu ·;our presiding over the \VVDHHR case 
becausE of thP. infomrnlion, vou mu.:;t then t.:ikc- the JpproprlJtc steps. puC$UJnt to Wl:sl 
Vir.¥,inia Tri,-.! Court Rules 17.01, et seq. 1.Vith respei:t to the matters, you could 
eilhi::r treat the Jul;· 19, 2013 lett er as a Rule 17 motion to disQu~lif·,. P.'IP.n thuu~h it is not in 
;,roper form and transmit thE-? smn<·! tu tlu~ Stah: Supr-ctnc Courl ror <.-oosidcrJtion er vou om 
inform the firm ttmt it should file an appropriJte <notion for consideration, 

It is hc::ped that this opinion f!JII~• addresses the issues which you h~1.•c raised. lfthere Is 
any furth~r question rceardine this mJtter do not hesitat~ to conta(.t 1.he r.ommis.,;ion . 

.Sincercl-.,•, 

Rmrnld E. \+\'ilson, Chuirpcrs:m 
JudkiJI Investigation Commission 


