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Februsry 4, 2013 

llc: JIC ;\dviso,y Opi11io11 2013-04. 

'r\mr 1~ 1::ut re;;iue~t J<ir an 11d\'\'!01y optruon was l'CViewed b)' th-:: .ludicin1 
lnvC"..sti:iation C-0,nmissl<,o. The l';u;tUd.l :,.:c:mnio g~ving 1is·c to yo1u r,,;.qu,;~t is a....; fo llows: 
The C.:.1unty ){(.):-ttd .;,if Hdue~.tlon h~s ogreo:1. (() ~y the s.."l.lnry J.Ud bcoefi i:.. fut n 
sch(lul-haso:1 tru:mi.:y pmh:,1.i.in officc,r. The [\'lemoraodum 1>( l ~nJ:.:r:-.hinding \V.\S signed 
by the ,.\d111i11islrur.i>.•e l)irt:chlr w11I th.: Director of the Divi~il):l <1rrruba1.im1 Services for 
the W-t:1t Vir~i11ia ~upn:fne Cm1rl or App•;;ti]s. the t\vo Jude~:: :~nd the Cl,ief Probation 
Officer of the Judicial Circuit, the. Sup~rint<,,•nd;;nt of Cotmty Schl'~.ils >ind the 
P~ s:(h~il~ u { lite County Bo~rd ot Ed.Uc.!tk111. 

Th~ t-.·1::mnr,mdum l)r lJmk:r;!:mding c,ontain.o; ,'ie\'era l pr.;1,·i-.11ir1s im:lu.:.Hng. the 
followh1.~ terms o.nd condjtio:\s: 

The schooFb::m.xt probation ofiice.r will he :,.uhjt:,~I Co the usual 
cmploym<..'Ill rcc.1ufo::mcltts and proccclure:-. fo r :J pn1h11lio11 1.dlk'>.ir ns 
()Utl in~d in liit• Sup1~mc C.:1111rl <ir AP;'c::tl':i '"L'e;rsonnel J\·farmal ... " 

Ihc, scho\1l·bascd proL'3.til)H <,ffk:::r will he Hn employee of the Supt\::n1~ 
Ccurt of App~als su~cct co the h:rm:-. au:l ccrnili1i1.)ns of the Cowt•:i 
"Pt:rs1mnd l\·famnal." 

I he Chier Jud~~ Md.:,w Lhc: ( '.hier Prnbi1tion Officer of the 
Judicial Ci1..:-uit will ~-~t as.. th:: sd1rn1l hn::;lxl oillcc(s foc..~I s-.1pc1,·isi11.; 
>1uth1>ri~y. 



 

 

 

 

 

j IC ,\,Mm·; ('1~1·1;.- ·,u I;. .. ~ 
r:·:n1;11·ri. ·N:: 
'!ry;-; 

rhe sd,~ml-h,i,,;ed pi:obmion officer i:-. a will mid p!camre empluy~ ,,f lhe 
Court ... 

Thm the Cl)unty nm,nl of J::duc.ition will h::cv.:.~ no supervi!.OT}' 
i1ulhcrity over the pml'ZILi,m 1d"fo:cr md will nN diclate lhc work schedul..: 
or responsibilities oftJl,t: <,ffic::r npilrl from the 3.J)[)ro.,.al nf 1hc Chief J-.i...1g.c 
of lhe Jlldicia! Ci1~uiL, ur hi1> zksignee, nnd the Dir~ctor of 
the Divisinu nf" Probnlic.,n S~rvici.!,~ a.~ 111c ,Jr.:-;ignce of the Din:clm d the 
:\dmini~Lrafr•,::: Oilier: c.1f lhi.~ Cowt. ... laml J 

T hnl th:; -sc.l1ool-basod pulllllLi.:m ,,ffic.'.('.f's continued -.!mp]oyme11t by the 
Cnurl >ind S<.'IYicc to the ielumh: will be c.outi11,ge111 upon the 
C(11l11ly nonr.:l o r fah1c.:1tio11 '7,0llti1H1in.¥, f.(1 fund th(' pos!ti1)1\. 

Yrn1 ,,,11nt to know whethe:- }'!Ju m.:~d It) recuse you~elf front imy c.a~s invul\.'ing the 
Cuunly Bomd of Educa6.'Jtl a.-. a r:-sny or wbethe( discfosmc of the MeJn()t1:::ndt1tn 

<Jf l:ridt:r,,;hmding is ;;ufficicnt. 

To J.ddr~ss che qtre:-..lio11 •Nhic:h you have n1hrc:J, the Commi::;:-.ion hn,s rcvic\v~J 
Canun 3E c.,f the Code of Judidal Cnnduct and tv.·o ~)piuiuns nf th.i.: Supreme Com1 ;,11" 
,-\ppt:aJ,; ur W,;:':ll Virglltia. CaJl\)Jl 3 I-'. pmvidl,,'S in pc1tincm J:art: 

Canon 3. A _iu.:lf•c .'<hHII 1,..:dol'Jn th~ dmics of judici3.I 1)1lice imP<irtially 
and diligcmty. 

E. Disquruific3.tion. (1 ) :\ j1ulg.:.~ sbnll diS\.,ua.li I) himsel r or herself io 
th;.: pru::l:t.•dinH lit which the judgc'i:: imp.l11iillily might rcusona.bly 
he que:itiom:,I .. , 

The. <:.:.muncn(:•rr to the provision nolcs tbat ·•ral .iu<lr,e .-.h,>ulc.1 discfo.sc i,)IJ Lhe r\,~Cord 
iofo1111;al.io:1 1h;,f. Ilic judge believes the purli..:.-. ur their l:nvye;!; mi,g-ht considcJ' 1·tlev11ut to 
the q111:::-.liu11 of cJi<y:1u11li lkali.on. cvct1 if the jmli~: lx~i(.>-..~S then:: is 1111 T~:al basis) for 
d.isquaJificati~)u." Cmum n dciini.;s '"third de;i,n:e uf mlmionshjp" to im:ludt: the chiltlr.;;11 
oi ~ judid :tl otilcer. 

\Vhc:nt:vr.r lhc.:rc is a qu~stinn ui dis1jualifi.c.·atk1n, P.:1 ~nulysi:-i must occur of the 
underlyin~ rt:la.!ior'l::;hip tind -.-.11cn it ri~e~ ((1 ;1 lt:v(:l c.~msiu~ 3. 1-ea\t111ahle (1ocs.tionillf! 1>f a 
judge·s impar,rialily. In Sk,t~ ex rel. Brow" ·1. /)lf:trfck. J91 ~--- Va. 169,444 S.B.2d .;7 
(1 994), tbe Court C(JCJ~idereJ wJs.:.:01cr lh,t~ ci.K.ui: court w~s ;;orrcct in ht1IJ.inc~ 1hHI H scal'ch 
wummt issued by a mag_istHtte WiJl-> v(,id because. ch~ magil-lrs.1c. vvas married to lh.c Chief· 
<1r Poli:;;c tmd C.'ltlC of 



 

 

JI~ Ad•:i~ · ~ >ini;,n 2-jJ :1 ,r..J 
i:'¢1:ro,,::4. :-:au s 
1•1i~·· 

bh oflkcn had oJbtain¢d lh~ w;L-nm1. Th.;,- <.:ourr htld 1.flat in >m.y crimin.iJ m ;tltt-7 when? 
th(~ nu.gistratc's spouse wa i11,·1>lve1I 1h,c mn;Jistratc vu,ultl ~ disqualified tro,n hc}1rin_~­
l.hat case. The Court dcdintd tu c>. tend t1 p tJ' Sl? 11th> t.-i other rn<.-'1D.b:;rs of the poli::;.: 
force .. The foc.t lhHI 1h,~ m~◄gjstrnte's S(XlUSC was the chief of cm Ji:.:~ <,r u small agency ,iid 
rlt) ( wlom:Ui~ lly d isqm1li(y the map,is1rnc<! v,fo, could f:-c otl:erwise neutral ar.d det.ii.cJa:cl 
fr1)ft1 issuin~.:. wammt ;,;oughl by another men,hcr ur lh~: polk.e force. 

Jn 1'c,mmm ,,. Ma;-/",·' Hcmlih ( .'are Jtoundmid;1, 194 '\V. Va, 97, 45~ 8. E.2d 37•1 
(l ??5). the Court held that a judg.c: :-lun,ld d:s:iua!ify him::.el l~·tu.:rxclf from any pri..)CC~ding_ 
in. which his:11Cr i.mp311iali1y might re1:s<.m.t1bly be quc.•;ti1)11~ti. TI,e Court noted thfJ.t 1h1: 
ovoiduncc of the appearance l)f i111proyirie1y is its importaut in dcvclvping jHihlic 
crintidc, 1c.e, in the ju,licial s~su~m as avuidin.Q. nctuu] improp;'k:ly il;,;clr m,,I lhtlt the juJ.~.= 
shff.tld t:i<e appropriate ;p;;lion lo withdraw f1<un ~ cHs,: in which tht- jLld.gc dcen1;,; 
himscmltersclf bia~ed <,r prcjuclic<.:<.l. Tenr.,utt cited Lhc. <:(ln:uncntary to Caoun 3C(l) 
whidt st.:1tc3 that a judie ~ho)uld Limely <.lisc.tc-sc on the rc:1..:onl in1~,mu11ion ,,hkh h::/l)hc 
h:.:licv:.:s the p.'trli..:~ ('r chd.r lay,•yerli might <:omidcl' rc:lcvanl lo fh;.': qucMi<m (.1 r 

di~quali li:.:a1i:111. T .11ig>mt-. ;u:id <'.Ollusel sll\)uld I:,..; able lf.' rcJy ou Judg:e$ c1.>m.o)yfrtg -.•,ith 
t ke. <..!1xle ,:yf JL)dicial Crn,Jud. Tuer.;,- is no oblis,atiqn imri(.,s;.:d C.'11 c:nmsel (tt im•~:~aigate 
the fa~ts known by tht.judg~ \.vhich l~C.)iJld possib!y di:;quulil)· 1.h.e jud-gc. Tltc ju;J.g~ has :1 

duly (\1 dii:1c.l:.1 l:ll.: any facts even ir th:: judg~ docs li:'lt l~I 1h;1I Ch(~)' me gt'Otlrn..!l- lbr 
<lis41mli lic:tti,m .,·u(J )·po,U<~. 

'J"cmtw,·! abu :uk.lre"~t:d Ille rule tli:.t a j utlic: hu:-. ~m oqual[y suoug. duly to sit 
whcr.:: th;;rc is nc, valid renson for r-:::u:wJ. In so 1.'.foin_i:;_, the. Cuurl s.;,)t fo11h. a balam.:ing t~st 
~1.v,t:l..':u 1hc tw<.1 COD('epts. \\:htle givin!• cnnsid:;;rntion to the administrntion \'1r j ustfoc 
;mil 1.hr: ;1voi~11m:c c.,f the appc2rauc1; c-f un faimcsi;.;, :.1 judge mu.~c al:-.o con:-:.idc:r wheth::t 
ca:,:::s muy he: unfoi rl)· tm:iudic~.:I 01· dela~etl <1r <focon:cnt ma~• h~ ..:re.•,{cd through 
unfo1.mded ch.'U_i;e.:; of jl:"~judice ur 
unfuirn~s; mndc against th,t j'utlgc:. The C:o:1n uote.d (hat the sh.n:l:ltd for tecus.ol is .1.11 
obj;,~ctivc om.~. facts should be. •;iewcd nl- tb.~~y f.ppcru to the wc:11-infonn<.x1

1 
thoughtful 

and \1bJ:;clivc ub!>civcr r:tthcr titan the l1yp1::,st:n::.ilivc. cynical aJKI :,:;.;n.pul1>11s p<.'J:son. 

ht ap1llying th~ fc ,reguin~ lo your fucnml s.cc11ariu, lb-:.: Commission is of th~ 
opinion that you do ll\'lt l1a\·c to recuse yourself fmm any c.1s::'i, Uwolvit1~ the. 
County Board of Edu~tio:l. You al~u :lo not have li.) di:,du:-e 1h,) Mcmorandun u( 
Und.::rshftt<lint, m the r::l~Hionship ben..,een the Jlonrd, the State :-foprt:mc Coun. and th-: 
.h.1dg~:-. ;,1s iL relate.,; w 1hc prvOOtiou officer in qu<:::.li,m sine.;. the Bo:u'd ha.~ no gupcrvi[;l)ry 
authcrity ovet the pmh,11.iun <,lfo.:cr and hc.'shc it- i::om-iilcrt:d ~n cmpJoyee M Lh.! Com1. 
Ir. other v;or<l&, the stalu:.. ur th{: prnbatio1l officer i:-. que..,liun is the st..mc as ,,th~r 
pn.1bHtiot1 officers in your j,1risdiction ro there is uo ne1:<l tu rc:c1.1sc yours.elf from imy 
n,,md 1.'r TI11m:~11i,.,n case or to disclO$.e the r::la1iun!>hip. 



 

JiC ,\,l,;isrq(:p1r.:.:n :;,,.1·•·1:.:: 
rt1·,..,~, i , ·•<.•JJ ,,.,,, 

It is l,\',pt:t..l llw1 1l;i:; opbfon fully adlln:s-.c., lb~ issu.::s v..l,id , >•u11 h:-r,..c raise!.!. Tr 
lh~~rc is at_y funl:er q·.ie;:iliou rcgardin~ thix nu1llcr do 11ot hesitate: tu •~ol1t3Cl \lie 
C<.,ro.Jnissi<.,n. 

JU! W!tnt 

Sinc=rd y, 

/~)/{_ __ __ 
R<.1nnld E. \fit~.:111, 0 1:-lirpt:rsc,n 
Jmlicfol lnYcst!gatil)n c:.1unmissto:l 


