
 

 

 

JUDICIAL INVESTIGATION COMMISSION 
City Ceoter East - Suite 1200 /\ 

4 700 MacCorkle Av8., SE 
Charleston, \Nt=,,sl Virginia 25304 

(304) 558-016~ • F/1X 1,04'1 558-0831 
fanuary 2&, 2013 · 

Re: J1C Advisory Opinioc 1.013·03. 

Dear Jud~e 

·tour 1~c~;1t rttquesl for en ad•.•isory opinio1) was , o:,,.iewed b•; the Judici::il lnvesti1;atioo 
Commission. The factuJI scen~riu gi'ling rise to •1our re.quest i~ as h::llmvs: YmJr c!J ughter i:o; M 
~!iSOci.lte ottorn~y with a !.)c;:,I l.)w rirm. She primaril\' •1101ks on cstatE- and hu; iness rt'altP.rs, 
which do not r{'quire, her to ::ippc.-ir In court v-er•t of:;en. ~ler f ium:C ;-mtkip3tP.s P.mploynumt in 
;,nothP.r l,1cJI IJ•N firm. Your dvughtcr ar,d h-.;r fiancE do not li•.'C w1th you but ,~side sc:pu,atel\' 
in t hF.:ir own home(s). You want to know wludher •1ou would be dlsqu:11Jfied frcm handli'ng an~• 
matters invoMnr. the two firms or whethct disclosure of the r,elationsh:ps would sufti(.e. 

To cddress thee questin n which you h~wc r~ls~O, the Commis;;iou hu:. rc -'lcw.:d Canon 3E 
o f Lhc Code o f Judicial Conduct and two op:nions of l h~ .Supr~rn! Court of Ap;:;c.ils of V•lcst 
Vi:t:l11i.:1. C.imm 3£ pro•,Hc!. i, p-2.--tinent ra~rt: 

C;mon 3. A judge shall pHform l i'.e du~i~,; of j1Jdid .il offic.e imparti3lly cn:J 
dilie,entl'{, 

E. Disqucrt1ntion. (1) A judge :;hull d i.,;qu~!ifv himsett' or hcr:.clr in the 
proceedir:g in -.vhk.h thC' jt1dgr.'s lnipar~iality might rvJson.ibly be 
qu~~lio11:!'ti irn:luUini but r nt limiw-d to lnst~mces whe:~: . .. 

Id> the ju~ge or the judt:c's sr:,nu:>P., cir a pe:so:) wllhin U:c third dP.gree of 
r.;.latinnship to ~ithC:r (If them, or the spouse of st.1ch J ptrson: ... 



 

JC l'.l!\t)\I,., Ci:lnkm : '-ilY.Jl 
Jlnu:.--O !. <'>a 
l'olilCJ 

The- Commentary w the pro .. •ision note$ that '"(:) judge should di:.closP. on tht rec:nrd 
Information that th!:! Judge beli@Y<:!$ the partl~s 01 Lheir l::iw•,ers rnlt;ht consld&r rele-r.int to the 
question of dlsqualific:ation, evP.n if the judee beli~•:e:: thFHe is n-o re.al basi~ fur disqualification.'' 
Cnnor. 6 dcfir.os '"thi.-d degree of relationship ... lo include the children of ~ judicial officer. 

Whene\•er then:! IS a qu~slion ot disQualliic:alion, an ;)naly$iS must octur or the 
tmderlyint, relationshlp ;:md when it rises to a lc\•~I c:ausing: a reasonable questioning cf a 
judg,:' s impartiilit·;. lnSCol1.· cx,c,'. Er<J•tm ~•. D.'ecdct., 191 \'1t, Va. 16S, 444 S.C.2d 47 (1994), lhe 
Ccu:t C-OJl$idered w hether the circuit court was corrccl in hotdin;: that a search w;3rrant issue~ 
hy a m;;;i.:.trate w-1s void bo:cause the tllal,!_istr::ite WJ> married to the Chief er Polirn anc! one of 
his o!fkP.r.o; hi:lrl obtained the warrant The C(lurt held that in •m•t crimin:JI matter where the 
mai;is'.:rate's spouse \Vil.$ invol .. •ed li1•.! m.igi.nrat~ would be disquali fie-1d from hearing Lh::it c,ne. 
1hE:! Court d~clin!:!d to P.>=tend a per S!' rule to o-ther members o f t.¾e polite force. The far.t that 
the- ir,agislfcll~·:s spouse 'Nas. the <:hief of pollc!:! of ;; sm::ill agenc•, did n~t automatically 
disqualify the maglstrotc who could bf! otherNlse neL.'tral ar,d d~tachcc! ftoin issuing::, warrant 
.sought by anothe, lt'l(::nbcr of the polic?. force. 

b Tennont v, ,Wodon Hca.'th cure Foundat.'on, 194 W. Va. !i7, 459 S.E.2d 314 (tO!lS), the 
Court held that a jvdle sho•Jld diS'!u<difv hi'm~lf/hersc!f from an•; pror..~e<ling in which his/her 
impiirtia!itv might rea!ionably be questioned. The Court uoted that t he avoldan.::1:: ot the 
app&i:iri:lnc:..- of irn;>ropriety is JS important In developing public confidence in the judk i~I system 
as a\•OHlir'1t i:lt:lual impros:riety its~lf Jnd that the judg!:! should take appropriate .:,ction to 
withdr~w ho111 .:i c:.isc in whkh the jJdp,e deems himselfjhen;elf biased or prE!judiceC . .,l.'nnanr 
cited the commentary to Canon 3E{1) whith state:. that a judg~ should tlmel·,• disclose on th!! 
rcccrd inform ;it i'?n v,h!ch h~/sh{? believes the panics o t their lav;yers might oonsidP.· relevant 
to the question of dlsqu.:ili0calio11. litigants ~nd counsi!I sho1.1ld be able Lo rel'( on j ud~cs 
c.omp!vioe with th~ Code of Judicial Condu:;,t . There ls oo ublii;;ation imposed on counsel Lo 
io·,e$tif,ate tht facts known bv the j ud_gf! which co~1ld possibly disqu;;lify the jiJdge. The jmte~ 
h.;s a duty to d isdosc an•,• fJtts even If the j udi::e does nol feel th;i.t they arc gruunds for 
disqualifk :.dlon s'.m q>0/1tP.. 

re,-,r,cmc .also addrc:m~d thP. rulF t h<1t a Judge has an P.qually strong dut·f lo !;it wher~ 
ther~ i.-. nn v,1lid rc~son fc; recusal. In so do;n~. the Courl set forth a bi lanclne kst between 
thP. two c:onr.f'l;'lt~. 'vVhi!c eivine c.onslderatiot, to th~ administration of Justice and the.· a·vnirlance 
nf the ;;pp,."?;mm:-..e of unfairness, <1 judga anusl clso i::on,:.idcr whdher coses may be unfairl·•· 
~rcjOJdic~d or delayed or d·;:c:ontent ma·-,, b<: ac.1t<:d thrcuxh unfounded charl:'es of prcJudlt:e or 
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unfairness madf! against the j~101;:e. The Ccuil noted that rhe st~ndar:J for rccus~l is an r,,tjc·Clive 
on:. Fads shoulcl be viewed as they appi::;:i; lo th«-we11 4 informed, thoughtft.11 ,.md otjectlve 
obit>tver n:llher lhan tho1 hypersensiti•,e, -cynical ~nd scrupulous :penon. 

In applying the fore-r,oinr, to )•our tactuol sccrmriu, the Commission Is or Lhtt o ;:iinion th.at 
you a:e precluded from presiding Qver any c;:iscs directl\• im,\1l•1inr, your daughter or her fian{tf. 
Howevei, vuu Co not have to di,;:1111alify yourseM from presiCiog O\'Cr c.isi::~ in which other 
membars of the firm$ :u F. rf!Jlresentine the: p..rlit!s. Howe·.;er, )'OV must d ls~lose •,·our 
,cl;Hlonshlp to your daughter end her fiance in e-.ierv c,1se im•olvins the fi rms ln question. Ii 
L.1ere is on obj~clion lo yc•Jr pzesi:Jing be;;;:iu5e of the rc lu1ionship{sl, you mun then take the. 
3ppropriatP. !,teps pursu~rit :o 'Nest Vireinia Trial Coutt Ruic!. 11.01, ct seq. The Commission 
norr,~ thJt thi& decision is. consi,:.tcnt with our prior mling.s in JIC Adv~so1~• Opll'lion 10/28/2011 
(Mcigistrate mvst d[sclose eranddauehter's emp•c·tm?.nt relationship •Nlth an .lttomey ;)ll'/ time 
the l;;w•tPr ;ippe;:irs in h~r court); JICAd•Jl$0t•t Opin~ n 7/l!l/2010 (f':laeistr&h, must disclcsc th3t 
her son is Chief of Po lie~ in all case~ io·,ol'vil'g Lhat agF.ncv, and rr he has an•,• lnvolvcm?.nt ir, th~ 
cas.! sh.! must diSqualif'{ he rself); ;md JIC Ad•.tisor•; Opinion S/11/2009 (law fion':. ernplovmem 
of judt;:e'.s I.laughter does not r?.sult in per sc disqualifii:ation but rcqvirc.:; at a minimum 
disdo:.urc of Lile rclat·onship:1. 

It is hoped thot th1s opinion fully addresses the is.sues ·which you hav,e r~i$ed. If there i; 
.;,ny f.Jrther qucs.tiOll re.sardine this mauer do not hP..,;:it;itc to <ont~ct the Commission. 

Ronald F. Wilson, Chalr;)~rson 
Judicial !nvP.~tication Comniissitm 


