
 

 

 

 

JUDICIAL INVESTIGATION COMMISSION 
City Ce<1ter East - Suito 1200 II 

4700 MacCorkle Ave .. SE 
Charlaston, \1./fl!'.t Virginia 2tJ304 

(304) 558-0169 • FAX (3041 558-0331 
Jmuart :7, 1013 · 

'l'cur re~u,-;t· fm iJll .:idviso:y op·n~.,,. to Cou'lsel 'A'~$ ,eccntl•; revi~•Nf-:d !JV ~'1e J1..::dici;:,I 
l·'l'•lC>f eation Cornfni~sion. ThP f;:ctu.-il ::.,e.,,ario si·.,.·in,:; r i:;c to y~lir •;q u~s:t is J:i fo 'o\v:;: You 
._,,ere ek:dc~d in '.'012 Lo.; seat on t', e \•\'est ',/irg;1ia Supt.me Co,.1rt ot App~;,ili-. i'l'ic.r 
t:.1 I In: :::!c:uion, you ·.>.•1:n: <J pJrcy in two r~latcd rr,;:,tter,;. Thu:.!? 1'1~::cr ;; r,arnf-! :o a c0nc.1usi:,n in 
mid S..::pteirber )042. V/hile the rrattcr~ w~, .. p~udlnr;, ~•:,u wer~ ·Hpn,:s'2nted b~· ch· :->.-? 
ilttorneys f mm 1n::: sar·1e 7irm. I :1is is the {ml•/ liuh~ vou h;ivc ev~r l:~~n rc:pr,esented bv I ht!~•:: 
Jttc•rne\•'L T ·,: r-.:pre!entaticn -.v.is !'.lrii,f, h,wif·g la;tc·d on·~• twu or thr,.::e morth~. \'0.1 cc net 
n:,·•!.' rn,1 hJ\•e you e ... u had~-per,;.::mtl :,md/ or :;oci.iJ rP.1<:l tinriship ·.•;itt- an\· of I lw'.!<: <':ltoro:::vs. 

Next mmi!h, t•.vo CT thF. ;.:i llcm l~•r'S \•;ill be a r.w.li'1g iJ ose bF.-.:.:m-~ lhc Court. The 
upco«in~ c:,i),;; 1s v;h:,lly t•rr~l:,il~d :o !he attorn~·1:.' p ; ior ':::pre!,en~:,ili:m ul you. Based up::>n 
int.:;nm,ticr1 and bC' iPf, l h~ L1pc.oirin,e r,r.-.i-! duc:i. nut involve env -::f l hc p.;irt:es, suuj.z?ct "':l.:ett,;r 
o : !..igal is5 .IC~ th::tl ·,-.,;;r;:; pr,.::sen ·n \/Our ~:rior c.1se a; a I t i¥,anl. ',;'./ith respect t:- t'1~ upcomint•, 
•::,H,c, )'OU i1:f ,:..tl.;;:.:. thJ'! vou h~v1: ·10 pcr501~al b a '> or ph: jt..d ite concern1nfi ilrN p,:;rty ::,r l h~lr 
IJ~·,ycr(r.:1. 'f',::,u wan: tc, ~.r1c.r,•; if l hc Jt tor:,ey;' prim 11:prcsentation c-f •;cu ,j isc,1J;:ilifi~~- \• \RI fron-, 
pre•;idiug o;.•c r tne 11at1 ~r .:::.,ming before \'nu n '!:<1: montl· . 

To:.l addrc::,!. tt-,e- question. Ilic Commissi~n has rc-•..:c•w~d Cmm' 3~ ofthC' Cr.,d~ •::,f .udkial 
Corr:•.)cl ard t\';o o;,ini:m:, of t'1c \Vest Virginia Su;=rc-m~ C::url of App,~J!s. C:,ino·, 3l ; rc,•.'icles i1 

p;;rtim::rt part ; 

(.:.Jn:>n 3, /·. !Ldg.:: ~h;;ill pl-!r ft:.nn : t,c· dutie:: nf jut.I c al offi(e in r:il'tit ' lv an,j 

d i1ige:itlv. 



 

~- tlisq,1;irfic:n :i:m. ('..I .:;. i111i1,1 . .-: ~hall di:-q'.1..ilif\' him,;HH m h;:r,;Hlf in the 
p ua:1!t":di111; in •;.,hkh th ~ judg1;' :, i,rp.:ininlil •t fn·ght r<:a :>on,;bl\• be: 

qu~.::tione:I, , . . 

•,..vh~never th~~ is a cu-~sticn of disquali7ia,tion, ~n ~n~!\•sis must occur of t he 
t1nd,~r.~•k15 r,~l~:iomhip .ind ','ihe-n it r ise:. to a IC"iC', ~ U$ing .i rCJsonJblc quc·sticririe: of a 
ju:::ge' r, im;:i;;r : i;;lity. In St'Ull' HK t ~.( Srnv::J V. 0 °·..r.'tfr:i<., 1.. 91 v.•. v~. 'lti9, 444 S.F ,;;,t 47 :·1994), t ~t:'" 

c u,u 1 1:t)mlt.i.,,r~:J , • ...,l;~~h~r l ·le circuit court v.,~s cor(ect in holding thiJt a s~ar:::h warn;u,I is,,,u.,;d 

b-.,· a 1la~istra:e v:as \•oid because t 1e magistrate was married to the Chief of Poli:e Jnd en~ cf 
his officers had obtained the warrent. The co,.rt held that in at1 't' c.riminal matte: where :he 
mae'strate's spousF. was i·1vr)l \·P.d lh• rm1µ.i,;l rrllP. would he d isqu;.ilifa-id fun, hP.;;rini,: tnat case. 
n m C:uurl. &:dhc-!d lu 1:xl1:11U ,; ~er .Sl' 1,11'-:: to other member:; ol lhc police: fore~. The fot:l I ' lil t 
Lh~ rn.:igi:.:rJ tes ~po,J!.C: 'Nil$ :he chief of police of a $!natl asency cl 'd not Jutcmatic.:ill•; 
:li;qualif.,· tne mae;istrate v;ho could be o:herv;ise n~utral and d~tac::he6 from ·ssoi1.r.; a warram 
·mu~hl by ;rn1;t hu rrc~•M1l:1:r ,:;f .he po' i~i.: luKc . 

In Teo'Ul<irtt v. JVia!i'C'/1 Heu,'th Ccre Fov,,-,datior.. l !i4 \V. Va. 'J7, 45~ S.E.2d ~74 fl~~5i, the 
Court held tt-at a Judge shoL1ld disqu;-,lif>, himself/her$elf frcm :m·; proccedir,g in which his/hilt 
impar:ialit•; mi~_ht rc~~cnobly be qu-~:.t io.1cd. The Court noted thot th~ ~voiconc~ of the 
.ippc.ir.im:~ ot· im'propriC't y· is as ·mr,ort:mt ir dF.veloping plJb!ic c:mfir.'f:'-nce ·n th~ j lJdid al s•,stem 
.is 31.•ciding a~i:l!,~I ·rnprvpti@.l 'l ilsi,:M ;,rid l h~I l.io; judg~ sh1:ulu 1.nkt-'! :-.ppruµ lia!@. i-Klio11 to 
v;iLhdr.-.._v hom .-., {:..i:-~ iu which :he judge deems l'imself/herself bias~d ot prej1Jdiced. 1· e,~no:)! 
cited the commcnt;1ry to C.inon 3E(1J v;hich st.cites t hot J j1..dgc :.hould t imely r.i~closc on the 
record inton11.:iticr w,k.h hf-l/•.h;.; hHfi H•1@.~, l h;.; p :..r f t-"s ur lhHir lj,jv;~•;.;r,; m ighl cm1.•(d;.u n-?lf-!•,•;;nt 
I u 1 ·1(: ..:uc::>liou ul di;;qu.:olilicJticn. litigJnts Jnd co1.1oscl shcul~ be Jblc to re!•{ on judges 
complying wi: h che Co~e of h,:dtcial Conduct. There i!- no ooli1}:1tion imposed on cou:1sel t,) 

investigate the facts kr,own :;y the .udv.e wh r;h ::::,u!d p\.1ssiblv disq1;,:1lif,,, Hw j11dr-~P.. lh~ juq:e 
has a dut-1 ~o dis\.los~ ,:1n·,• hu:I.,; cw•:-! ·1 ir .hH !L.dg,~ du1~:, not f(-:c 1tml 1111:'/ an: ~muu:h ro­
r:i"qm1liri::;-11"on .\tJU spmll.:. 

rermant Jlso aod:essed the rule that a . ud~e has an eq1,,allv strong du~,, to sit where 
there Is no , • .,~lld r~asc-n ro-~ rl':c1.1sol. In so doin5, tb~ CoJrt set forth J bJloncing tc5t bc·t•,vccn 
the· two concc,pt5. '.'•i nilc· gi•.' ine, ,..:,r -: idHr:.:it ·u n to ;h?. ;;rlminimr;; t ion of j usl'kf! :..nd l tu; ;,vnid;:inr.f.' 

of I In; np;,H;.m,.•i<:H of unfj,jif ·H'.!S~., a judga must al:.u co·lsicler wh~thcr c~SC$ ,..,~,., be u:,falrlv 
prejudk-:!d er dd.ivc-cl or d·~co1::c-m m~~· be- cr,:,.itcc tl1rou3;1 unto1..ndcc ch;;:rges ot 1r<-jt1~.i=~ o, 
untoimcs:. m~idc· <lg.lint th~ j urlg;:. Thf-l C:.:mr: r o t@.d th:.:it th@. !-.l·..i11!:;ud for r~c:us..:il i,.; ..in ob)•cti•l':' 
omL F..i-::ls .,;huuld b;; viH'-'l~Lt ar. lhev appo.:?~r l :> th& v;~ll-1rih:,r,r1:?d, thcughtful ~·ld o bj.,,1:li•l~ 

obs~rver r.it1cr tl\JI) the h•1persensiti•.;-e, cynical anc s-:rupulo:ts perscn. 



 

u: ,•,:t,iior,Qp'nlo112ouoi 
Jw.,~1yH,l-JU 
i::~,, ). 

In ~flp!;;ir.g the forctoine to your factual :;ccn.1rio, the Co:n:ni:.:;lcn Is of the opinion th3t 
y~u co not h,we to disqJ.11it1 yoursalf from p:csldlr.g over ::he upcomini;: cr.se i;wok fng the two 
ctto:1\e'/i who formerly representF.-.1 ','OU. However, yo:. most disdcsa the pri~r rel~•.iorshlp to 
~II i:; ,:uLics in,;ol\'ed and gi·,e thP.;n .an opportunity to raise an obJeclion s._,ou!cl they so dc-sir~. 
The Comrrlss{on notes that thi~ decision is consis:ent ,.✓, ti , our prior rulinz> In t he follo\\lir1s 
apini.:,n.;: JIC Ad-.•isor•t Cpinion 2012-21 {juCicial officer ·,vould have to d!sdos::: telationship in 
JII j 1..1vcnilc· cJscs if compaoion b~a-ne supervisor of v ... voHHR's yocth se,·vices unil in c .... a: 
counly}: JIC r,d•.•iso,y Opir'1ion l 0/28/2011 (m2i;ist~te must disclose sranddaughter's 
cmpl-:>·tmcnt r.;l::itionship with i:ln attorne,~· ~ny tim~ t he law·,•~r ctp,:>P..:us in her court~; JIC 
Ad•,is::i;y O;>inion. 7/lft/"J010 (:-Oil[.istr,Hc mus: di;,dose that h~f ~un is Chief of Polle<: In all casei 
in•,oh•:ng that ai'.;ancy, and if he has (J; rt invof.,,ernent lo the c.isi: s'-ie m1.1st di>qualify hcr~elf); 
~r.d JIC ,\d•.,hur•t Opinkm 5/11/2009 (l:w: firm's employment of judg?.'s d.:iu~hte:- does nnt result 
ir1 p 1.: 1 $(• diSqul:11:fic-cUon but raquir~r, ;)t .i m1nimum disc!m:ure ot the relations1ipl. 

IL is hopi!d that this opinion folly addrc:m:s thP. iMU~S '1.'hk.h 1,'0U have rai;eC, If lher,e, is 
~my further qu~rt;cn rceardlng tbis matter do nd hesitate to ccma,:t the Commiss:on. 

/##f/~--
:::ona!d ,:, Wilson, Cbui,person 
Judlcial ln·.-~sti5.itio:\ Commissi:m 


