
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

JUDICIAL INVESTIGATION COMMISSION 
Ci ly Center East - Suite 1200 A 

4700 MacCorkle Ave., SE 
Charleston, West V:rgrnia 25304 

(304) 558-0169 • FAX {304) 558-0831 

December 17, 2012 

R0
• JIC Advisory Opinion 2012-22. 

Dear M3gistrate 

Your request for an advisory o;iinion to Counsel was recently r.eviewcd by the Judicial 
lnve~tig~tion Commission. The factual scenario giving rise to your request is as follows: tn 
November 2012, you won re-election to the offlce of Magistrate. Your new term begins on 
J3nuary 1, 2013, and runs through December 31, 2016. Meanwhile, your father won election to 
the offke of Sheriff of County. Likewise, his term of office runs from Ja nua:y 1, 2013 
through December 31, 2016. You want t.o ~now whether: (1) you are disqualified from 
presiding over cases that in·~orve y::>vr father; (ZJ you a:e disqualified from presiding over cases 
that do not involve your father but are handled by his deputies; and (3) you can arraign and set 
bond on cases that come in after hours or on the weekends if your father is involved. 

To add;esr. th·~ question whi,h you have raised, the Commission has reviewed Canon 3!: 
of the Code of Judi d al Conduct ar.d two opinions t;if \he Supreme Court of Appeal~ of West 
Virginia. Can-:m 3E provides in pertinent part: 

Canon 3. A judge shall p,dorm the duties of judicia'. office impartially and 
diligently. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

~t A:Mv.,ry Op&ni:v. 2011,2;. 
::ic.:.lmber 1?. 20 11 
fl.i:?2 

E. Disqua:ificatioa. (1) A iudge shall dlsquali;'y h'mself or he1rself in the proceeding in which the judge's impa,tia!ity might reasonably be questioned ... , 

When a question of disqua:ilka:ic:'l based on a relationship occurs an analysis must be made of when that relationship rises to a level causing a reasonable question1ng cf a judge's 'mpartiality, In State ex rel. Brown v. Dietrick, 191 W. Va, 169,444 S.E.2d 47 (1994), the West Virginia Supreme Court of Appeals considered whether the circuit ccurt was correct In holding that a search warrant issued by a magistrate after hours was void because the magistrate was married to the Chief of Police and one of his officers had obtained the wa rrant. The Court held that in any criminal ma tter where the magistrat<:>'s spouse was involved the magistrate would be disqualified f~om hearing that matter. The Court declined to extend a per se rule to other members of the police force. The fact that the magistrate's spou~e was the chief of police of a small agency did not automatically disqualify the magistrate who could be otherwise neutral and detached from issuing a warrant sought by another member of the polrcc force . 
The Courf also addressed the rule of necessity In Brown. The Court noted that the rule is an exception to the general doctrine precluding a disqua!ificd judgC! from hearing a matter. The Court stated lhat the rule should be strktly construec! and applied ooly when th<;?re is no oth2r p~;son h~vi:ig jurisdiction to han~le the matter that can be brought in to hear It. The Co,rt stated that "the rule of necessity should be used only sparingly to circurnve~l a disqualifica tion, We would not sajlction the use of the rule were it to be offered if [the] Chief [of Police] appeared see:<ing the search warrant." Id. at 178,444 S.E.2d at 56. 
In a )IC Ad·lisory Opinion issued on Jl.ll ·y1 19, 2010, the co·mmission was asked to determine wheth.: a Ma:;istrate had to recuse himself/herself from all cases involving a la rge municipa l police: force alter the Magistrate's son had become the Chief of Police, The C:>mmission fourid that the Magistrate ml.lst discloSc that his/her son is the Chief of Police in all cases invoNing that ase,1cy. If t he son has any ln·1olvement in the ca~e then the Magistrate r.;ust disqualify himself/herself from the matte:. Othe rwise, the Magistrate must fellow the ~:ocedures set forth in Drown, S!Jµra, which wo,J!d°inclucli! disclosure, a f)o;;iu:e hea ring on ony in•,olve:nent the son may have had in the ca,e b;!lo;e him/her ;i;id whether rhc Magistrate may continue as a neu tral ar.d de ta:hed magistrate ab:; to hc;;r t!i~ case in a fair and object:ve ma:iner. 

11 ap;ilyin?. the fore;;oing to the questions at hand, yo, should disclose that your fa ther is tl:e S!leriff of . County' in all ~ases involving that agency. If yotJr father h~s any ir.vo!vcrnent in tfi'e c~se you must disqualify yourself. Yo;i s~ould follow the Brown measures when tllc case is; brought by 'Co:inty deputi0s, and yoJ; father has no involvement. Li~ewise, yo~ sh<b:d apply the ru le of nec~s5'ty as set forth in llrown concerning after huurs 



 

 

 

 

 

 

 

UC M<nsor, O;ti:'ti,.~ 1101>-u 
D~cembe, 17, 2::>12 
,1,e) 

and y:eel<end arralgnme,,ts. Copies of Dro·,m and the J!C Advisory Opin:on are attl!ched for you:- inforrr;ation·and rev!e•N. 

It is hoped that this opinion fully add1es~s the issues which you have raised. Jf th.;re is any further q.Jestlor. regarding this matter do not hesitate to contact the Commisslon. 

( 

REW/tat 

Sincerely, 

Ronald E. Wilson, Chai:person 
Judicial Investigation Commission 


