
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 Re:  JIC Advisory Opinion 2011-07 

 Dear 

,, 
---.. ,.~,;,i~:.,1,,1' ' 

JUDICIAL INVESTIGATION COMMISSION 
City Center East - Suite 1200 A 

4700 MacCorkle Ave., SE 
Charleston, West Virginia 25304 

(304) 558-0169 • FAX (304) 558-0831 

March 22,2011 

I n a recent letter to the Judi cial Invest i gation 
Commiss ion you asked for an advisory opinion as to whe ther 
membership on a committee working on systemic problems with 
g r oups that may have indivi duals appearing before t he j udge 
is a v i olation of t h e Code of Judicial Conduct . 

The issue you presented i n your l etter has been 
addressed by the Commi ssion on two other occas ion s in 2010. 
However, acl<nowl e d ging the importance of a request from t he 
admini strative officer for the entire state court system 
a nd knowi ng that t here have been new members appointed t o 
t he Commission since the advi sory opi n ion was i ssued in 
October 2010, the Commission has, at your requeic; t , 
r e v isi t ed the issue. The Commission is a l so sensitiv e to 
the fac t that t h e Co1.irt Improvement Pr ogram would like to 
receiv e an op inion from the Commi ssion approving judic i al 
participation in Stakeholder Meetings. 

It is, of course, t he p rac tice of t he Commission to 
consider all r e que st for advinory opi nions fully and with 
d ue regard for the cons equenc e s of i ts opinions . However, 
we want to again e mphasize t he limited use of an a dvisory 
opinion of the Judic i al Inv es tigation Commission . The 
opini ons are not b i nding on t he Supre me Court of ll.ppeals 
and they have limited value before the West Virgin i a 

___ _...,Tudi c-i aJ..- Hear..:.k-ng--Eoa:r=d : - l~An adv i so-ry ~opin.¾01:i- i-o-Bet- b-inding 
on t he J udicial Hearing Board o r t he Court , but shal l be 
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admissible i n any subsequent disciplinary proceeding 
invo l v ing the request i ng judge." Rule 2.13(d) of the Rules 
of Judicial Disciplinary Procedure. 

Wi th that background, the Commission addressed your 
request for an advis ory opi nion. The Commission revie wed 
its March 11, 2 010 a n d October 5, 201 0 opinions on t he s ame 
issue as that sought i n your request for an advisory 
opinion . The Commi ssion no t e d that your request for an 
advisor y op inion did not d ifferent iate b etween "Judge Led 
Stakeholder Meeti ngs" and judge me mbership on s t al<eholder 
committees. Our p r evious opi nions addressed the "Judge-Led 
Stakeholder Meeting" program drafted by the Wes t Vi r g inia 
Court Improvement Program Oversight Board. Based upon o u r 
discussion of your reque st and t h e issue it p r e sented, I 
doubt that our opinion would be a ny d i fferen t e ve n if you 
d id intend for us to consider a lesser r ole for t he judge 
at t h e commit tee me etings . 

After reviewing the previous opinions and carefully 
considering t he a rguments you made in your Febr uary 8 , 2011 
letter, it is the u nanimous opinion o f the Commission that 
it can not issue an advisory opinion approving the 
part i cipation o f a judge on a committee that is working on 
sys temic problems with g r oups tha t will have i ndividuals 
from those groups appearing before t h e judg e . I t remains 
our opir:io n t ha t the judicial i nvolvement. contemplated i n 
y our Febr uary 8, 2011 letter would constitut e a v iol ation 
o f t he Code of Judicial Con duct . 

Your argume nt t hat t he j u dge's activi t ies , shou ld b e 
classified a s either qi.tasi-judicial a c t iviti es under Canon 
4C(2) or gove rnment al act iviti e s under Canon 4C ( l ) did not 
persuade the Commission . Of critica l importance to t he 
Commiss i on was the fact t hat the j udge would be meet i ng 
wi t h those i ndiv i dual~J who, for t h e most part, would be 
represent i ng t he government i n a buse and neg l ect cases and 
in juvenile c ases , and many of the s a me indiv iduals woul d 
be t est i fy i ng at conteste d hearings. 

The t itle o f Canon 4 is "A J udge sha l l so conduct t h e 
judge I s ex.tra - j ud i c iaJ.. - a ct-i-v·-i t-'.i4 co- u-3- t o-mi-n-it·niz-e - the ris k4

-· ---­

of conf l ict with judicial obl igat ions." Canon 4 p roh i b its 
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a judge from servi ng on a n organizat i on t hat will be 
engaged in proceedi ngs that wou ld ordi nari ly come before 
the judge or organizations that will be regularly engaged 
in adversary proceedings in any cou rt. The Department, the 
Prosecuting Attorney and law enforcement of f icers regularly 
appear in cou r t . 

It appears to t he Judici a l I nvestigation Commi ssion 
that the s.takeholder meetings would of necessity discuss 
policy decisions of the Department, which coul d have a 
f uture political significance and cause the judge to appear 
to have t a ken a pos ition on p o licy issues that come before 
t he court, and imply a commitment by the judge on that 
policy or i ssu e. That is not a p roper role for a Wes t 
Vi rginia Circuit Court Judge. 

The Code of Judicial Con duct is dir ec t ed towards 
encouraging and mandati ng that j udges arc t o be the vis ibl e 
symbol o f government under the rule of law. Judi cial 
decisi on making mus t be perceived by the l a ity as be i ng 
disinterested and unmarred by willfulness or politi cs. J:..s 
much as it i s humanly possible to do so , a J 1.1dge' s 
motivati ons a nd o t her inf luence must not be seen as par t of 
the judicial mentaJ. ity. Judges are bound by the Canons not 
only in their professional but in their personal con.duct . 
A Judge should do nothing t o cause those who must appear 
before t he Judge to question his o r her i mpartiality . 

Th erefore, the opini o n of the J udi cial I nvesti gation 
Commission remains t h e same: we will not b e i ssu i ng an 
opinion that approves the proposed p r otocol for Judge - Le d 
S t akeholder Meetings. 

We do not agr ee with you r opini on that the welfar e of 
West Virgi nia's c h ildren wi l l be be t ter serve d if judges 
participate in these stakeno l der meetings as part of the 
judge's commi tmen.:: to the administrati on of justice . If 
judges are concerned about issues i n a b use and neglect 
cases there is not hing in the c a nons proh ibiting a judge 
from ask i ng Department workers to appe ar before the j u dge 
to address procedural i ssues. '!'h ere is nothing in t he Code 
of Judicial Conduct ~pr e"t,rent.--i-ag- ~- j-udgc- f-rom instruc t ing- law---
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enforcement officers as to the prope r procedure in j uven ile 
cases. 

Again, we regret t hat we can not endorse thi s program 
of the Court Impr ovement Program Overs i ght Board. We 
acknowledge the fine work of t he Court Improvement Program 
Oversight Boar d a nd the dedicat i on of those j udges who are 
commi tted to this work, and the ex t ra effort they spe n d 
a t tempt ing to make certain that the j udi cial system does 
serv e the best i n terest of our children. We also t hank you 
f or taki n g the time to express your opini on concer ning t h i s 
issue and your request that we revisit the issue . 

It is hoped that this corre s pondence ful ly addresses 
the questions which you have raised. If t he re is any 
further question regarding these matt ers , do not hesi t ate 
to contac t the Commission . 

Cc: 

~~/YJ<---___ 

Disciplinar y Counsel 

Ronal d E. Wil son, Chairperson 
J udic i a l Investigati on Commiss i on 

Judici al Investigation Commiss i on 


