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SEXUAL VIOLENCE:
A REVIEW OF CONCEPTS AND STATISTICS

Chapter Contents
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VI. Underreporting of Sexual Offenses...........ccoooeieiiiiiii, 9
VII.  False Reporting of Sexual Offenses ..., 9
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X. CONCIUSIONS ...t seeeesnnnnees 12
. Definition of Sexual Violence
A. Definitions Established by the Centers for Disease

Control and Prevention

Recognizing that sexual violence is a profound social and public
health problem, the Centers for Disease Control and Prevention have
adopted definitions of sexual violence that include seven categories or
types of sexual violence. Kathleen C. Basile, Linda Saltzman, Matthew
Breiding, Michaele Black & Reshma Mahendra, Centers for Disease
Control and Prevention, Sexual Violence Surveillance, Version 2.0, 11
(2014). These categories and defined terms were developed to study
sexual violence in terms of the number of incidents and trends, to
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determine the scope of the problem, and to examine sexual violence
across jurisdictions. These seven categories cover the following
completed or attempted acts of sexual violence: 1) forced penetration of a
victim; 2) alcohol/drug-facilitated penetration of a victim; 3) acts in which a
victim is made to penetrate a perpetrator or someone else; 4)
alcohol/drug-facilitated acts in which a victim is made to penetrate a
perpetrator or someone else; 5) non-physically forced penetration which
occurs after a person is pressured verbally or through intimidation or
misuse of authority to consent or acquiesce; 6) unwanted sexual contact;
and 7) non-contact unwanted sexual experiences. Sexual Violence
Surveillance at 11." Although the categories were primarily developed to
study the problem of sexual violence from a public health perspective,
these categories provide insight into the different aspects of sexual
violence.

B. Definitions Established by the National Incident-Based
Reporting System

As part of its mission to provide better data about crime, the
Uniform Crime Reporting Program, a program of the Federal Bureau of
Investigation, developed and implemented the National Incident-Based
Reporting System ("NIBRS") to collect information from law enforcement
agencies throughout the United States. Federal Bureau of Investigation,
https://www.bjs.gov/index.cfm?ty=dcdetail&iid=301 (accessed May 27,
2021). As the name of the reporting system implies, the concept of an
incident is central to the information that is reported. An incident is
defined as "one or more offenses committed by the same offender, or
group of offenders acting in concert, at the same time or place." Criminal
Justice Information Services Division, Uniform Crime Reporting Program,
2019.2.1 National Incident-Based Reporting System User Manual, 5
(2020), https://ucr.fbi.gov/crime-in-the-u.s/2019/crime-in-the-u.s.-
2019/tables/expanded-homicide-data-table-8.xIs. Information about
incidents is collected and analyzed regarding many different aspects, such
as the types of offenses, characteristics of victims, characteristics of
offenders, and other relevant information. Federal Bureau of
Investigation, https://www.bjs.gov/index.cfm?ty=dcdetail&iid=301
(accessed May 27, 2021).

" The term "non-contact sexual abuse" is defined as: "Sexual abuse that does not include
physical contact of a sexual nature between the perpetrator and the victim. This occurs against a
person without his or her consent, or against a person who is unable to consent or refuse. Some
acts of non-contact unwanted sexual experience occur without the victim's knowledge. This type of
sexual violence can occur in many different venues (e.g., school, workplace, in public, or through
technology)." Basile at 12. Non-contact unwanted sexual experiences include but are not limited
to (1) unwanted exposure to sexual situations such as exposure to pornography; (2) verbal or
behavioral sexual harassment; (3) threats of sexual violence to accomplish some other end; or (4)
unwanted filming, taking or disseminating photographs of a sexual nature of another person. /d.
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For the NIBRS, sexual offenses are divided into two general
categories: forcible and non-forcible sexual offenses. Data is collected for
the following types of offenses: rape, sodomy, sexual assault with an
object, fondling, incest, and statutory rape. National Incident-Based
Reporting System User Manual. An offense is classified as rape if the
victim did not consent or was incapable of giving consent. Offenses of
Statutory rape include facts in which a victim consented, was not forced,
but was under the age of consent. Id.

In addition to sexual offenses, data on human trafficking offenses is
collected. A subcategory of human trafficking involves commercial sex
acts as opposed to involuntary servitude. Reporting System User Manual.
Further, information about the offenses associated with prostitution is
collected. National Incident-Based Reporting System User Manual.

The definitions for offenses reported to the NIBRS are broad
definitions that are used to categorize similar crimes that occur throughout
the United States. They should not be used to charge a crime. The
NIBRS has based its definitions of offenses on common law definitions
included in Black's Law Dictionary, the Uniform Crime Reporting
Handbook, and the NCIC Uniform Offense Classifications,
https://ucr.fbi.gov/nibrs/2012/resources/nibrs-offense-definitions (accessed
May 27, 2021).

The common law definition of rape was limited to: "The unlawful
carnal knowledge of a woman by a man forcibly and against her will."
Black's Law Dictionary, 1427 (4th ed. 1968). In contrast, the concept of
sexual violence as defined by the NIBRS involves situations in which
physical force or the threat of force is absent, including situations where
the victim is incapable of consent because of a mental or physical
condition. Also, the concept of sexual violence includes other acts of
sexual contact in addition to sexual intercourse. Further, it indicates that a
victim of sexual violence can either be a male or a female. As
demonstrated by the NIBRS definitions, the concept of criminal sexual
violence encompasses situations that would not have met the narrow
elements outlined in the common law definition of rape.

Il Sexual Assault and Sexual Abuse in West Virginia Statutes
The NIBRS definitions were developed to study crime across
jurisdictions, not to charge defendants with specific crimes. The following

discussion outlines the characteristics of the crimes of sexual assault,
sexual abuse, and sex trafficking as established by West Virginia statutes.

Article 8B of Chapter 61 of the West Virginia Code is the primary
source of statutory authority for criminal acts of sexual violence in West
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Virginia. Article 8B divides criminal sexual acts into two general
categories: 1) acts that involve sexual intercourse or sexual intrusion and
are denoted as crimes of "sexual assault" (W. Va. Code §§ 61-8B-3
through -5); and 2) acts that involve non-intrusive sexual contact and are
denoted as crimes of "sexual abuse" (W. Va. Code §§ 61-8B-7 through -
9). The acts are gender neutral. The crimes are also distinguished by
whether the perpetrator used a deadly weapon, inflicted serious bodily
injury, or used forcible compulsion. The mental and physical state or
condition of the victim is also a factor in crimes of sexual assault or abuse.
Specifically, it is unlawful for a person to engage in sexual acts when a
victim meets the following statutorily defined terms: "physically helpless,"
"mentally defective," or "mentally incapacitated." Finally, the relative ages
of the perpetrator and the victim can determine whether criminal sexual
conduct has occurred. These statutes, therefore, take into account the
specific actions of the defendant and certain characteristics of a victim,
including the victim's mental or physical state and age.

In addition to the elements outlined above, the victim's lack of
consent is an element of every offense established by Article 8B. W. Va.
Code § 61-8B-2(a). Lack of consent may be proven by facts that show
forcible compulsion. The term "forcible compulsion" means the defendant
used physical force that overcame the victim's earnest resistance. W. Va.
Code § 61-8B-1(1)(a). By the statute's terms, resistance includes physical
resistance. However, it also includes "any clear communication of the
victim's lack of consent." Id. The State is not, therefore, required to show
that the victim engaged in acts that would constitute physical resistance to
the crime. Lack of consent may also be proven when the defendant
places the victim in fear of death or bodily injury through threats or
intimidation. W. Va. Code § 61-8B-1(1)(b). The term "forcible
compulsion" is further expanded when the victim is under 16 years of age
and the defendant is at least four years older. W. Va. Code § 61-8B-
1(1)(c). If the ages of the victim and the perpetrator fall within the
circumstances established by West Virginia Code § 61-8B-1(1)(c), any
intimidation may be sufficient to constitute forcible compulsion.

Not only addressing crimes that involve forcible compulsion, West
Virginia Code § 61-8B-2 establishes that certain victims are legally
incapable of consent. These victims include persons under 16 years old;
persons who meet the definition of the term "mentally defective;" persons
who meet the definition of the term "mentally incapacitated;" persons who
meet the definition of the term "physically helpless;" or persons who are
subject to confinement or supervision by a State or local government
entity and the actor is a person prohibited from having sexual intercourse
or causing sexual intrusion or contact pursuant to West Virginia Code §
61-8B-10. W. Va. Code § 61-8B-2(c).
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Defining sexual assault in terms of a victim's lack of consent, as
West Virginia Code § 61-8B-2 has done, was part of a general trend to
expand the traditional definition of rape and otherwise revise statutes that
established criminal penalties for sexual assault. It was recognized that
the common law definition of rape that required a showing of physical
resistance was "ill-advised and unrealistic" for several reasons. John H.
Biebel, | Thought She Said Yes: Sexual Assault in England and America,
19 Suffolk Transnat. Rev. 153, 180 (1995). First, a victim's physical
resistance would often result in more severe physical injuries. Secondly,
the victim could be too surprised or frightened to fight back. Third, some
aggressors who knew that the victim had not consented to sexual activity
could escape prosecution because the facts would not fit neatly into the
traditional set of facts commonly considered as rape. For a detailed
discussion concerning the development of sexual assault law, see Cheryl
A. Whitney, Non-Stranger, Non-Consensual Sexual Assaults: Changing
Legislation to Ensure that Acts are Criminally Punished, 27 Rutger L. J.
417 (1996); Stacey Fulter and Walter R. Mebane, Jr., The Effects of Rape
Law Reform on Rape Case Processing, 16 Berkeley Women's Law
Journal 72, 111 (2001).

Two other statutes, West Virginia Code § 61-8-12 which
criminalizes incest, and West Virginia Code § 61-8D-5 which criminalizes
sexual abuse by a parent, guardian, custodian, or person in position of
trust to a child, are also primary sources of statutory authority for criminal
acts of sexual misconduct. West Virginia Code § 61-8-12 criminalizes
sexual intercourse or sexual intrusion with certain relatives, including
incest within step-families. A victim's consent is immaterial to the offense
because the statute proscribes sexual intercourse or intrusion based
solely upon the relationship between the defendant and victim. Similarly,
West Virginia Code § 61-8D-5 prohibits sexual contact with a child if a
person meets one of the relationships identified in the statute. As is the
case with incest, consent is immaterial. These two statutes criminalize
sexual acts because of the relationship between the defendant and victim,
not because of forcible compulsion or because of the victim's lack of
consent. These two statutes, along with offenses established by Article
8B, are the core of statutory authority that criminalize sexually violent and
abusive acts in West Virginia.

Article 8C of Chapter 61 of the West Virginia Code has established
criminal offenses associated with child pornography. Specifically, West
Virginia Code § 61-8C-2 criminalizes acts related to the photographing or
filming of minors engaged in sexually explicit conduct. In addition, West
Virginia Code § 61-8C-3 prohibits the distribution of material that depicts
minors engaging in sexually explicit conduct. Similarly, West Virginia
Code § 61-8D-6 prohibits the distribution of material by a parent, guardian,
or custodian when the material portrays a child engaging in sexually
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explicit conduct and the child is under the adult's care, custody, and
control.

Provisions in the West Virginia Computer Crime and Abuse Act,
Article 3C of Chapter 61 prohibit the transmission of obscene material to a
person if the recipient requests that the sender desist from sending them
this material. W. Va. Code § 61-3C-14a. Another section of Article 3C
criminalizes the solicitation of a minor by a computer to engage in illegal
sexual activity. W. Va. Code § 61-3C-14b. Since the term "computer" is
broadly defined to include a wide range of electronic devices, including
cell phones, the statute provides redress when an adult solicits a minor by
using a variety of electronic devices. W. Va. Code § 61-3C-3(c).

In addition to criminalizing forced labor, Article 14 of Chapter 61
establishes criminal penalties for human trafficking that include penalties
for trafficking minors or adults for commercial sexual activity. More severe
penalties are established when the victim is a minor. Also, this article
establishes criminal penalties for debt bondage, which may involve
commercial sexual activity for a debt, either real or purported. W. Va.
Code § 61-14-4. Further, this article establishes criminal penalties for
using coercion to force an adult to engage in commercial sexual activity or
making a minor available for commercial sexual activity. W. Va. Code §
61-14-5. Finally, it is a criminal offense to knowingly patronize an
individual who is subject to sexual servitude. W. Va. Code § 61-14-6.

Not only does this article establish criminal penalties for trafficking
offenses, it has also provided immunity from juvenile prosecutions for
prostitution when the charged individual is a victim of human trafficking.
W. Va. Code § 61-14-18. Presumptively, a minor should be considered a
victim of human trafficking. Further, a victim of human trafficking may be
eligible for expungement of convictions or juvenile adjudications for
prostitution when the offense was the direct result of human trafficking.
W. Va. Code § 61-9-14. These provisions, therefore, provide relief to
human trafficking victims who have been coerced into prostitution.

11l. Overview of National Statistics

According to the results of the 2019 National Crime Victimization
Survey, there were 459,310 rapes or sexual assaults that involved victims
age 12 or older in 2019. Bureau of Justice Statistics, U.S. Dept. of
Justice, Criminal Victimization, 2019, 3 (2020). The 2019 statistics
indicate that reported rate of rape or sexual assault decreased from 2.7
victimizations per 1,000 persons in 2018 to1.7 victimizations per 1,000
persons in 2019. /d.
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The Bureau of Justice Statistics released a special report with data
regarding female victims of sexual violence from 1994 to 2010. See
Bureau of Justice Statistics, U.S. Dept. of Justice, Female Victims of
Sexual Violence, 1994-2010 (2016). The special report was first
published in 2013, and the revised version was published in 2016.
According to the report, the victims of sexual violence were predominantly
female, and only 9% of the cases involved a male victim. Female Victims
of Sexual Violence at 3. From 2005 to 2010, females who were 34 years
old or younger, lived in lower income households, and who lived in rural
areas experienced the highest rates of sexual violence. Female Victims of
Sexual Violence at 1. The rate of sexual assault and rape victimizations
among females declined with age, and females aged 12 to 34 years old
experienced the highest rate of victimization, about 4 victimizations per
1,000. Female Victims of Sexual Violence at 3. However, the rates for
sexual violence were lower in the period of 2005 to 2010 than 1994 to
1998 for all racial and ethnic groups. /d. Women who have never married
or have been divorced also had higher rates of sexual violence. /d.

About 55% of rape or sexual assault cases occurred at or near the
victim's home, and 12% occurred at or near the home of a friend, relative,
or acquaintance. Female Victims of Sexual Violence at 4. In most cases
(78%), the victim knew the offender. The statistics indicate that about 3 in
4 victims knew the offender. An intimate partner committed about 34% of
all of the offenses, 6% were committed by a relative or family member,
and 38% were committed by a friend or acquaintance. The percentage of
cases committed by a stranger remained unchanged from 1994 to 2010 at
22%. Female Victims of Sexual Violence at 4.

Approximately, one-half of the victimizations were committed by an
offender who was 30 years old or over. White males committed the
majority of crimes of sexual violence; however, this percentage has
decreased over time from 70% in 1994 to 1998 to 57% from 2005 to 2010.
From 1994 to 2010, about 40% of the victims believed the offender had
been drinking or using drugs prior to the incident. In the majority of the
cases, the offender did not have a weapon. From 2005 to 2010, 11% of
offenders possessed or used a weapon. Of these cases, 6% had a
firearm and about 4% had a knife. Female Victims of Sexual Violence at
5.

These general statistics indicate that in most sexual assault cases,
the victim will typically be female, the offender will be someone she
knows, and the offender will most likely not use a weapon. Therefore, the
statistics indicate that cases involving sexual assault by a stranger, the
stereotypical rape case, occur much less frequently than cases involving
sexual assault by someone the victim knows.

1-7




Chapter 1

Although the National Criminal Victimization Survey is fairly
comprehensive, it only includes data for rape and sexual assault victims
age 12 and older. It, therefore, provides no data concerning crimes of
sexual violence against young victims and crimes against victims of any
age involving sexual violence other than sexual assault. In a study
published in 2000 based upon data from the NIBRS, forcible fondling? was
the most prevalent type of sexual offense among all age groups, and
amounted to 45% of the total sexual assault crimes. Bureau of Justice
Statistics, U.S. Dept. of Justice, Sexual Assault of Young Children as
Reported to Law Enforcement, 2 (2000). Forcible rapes, which were 42%
of the reported sexual assault crimes, were the second most prevalent
crime. According to this study, 67% of all victims of sexual assault were
under the age of 18 at the time of the crime. /d.

In 2018, the Bureau of Justice Statistics released a special report
on federal human trafficking prosecutions. See Bureau of Justice
Statistics, U.S. Dep't of Justice, Federal Prosecutions of Human-
Trafficking Cases, 2015 (2018). Human trafficking involves forced labor,
but it also encompasses offenses of sex trafficking and child pornography.
The report noted that sex trafficking is facilitated through internet
transactions and may take place in massage parlors, through escort
services, and through street prostitution. Federal Prosecutions of Human-
Trafficking Cases at 2. The report indicates that 1,923 suspects were
investigated for trafficking offenses, and 39% of the suspects were
charged with peonage, forced labor, or sex trafficking. In turn, 32% of the
suspects were charged with child pornography, and 29% were charged
with transportation for illegal sexual activity. Federal Prosecutions of
Human-Trafficking Cases at 4.

IV.  Statistics Concerning Sexual Offenses in West Virginia

According to information available on the website for the Federal
Bureau of Investigation, 238 of 436 West Virginia law enforcement
agencies provided data to the Uniform Crime Reporting Program.

Federal Bureau of Investigation, https://crime-data-
explorer.fr.cloud.gov/explorer/state/west-virginia/crime (accessed May 27,
2021). The website indicates that there were 582 rape incidents and 600
offenses reported for 2019. /d. It was noted that these statistics covered
87% of the population. Further statistics and information can be derived
from data sets available through the Crime Data Explorer.

2 Forcible fondling is defined as: "The touching of the private body parts of another person
for the purpose of sexual gratification, forcibly and/or against that person's will; or not forcibly or
against the person's will where the victim is incapable of giving consent because of his/her youth or
because of his/her temporary or permanent mental or physical incapacity." Sexual Assault of
Young Children at 13.
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According to these reports, 408 sexual offenses occurred in a
residence. In 150 of the offenses, the victim was acquainted with the
offender. The second highest category describing the relationship
between offender and victim was "otherwise known," and this relationship
was noted in 81 of the offenses. In 254 of the cases, a "personal weapon"
(hands, fist, feet, etc.)® was used, and in 194 of the cases, no weapons
were used.

V. Statistics Concerning Sex Trafficking in West Virginia

According to the National Human Trafficking Hotline, there were 38
reports of human trafficking through the end of the 2019 calendar year.
National Human Trafficking Hotline,
https://humantraffickinghotline.org/state/west-virginia (accessed May 27,
2021).

VL. Underreporting of Sexual Offenses

It is important to note that instances of rape and other sexual
offenses are usually undercounted in police reports because victims often
fail to report. From 2006 to 2010, 52% of all violent victimizations went
unreported. Bureau of Justice Statistics, U.S. Dept. of Justice,
Victimizations Not Reported to the Police, 2006-2010, 1 (2012). Of these
victimizations, 211,200 were rape and sexual assault offenses, and 65%
of all rape and sexual assaults were unreported. Victimizations Not
Reported at 4. Victims gave various reasons for their failure to report, but
the most prominent reason was the fear of reprisal or getting the offender
into trouble. Id. This line of reasoning is not surprising because, as
discussed earlier, most sexual offenses are committed by a nonstranger.
With regard to all violent crime victims, women are more likely to fail to
report because the victim was afraid of reprisal or getting the offender in
trouble. Victimizations Not Reported at 7. It can be concluded that a
greater number of sexual offenses will be unreported because these
offenses are typically against women and committed by a nonstranger.

VIl. False Reporting of Sexual Offenses

An "Overview of False Reporting" in cases involving sexual
violence examines this issue and misconceptions about it. National
Sexual Violence Resource Center, False Reporting,
https://www.nsvrc.org/sites/default/files/Publications NSVRC Overview F
alse-Reporting.pdf (accessed May 27, 2021). As discussed in the article,
a source of confusion often arises because of imprecise terminology

3Personal weapons are described as hands, fist, feet, etc.
https://ucr.fbi.gov/crime-in-the-u.s/2019/crime-in-the-u.s.-2019/tables/expanded-

homicide-data-table-8.xls.
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describing "false" reporting. In the article, a distinction is made between a
"false report," one in which an investigation proves that the allegations did
not occur, and a "baseless report," one in which determines that an
incident did not meet the elements of a crime, but the incident nonetheless
occurred. After reviewing scholarly literature examining this issue, it was
concluded that false reporting occurs in between 2 and 10 percent of
cases reported.

Similarly, a review of research indicates that false allegations of
rape occur in less than approximately 5% of all rape cases reported. Lisa
Avalos, The Chilling Effect: The Politics of Charging Rape Complainants
with False Reporting, 83 Brooklyn L. Rev. 807, 817 (2018).* As noted by
Professor Avalos, law enforcement officers, however, believe that more
than half of the complaints received are false. /d. Although the focus of
the article involves prosecution of rape victims for false reporting.
Professor Avalos notes that generally rapes are not properly investigated,
that law enforcement are skeptical of sexual assault victims, and there is
pressure on law enforcement to resolve reports without the investment of
adequate time or resources. /d. at 813. Recommendations include
legislation to strengthen rape investigation practices, legislation shielding
rape complainants from prosecution and legislation that mandates
improved data collection. /d. at 868-871. An awareness of these issues
provides insight when sexual assault cases are prosecuted.

VIIl. National Statistics on the Incarceration of Sex Offenders

Based upon national statistics, it was estimated that there were
233,636 offenders convicted of rape and sexual assault that were on
probation, on parole or incarcerated in 1994, and they represented 4.7%
of all convicted offenders. Lawrence A. Greenfeld, Bureau of Justice
Statistics, Sex Offenses and Offenders, 17 (1997). Approximately, 88,100
sex offenders were incarcerated in state prisons, and 875 sex offenders
were incarcerated in federal prisons. Sex offenders represented 9.7% of
all persons incarcerated in state prisons. In addition, 3.4% or 10,345
convicted sex offenders were incarcerated in jails. Of all convicted sex
offenders, 106,710 were on probation. As a percentage, sex offenders
represented only 3.6% of all convicted criminals who had been placed on
probation. There were 27,606 convicted sex offenders on parole, and
they represented 4.0% of all offenders on parole.

Sex Offenses and Offenders by Lawrence Greenfield was a
comprehensive study that has not been updated. Statistics that provide
total numbers or percentages of incarcerated sex offenders on a

4 Professor Avalos has published an earlier article on similar research. Lisa
Avalos, Policing Rape Complainants: When Reporting Rape Becomes a Crime, 20 J.
Gender Race & Just. 459 (2017).
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nationwide basis are not readily available. However, statistics the Federal
Bureau of Prisons provide information about the incarceration of sex
offenders in federal prisons. As of October 24, 2020, 15,994 (11.2%) of all
inmates incarcerated in federal prisons were convicted of a sex offense.
Federal Bureau of Prisons,
https://www.bop.gov/about/statistics/statistics_inmate offenses.jsp
(accessed May 27, 2021).

Xl. West Virginia Statistics on the Incarceration of Sex Offenders

The West Virginia statistics concerning the supervision and
incarceration of sex offenders include persons convicted of a crime that a
judge found to be sexually motivated and persons who admitted to
committing a sex offense but were convicted of other offenses because of
a plea bargain. Laura Hutzel, Erica Turley, West Virginia Department of
Military Affairs and Public Safety, West Virginia Sex Offender Study, 12
(2001). Therefore, the West Virginia statistics for incarcerated sex
offenders take into account more offenders than the national statistics. In
late 2000, there were 920 convicted sexual offenders in West Virginia who
were either incarcerated, on parole or on probation. Hutzel at 13. The
majority of these convicted sex offenders, 73.2%, were incarcerated in a
Division of Corrections and Rehabilitation Facility. At the time of this 2000
study, 17.7% of convicted sex offenders were on probation, and 8.4%
were on parole. Less than one percent, or 0.8%, were housed in juvenile
facilities. Hutzel at 12.

With regard to punishment imposed upon sex offenders in West
Virginia, a prison sentence (75.3% of all cases) was the most common
sentence. Only 10.9% of the sex offenders were placed on probation.
Further, 6.1% of the sex offenders were sentenced to both prison and
probation. Hutzel at 14.

This study pointed out that the majority of sex offenders discharged
their full sentence without being found eligible for release on parole. In
fact, only 37% of all sex offenders released in 1999 were released on
parole. Hutzel at 17. Therefore, sex offenders were more likely to be
released without supervision or assistance from parole officers, and
consequently, could not be compelled to participate in further sex offender
treatment. Certainly, the supervised release statute (West Virginia Code §
62-12-26), originally enacted in 2003, is intended to address this issue.

As of June 30, 2019, 1,032 of all inmates in the custody of the West
Virginia Division of Corrections and Rehabilitation were convicted of a
forcible sex offense. West Virginia Division of Corrections and
Rehabilitation Annual Report, 2019 at 39 (January 2020). Additionally,
254 inmates were convicted of a non-forcible sex offense. /d. 73 inmates
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had been convicted of offenses involving pornography or obscene
material. West Virginia Division of Corrections and Rehabilitation Annual
Report. It should be noted that each inmate is only represented once by
their most serious crime.

X. Conclusions

The definitions of sexual violence that were developed for public
health and criminal reporting purposes indicate that sexual violence
encompasses crimes that are much broader than the stereotypical
stranger rape case. Sexual violence, although primarily a crime of
violence against females, may involve male victims, especially juveniles.
Also, sexual violence crimes commonly involve situations in which the
victim knows the perpetrator. Further, sexual violence includes situations
in which a victim is unable to consent to sexual activity either because of
his or her age or mental or physical condition. Finally, the frequency of
false reports of rape is fairly low. The concepts and statistics discussed in
this chapter illustrate the wide variety of factual scenarios that a circuit
court will face in cases involving crimes of sexual violence.
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. Legal Definitions Generally Applied in Sexual Crimes

Article 8B, Chapter 61 of the West Virginia Code is the primary
source of statutory authority for sexual offenses. West Virginia Code § 61-
8B-1 defines a set of terms included in Article 8B. In addition, statutory
sections in Article 8D, Chapter 61, "Child Abuse," establish definitions for
sexual crimes against children. Further, West Virginia Code § 61-8-12
establishes definitions included in the crime of incest. These various
definitions govern the determination of the type of offense or offenses to
be charged.

Bodily Injury: This term is defined as substantial physical pain,
illness, or any impairment of a physical condition. W. Va. Code § 61-8B-
1(9). The scope of the term is fairly broad and could be applied to a range
of physical conditions that occur as a result of a sexual crime. It does not,
however, include emotional or psychological injuries. This term is
included in the definition of forcible compulsion.

Child: A child is a person who is under age 18 and who has not
been emancipated by law. W. Va. Code § 61-8D-1(2). Emancipation
occurs when a child is over age 16, and a court orders the emancipation.
Secondly, a child can be emancipated by operation of law if he or she is
over age 16 and he or she marries. W. Va. Code § 49-4-115.

Custodian: This term is included in the offense of sexual abuse
by a parent, guardian, custodian, or person in position of trust to a child.
W. Va. Code § 61-8D-5. A custodian of a child must be over age 14 and
must have actual physical possession or care and custody of a child on
either a full-time or temporary basis. W. Va. Code § 61-8D-1(4). A person
may be considered a "custodian” even if he or she has not been granted
custody of a child by a contract, agreement, or legal proceeding.

The definition of a "custodian" also expressly includes the spouse
of a parent, guardian or custodian, or a person who cohabits with a parent,
guardian, or custodian in the relationship of husband and wife. This
definition, therefore, includes step-parents of a child or a significant other
of a parent, guardian, or custodian. To be considered a custodian, a
spouse or significant other must share actual physical possession or care
and custody of a child with the parent, guardian, or custodian of a child.
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As established by West Virginia Code § 61-8D-1(4), a person can be
considered a custodian in situations when a person has physical custody
on a temporary basis.

The West Virginia Supreme Court has recognized that whether an
individual qualifies as a custodian "has always been an issue for the jury
to determine." Syl. Pt. 4, State ex rel. Harris v. Hatcher, 236 W. Va. 599,
605, 760 S.E.2d 847, 853 (2014) (holding that whether a school bus driver
who assaulted a 14 year-old student in her home was a custodian or
person of interest is a jury question). See also State v. Chic-Colbert, 231
W. Va. 749, 749 S.E.2d 642 (2013); State v. Edmonds, 226 W. Va. 464,
702 S.E.2d 408 (2010); State ex rel. Bowers v. Scott, 226 W. Va. 130, 697
S.E.2d 722 (2010); State v. Cecil, 221 W. Va. 495, 655 S.E.2d 517 (2007);
State v. Collins, 221 W. Va. 229, 654 S.E.2d 115 (2007); Syl. Pt. 1, State
v. Stephens, 206 W. Va. 420, 525 S.E.2d 301 (1999).

The Court has further noted that these cases are "fact-intensive by
nature." Harris, 760 S.E.2d at 853. Therefore, the specific facts of a case
will determine whether a person who either resides in a household or
cares for a child meets the definition of a "custodian." In a case in which a
defendant sexually assaulted a girl during four-wheeler rides, the Supreme
Court held that there was sufficient evidence to conclude that the
defendant was a "custodian" because he had temporary physical
possession of the girl during four-wheeler rides. State v. Collins, 221 W.
Va. 229, 654 S.E.2d 115 (2007); State v. Cecil, 221 W. Va. 495, 655
S.E.2d 517 (2007) (holding that there was sufficient evidence to find that
the defendant was a custodian when the victims spent the night at the
defendant's home).

In a case in which a defendant was convicted of sexual abuse by a
custodian or person in a position of trust, he challenged the sufficiency of
the evidence as it related to his status as a custodian for a minor who was
a neighbor. State v. Timothy C., 237 W. Va. 435, 787 S.E.2d 888 (2016)."
At trial, the evidence showed that the defendant was a neighbor to one of
the victims, A.O., and her family. Apparently, A.O. was playing outside
and fell asleep with her younger siblings. The defendant picked her up
and carried her into the house while she was sleeping, and the defendant
placed her on a bed and lifted her hand and placed it on his penis. During
the incident, she awoke and ran out of the house. Analyzing the evidence,
the Supreme Court noted the testimony that indicated the familiarity
between the defendant and the neighbor's family and with the victim in
particular. With regard to the night in question, the Court noted that the

" The defendant's convictions against his daughter were reversed because the
trial court excluded DNA evidence that showed that the semen on his daughter's shirt
came from another person. The trial court had excluded the DNA evidence under Rule of
Evidence 412(b)(1).

2-3




Chapter 2

defendant voluntarily picked up A.O. and assumed supervisory
responsibility by doing so. Accordingly, the Court concluded that the
defendant took temporary physical control of A.O. and, therefore, met the
definition of a custodian.

Contrastingly, in a case in which the appellant, who was the victim's
uncle, sexually assaulted a 12-year-old girl on her living room couch, the
Supreme Court held that the defendant was not custodian although he
was the only adult in the room. State v. Longerbeam, 226 W. Va. 535,
703 S.E.2d 307 (2010). The Court concluded that he was not a custodian
because the victim's 16-year-old sister was present in the home, she had
been charged with supervisory responsibility, and the presence of the
appellant and his wife, who were older, did not displace her caregiver
status. 226 W. Va. at 540, 703 S.E.2d at 312.

Deadly Weapon: This term is not limited to any specific type of
weapon. Rather, it refers to any instrument, device, or thing that could
inflict either death or a substantial physical injury. W. Va. Code § 61-8B-
1(11). The term is further broadened to include things that are designed
or specially adapted to be used as weapons. It also includes anything that
is possessed, carried, or used as weapons. Under this definition, objects
that would not ordinarily be considered weapons, such as a baseball bat
or scissors, could meet the definition of a deadly weapon, provided that
the object was intended or used as a weapon. This term is included in the
offense of first degree sexual assault. W. Va. Code § 61-8B-3.

Forcible Compulsion: The term "forcible compulsion" is defined
as "physical force that overcomes such earnest resistance as might
reasonably be expected under the circumstances." W. Va. Code § 61-8B-
1(1)(a). Itis included as an element in the offense of second degree
sexual assault (W. Va. Code § 61-8B-4) and first degree sexual abuse (W.
Va. Code § 61-8B-7). As established by the statute, resistance includes
the victim's physical resistance or struggles against the perpetrator. It is,
however, not limited to a physical struggle. Rather, any clear
communication from the victim that indicates that the victim is not
consenting to the perpetrator's actions may constitute "earnest
resistance." W. Va. Code § 61-8B-1(1).

Within the context of the definition of "forcible compulsion," what
constitutes "earnest resistance" is not specified. Rather, the definition
indicates that the "physical force" must overcome the victim's earnest
resistance "as might reasonably be expected under the circumstances."
W. Va. Code § 61-8B-1(1) (emphasis added). The term "earnest
resistance" must, therefore, be considered in light of the specific facts of
each case.
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Forcible compulsion also includes threats or intimidation, which can
either be expressed or implied. W. Va. Code § 61-8B-1(1)(b). The threat
or intimidation must place a person in fear of immediate death, bodily
injury, or kidnapping. When these threats are directed at a third person
rather than the victim of the sexual offense, these types of threats can also
constitute forcible compulsion.

The statutory definition of forcible compulsion is expanded for
victims who are under 16 years of age and the perpetrator is at least four
years older than the victim. W. Va. Code § 61-8B-1(1)(c). When the
relative ages of the victim and perpetrator meet the elements of this
statutory subsection, any intimidation, whether expressed or implied, may
constitute forcible compulsion. The definition of intimidation in these
circumstances is not limited to threats of death, bodily injury, or
kidnapping. This definition, therefore, recognizes that a victim under the
age of 16 may be more readily coerced through intimidation than other
victims, provided that the perpetrator is at least four years older.

Guardian: This term is included in the offense of sexual abuse by
a parent, guardian, custodian, or person in a position of trust to a child.
W. Va. Code § 61-8D-5. A guardian of a child is any person who has care
and custody of a child as the result of any contract, agreement, or legal
proceeding. W. Va. Code § 61-8D-1(5). This term refers to an
arrangement in which a person's relationship to a child has been formally
established. If there is a significant factual dispute about whether a
person is a guardian or not, the person could most likely also be identified
as a "custodian," one of the other types of persons in control of a child
specifically identified by West Virginia Code § 61-8D-5.

Married: The term "married" includes persons who are legally
married. It also includes persons "who live together as husband and wife
regardless of the legal status of their relationship." W. Va. Code § 61-8B-
1(2). Although this phrase seems somewhat vague, there are no cases
that explain or more precisely define it. At the very least, it would require
some period of regular cohabitation.

First degree (W. Va. Code § 61-8B-3(a)(2)) and third degree sexual
assault (W. Va. Code § 61-8B-5(a)(2)) criminalize certain sexual acts
between persons based upon the relative ages of the victim and
perpetrator. However, the express language of the statutes indicates that
if the persons are married, the sexual acts would not constitute a crime.
Given the age of the victims -- under 12 in cases of first degree sexual
assault and under 16 in cases of third degree sexual assault -- such a
defense would only be raised in highly unusual circumstances.
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Mentally Defective: The term mentally defective involves a person
who has a mental disease or defect that causes him or her to be incapable
of appraising the nature of his or her conduct. W. Va. Code § 61-8B-1(3).
The term is, by design, fairly broad so that a range of conditions could fall
within it. This definition would typically involve persons who suffer from
mental retardation or other similar mental defects. It also could include
persons who suffer from some type of dementia. A person who is
considered to be "mentally defective" is incapable of consent to sexual
activity. W. Va. Code § 61-8B-2(c)(2). Therefore, consent could not be
raised as a defense to sexual offenses when the victim's disability meets
this definition. This term is included as an element for third degree sexual
assault (W. Va. Code § 61-8B-5) or second degree sexual abuse (W. Va.
Code § 61-8B-8).

Mentally Incapacitated: The term "mentally incapacitated" is a
temporary condition caused by a controlled or intoxicating substance that
is administered without the person's consent. W. Va. Code § 61-8B-1(4).
Certainly, this definition involves substances used in drug-facilitated
sexual assaults. A person can also be rendered "mentally incapacitated"”
by any act committed upon the victim without his or her consent. A person
who is mentally incapacitated is deemed incapable of consent. W. Va.
Code § 61-8B-2(c)(3). This term establishes an element for third degree
sexual assault (W. Va. Code § 61-8B-5) or second degree sexual abuse
(W. Va. Code § 61-8B-8).

By its express language, this term would not typically include self-
induced intoxication because the substance must be administered without
the person's consent. However, depending on the factual circumstances,
a person, after voluntarily becoming intoxicated, could be considered
"physically helpless" if he or she could not communicate an unwillingness
to act. See State v. Kirk N., 214 W. Va. 730, 591 S.E.2d 288 (2003); State
v. McFarland, 228 W. Va. 492, 721 S.E.2d 62 (2011) (finding that the
evidence for a conviction for second degree sexual assault because of
physical helplessness due to voluntary intoxication was sufficient, but
reversing the conviction based upon the improper admission of Rule
404(b) evidence). The term "physically helpless" is one of the elements
for second degree sexual assault. W. Va. Code § 61-8B-4.

Parent: By definition, a parent of a child can be either a biological
or adoptive parent. W. Va. Code § 61-8D-1(8). A step-parent, however,
would be included in the definition of the term "custodian." This term is
included in the offense of sexual abuse by a parent, guardian, custodian,
or person in a position of trust to a child. W. Va. Code § 61-8D-5.

Physically Helpless: The term includes circumstances in which a
victim is unconscious. W. Va. Code § 61-8B-1(5). Although the term
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implies that the victim would ordinarily be "physically disabled," the
definition is not limited to those circumstances. It also includes any
circumstances in which a person cannot communicate an unwillingness to
act. A person is considered incapable of consent if he or she is physically
helpless. W. Va. Code § 61-8B-2(c)(4). This term establishes elements
for the offenses of second degree sexual assault (W. Va. Code § 61-8B-4)
and first degree sexual abuse (W. Va. Code § 61-8B-7).

In a case in which a juvenile victim was severely intoxicated and at
times unconscious because of alcohol consumption, the West Virginia
Supreme Court held that the evidence was sufficient to adjudicate the
juvenile respondent for the offense of second degree sexual assault.
State v. Kirk N., 214 W. Va. 730, 591 S.E.2d 288 (2003). In footnote 7,
the Court noted that the victim was close to passing out and that she
drifted in and out of consciousness during the assault.

In a case in which a victim was voluntarily intoxicated and had used
drugs, the Supreme Court found that evidence was sufficient to support a
second degree assault conviction, but reversed the conviction based on
the improper admission of Rule 404(b) evidence. State v. McFarland, 228
W. Va. 492, 721 S.E.2d 62 (2011). On appeal, the defendant had argued
that he did not know or recognize that the victim had been mentally
incapacitated to the point of physical helplessness, one of the elements in
the statute. The Court, however, noted that the victim testified that she
had passed out and had awoken with her pants on inside out and that she
had never consented to sexual contact with the defendant. Also, the
nurse who examined the victim testified that the victim's injuries were
consistent with sexual assault. Further, the defendant's semen was found
on the victim's pants. For these reasons, the Court concluded that there
was sufficient evidence for a reasonable trier of fact to convict the
defendant of second degree sexual assault. 228 W. Va. at 498, 721
S.E.2d at 68.

Person in a Position of Trust in Relation to a Child: This
definition expands criminal liability to broad categories of persons who
generally provide care or supervision for children. W. Va. Code § 61-8D-
1(13). Itincludes any person who acts in the place of a parent and is
charged with a parent's rights, duties, or responsibilities. This definition
also includes someone who is responsible for the general supervision of a
child's welfare. Further, it includes someone who, because of his or her
occupation or position, is charged with duties relating to the health,
education, welfare, or supervision of the child. This term would, therefore,
include persons such as teachers, coaches, or counselors. No definitive
list is, however, established by this statutory definition.
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Similar to the analysis of whether an individual is a "custodian," the
determination of whether an individual is a "person in position of trust” is
also a question for the jury. State ex rel. Harris v. Hatcher, 236 W. Va.
599, 605, 760 S.E.2d 847, 853 (2014) (holding that an individual's status
under West Virginia Code § 61-8D-5 is a question of fact). Accordingly,
this conclusion is very fact-specific. See Longerbeam, 226 W. Va. 535,
703 S.E.2d 307 (2010) (holding that defendant, who was the victim's uncle
and the only adult present during the assault, was not a person in a
position of trust); State v. Edmonds, 226 W. Va. 464, 702 S.E.2d 408
(2010) (holding that the defendant, a custodian who worked at the child's
church and school, was a "person of trust"); State v. Gary A., 237 W. Va.
762, 791 S.E.2d 392 (2016) (holding that a person may be found to be a
person in a position of trust to a child when a sexual assault occurs at the
defendant's residence and he or she is supervising the child).

In Longerbeam, the Court held that where the child was not under
the supervision of the appellant when the abuse occurred, the appellant
was not a person in a position of trust. 226 W. Va. at 541, 703 S.E.2d at
313. However, later cases have called into question the proposition that
the defendant be acting as a person of trust at the time of the incident.
See, e.g., Ballard v. Thomas, 233 W. Va. 488, 759 S.E.2d 231, n. 14
(2014). Instead, in Ballard, the Court suggested that the "'care, custody,
and control' element may derive from the statutorily-defined relationship”
(citing cases). Although this definition is fairly broad, a person cannot be
subject to criminal liability as a person in a position of trust to a child
unless he or she is at least four years older than the child. W. Va. Code §
61-8D-5(d).

Serious Bodily Injury: This definition includes a bodily injury that
creates a substantial risk of death or serious or prolonged disfigurement.
W. Va. Code § 61-8B-1(10). This definition also includes any prolonged
impairment of health. Further, serious bodily injury includes the prolonged
loss or impairment of the function of any bodily function. This term is
referenced in the definition of the term "deadly weapon." W. Va. Code §
61-8B-1(11). Itis also included in the offense of first degree sexual
assault. W. Va. Code § 61-8B-3.

Sexual Contact: Sexual contact occurs when the victim's breasts,
buttocks, anus, or any part of his or her sex organs are intentionally
touched. W. Va. Code § 61-8B-1(6). It can also occur when the
perpetrator intentionally touches any part of the victim's body with his or
her sex organs. By the terms of this definition, the touching must be
intentional. It, however, can occur either directly or through clothing. For
the purposes of Article 8B, sexual contact is limited to situations where the
victim and perpetrator are not married. It should be noted, however, that
the term "married" would include adults who live together as husband and
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wife. W. Va. Code § 61-8B-1(2). The term "sexual contact" is limited by
one last element. The purpose for the intentional touching must be done
to gratify the sexual desire of either the actor or the victim.

This term is included in the statutes that criminalize first, second,
and third degree sexual abuse. W. Va. Code §§ 61-8B-7 through -9.
Additionally, this term is included in the offense established by West
Virginia Code § 61-8D-5, namely sexual abuse by a parent, guardian,
custodian, or person in a position of trust to a child. W. Va. Code § 61-8D-
1(9).

Sexual Exploitation: This term refers to the sexual exploitation of
children only. W. Va. Code § 61-8D-1(10). This act occurs when a
parent, guardian, custodian, or other person in a position of trust
convinces a child, whether by persuasion, inducement, enticement, or
coercion, to engage in sexually explicit conduct. It does not matter
whether financial gain is used to motivate the child to engage in the
conduct. Sexual exploitation may also occur when a parent, guardian,
custodian, or other person in a position of trust causes a child to display
his or her sex organs for the person's sexual gratification. Further, it
occurs when a child is motivated to display his or her sex organs, and the
display would likely be observed by others who would be affronted or
alarmed. ltis included in the offenses established by West Virginia Code
§ 61-8D-5.

Sexual Intercourse: This term includes any act involving
penetration of the female sex organ by the male sex organ. W. Va. Code
§§ 61-8B-1(7); 61-8D-1(11). Although penetration is an essential element,
any penetration, "however slight," constitutes sexual intercourse. Sexual
intercourse also includes contact between the mouth of one person and
the sex organs of another. It further includes contact between the sex
organs of one person and the anus of another person. This term
establishes an element for first through third degree sexual assault. W.
Va. Code §§ 61-8B-3 through -5. Additionally, this definition applies to the
offenses of sexual abuse by a parent, guardian, custodian, or person in a
position of trust to a child and to incest. W. Va. Code §§ 61-8-12; 61-8D-
5.

Sexual Intrusion: This term is defined as any act that involves
penetration of the female sex organ or the anus of the victim by an object.
W. Va. Code § 61-8B-1(8). Similar to sexual intercourse, even slight
penetration constitutes sexual intrusion. Since the word "object" is not
more specifically defined, it certainly could involve digital penetration, as
well as penetration with any object. The purpose of the penetration could
be to humiliate or degrade the victim. The purpose could also be to gratify
the sexual desire of either party. In addition to sexual assault offenses
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established by Article 8B, this definition applies to the offenses of incest
and to sexual abuse by a parent, guardian, custodian, or person in a
position of trust to a child. W. Va. Code §§ 61-8-12(13); 61-8D-1(12).

Il. Joinder and Severance of Offenses

Rule 8(a) of the West Virginia Rules of Criminal Procedure governs
both permissive and mandatory joinder of criminal offenses. Rule 13 of
the West Virginia Rules of Criminal Procedure governs the consolidation
of indictments or informations for trial. Addressing severance, Rule 14 of
the West Virginia Rules of Criminal Procedure determines when separate
trials should be conducted for separate offenses or different defendants.
Although these joinder and severance rules apply to all criminal offenses,
they are often used in cases involving sexual offenses.

A. Permissive Joinder

Rule 8(a)(1) governs permissive joinder of offenses and establishes
that two or more offenses may be charged in separate counts of a
charging instrument, provided that the offenses are of the same or similar
character. The charged offenses may be felonies, misdemeanors, or
both. This permissive joinder rule is similar to the provisions of Rule
8(a)(1) of the Federal Rules of Criminal Procedure.

Rule 13 of the West Virginia Rules of Criminal Procedure allows a
court to consolidate two or more informations or indictments for trial,
provided the offenses could have been joined in a single indictment or
information. To be subject to joinder, multiple offenses must, at a
minimum, meet the requirements for permissive joinder established by
Rule 8(a)(1).

With regard to whether indictments could be consolidated because
they are same or similar offenses, the West Virginia Supreme Court has
recognized that same or similar offenses may "arise out of wholly
separate, unconnected transactions." State v. Hatfield, 181 W. Va. 106,
109, 380 S.E.2d 670, 673 (1988) (citing cases). The Court also
recognized that the offenses need not be identical in nature. Id. Further,
a "[m]ere lapse of time between the commission of the offenses does not
render joinder improper." Id. Speaking to the propriety of joinder of same
or similar offenses under either Rule 8 or Rule 13, the Court explained
further that "the government should not be put to the task of proving what
is essentially the same set of facts more than once, and the defendant
should be spared the task of defending more than once against what are
essentially the same, or at least connected, charges." Hatfield, 181 W.
Va. at 110, 380 S.E.2d at 674 (citing United States v. McGrath, 558 F.2d
1102, 1106 (2d Cir. 1977)). Under permissive joinder and consolidation
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principles, a defendant can be subject to one trial when several different
offenses were committed, provided that they are of the same or similar
character. W. Va. R. Crim. P. 8(a).

B. Mandatory Joinder

Rule 8(a)(2) governs the mandatory joinder of offenses and
establishes two preliminary conditions regarding when multiple offenses
must be joined in a single prosecution. To be subject to mandatory
joinder, the offenses must have been committed in the same county that
has jurisdiction and venue over the offenses. Secondly, the prosecuting
attorney must have known or should have known of the offenses at the
commencement of the prosecution. Provided these two prerequisites are
met, offenses are subject to mandatory joinder when they are based on
the same act or transaction, or when they are based on two or more acts
or transactions, so long as they are connected together or constitute a
common scheme or plan. W. Va. R. Crim. P. 8(a)(2). However, the West
Virginia Supreme Court has recognized that a prosecutor may bring an
additional misdemeanor charge after an indictment as long as the facts for
the new charge were not known at the time of indictment. Syl. Pt. 2, State
v. Hartman, 229 W. Va. 749, 735 S.E.2d 898 (2012).

The West Virginia Supreme Court has recognized that Rule 8(a) is
a procedural, as opposed to constitutional, rule. State v. Johnson, 197 W.
Va. 575, 586, 476 S.E.2d 522, 533 (1996) (superseded by rule on other
grounds in State v. Rogers, 231 W. Va. 205, 215, 744 S.E.2d 315, 325
(2013) and State v. Larry A.H., 230 W. Va. 709, 742 S.E.2d 125 (2013)).
Its purpose is "to avoid the harassment and anxiety of multiple trials for
defendants and to promote efficiency and fiscal economy within our
judicial system by holding a unitary trial." Syl. Pt. 2, State ex rel. Blaney v.
Reed, 215 W. Va. 220, 599 S.E.2d 643 (2004). However, it "is not
intended to afford a defendant with a procedural expedient to avoid a
prosecution." Johnson, 197 W. Va. at 587, 476 S.E.2d at 534 (quoting
Commonwealth v. Bartley, 396 A.2d 810, 813 (Pa. 1979)).

Rule 8(a)(2) provides that a subsequent prosecution is barred if the
offenses should have been prosecuted as separate counts in a single
indictment. When multiple offenses are subject to the mandatory joinder
provisions of Rule 8(a)(2) and the State has initiated a subsequent
prosecution, then the charging document (indictment, information, or
complaint) must be dismissed. Syl. Pt. 5, State ex rel. Forbes v. Canady,
197 W. Va. 37, 475 S.E.2d 37 (1996) (But see Hartman, 229 W. Va. 749,
754, 735 S.E.2d 898, 903). Dismissal of the subsequent criminal charges
that should have been joined with the earlier case, however, is only proper
"if jeopardy attached to any of the offenses in the initial prosecution." Syl.
Pt. 3, in part, State ex rel. Blaney v. Reed, 215 W. Va. 220, 599 S.E.2d
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643 (2004). A defendant is considered to be in jeopardy "when he has
been placed on trial on a valid indictment, before a court of competent
jurisdiction, has been arraigned, has pleaded and a jury has been
impaneled and sworn." Syl. Pt. 1, in part, Adkins v. Leverette, 164 W. Va.
377, 264 S.E.2d 154 (1980) (quoting Brooks v. Boles, 151 W. Va. 576,
153 S.E.2d 526 (1967)). These offenses may also be subsequently
prosecuted if the defendant waives his right to mandatory joinder. W. Va.
R. Crim. P. 8(a)(2).

C. Severance of Offenses

Although Rules 8 and 13 govern the joinder of offenses in a
charging document and for trial, Rule 14(a) allows a court to conduct
separate trials if the joinder of the offenses is prejudicial to either the State
or a defendant. It is within the trial court's sound discretion to determine
whether to grant a motion for severance. Syl. Pt. 3, State v. Hatfield, 181
W. Va. 106, 380 S.E.2d 670 (1988). In Hatfield, the Supreme Court found
an abuse of that discretion and reversed the convictions of a defendant for
two different abductions in the same trial because the defendant was
unfairly prejudiced by the introduction of evidence of separate and distinct
offenses. Nevertheless, even with separate and distinct offenses, "A
defendant is not entitled to relief from prejudicial joinder pursuant to Rule
14 of the West Virginia Rules of Criminal Procedures when evidence of
each of the crimes charged would be admissible in a separate trial for the
other." Syl. Pt. 2, State v. Milburn, 204 W. Va. 203, 511 S.E.2d 828
(1998).

The West Virginia Supreme Court has addressed a case in which a
defendant was found guilty of 20 charges of sexual offenses against his
two daughters and his two stepdaughters. State v. Frank S., 236 W. Va.
761, 783 S.E.2d 881 (2016). Before trial, the defendant had moved for
severance of the charges pursuant to Rule 14(a) of the West Virginia
Rules of Criminal Procedure. On appeal, the defendant claimed that the
joinder of the offenses was prejudicial and, therefore, the trial court lacked
jurisdiction to deny the severance motion. He claimed that the joinder of
the offenses might have led to conclude that he was guilty on the
accumulation of the evidence, as opposed to the facts of each charge.

Rejecting this argument, the Supreme Court noted this type of
alleged prejudice does not provide a basis to sever the charges. See
State v. Milburn, 204 W. Va. 203, 511 S.E.2d 828 (1998). The Court
further noted that a defendant's claim that he would have a better chance
at acquittal does not warrant separate proceedings. See 1A Charles Alan
Wright et al., Federal Practice and Procedures: Criminal, § 222 (4th ed.
2015); State v. Rash, 226 W. Va. 35, 697 S.E.2d 71 (2010).
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In Frank S., the Court went on to discuss the principle that it is not
appropriate to grant a severance motion when evidence of each crime
would be admissible in a separate proceeding. See Syl. Pt. 2, Milburn,
204 W. Va. 203, 511 S.E.2d 828. The Court went on to conclude that
evidence of the other crimes would be admissible at trial had the court
granted the severance motion. See Syl. Pt. 2, State v. Edward Charles L.,
183 W. Va. 641, 398 S.E.2d 123 (1990); Rash, 226 W. Va. 35, 697 S.E.2d
71. The Court further concluded that a court, may, but is not required to
conduct a McGinnis hearing when it conducts a hearing on a severance
motion. The Court cited to State v. Ludwick, 197 W. Va. 70, 475 S.E.2d
70 (1996) and referred to the requirement to consider a severance motion
in depth. 236 W. Va. at 767, 783 S.E.2d at 887. For these reasons, the
Court affirmed the denial of the defendant's severance motion.

1l. Joinder and Severance of Defendants

Rule 8(b) of the West Virginia Rules of Criminal Procedure allows
two or more defendants to be charged in the same indictment or
information when the defendants allegedly participated in the same act or
transaction or in the same series of acts or transactions. The defendants
may be charged in the same count or counts, or they may be charged in
separate counts. It is not necessary for all of the joined defendants to be
charged in each count.

When a charging instrument could have named two or more
defendants, a trial court may order a joint trial for multiple defendants. W.
Va. R. Crim. P. 13. However, Rule 13 further states that a court in felony
cases involving multiple defendants may not order a joint trial if either a
defendant or the State objects. /d.

When multiple defendants have been charged with a felony in the
same instrument or their trials have been subject to consolidation, Rule
14(b) of the West Virginia Rules of Criminal Procedure indicates that a trial
court has the discretion to order separate trials. Prior to the adoption of
the West Virginia Rules of Criminal Procedure, the West Virginia Supreme
Court held that a defendant charged with a felony had a right to elect to be
tried separately. Syl. Pt. 1, State ex rel. Zirk v. Muntzing, 146 W. Va. 349,
120 S.E.2d 260 (1961); State ex rel. Whitman v. Fox, 160 W. Va. 633, 236
S.E.2d 565 (1977). Subsequent to the adoption of the West Virginia Rules
of Criminal Procedure, the West Virginia Supreme Court again observed
that any defendant jointly indicted for a felony could obtain a separate trial.
Cole v. White, 180 W. Va. 393, 376 S.E.2d 599, n. 10 (1988).

However, the West Virginia Supreme Court has provided guidance

on the joinder and severance of defendants under Rules 8(b) and 14(b) of
the West Virginia Rules of Criminal Procedure. State v. Boyd, 238 W. Va.
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420, 796 S.E.2d 207 (2017). In Boyd, two defendants were charged with
murder during an altercation that took place outside of a bar. One
defendant (Mr. Boyd) was convicted of attempted murder, wanton
endangerment, and possession of a firearm by a prohibited person, and
the second defendant (Mr. Wyche) was convicted of voluntary
manslaughter, wanton endangerment, and possession of a firearm. On
appeal, Mr. Wyche raised an error, that his motion to sever his trial should
have been granted.

As an initial matter, the Court noted that the severance of charges
requires a showing of prejudice. Syl. Pt. 3, State v. Hatfield, 181 W. Va.
106, 380 S.E.2d 670 (1989). Relying on federal case law, the Court held
that in cases where defendants are jointly tried: "This Court will not
reverse a denial of a motion to sever properly joined defendants unless
the appellant demonstrates an abuse of discretion resulting in clear
prejudice." Syl. Pt. 3, Boyd, supra.

With regard to the discretion afforded to a trial court to try
defendants jointly, the Court noted the preference for unitary trials
because it avoids inconsistent verdicts, promotes judicial economy, and
conserves prosecutorial resources. See U.S. v. DeCologera, 530 F.3d 36
(1st Cir. 2008); U.S. v. Lewis, 557 F.3d 601 (8th Cir. 2009). For these
reasons, the Court adopted a syllabus point which reads as follows:

Under Rule 14(b) of the West Virginia Rules of
Criminal Procedure, if the joinder of defendants
for trial appears to prejudice a defendant or the
State, the court has discretion to sever the
defendants' trials or provide whatever other
relief that justice requires. Syl. Pt. 4, Boyd,
supra.

The Court provided further guidance as to the type of prejudice that
would warrant severance based upon Zafiro v. United States, 506 U.S.
534, 113 S. Ct. 933 (1993). Based upon the holding of Zafiro, the Court
adopted a syllabus point as to when severance should be granted that
states as follows:

A trial court should grant a severance under
Rule 14(b) of the West Virginia Rules of
Criminal Procedure only if there is a serious
risk that a joint trial would compromise a
specific trial right of one of the defendants or
prevent the jury from making a reliable
judgment about guilt or innocence. Syl. Pt. 5,
Boyd.
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Defendants who have been jointly charged with a misdemeanor do
not have the right to be tried separately. In these cases, the trial court has
the discretion whether to grant separate trials. W. Va. R. Crim. P. 14(b);
Franklin D. Cleckley, Handbook on West Virginia Criminal Procedure, |-
698 (2d ed. 1998). The court may require an attorney for the state to
produce evidence when it is considering whether to sever trials for
defendants charged with a misdemeanor.

\A Same Act or Transaction/Multiple Punishments
A. Sexual Offense Cases

In sexual violence cases, defendants are often charged, tried, and
sentenced for different offenses that arise from the same act or
transaction. For example, a defendant may be charged with incest and
also with sexual abuse by a parent. A common challenge to convictions
for similar offenses arising from the same act is that it violates the
prohibition against multiple punishments contained in the double jeopardy
clauses of the Fifth Amendment of the United States Constitution and
Article Ill, Section 5 of the West Virginia Constitution. These challenges
are raised when the same act constitutes the factual basis for multiple
offenses or when a transaction or criminal episode results in multiple
charges for the same or similar offenses.

When the same act serves as the factual basis for multiple
punishments, the West Virginia Supreme Court has established that a trial
court must initially determine the legislative intent concerning punishment.
Syl. Pt. 7, State v. Gill, 187 W. Va. 136, 416 S.E.2d 253 (1992). In such
cases, the trial court should first examine the language of the applicable
statutes and when necessary, the legislative history, to determine whether
the Legislature clearly intended to allow aggregate sentences for related
crimes arising from the same act. Syl. Pt. 8, Gill, supra; Syl. Pt. 2, State
ex rel. Games-Neely v. Silver, 226 W. Va. 11, 697 S.E.2d 47 (2010); Syl.
Pt. 5, Mirandy v. Smith, 237 W. Va. 363, 787 S.E.2d 634 (2016). If there
is no clear legislative intent, the trial court then must apply the test
established by Blockburger v. United States, 284 U.S. 299, 52 S. Ct. 180,
76 L.Ed. 306 (1932). Syl. Pt. 8, Gill, supra.

Under Blockburger, "The test to be applied to determine whether
there are two offenses or only one, is whether each provision requires
proof of a fact which the other does not." Syl. Pt. 4, in part, Gill, supra
(quoting Blockburger, supra). It should be noted that the Blockburger test
is considered a rule of statutory construction. However, "the rule is not
controlling where there is a clear indication of contrary legislative intent."
Syl. Pt. 5, in part, Gill, supra. This recognition -- that Blockburger is a rule
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of statutory construction -- indicates that the trial court must first determine
the legislative intent with regard to multiple punishments. If statutory
language or legislative history make it clear that the Legislature intended
that the same act can be the subject of two criminal offenses, no further
analysis is needed and the double jeopardy claim fails. The court only
applies the Blockburger test if the legislative intent is unclear.

Applying the analysis set forth in Gill, the West Virginia Supreme
Court held that the offense of sexual abuse by a parent, guardian, or
custodian is a separate and distinct offense from general sexual assault
and sexual abuse offenses. Syl. Pt. 9, Gill, supra. As the basis for this
conclusion, the Supreme Court noted that West Virginia Code § 61-8D-
5(a) purposely states that: "In addition to any other offenses set forth in
this code, the Legislature hereby declares a separate and distinct offense
under this subsection[.]" /d. Under this same analysis, the West Virginia
Supreme Court held the following year that dual convictions for incest and
sexual abuse by a parent, guardian, or custodian did not violate the
double jeopardy provision barring multiple punishments for the same
offense. State v. George W.H., 190 W. Va. 558, 439 S.E.2d 423 (1993).

In a case involving the Blockburger test, the Court held that the
same act may support convictions for both second and third degree sexual
assault. State v. Sayre, 183 W. Va. 376, 395 S.E.2d 799 (1990). See
also State v. Barnes, No. 12-0684 (W. Va. Supreme Court, May 24, 2013)
(memorandum decision). The Court has also held that "[s]eparate
convictions for first degree sexual assault and incest, although they arise
from the same act, do not violate the Double Jeopardy Clause of the West
Virginia Constitution." Syl. Pt. 12, in part, State v. Ray, 221 W. Va. 364,
655 S.E.2d 110 (2007). In Ray, the Court first noted that neither the first
degree sexual assault statute nor the incest statute gave any indication
whether the Legislature intended to permit multiple sentences from the
same act. Employing the Blockburger analysis, however, the Court found
that each statute required proof of an additional fact that the other statute
did not.

The Supreme Court has decided a case in which a defendant
challenged his convictions for both two counts of second degree sexual
assault and two counts of third degree sexual assault. State v. Wakefield,
236 W. Va. 445, 781 S.E.2d 222 (2015). The facts of the case involved a
drug-facilitated sexual assault, and the defendant claimed that the victim
met the definition of "mentally incapacitated" found in the third degree
sexual assault statute, as opposed to the definition of "physically
helpless," found in the second degree sexual assault statute. Applying
Blockburger analysis, the Court, rejected the defendant's claim and
affirmed the conviction.
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Apart from the analysis to be applied in determining whether
multiple punishments may be imposed for the same act, the West Virginia
Supreme Court has similarly determined that multiple offenses may arise
from a single episode or transaction. State v. Rummer, 189 W. Va. 369,
432 S.E.2d 39 (1993). In Rummer, the defendant was convicted of two
counts of first degree sexual abuse arising from allegations of accosting a
woman on the street and first grabbing her between her legs and then
grabbing her breasts. The defendant argued that he should have only
been convicted of one count of sexual abuse because his actions
occurred during a brief period of time. The Court, however, reasoned that
the language of the relevant statutory definition for sexual contact
established alternative methods or actions that constitute "sexual contact."
The Court also examined case law from other jurisdictions that allowed
separate convictions for each specific act during a sexual episode that
constituted a violation of a statute. The Court easily concluded that the
defendant could be convicted for each separate act that constituted sexual
contact, even though the acts occurred during a single criminal episode.
In Rummer, the Court observed that this same analysis would apply to
different acts that constituted "sexual intercourse" or "sexual intrusion."
Rummer, 189 W. Va. 369, 432 S.E.2d 39, n. 13. See also State v. Carter,
168 W. Va. 90, 282 S.E.2d 277 (1981). Therefore, where separately
defined acts are committed, a defendant may be charged and convicted
for multiple offenses that occur during a criminal episode.

B. Child Pornography Cases

A defendant raised a double jeopardy challenge involving multiple
punishments for the same offense in a case involving possession of child
pornography. State v. Shingleton, 237 W. Va. 669, 790 S.E.2d 505 (2016)
(superseded by statute). In this case, the defendant was tried and
convicted of possession of 20 counts of child pornography as prohibited
by West Virginia Code § 61-8C-3.2 On the same day that he was
convicted, the State filed a recidivist information against the defendant. At
the defendant's initial sentencing, he was sentenced to serve two years of
incarceration for counts one through five, with sentences to run
consecutively. For counts six through 20, the sentences would run
concurrently. On the recidivist enhancement, the defendant was
sentenced for an additional 10 years.

A second sentencing hearing was conducted on the defendant's
claim that the recidivist enhancement could only be imposed on one of the
pornography offenses. In turn, the trial court entered an amended
sentencing order that imposed a seven year determinate sentence for the
recidivist information. The sentencing order did not address whether the

2 The statute was amended in 2014, and it significantly changed the elements for
this offense.
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sentence for counts six through 20 would run concurrently with or
consecutively to the sentences imposed on counts one through five.

After the defendant had again challenged his sentence, the trial
court indicated it would impose an aggregate period of 17 years of
incarceration, the same period that it had imposed in the first amended
sentencing order. The court reduced the recidivist sentence to five years,
but imposed consecutive sentences for counts one through six, and
counts seven through 20 would be served concurrently.

On appeal, the defendant challenged the sentence on double
jeopardy grounds because the original sentencing order had only imposed
consecutive sentences for counts one through five, and he claimed that
his sentence should be reduced by two years. Relying on U.S. v. Scott,
437 U.S. 82,98 S. Ct. 2187 (1977), the Supreme Court, however, rejected
this argument and held that the sentence did not violate the double
jeopardy clause because the unlawful portions of the sentence had been
corrected, the total sentence was within the statutory limits, and the total
sentence did not increase.

On double jeopardy grounds, the defendant further challenged the
charges for possession of 20 images as 20 different counts. He argued
that he should only have been charged with one count of possession of
child pornography. Relying on Gill, the Court rejected the defendant's
argument and found that the plain language of the statute supported the
20 different charges. It should be noted that the applicable statute, West
Virginia Code § 61-8C-3, was amended in 2014, and the amendments
require a defendant to be charged based upon the aggregate number of
images. The case of State v. Dubuque, 239 W. Va. 660, 805 S.E.2d 421
(2017) provides guidance on charging and sentencing a defendant for
these types of offenses under the current version of the statute. See
Section X.

V. Sexual Assault/Sexual Abuse

Note: This discussion outlines the elements of each offense established
by Article 8B, Chapter 61 of the West Virginia Code.

Lack of Consent: As established by West Virginia Code § 61-8B-
2, lack of consent is an element of every offense included in Article 8B,
Chapter 61 of the West Virginia Code, even if a particular section does not
specifically state that lack of consent is an element of the offense. The
Article 8B offenses include first through third degree sexual assault and
first through third degree sexual abuse. Lack of consent, however, is not
an element of the Article 8 offense of incest or the Article 8D offense of
sexual abuse by a parent, guardian, custodian, or person in a position of
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trust to a child. State v. Peyatt, 173 W. Va. 317, 321, 315 S.E.2d 574, 578
(1983); see W. Va. Code §§ 61-8-12; 61-8D-5. These particular offenses
do not arise because of lack of consent; rather, these offenses occur when
there is sexual activity between persons in certain proscribed
relationships.

1. Forcible Compulsion

Lack of consent to a sexual act may result from forcible
compulsion. A careful consideration of the definition of forcible
compulsion is key to a determination as to whether lack of consent is
presented under a given set of circumstances. Forcible compulsion is
statutorily defined as "physical force that overcomes such earnest
resistance as might reasonably be expected under the circumstances."
W. Va. Code § 61-8B-1(1)(a). The West Virginia Supreme Court has
recognized that: "In determining whether the victim of a sexual assault
exercised 'earnest resistance' as defined in W. Va. Code, 61-8B-1(1), the
following factors should be considered: the age and mental and physical
conditions of the complainant as well as those of the defendant, together
with the circumstances leading up to and surrounding the assault." Syl.
Pt. 4, State v. Miller, 175 W. Va. 616, 336 S.E.2d 910 (1985).

In Miller, the victim was kidnapped at knifepoint and was driven to a
remote area. Subsequently, the defendant disrobed and ordered the girl
to disrobe and then sexually assaulted her. The victim testified that she
was afraid and complied with his demands. On appeal, the defendant
argued that the State had failed to prove that he had engaged in forcible
compulsion. The Court, however, disagreed because "the remote area
where the assault occurred suggests the futility if not the danger of the
victim making an outcry. Certainly, the defendant's age contrasted with
the immaturity of the victim is a significant factor in determining the degree
of earnest resistance that might be expected. Finally, preceding the
assault, the defendant had threatened the victim with a deadly weapon
and had kidnapped her." Miller, 175 W. Va. at 623-24, 336 S.E.2d at 918.

Although the victim in Miller was an 11-year-old girl, Syllabus Point
4 of Miller applies to all cases involving the issue of forcible compulsion,
not simply to victims of young age. Miller recognizes that specific
circumstances can be critical; allowing a jury to consider the victim's age,
physical condition, and mental condition. A jury may, therefore, properly
consider the factual circumstances of a crime, such as a victim who is
elderly or physically frail, when determining whether forcible compulsion
occurred. As expounded upon in Miller, the statutory definition of "forcible
compulsion" expects a jury to consider the specific facts of a case
because it indicates that the physical force must overcome the victim's
earnest resistance "as might reasonably be expected under the
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circumstances." W. Va. Code § 61-8B-1(1) (emphasis added). The term
"earnest resistance" must, therefore, be considered in view of the specific
facts of each case.

Forcible compulsion may also occur when a defendant threatens or
intimidates a victim such that the victim is placed in fear of immediate
death, bodily injury, or kidnapping. W. Va. Code § 61-8B-1(1)(b). The
threats may be either expressed or implied. Additionally, the threats may
be directed at third parties. Although there are no reported cases that
directly address threats to third parties as the basis to establish "forcible
compulsion,” such threats are easily imaginable. For example, an
assailant could threaten a victim's companion, children, or other family
members. For examples of actions towards third parties in sexual assault
or kidnapping cases, see State v. Pancake, 170 W. Va. 690, 296 S.E.2d
37 (1982) (noting that a defendant's previous violent acts towards the
victim's sister, in part, established forcible compulsion); State v. Hanna,
180 W. Va. 598, 378 S.E.2d 640 (1989) (noting that the element of force
or compulsion was established, in part, by threats towards the victim's
companion); State v. Cox, 175 W. Va. 747, 338 S.E.2d 227 (1985) (noting
that forcible compulsion was established when the defendant threatened
to shoot the second victim if she tried to run away while he was assaulting
the first victim).

With regard to lack of consent, the statutory definition of forcible
compulsion is expanded for victims who are under 16 years of age and the
perpetrator is at least four years older than the victim. W. Va. Code § 61-
8B-1(1)(c). When the relative ages of the victim and perpetrator meet the
elements of this statutory subsection, any intimidation, whether expressed
or implied, may constitute forcible compulsion. The definition of
intimidation in these circumstances is not limited to threats of death, bodily
injury, or kidnapping. The Legislature recognized that a victim under the
age of 16 may be more readily coerced through intimidation, provided that
the perpetrator is at least four years older.

2. Lack of Capacity to Consent

In addition to situations involving forcible compulsion, lack of
consent may occur when the victim lacks the capacity to consent. W. Va.
Code § 61-8B-2(b)(2). By operation of law, a person is incapable of
consent when the person is less than 16 years old. A person is also
incapable of consent if he or she is mentally defective. This term "means
that a person suffers from a mental disease or defect which renders that
person incapable of appraising the nature of his or her conduct." W. Va.
Code § 61-8B-1(4). The term is, by design, fairly broad so that a range of
conditions, such as dementia or developmental delays, may fall within this
definition.
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Further, a person is incapable of consent when he or she is
"mentally incapacitated." This term is a temporary condition in which a
person is "incapable of appraising or controlling his or her conduct as a
result of the influence of a controlled or intoxicating substance
administered to that person without his or her consent or as the result of
any other act committed upon that person without his or her consent." W.
Va. Code § 61-8B-1(4). Finally, a person is incapable of consent when he
or she is "physically helpless." A person is physically helpless if he or she
is "unconscious or for any reason is physically unable to communicate
unwillingness to an act." W. Va. Code § 61-8B-1(5). Depending on the
factual circumstances, a victim who voluntarily became drunk may meet
the definition of "physically helpless." See State v. Kirk N., 214 W. Va.
730, 591 S.E.2d 288 (2003); see also State v. McFarland, 228 W. Va. 492,
721 S.E.2d 62 (2011) (finding that the evidence was sufficient to support a
second degree sexual assault conviction, but reversing the conviction
because of improper admission of Rule 404(b) evidence).

A person who is subject to confinement or supervision by the State,
county, or a local government entity is deemed incapable of consent when
the actor is prohibited from engaging in sexual activity with the person. W.
Va. Code § 61-8B-2(c)(5). A person subject to confinement includes
persons incarcerated in a prison, jail, or facility operated by the Division of
Corrections and Rehabilitation. W. Va. Code § 61-8B-10(a). A person
subject to confinement includes those persons on home confinement. A
person subject to supervision includes a person on parole or probation.
W. Va. Code § 61-8B-10(b). A person who either is employed by or
volunteers in a community corrections program may not engage in sexual
conduct with a person he or she supervises. W. Va. Code §§ 62-11C-1, et
seq.

Actors who are prohibited from sexual activity with persons they
supervise include employees of the Division of Corrections and
Rehabilitation or other persons working at a correctional facility. W. Va.
Code § 61-8B-10(a). This same prohibition applies to parole officers,
probation officers, home confinement officers, and persons working for or
volunteering with community corrections programs. W. Va. Code § 61-8B-
10(b) and (c).

3. Other Factors Indicating Lack of Consent

If the offense is sexual abuse, lack of consent may also be
established by any additional facts, other than forcible compulsion or
incapacity to consent, that indicate that the victim does not expressly or
impliedly acquiesce in the defendant's conduct. W. Va. Code § 61-8B-
2(b)(3). No cases in West Virginia have interpreted this statutory
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provision. It is evident, however, that this provision allows a jury to
consider a broad range of facts that show that a victim did not agree or
acquiesce to the defendant's actions.

First Degree Sexual Assault: This felony offense occurs when a
person engages in sexual intercourse or sexual intrusion and either inflicts
serious bodily injury on the victim or uses a deadly weapon in the
commission of the act. This offense also occurs when a person is 14
years old or more and he or she engages in either sexual intercourse or
sexual intrusion with another person who is younger than 12 years, and
they are not married to each other. W. Va. Code § 61-8B-3. Given the
age of the victim, less than 12 years, it is highly unlikely that a person
could avoid prosecution for this offense because he or she was married to
the victim.

Second Degree Sexual Assault: To be guilty of this felony
offense, a defendant must engage in sexual intercourse or sexual
intrusion without the victim's consent. W. Va. Code § 61-8B-4. The lack
of consent must result from forcible compulsion. A defendant is also guilty
of this offense when he or she engages in sexual intercourse or sexual
intrusion with a person who is physically helpless, which means a person
is unconscious or is physically unable to communicate an unwillingness to
act. W. Va. Code § 61-8B-1(5). In a case in which a juvenile victim was
severely intoxicated and at times unconscious because of alcohol
consumption, the West Virginia Supreme Court held that the evidence was
sufficient to adjudicate the juvenile respondent for the offense of second
degree sexual assault. Stafe v. Kirk N., 214 W. Va. 730, 591 S.E.2d 288
(2003). In footnote 7, the Court noted that the victim initially was close to
passing out and that she drifted in and out of consciousness during the
assault. See State v. McFarland, 228 W. Va. 492, 721 S.E.2d 62 (2011)
(finding that the evidence would support a second degree sexual assault
conviction for physical helplessness after voluntary intoxication, but
reversing because of the improper admission of Rule 404(b) evidence).

Third Degree Sexual Assault: The elements of this felony offense
include sexual intercourse or sexual intrusion with a person who is
mentally defective or mentally incapacitated. W. Va. Code § 61-8B-5.
Since one definition of "mentally incapacitated" involves a temporary
condition caused by a controlled or intoxicating substance, third degree
sexual assault could be an appropriate charge for a drug-facilitated sexual
assault.

This offense also occurs when a perpetrator is 16 years or older, he

or she engages in sexual intercourse or sexual intrusion with a person
who is at least four years younger than the perpetrator and they are not
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married. This series of elements is commonly referred to as "statutory
rape."

As established by West Virginia Code § 61-8B-2, victims of third
degree sexual assault (mentally defective, mentally incapacitated, or less
than 16 years old), indicate that these victims are statutorily considered to
be incapable of consent. Therefore, consent could not serve as a defense
to this offense.

First Degree Sexual Abuse: This felony offense occurs when a
person subjects another to sexual contact without the victim's consent,
and the lack of consent arises from forcible compulsion. W. Va. Code §
61-8B-7. This offense also occurs when a defendant subjects a physically
helpless person to sexual contact. Further, it occurs when a defendant,
age 14 years or more, subjects a victim who is less than 12 years to
sexual contact.

Second Degree Sexual Abuse: When a defendant subjects a
victim who is mentally defective or mentally incapacitated to sexual
contact, he or she is guilty of second degree sexual abuse. W. Va. Code
§ 61-8B-8. This offense is a misdemeanor. It is elevated to a felony if the
offender was previously convicted of a sexually violent offense (as defined
in West Virginia Code § 15-12-2) against a victim under 12 years old. W.
Va. Code § 61-8B-9b(5).

Third Degree Sexual Abuse: This misdemeanor offense occurs
when a person subjects another person to sexual contact, and the victim
is incapable of consent because he or she is less than 16 years old. W.
Va. Code § 61-8B-9. As established by this code section, a defendant
who is less than 16 years old cannot be found guilty of this offense.
Secondly, a defendant who is less than four years older than the victim
cannot be found guilty of this crime.

VL. Enhanced Penalties for Offenses Established by Article 8B and
Recidivist Offenses

A. Mandatory Sentencing for Certain Sexual Offenses
Against Children

Targeting persons who have committed violent sexual offenses
against children, West Virginia Code § 61-8B-9a prohibits a court from
placing a defendant on probation, home incarceration, or other alternative
sentence if the State proves that certain statutory conditions have been
met and at least one of the aggravating circumstances listed in the statute
occurred during the commission of the crime. To be subject to this code
section, a defendant must have been convicted of one of the following
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offenses: 1) first degree sexual assault; 2) second degree sexual assault;
3) third degree sexual assault; 4) first degree sexual abuse; 5) second
degree sexual abuse; or 6) third degree sexual abuse. Additionally, the
defendant must have been 18 years or older, and the victim must have
been younger than 12 years of age.

In addition to those facts, the State must prove one of the following
aggravating circumstances applied. First, the person used forcible
compulsion to commit the offense. Second, the act constituted a
"predatory act" which is defined as "an act directed at a stranger or at a
person with whom a relationship has been established or promoted for the
primary purpose of victimization." W. Va. Code § 15-12-2(m). Third, the
defendant used a weapon or any article that caused the victim to
reasonably believe it was a dangerous weapon and used it to cause the
victim to submit. Fourth, the defendant moved the victim "from one place
to another and did not release the victim in a safe place." W. Va. Code §
61-8B-9a(a)(4). For the purposes of this subsection, a victim is
considered to have been released in a safe place if the victim was
released "in a place and manner which realistically conveys to the victim
that he or she is free from captivity in circumstances and surroundings
wherein aid is relatively available." /d.

The fact that the State is seeking this type of sentence
enhancement must be included in the indictment or other charging
document. W. Va. Code § 61-8B-9a(b)(1). In cases of a conviction
resulting from a plea, including a no contest plea, or trial to the court, the
court must make a finding of the facts supporting the sentence
enhancement. If the case is tried by a jury, the jury shall, by a special
interrogatory, make findings concerning this type of sentence
enhancement. The facts supporting the sentence enhancement must be
proven beyond a reasonable doubt. W. Va. Code § 61-8B-9a(b)(2).

B. Enhanced Penalties for Subsequent Offenses

Note: For a complete discussion of trial procedures for cases involving
prior convictions, see Chapter 4.

West Virginia Code § 61-8B-9b establishes enhanced penalties for
subsequent convictions of sexually violent offenses, provided that the
statutory conditions discussed below are established. To be subject to an
enhanced penalty under this provision, the defendant must have a
previous conviction for a "sexually violent offense" and the victim in the
earlier case must have been under 12 years old. Sexually violent offenses
are: 1) first degree sexual assault; 2) second degree sexual assault; 3)
sexual assault of a spouse as established by the former provisions of §
61-8B-6; or 4) first degree sexual abuse. W. Va. Code §§ 15-12-2(i); 61-
8B-9b. To be subject to this enhanced penalty, a defendant may have
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been convicted in West Virginia or may have been convicted of a similar
offense in another state, federal, or military jurisdiction.

For the enhanced penalty to apply to the present crime, the
defendant must be convicted of certain offenses. W. Va. Code § 61-8B-
9b. These offenses include: 1) first degree sexual assault; 2) second
degree sexual assault; 3) third degree sexual assault; 4) first degree
sexual abuse; or 5) second degree sexual abuse. It should be noted that
this statute does not place an age limitation on the victim in the present
offense. In other words, even though the prior conviction must have
involved a victim under 12 years old, the subsequent offense does not
have to involve a child-victim for this sentence enhancement. If a
defendant is subject to the enhanced penalties established by West
Virginia Code § 62-8B-9b, the defendant is not eligible for probation, home
incarceration, or other alternative sentence. W. Va. Code § 61-8B-9b(b)
and (c).

C. Enhanced Penalties for Recidivism

Not limited to sex offenses, West Virginia Code § 61-11-18
establishes enhanced penalties for a person who has a prior felony
conviction for a qualifying offense and is subsequently convicted of a
felony. A defendant who has the same or substantially similar qualifying
conviction from another state or U.S. jurisdiction is also subject to this type
of enhanced penalty. If the subsequent offense is subject to a definite
term of years, the court shall add five years to the sentence. If the person
is subject to an indeterminate sentence, then the court shall double the
minimum term as the enhanced penalty.

West Virginia Code § 61-11-18(c) establishes an enhanced penalty
of lifetime confinement without parole eligibility when a person has a prior
conviction for one of the following offenses: first degree murder, second
degree murder, or first degree sexual assault. This penalty is applied
when a person is convicted of one of the following offenses: first degree
murder, second degree murder, or first degree sexual assault.

A person may be subject to lifetime imprisonment without parole
eligibility if he or she has two prior felony convictions. W. Va. Code § 61-
11-18(d).

West Virginia Code § 61-11-19 establishes the procedures for the
imposition of the enhanced penalties established by West Virginia Code §
61-11-18.
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VIl. Incest

The offense of incest occurs when a person engages in either
sexual intercourse or sexual intrusion with specifically identified relatives.
W. Va. Code § 61-8-12(b). Lack of consent is not an element of incest
because the offense occurs when there is sexual activity between certain
proscribed relationships. State v. Peyatt, 173 W. Va. 317, 321, 315
S.E.2d 574, 578 (1983). The definitions of sexual intercourse and sexual
intrusion included in this statute are identical to the definitions of the terms
set forth in West Virginia Code § 61-8B-1.

The relatives expressly identified in West Virginia Code § 61-8-12
are a person's father, mother, brother, sister, daughter, son, grandfather,
grandmother, grandson, granddaughter, nephew, niece, uncle, or aunt.
West Virginia Code § 61-8-12(a) specifically defines each type of relative.

When a defendant challenged a conviction for incest because the
victim was his brother's step-child, not his brother's biological child, the
Court held that West Virginia Code § 61-8-12(b) does not require a
showing of consanguinity. Syl. Pt. 7, State v. Ray, 221 W. Va. 364, 655
S.E.2d 110 (2007). To reach its conclusion, the Court examined the
statutory definition of the term "son" and found it included a person's
biological son, an adoptive son and step-son. Since the term "son" was
included in the definition of "nephew," the Court concluded that a nephew
by marriage was included in the class of relatives protected by West
Virginia Code § 61-8-12. With regard to step-family relationships, the
Court observed that:

Our society is rapidly changing, and stepfamily
relationships are an increasing aspect of this
society. We believe that West Virginia Code §
61-8-12 acknowledges this evolution within our
society, is intended to extend to such
stepfamily relationships, and is not limited to
crimes committed within the biological family.
As such, our incest statute properly protects
stepfamily = members, especially  during
childhood. 221 W. Va. at 370, 655 S.E.2d at
116.

VIll. Sexual Abuse By a Parent, Guardian, Custodian, or Person in a
Position of Trust

As previously discussed, many of the statutory provisions in Article

8B include specific offense elements aimed at protecting children, as well
as sentence enhancements for offenses involving child victims. Article 8D
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of Chapter 61 of the West Virginia Code is titled "Child Abuse," and it
provides additional statutory authority for criminal offenses committed
against children. In addition to offenses such as child abuse, it includes
the offense of sexual abuse by a parent, guardian, custodian, or person in
position of trust to a child. W. Va. Code § 61-8D-5.

West Virginia Code § 61-8D-5 establishes the elements for sexual
offenses that are committed by a parent, guardian, custodian, or person in
a position of trust to a child. The definitions for each of these defendants
is set forth in West Virginia Code § 61-8D-1. Unlike most offenses
established by Article 8B, lack of consent is not considered an element of
these offenses.

The terms "parent" and "guardian" have specific statutory
definitions, but the terms "custodian" or "person in a position of trust to a
child" are broadly defined and could apply to persons in a wide variety of
factual circumstances. Whether a specific defendant could be considered
a "custodian" or "person in a position of trust to a child" is a jury question.
Syl. Pt. 1, State v. Stephens, 206 W. Va. 420, 525 S.E.2d 301 (1999)
(holding that whether a babysitter is a custodian is a jury question); State
v. Collins, 221 W. Va. 229, 654 S.E.2d 115 (2007) (holding that a jury
could properly conclude that a defendant who sexually abused a child on
a four wheeler ride was a custodian). It should be noted, however, that a
person cannot be considered a custodian or person in a position of trust to
a child if he or she is less than four years older than the child. W. Va.
Code § 61-8D-5(d).

The first phrase of subsection (a) states that: "The Legislature
hereby declares a separate and distinct offense under this subsection..."
W. Va. Code § 61-8D-5(a). Based upon this express language, the Court
has concluded that: "The Legislature has clearly and unequivocally
declared its intention that sexual abuse involving parents, custodians or
guardians, W. Va. Code § 61-8D-5, is a separate and distinct crime from
general sexual offenses, W. Va. Code §§ 61-8B-7, et seq., for the
purposes of punishment." Syl. Pt. 9, in part, State v. Gill, 187 W. Va. 136,
416 S.E.2d 253 (1992). Based upon this clear legislative intent, the Court
has concluded that convictions under West Virginia Code § 61-8D-5(a)
along with other general sexual offenses do not violate the prohibition
against multiple punishments for the same offense set forth in the double
jeopardy clauses of the United States and West Virginia Constitutions.
Syl. Pt. 9, Gill, supra; State v. George W. H., 190 W. Va. 558, 439 S.E.2d
423 (1993).

The first type of offense established by this statute occurs when a

person who is a parent, guardian, custodian, or person in position of trust
either engages in or attempts to engage in sexual intercourse, sexual
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intrusion, or sexual contact with a child in his or her care, custody or
control. W. Va. Code § 61-8D-5(a). The definitions for the different types
of sexual conduct (sexual intercourse, intrusion, or contact) are
established by West Virginia Code §§ 61-8B-1 and 61-8D-1. A defendant
may also be charged with an offense under this subsection if he or she
engages in or attempts to engage in sexual exploitation of a child. This
act occurs when a person induces or forces a child to engage in sexually
explicit conduct. The specific acts that constitute "sexually explicit
conduct" are set forth in West Virginia Code § 61-8C-1(c). Sexual
exploitation generally occurs when a person causes a child to perform
actual or simulated sexual conduct or causes a child to display his or her
sex organs. W. Va. Code § 61-8D-1(10). Both of the offenses provided
by this subsection occur even if a child willingly participated in the sexual
conduct or suffered no physical, mental or emotional injury as a result of
the conduct.

The second type of offense established by this statute occurs when
one of the identified defendants (parent, guardian, custodian, or person in
a position of trust to a child) either knowingly procures or induces another
person to engage in or attempt to engage in sexual intercourse, sexual
intrusion, or sexual contact with a child or sexual exploitation of a child
who is less than 16 years of age. W. Va. Code § 61-8D-5(b). The word
"procure" is not specifically defined by statute and its "common, ordinary
and accepted meaning" would be applied. See In re Clifford K., 217 W.
Va. 625, 640, 619 S.E.2d 138, 153 (2005). The word "procure" could,
therefore, refer to circumstances involving prostitution.®> However, it could
also refer to situations in which a defendant uses special means or efforts
to cause another person to either sexually exploit or engage in sexual
intercourse, intrusion, or contact with a child. Similar to the first offense
established by this code section, it is immaterial whether the child willingly
participated in or consented to the conduct. It is also immaterial whether
the child suffered no apparent physical, mental, or emotional injury.

The third offense established by West Virginia Code § 61-8D-5,
under subsection (c), is similar to the offense discussed in the immediately
preceding paragraph. It occurs when one of the identified defendants
knowingly procures another person to engage in or attempt to engage in
sexual intercourse, intrusion, or contact with a child who is 16 years of age
or older. It also occurs when a person engages in or attempts to engage
in sexual exploitation of a child. While subsection (b) involves victims
under age 16, under subsection (c) the age of the victim must be 16 years
or older. As with other offenses established by this code section, it is
immaterial whether the child willingly participated in or consented to the

3 The word procure is defined as: "1: to get possession of: to obtain by particular
care and effort 2: . . . 3: to obtain to be employed for sex." Merriam Webster, <
www.merriam-webster.com> (accessed April 1, 2021).
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conduct. Itis also immaterial that a child may have suffered no apparent,
physical, mental, or emotional injury.

IX. Legal Definitions Applied in Child Pornography Offenses

Article 8A of Chapter 61, titled "Preparation, Distribution or
Exhibition of Obscene Matters to Minors," establishes criminal penalties
associated with displaying obscene matter to minors and using obscene
matter with the intent to seduce minors. In addition, Article 8C of Chapter
61 establishes criminal penalties for filming the sexually explicit conduct of
minors. Further, West Virginia Code § 61-8D-6 establishes criminal
penalties when a parent, guardian, or custodian possesses or transmits
any material visually portraying a child who is in their care and the child is
engaged in sexually explicit conduct. Relevant definitions are set forth
below.

Adult: For the purposes of the child pornography offenses, an
adult means a person who is 18 years of age or older. W. Va. Code § 61-
8A-1(a).

Computer: The term "computer” is defined broadly and includes
an electronic, magnetic, optical, electrochemical, or other high-speed data
processing device. It also includes any data storage or communication
facility that is directly related to or operated in conjunction with the
computer. Designed to apply broadly, the following devices are identified
as falling within this definition: file servers, mainframe systems, desktop,
laptop and tablet computers, cell phones, game consoles, and any
electronic data storage device or equipment. The term also includes: any
connected or directly related device which enables the computer to store,
retrieve or communicate programs, data or the results of computer
operations to or from a person, another computer, or another device.
Expressly excluded from the definition are the following devices: an
automated typewriter or typesetter, a portable hand-held calculator, or
other similar device. W. Va. Code § 61-8A-1(b).

Display: This term is defined as showing, exhibiting, or exposing
matter in a manner that is visible to either the general or invited public,
including minors. The subsection indicates that this term includes placing
matter on a billboard, viewing screen, theater, marquee, newsstand,
display rack, window, showcase, display case, or other similar public
place. W. Va. Code § 61-8A-1(d).

Matter: This term is defined broadly and includes visual images,
written material, and audio. It applies to computer-generated images, as
well as graphics and drawings. It includes physical items, statues, and
other figures. It includes live performances and the production
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transmission, publication, exhibition or live performances, or reproduction
of live performances. It applies to any type of recording. Further, it
applies to any public or commercial live exhibition performed for
consideration or before an audience of one or more. W. Va. Code § 61-
8A-1(i). The wording of this definition indicates that it is intended to be
applied inclusively and broadly.

Minor: A minor is an unemancipated person under the age of 18.
W. Va. Code § 61-8A-1(j).

Obscene Matter: Material can meet this definition if an average
person would find or conclude that the material appeals to, intends to
appeal to, or panders to a prurient interest. In addition, matter may fulfill
this definition if the average person would find that the medium depicts
sexually explicit conduct in a patently offensive way. Further, the matter
must lack serious literary, artistic, political, or scientific value. W. Va.
Code § 61-8A-1(k).

Parent: A parent includes a biological or adoptive parent, a legal
guardian, or a legal custodian. W. Va. Code § 61-8A-1(l).

Sexually Explicit Conduct: This term is defined in Articles 8A and
8C. The definitions in each of the relevant sections, West Virginia Code
§§ 61-8A-1(n) and 61-8C-1(c), are substantially similar. The term applies
to the following sexual acts, whether or not the acts are performed or
simulated: sexual intercourse (genital to genital); anal intercourse
(sodomy); oral copulation (fellatio or cunninglingus); bestiality;
masturbation; sexual sadism and masochism; excretory functions in a
sexual context; and exhibition of the genitals.

X. Child Pornography Offenses

Distribution/Display of Obscene Matter to Minors: This felony
offense occurs when an adult knowingly and intentionally distributes to,
offers to distribute to, or displays to a minor any obscene matter. W. Va.
Code § 61-8A-2. The statute also establishes the following defenses to
this offense: the obscene matter is displayed in an area that physically
excludes minors; the material is covered by a "blinder rack;" the material is
enclosed in an opaque wrapper; or the material was only displayed after a
person takes reasonable steps to check an adult identification card.
Another defense is that a parent had taken reasonable steps to limit
access to the obscene material. W. Va. Code § 61-8A-2(c).

Use of Obscene Matter to Seduce a Minor: It is unlawful for any

adult to knowingly distribute or to offer to distribute any obscene matter to
a minor, provided that the minor is at least four years younger than the
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adult or the adult believes that the minor is at least four years younger
than him or her. The acts must be taken with the intent or purpose of
facilitating the sexual seduction of a minor. There are enhanced penalties
for subsequent offenses. W. Va. Code § 61-8A-4.

Employment or Use of a Minor to Produce Obscene Matter: It
is a felony offense for a person to use a minor to produce obscene matter
or to assist the minor in engaging in sexually explicit conduct. This
offense occurs when a defendant knows he or she is using a minor to
produce obscene material or fails to use reasonable care to determine that
the person is not a minor. W. Va. Code § 61-8A-5.

Possession, Distribution or Display of Material Depicting a
Child Engaged in Sexually Explicit Conduct by a Parent, Guardian or
Custodian: This statute criminalizes the possession or distribution of
material by a parent, guardian, or custodian that visually portrays a child
under his or her care engaged in sexually explicit conduct. W. Va. Code §
61-8D-6. Unlike West Virginia Code § 61-8D-5, it does not identify a
defendant as a "person in a position of trust to a child" as a possible
defendant. Although the term "sexually explicit conduct" is not defined
either by West Virginia Code §§ 61-8D-1 or -6, it is reasonable to conclude
that the definitions established by West Virginia Code § 61-8C-1, titled
"Filming of Sexually Explicit Conduct of Minors," would provide the
necessary elements for this type of conduct. A parent, guardian, or
custodian must knowingly possess the visual material, and the child must
be in the care, custody, or control of the parent or guardian. In addition to
criminalizing the possession of this type of material, West Virginia Code §
61-8D-6 makes it illegal for a parent, guardian, or custodian to send,
cause to be sent, distribute, exhibit, display, or transport this material.

Filming of Minors Engaged in Sexually Explicit Conduct: Itis a
felony offense for any person to cause a minor to engage in sexually
explicit conduct when the person knows that the conduct is being
photographed or filmed. W. Va. Code § 61-8C-2(a). As set forth in this
subsection, this offense occurs when a person causes, knowingly permits,
uses, persuades, induces, entices, or coerces a minor to engage in
sexually explicit conduct when the person knows that the conduct is being
photographed or filmed.

It is also a felony offense for any person to film or photograph a
minor who is engaged in sexually explicit conduct. W. Va. Code § 61-8C-
2(b). Therefore, a person who actually photographs or films a child is
subject to the same penalty as a person who causes a minor to be
photographed or filmed.
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Similar to the two offenses noted above, West Virginia Code § 61-
8C-2(c) establishes criminal penalties for a parent, legal guardian, or
person who has custody or control of a minor and who photographs or
films the minor engaging in sexually explicit conduct. This offense also
occurs when one of the identified defendants (parent, legal guardian, or
custodian) causes a minor to be photographed or filmed while the minor is
engaging in sexually explicit conduct.

Distribution, Exhibition, or Possession of Material Depicting
Minors Engaged in Sexually Explicit Conduct:

1. Elements

West Virginia Code § 61-8C-3 establishes the elements for the
sending, distribution, exhibition, possession, display, or transport of any
visual material that depicts a minor engaged in sexually explicit conduct.
It also applies when a person electronically accesses material with the
intent to view this type of material. The possession of any amount of
material that portrays a minor engaging in sexually explicit conduct is a
felony. Syl. Pt. 4, State v. Dubuque, 239 W. Va. 660, 805 S.E.2d 421
(2017).

Statutory penalties relate to the number of images and the content
of the images. If the material involves a video clip, the penalty relates to
the duration of the video. If the conduct involves 50 or fewer images, a
defendant is subject to imprisonment for not more than two years. A fine
not to exceed $2,000 may also be imposed. W. Va. Code § 61-8C-3(b);
Syl. Pt. 5, Dubuque. If the conduct involves more than 50 images but less
than 600 images, the defendant is subject to incarceration for not less
than two, nor more than 10 years. The defendant may also be subject to
a fine of $5,000 or less. W. Va. Code § 61-8C-3(c); Syl. Pt. 6, Dubuque.

If the conduct involves 600 or more images, the defendant may be
subject to incarceration for not less than five, nor more than 15 years, and
a fine not to exceed $25,000. If the content of the images shows violence
against a minor or a minor engaging in bestiality, then the defendant is
also subject to the same term of incarceration of not less than five nor
more than 15 years. This penalty is imposed without respect to the
number of images that a defendant distributes, exhibits, or possesses. W.
Va. Code § 61-8C-2(d); Syl. Pt. 7, Dubuque.

When the content involves a video clip, movie, or similar recording
of five minutes or less, the material is considered to be the equivalent of
75 images. If the recording is more than five minutes in length, then the
recording is deemed to constitute 75 images for every two minutes in
length that it exceeds five minutes. W. Va. Code § 61-8C-3(e).
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In Dubuque, the West Virginia Supreme Court provided guidance
on the application of the penalty provisions set forth in West Virginia Code
§ 61-8C-3. This case involved a situation in which a defendant had in his
possession five VHS tapes that depicted child pornography.* During the
criminal case, the State argued that the defendant could be charged with
separate violations of West Virginia Code § 61-8C-3 for each of the five
VHS tapes. In contrast, the defendant argued that the imposition of the
penalties violated the double jeopardy provisions of the federal and state
constitutions. Ultimately, the defendant pled guilty to five counts of
possession of child pornography, but reserved his right to appeal the
multiplicity of punishments for the same offense.

Addressing the issues raised on appeal, the Court first noted that
the case involved a situation in which a defendant possessed child
pornography on separate physical media storage devices. Secondly, the
Court noted that the 2014 version of West Virginia Code § 61-8C-3 was
not ambiguous. Under the provisions of the statute, the Court found that
each pornographic image of a child is not a separate act. Rather, the
Court concluded that the statute requires an aggregation of images to
determine the statutorily allowable punishment.

Providing further explanation, the Court found that the unit of
prosecution is not dependent upon whether the images are still
photographs or are stored on a physical media storage device. The Court
found that imposing punishments based on the type of physical storage
device could lead to absurd results. As an example, the Court noted that,
under the State's reasoning, an individual who stored 20,000 images of
child pornography on a single computer would be subject to a lesser
penalty that a defendant who had the same number of images that were
stored on five computers. Finally, the Court noted that the statute could
have addressed situations involving individual media storage devices, but
did not. Based upon this reasoning, the Court adopted four syllabus
points that addressed the aggregation of images. In a fifth syllabus point,
the Court found that images of a minor possessed by a person, "at the
same time and place" should be aggregated to determine the statutorily
allowable punishment.

2. Act of Violence Against a Person

The West Virginia Supreme Court has held that the child
pornography offenses established by West Virginia Code § 61-8C-3
constitute "an act of violence" against a person. Syl. Pt. 5, State v.
Riggleman, 238 W. Va. 720, 798 S.E.2d 846 (2017). Therefore, a person

4 The defendant was also charged with and pled guilty to a second degree sexual
assault. No issues with regard to the sexual assault conviction were raised on appeal.
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who is charged with such an offense but has been found to be
incompetent to stand trial may be subject to commitment in a mental
health facility under West Virginia Code § 27-6A-3(h).

Prohibiting Child Erotica: It is a misdemeanor offense for any
person over 18 to knowingly and intentionally produce, possess, display,
or distribute "visual portrayals of minors who are partially clothed where
the visual portrayals are (1) unrelated to the sale of a commercially
available legal product; and (2) used for purely prurient purposes." W. Va.
Code § 61-8C-3a. For the purposes of this code section, a minor is a child
under the age of 16 or a child who is at least 16, but is less than 18 years
old and is also mentally defective or mentally incapacitated. Although the
terms "mentally defective" and "mentally incapacitated" are not defined in
Article 8C, it is reasonable to conclude that the definitions established by
West Virginia Code § 61-8B-1 would be applicable to this code section.

Visual portrayals are used for "purely prurient purposes" when they
are viewed specifically for sexual gratification or sexual arousal. W. Va.
Code § 61-8C-3a(b)(1). Further, the code section provides that
"'commercially available' means for sale to the general public." W. Va.
Code § 61-8C-3a(b)(2).

Manufacturing, Possession, and Distribution of Nude and
Partially Nude Images by Juveniles: West Virginia Code § 61-8C-3b
was enacted to address the ongoing problem of sexting among juveniles.
"Sexting" is considered "the practice of sending or posting sexually
suggestive text messages and images, including nude or semi-nude
photographs, via cellular telephones or over the Internet." Reid, McEllrath,
Keeping Up With Technology: Why a Flexible Juvenile Sexting Statute Is
Needed in Washington State, 89 Wash. L. Rev. 1009, 1010 (2014).

Enacted in 2013 and amended in 2018, West Virginia Code § 61-
8C-3b establishes a juvenile offense for the dissemination of the visual
portrayal of a juvenile who is posing in an inappropriate sexual manner.
This offense applies to circumstances when a minor disseminates such a
visual portrayal of another juvenile or of himself or herself.

To be subject to this code section the visual portrayal must be of a
minor who is posing in a sexually inappropriate manner. As defined in the
statute, the term "posing in an inappropriate sexual manner" means "the
exhibition of a bare female breast, female or male genitalia, or pubic or
rectal areas of a minor for the purposes of sexual titillation."

The term "visual portrayal" is broadly defined as: photographs,

motion pictures, digital images, or digital video recordings. The term also
includes any mechanical or electronic recording process or device that
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can preserve a visual image for later viewing. The statute expressly
identified the following types of devices that fall within the subsection:
computers, cellphones, personal digital assistants, or any other type of
digital storage or transmitting device.

The proscribed conduct includes the possession, creation,
production, distribution, presentation, transmission, posting, exchange, or
any other type of dissemination of these identified images.

As indicated in the statute, the minor must intentionally engage in
the prohibited conduct, the production and dissemination of visual
portrayals of a minor posing in an inappropriate sexual manner. As
expressly indicated in subsection (c), a minor may assert an affirmative
defense -- that he or she did not solicit the receipt of the material, or did
not dispute, transmit, or present the material to another person by any
means.

The statute identifies this offense as a delinquency offense. If a
juvenile is adjudicated of this offense, the statute indicates that the court
may impose a disposition established by Chapter 49 of the West Virginia
Code. No specific disposition is, however, established by the statute,
such as confinement in a secure facility not to exceed a specified period of
time. The applicable types of dispositions could include an improvement
period or the types of dispositions established by West Virginia Code §§
49-4-714 and -715. However, it is questionable whether a juvenile could
be placed in a secure facility for this offense because placement in a
secure facility cannot exceed the maximum time period for which an adult
could be incarcerated for such an offense. This statute does not,
however, establish any allowable time periods for incarceration. It should
be further noted that an adjudication for an offense under this section does
not subject a juvenile to sex offender registration.

Sexting Diversion Program: The court or prosecuting attorney
may direct or allow a minor who engaged in the activity proscribed in
Articles 8A ("Preparation, Distribution or Exhibition of Obscene Matter to
Minors") and 8C ("Filming of Sexually Explicit Conduct of Minors") of
Chapter 61 to engage in a sexting educational diversion program. W. Va.
Code § 49-4-717. This program may be completed before a petition is
filed or after a preliminary hearing. However, it must be completed before
an adjudicatory hearing takes place.

Under this statute, the West Virginia Supreme Court has been
authorized to establish an educational diversion program to address
"sexting" by juveniles. The diversion program should focus on the impact
of sharing sexually suggestive or explicit materials and address certain
topics. Specifically, the program should include topics such as: 1) the

2-35




Chapter 2

legal penalties and consequences of sharing sexually suggestive or
explicit materials; 2) the nonlegal penalties and consequences of sharing
sexually suggestive or explicit materials; 3) the long-term and unforeseen
consequences of sharing sexually suggestive or explicit materials; and 4)
the connection between bullying and cyberbullying and minors sharing
sexually suggestive or explicit materials.

Once the minor successfully completes the program, the prosecutor
or the court may consider the completion when deciding whether to file or
dismiss a juvenile petition. If the minor has not been previously
adjudicated as a delinquent, if this is the juvenile's first offense for a
violation of West Virginia Code § 61-8C-3b or "sexting," and the program
has been completed, then the juvenile should not be subject to the
requirements of West Virginia Code § 61-8C-3b. W. Va. Code § 49-4-
717(c)(1). Presumably, this means the juvenile should not be adjudicated
for the delinquency offense established by West Virginia Code § 61-8C-
3b. However, if this is a juvenile's second or subsequent violation of
Articles 8B or 8C of Chapter 61, then his or her successful completion of
the diversion program may be considered as a factor when deciding to file
or dismiss a juvenile petition. W. Va. Code § 49-4-717(c)(2).

XI. Legal Definitions Applied in Sex Trafficking Cases

Note: Article 14 of Chapter 61 criminalizes labor trafficking, as well as sex
trafficking. The following discussion is, however, limited to sex trafficking.

Human Trafficking: The term, "human trafficking" as well as
"trafficking" or "traffics" includes a broad spectrum of actions for the
purposes of engaging an individual to engage in debt bondage, forced
labor, or sexual servitude. The actions include: recruiting, transporting,
transferring, harboring, receiving, providing, obtaining, isolating,
maintaining, or enticing an individual. W. Va. Code § 61-14-1(6). ltis a
felony offense to engage in human trafficking. W. Va. Code § 61-14-2.

Adult: This term is the commonly understood definition, a person
who is 18 years or older. W. Va. Code § 61-14-1(1).

Minor: This term is also the commonly understood definition, a
person who is less than 18 years old. This article generally increases
penalties for human trafficking that involves a minor. W. Va. Code § 61-
14-1(9).

Coercion: The term coercion includes threats of physical harm
as well as threats of other types of harm. The first definition involves the
more commonly understood meaning and includes the use or threat of
force, abduction, serious harm to, or physical restraint of an individual.
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The term also includes the use of a plan, pattern, or statement that is
intended to make an individual believe that a failure to do or perform a
particular act will result in the use of force against the individual, the
individual's abduction, serious harm to the individual, physical restraint of
the individual, or deportation of the individual. W. Va. Code § 61-14-1(2).

Coercion may include the abuse or threatened abuse of the legal
process or the law. It also includes the destruction or taking of an
individual's identification document or other property or the threat to
destroy or take an individual's identification document or property. Finally,
the term includes situations when a person uses an individual's physical or
mental impairment if the impairment has a substantial adverse effect on
the individual's cognitive or volitional function.

Although the definition of "coercion" is broad, statements or actions
by law enforcement as part of an investigation or undercover action are
excluded from the definition. The exclusion applies to state or federal law
enforcement officials and the investigation or undercover action must be
lawful.

Commercial Sexual Activity: This term involves sexual activity
when anything of value is given, promised, or received by a person. W.
Va. Code § 61-14-1(3). Therefore, the term is not limited to facts involving
an exchange of money for sexual activity. This term is used in the statute
that establishes criminal penalties for sexual servitude. W. Va. Code § 61-
14-5.

Debt Bondage: The term involves situations when an individual is
induced to engage in commercial sexual activity towards satisfaction of a
real or purported debt. W. Va. Code § 61-14-1(4). This term is included in
the offenses established by West Virginia Code § 61-14-4. It also includes
nonsexual labor, but this aspect is not discussed in this section. Itis a
felony offense to use an individual in debt bondage. W. Va. Code § 61-
14-4.

Identification Document: This term includes a passport, drivers
license, immigration document, travel document, or other government-
issued document. The term applies to documents issued by a foreign
government, as well as documents issued by state or federal government.
W. Va. Code § 61-14-1(7).

Patronize: This term applies when a person gives, agrees to give,
or offers to give anything of value in exchange for commercial sexual
activity. W. Va. Code § 61-14-1(10).
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Person: The term person includes an individual, estate, business,
or nonprofit entity. However, the definition excludes public corporations,
governmental subdivisions, agencies, or instrumentalities. W. Va. Code §
61-14-1(11).

Serious Harm: This term is broadly defined to include both
physical and nonphysical harm. In turn, nonphysical harm includes
psychological harm, economic harm, or reputational harm. Although the
term is broad, there is a component of reasonableness in that the
circumstances would compel a reasonable person of the same
background and circumstances to perform sexual activity (or labor and
services) to avoid the harm. W. Va. Code § 61-14-1(12).

Sexual Activity: This term includes sexual contact, sexual
intercourse, or sexual intrusion as is defined in Article 8B of Chapter 61. It
also includes sexually explicit conduct as defined in Article 8C of Chapter
61. W. Va. Code § 61-14-1(13). The term sexually explicit conduct
applies to the following sexual acts, whether the acts are performed or
simulated: sexual intercourse (genital to genital); anal intercourse
(sodomy); oral copulation (fellatio or cunnlingus); bestiality; masturbation;
sexual sadism and masochism; excretory functions in a sexual context;
and the exhibition of genitals.

Sexual Servitude: This term includes situations when a minor is
maintained or made available for the purposes of having the minor engage
in commercial sexual activity. It also includes situations when an
individual uses coercion to force or compel an adult to engage in
commercial sexual activity. The term "sexual servitude" is included in the
offense of human trafficking and patronizing a victim of sexual servitude.
W. Va. Code § 61-14-1(14).

Victim: The term applies to any individual who is subject to human
trafficking whether or not a perpetrator is prosecuted or convicted. W. Va.
Code § 61-14-1(15).

Xll. Human Trafficking Offenses Involving Commercial Sexual
Activity and Related Provisions

A. Offenses, Aggravating Circumstances and Immunity

Human Trafficking: It is a felony offense for any person to traffic
an adult or to aid, assist or abet in trafficking an adult. It is also a felony
offense to traffic a minor or to aid, assist or abet in the trafficking of a
minor. An increased penalty applies when a minor is trafficked. W. Va.
Code § 61-14-2. A defendant who is convicted of human trafficking may
be subject to an increased penalty if specified aggravated circumstances,
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discussed in this section, are proven. W. Va. Code § 61-14-7(b). It
should also be noted that the trafficking of each victim will constitute a
separate offense. W. Va. Code § 61-14-7(a).

Debt Bondage: it is a felony offense to use an adult in debt
bondage, which involves situations when an individual is induced to
engage in commercial sexual activity towards satisfaction of real or
purported debt. An offense under this statute may also involve labor that
is nonsexual in nature. It is also a felony offense to use a minor in debt
bondage, and this offense involves an increased penalty. W. Va. Code §
61-14-4. A defendant convicted of debt bondage may also be subject to
an increased penalty if aggravated circumstances are proven. W. Va.
Code § 61-14-7.

Sexual Servitude: It is a felony offense when a person uses
coercion to compel or force an adult to engage in commercial sexual
activity. W. Va. Code § 61-14-5(b). When the offense involves a minor, a
person may not defend himself or herself based upon a minor's consent.
Similarly, a defendant may not assert that he or she believed that the
minor was an adult as a defense. W. Va. Code § 61-14-5(c).

Patronizing a Victim of Sexual Servitude: It is a felony offense
to patronize another person in commercial sexual activity when the
defendant knows that the person is a victim of sexual servitude. W. Va.
Code § 61-14-6(a). Unlike situations involving a minor, the defendant
must have knowledge that the person is a victim of sexual servitude.

It is also a felony offense to patronize a minor in commercial sexual
activity when the defendant knows or has reason to know that the minor is
a victim of sexual servitude. Therefore, the element involving knowledge
is expanded to cover situations in which the defendant has reason to know
that the victim is a minor. W. Va. Code § 61-14-6(b).

Aggravating Circumstances: For the purposes of Article 14, it is
an aggravating circumstance for a person to recruit, entice, or obtain a
victim from a shelter or facility that serves the following: runaway youths,
children in foster care, homeless persons, victims of human trafficking,
domestic violence, or sexual assault. W. Va. Code § 61-14-7(b)(1). If the
trier of fact finds that the crime involved an aggravated circumstance, the
defendant shall not be eligible for parole until he or she has served a
minimum of three years in a correctional institution. W. Va. Code § 61-14-
7(b)(1).

Immunity: In a juvenile proceeding for the offense of engaging in

prostitution as established by West Virginia Code § 61-8-5(b), a minor
shall not be held liable if the court finds that the minor has been a victim of
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any of the offenses established by Article 14 of Chapter 61. W. Va. Code
§ 61-14-8. Further, a minor who is charged under West Virginia Code §
61-8-5(b) shall be rebuttably presumed to be a victim of trafficking.
However, some type of evidence or proof will have to be submitted to
establish the juvenile as a victim. W. Va. Code § 61-14-8(a).

Although a juvenile may have be immune for engaging in
prostitution, a juvenile is not immune for the acts of soliciting, inducing, or
enticing another person to commit prosecution. However, if a juvenile was
coerced into these actions, he or she may be immune from prosecution for
a human trafficking offenses. W. Va. Code § 61-14-8(b).

If a juvenile is immune from criminal liability or criminal prosecution
for prostitution or soliciting another person to engage in prostitution, the
juvenile should be presumed to be an abused child under West Virginia
Code § 49-1-201. Such a person may be eligible for appropriate child
welfare services, including trauma-informed services that are specialized
for child victims of sex abuse and exploitation or human trafficking.

B. Petition to Vacate and Expunge Convictions for
Prostitution Offenses

West Virginia Code § 61-14-9 establishes a procedure through
which a victim of human trafficking may petition the circuit court to vacate
and expunge a juvenile adjudication or a conviction for prostitution under
West Virginia Code § 61-8-5. To be eligible for this type of expungement,
the person's engagement in prostitution must be the "direct result" of
human trafficking. Presumably, this terms means that the juvenile
adjudication or conviction was related to the trafficking, not some earlier or
subsequent offense. To grant this type of expungement petition, the court
must find that the person's juvenile adjudication or conviction arose as a
direct result of being a victim of trafficking.

This type of petition should be filed pursuant to the procedures
established by West Virginia Code § 61-11-26. As stated in the statute,
the age and criminal history limitations of West Virginia Code § 61-11-26°
does not apply to this type of petition. W. Va. Code § 61-14-9(c).
Similarly, the provisions of West Virginia Code § 49-4-103 do not apply to
victims of human trafficking.6The other requirements of this expungement
statute apply, which include pertinent identifying information and the

5 It should be noted that the age limit was deleted from West Virginia Code § 61-
11-26 in 2019. Similarly, criminal history limitations were changed as part of the 2019
amendments to the statute. Further, an additional statute on expungements was enacted
in 2019. W. Va. Code § 61-11-26a.

6 This statute generally bars the publication of any evidence introduced in a
juvenile proceeding. It also indicates that a juvenile adjudication is not considered a
conviction. W. Va. Code § 49-4-103.
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procedures for service on law enforcement. This type of expungement
petition should be filed in the county where the conviction occurred. A
person who seeks to have his or her conviction expunged because he or
she was a victim of human trafficking is not required to show that he or
she has completed some type of rehabilitation.

C. Request for Records by Juvenile Victim

A juvenile victim of sex trafficking may obtain his or her juvenile
records that relate to the trafficking. W. Va. Code § 49-5-104(g). To
obtain such records, a juvenile victim must submit a written request to the
circuit court in which a juvenile proceeding was or is pending.

D. Lifetime Ban on Commercial Driver's License

A person who uses a commercial motor vehicle to commit a felony
offense involving human trafficking is subject to a lifetime ban on operation
of a commercial motor vehicle. W. Va. Code § 17E-1-13(n)(2). The
statute indicates that a person is subject to a ban if he or she commits any
of the acts set forth in 22 U.S.C. § 7102(9). These acts are described as
recruitment, harboring, transportation, provision or obtaining a person for
sex trafficking. /d. Although the statute subjects a person to this penalty
when they commit acts set forth in 22 U.S.C. § 7102(9), the statute does
not provide that such a person must have been convicted of a federal or
state trafficking offense

XIll. Violations of Protective Orders
A. Criminal Offense for West Virginia Protective Order
Violations

Note: This section only addresses the criminal offense that arises when a
defendant violates a condition of bail, probation, or parole that is intended
to protect the personal safety of a particular person. However, this
offense may also occur when a person violates a protective order issued
in a domestic violence protective order proceeding (W. Va. Code §§ 48-
27-101, et seq.) or in a divorce case (W. Va. Code §§ 48-5-509, -608).

A defendant may be subject to misdemeanor criminal charges for
violating a term or condition of bail, probation, or parole that is designed to
protect the safety of a particular individual. W. Va. Code § 48-27-
903(a)(2). Although all criminal offenses for West Virginia protective order
violations are misdemeanors, a person convicted of a second or
subsequent offense is subject to enhanced penalties. W. Va. Code § 48-
27-903(b) and (c).
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B. Criminal Offense for Violation of a Foreign Protective
Order

Note: This section only addresses criminal offenses that arise when a
defendant violates conditions of bail, probation or parole, or an order
entered pursuant to a foreign state's anti-stalking laws. However, this
offense may also occur when a person violates a protective order issued
in a domestic or family violence proceeding or in a foreign divorce
proceeding.

A defendant may be subject to criminal charges if he or she violates
the terms of a foreign protection order in West Virginia. W. Va. Code §
48-28-7. A foreign protection order that may be enforced through criminal
penalties include conditions of bail, probation, or parole imposed in
another state that are designed to protect specific person(s), or protection
orders entered pursuant to a foreign state's anti-stalking laws. The foreign
protection order can be violated when a defendant abuses a protected
person and the acts constituting the abuse meet the statutory definition for
domestic violence set forth in West Virginia Code § 48-27-202. A foreign
protection order can also be violated when a respondent is physically
present at any location in a knowing and willful violation of the terms of the
foreign protection orders noted above. Although all criminal offenses for
violations of foreign protective orders are misdemeanors, a person who is
convicted of a second or subsequent offense is subject to an enhanced
penalty. W. Va. Code § 48-28-7(b).

XIV. Violations of Personal Safety Orders
A. Misdemeanor

West Virginia Code § 53-8-11 establishes misdemeanor penalties
for violation of a temporary or final personal safety order. A first offense is
a lesser penalty, and a second or subsequent offense, although still a
misdemeanor, results in an enhanced penalty.

B. Felony

A person is guilty of a felony if he or she commits harassment as
set forth in West Virginia Code § 61-2-9a(f) while a personal safety order
is in effect and the victim of the harassment was protected by the personal
safety order. The personal safety order must have been issued after a
final hearing. In addition, the defendant must have been served with a
copy of the personal safety order.
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XV. Attempted Criminal Offenses

As with other attempted criminal offenses, an attempt to commit a
sexual offense is considered a crime. West Virginia Code § 61-11-8, a
general statute that criminalizes an action that constitutes an attempt to
commit a crime, applies to all attempts "where it is not otherwise
provided." The West Virginia Supreme Court has recognized that where a
specific criminal statute establishes that an attempted offense is a crime,
the general provisions of West Virginia Code § 61-11-8 must be
disregarded, and the specific criminal statute must be applied. State v.
Runnion, 122 W. Va. 134, 7 S.E.2d 648 (1940) (holding that an attempt to
commit a forgery is subject to the increased penalty in West Virginia Code
§ 61-4-5, not to the lesser penalty in West Virginia Code § 61-11-8).
Therefore, West Virginia Code § 61-11-8 only applies to attempted sexual
offenses when a specific criminal statute does not criminalize an attempt.

The statutes that criminalize sexual assault and sexual abuse do
not criminalize attempts to commit these offenses (W. Va. Code §§ 61-8B-
3 through -9). Similarly, the statute that criminalizes incest (W. Va. Code
§ 61-8-12) does not criminalize attempts. However, West Virginia Code §
61-8D-5, sexual abuse by a parent, guardian, custodian, or person in a
position of trust, expressly criminalizes attempts to commit the offenses
covered by this statute.

To determine when the actions of a person constitute an attempted
crime, the West Virginia Supreme Court has established that:

[Tlwo requirements must be met: (1) a specific
intent to commit the underlying substantive
crime; and (2) an overt act toward the
commission of that crime, which falls short of
completing the underlying crime. Syl. Pt. 2, in
part, State v. Starkey, 161 W. Va. 517, 244
S.E.2d 219 (1978) (overruled on other grounds
by State v. Guthrie, 194 W. Va. 657, 461
S.E.2d 163 (1995)).

With specific reference to the crime of rape, the West Virginia Supreme
Court held that: "To sustain a conviction for attempted rape two things
must be proven beyond a reasonable doubt—the specific intent to at once
accomplish the crime, and an overt act in pursuant of such intent." Syl. Pt.
2, State v. Franklin, 139 W. Va. 43, 79 S.E.2d 692 (1953) (citing State v.
Gill, 101 W. Va. 242, 132 S.E. 490 (1926)). An attempt to commit a
sexual offense, therefore, involves the specific intent to commit a certain
crime and an overt act toward the commission of the crime. The intent to
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commit the crime of rape may be proven with circumstantial evidence.
Syl. Pt. 2, State v. Tomblin, 124 W. Va. 264, 20 S.E.2d 122 (1942).

In addition to criminalizing attempted crimes, West Virginia Code §
61-11-8 establishes sentences for attempted crimes. If the underlying
offense is a felony and is punishable for a term of less than life
imprisonment, then the court has the discretion to impose one of the
following two sentences: 1) confinement in the penitentiary for not less
than one nor more than three years; or 2) confinement in jail for not less
than six months nor more than 12 months and fined not more than five
hundred dollars. W. Va. Code § 61-11-8(2). Even though the court may
choose the more lenient sentence, the defendant, by the terms of the
statute, is still considered to be guilty of a felony. When the underlying
offense is a misdemeanor, the defendant cannot be confined in jail more
than six months and cannot be fined more than one hundred dollars. W.
Va. Code § 61-11-8(3). He or she is considered to be guilty of a
misdemeanor.

XVI. Accomplice Liability

The common law created distinctions between parties to a felony
according to their type of participation in the crime. State v. Petry, 166 W.
Va. 153, 273 S.E.2d 346 (1980). The actual perpetrator of the crime is
considered a principal in the first degree. Syl. Pt. 5, State v. Fortner, 182
W. Va. 345, 387 S.E.2d 812 (1989). Principals in the second degree
include accessories before the fact or aiders and abettors. Petry, 166 W.
Va. at 156, 273 S.E.2d at 349; Syl. Pt. 5, State v. Fortner, supra. A
person can also be subject to criminal liability as an accessory after the
fact. Petry, 166 W. Va. at 156, 273 S.E.2d at 349. Such a person is
subject to criminal liability for assisting a felon after a crime has been
committed.

A. Accessory Before the Fact, Principal in the Second
Degree, Aider and Abettor

To be considered an accessory before the fact, a person must have
procured, counseled, commanded, incited, assisted, or abetted another
person to commit the crime. Syl. Pt. 6, Fortner, supra. However, such a
person must not have been present during the commission of the crime.
Syl. Pt. 7, Fortner, supra. The person's absence is considered "an
essential element of the status of an accessory before the fact." Syl. Pt. 2,
in part, State ex rel. Brown v. Thompson, 149 W. Va. 649, 142 S.E.2d 711
(1965) (overruled by Petry on other grounds).

A person can be subject to criminal liability for aiding and abetting
the actual perpetrator. Such a person can be referred to as an aider or
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abettor or as a principal in the second degree. The West Virginia
Supreme Court has recognized that: "The chief difference between a
principal in the second degree and an accessory before the fact is that the
former is actually or constructively present at the time and place of the
commission of the crime, while the latter is absent." Syl. Pt. 7, Fortner,
supra. A person's "mere presence at the scene of the crime, even with
knowledge of the criminal purpose of the principal in the first degree is not,
alone, sufficient to make the accused guilty as a principal in the second
degree." Fortner, 182 W. Va. at 356, 387 S.E.2d at 823. Rather, the
State is required to prove that the defendant shared the criminal intent of
the actual perpetrator. /d. However, "the intent element is relaxed where
there is evidence of substantial physical participation in the crime by the
accused." State v. Mullins, 193 W. Va. 315, 319, 456 S.E.2d 42, 46
(1995).

In addition to relaxing the intent element, the West Virginia
Supreme Court has recognized the "concerted action principle" that
imposes criminal liability upon a defendant who is both present at the
scene of the crime and who, acting with another defendant, contributes to
the criminal act. Fortner, 182 W. Va. at 358, 387 S.E.2d at 825. Under
this principle, the State does not have to prove that the defendant did any
act that constituted part of the crime; rather, the State simply must show
that the defendant was present and acted together or in concert with the
principal in the first degree. Fortner, supra (citing State v. Joyner, 297
N.C. 349, 357, 255 S.E.2d 390, 395 (1979)). In Fortner, a case in which
five defendants were charged with repeated sexual assaults of a victim,
the Court noted that the following facts were sufficient to support a
defendant's convictions for aiding and abetting a sexual assault: removal
of the victim's clothing; taunting the victim; and ridiculing one of the other
defendants for his inability to maintain an erection.

With regard to indicting an accessory, it is not necessary to
specifically indict a defendant as a principal in the first or second degree.
Rather, "A general indictment as a principal in the first degree shall be
sufficient to sustain a conviction as an aider or abettor or as an accessory
before the fact." Syl. Pt. 1, State v. Ashcraft, 172 W. Va. 640, 309 S.E.2d
600 (1983) (quoting Syl. Pt. 1, in part, Petry, supra). The West Virginia
Supreme Court has recognized that: "[W]hether a defendant acted as a
principal in the first degree or second degree is a question of fact that
should be determined by the jury." State v. Legg, 218 W. Va. 519, 524,
625 S.E.2d 281, 286 (2005).

A defendant who has been convicted as either an aider or abettor

or as an accessory before the fact is subject to the same criminal liability
as the actual perpetrator. W. Va. Code § 61-11-6. Therefore, a person
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may be convicted of a crime provided that he or she acted as a principal in
the first degree, as an aider or abettor, or as an accessory before the fact.

B. Accessory After the Fact

An accessory after the fact is "a person who knowing a felony to
have been committed by another, receives, relieves, comforts or assists
the felon." State v. Bradford, 199 W. Va. 338, 346, 484 S.E.2d 221, 229
(1997) (quoting 1A M.J. Accomplices and Accessories § 5 (1993)). An
accessory after the fact must know that the principal has committed a
felony. Criminal liability is imposed upon an accessory after the fact
because he or she has obstructed justice, not because he or she
participated in the actual crime. Petry, 166 W. Va. at 157, 273 S.E.2d at
349. Although criminal penalties may be imposed upon persons
considered to be "accessories after the fact," West Virginia Code § 61-11-
6 excludes persons in specific relationships to a defendant from being
punished as such an accessory. These relationships include the
following: husband, wife, parent, grandparent, child, grandchild, brother,
sister, or servant to the defendant. These relationships can be based on
consanguinity or affinity. A person who is convicted as an accessory after
the fact is guilty of a misdemeanor. W. Va. Code § 61-11-6.

XVIl. Dangerousness Assessment Review Board

In 2021, the West Virginia Legislature established the
Dangerousness Assessment Advisory Board (hereinafter "Board'). W. Va.
Code § 27-6A-13. The purpose of the Board is to provide guidance to a
circuit court about the appropriate level of custody or supervision for any
defendant found to be incompetent to stand trial and not restorable or any
defendant found to be not guilty by reason of mental illness. The
provisions apply to all criminal offenses and would necessarily include
defendants charged with sexual offenses.

When reviewing a proposed lesser restrictive placement, the circuit
court may request the assistance of the Board when it is reviewing this
type of issue. The statute does not outline any procedure for this type of
request. Nor does it allow any other party to directly request assistance
from the Board.

XVIIl. Other Related State Offenses
A. Abduction of Any Person with Intent to Marry or Defile
As established by West Virginia Code § 61-2-14(a), it is unlawful for

anyone to take away or detain another person against such person's will
with the intent to marry or defile such person or with the intent to cause a
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third person to marry or to defile the person. As recognized by the West
Virginia Supreme Court: "A sexual purpose or motivation is an essential
element of the offense of abduction with intent to defile contained in W.
Va. Code § 61-2-14." Syl. Pt. 6, State v. Hanna, 180 W. Va. 598, 378
S.E.2d 640 (1989). Although this specific intent is an essential element,
"the State does not have to show that the accused actually committed the
underlying substantive crime." State v. Williams, 215 W. Va. 201, 206,
599 S.E.2d 624, 629 (2004). In other words, a defendant who detains a
victim with the intent to commit a sexual assault but does not commit the
sexual assault can be found guilty of abduction.

In cases involving abduction with intent to marry or defile or
kidnapping, it has been recognized that force or compulsion would be a
required element. Hanna, 180 W. Va. at 605, 378 S.E.2d at 646.
However, it is not necessary that the State prove actual physical force or
threats of violence. Rather, force or compulsion may be proven if the
State shows that the victim submitted because he or she was in
reasonable fear of harm or injury. Syl. Pt. 4, Hanna, supra. In Hanna, the
Court noted the following facts were sufficient to establish force or
compulsion: the defendant's violent history; his use of force to enter the
home; verbal threats; the defendant's production of a weapon; and his
threatened use against another party.

The offenses of kidnapping and abduction have been subject to
double jeopardy challenges on the theory that the actions that constitute
the kidnapping or abduction are incidental to another offense. State v.
Miller, 175 W. Va. 616, 336 S.E.2d 910 (1985); State v. Trail, 174 W. Va.
656, 328 S.E.2d 671 (1985); State v. Weaver, 181 W. Va. 274, 382 S.E.2d
327 (1989). In other words, defendants have argued that the acts that
constitute abduction or kidnapping are part of another offense, such as
sexual assault, and would not constitute a separate offense. Based on
this reasoning, defendants have argued that separate convictions for
multiple offenses, such as sexual assault and abduction, constitute a
violation of the multiple punishments clause found in the Fifth Amendment
of the United States Constitution and Article Ill, Section 5 of the West
Virginia Constitution.

Analyzing this issue, the West Virginia Supreme Court held that:
"In interpreting and applying a generally worded kidnapping statute, such
as W. Va. Code § 61-2-14a, in a situation where another offense was
committed, some reasonable limitations on the broad scope of kidnapping
must be developed. The general rule is that a kidnapping has not been
committed when it is incidental to another crime." Syl. Pt. 2, State v.
Miller, 175 W. Va. 616, 336 S.E.2d 910 (1985). This same rule applies to
the offense of abduction of a child in violation of West Virginia Code § 61-
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2-14(b). Syl. Pt. 2, State v. Weaver, 181 W. Va. 274, 382 S.E.2d 327
(1989).

The Court has adopted four factors that must be analyzed to
determine whether the acts can constitute two separate offenses.
Weaver, 181 W. Va. 274, 382 S.E.2d 327; Syl. Pt. 5, State v. Lewis, 235
W. Va. 694, 776 S.E.2d 591 (2015). The following factors must be
analyzed to determine whether the alleged acts would constitute a
separate offense:

1. The length of time the victim was held or
moved;

2. The distance the victim was forced to move;
3. The location and environment of the place
the victim was detained; and

4. The exposure of the victim to an increased
risk of harm. Syl. Pt. 2, Miller, supra; Syl. Pt. 5,
Lewis, supra.

In general, it is more likely that the acts will constitute a separate
offense as the period of time increases during which the victim was held or
moved. Similarly, it is likely that the acts will constitute a separate offense
if the victim is forced to move a significant distance. The location and
environment of the place the victim is detained also is considered. For
example, in Miller, the Court found that the acts constituted a separate
offense when the victim was taken to an isolated, unfamiliar area. Finally,
if the victim is subject to increased risk of harm, it is more likely that the
acts will constitute a separate offense. In Lewis, the Court affirmed a
defendant's convictions for two separate offenses when he moved a victim
to a second apartment where no one else was present and when the
victim was away from her home for approximately two hours.

B. Abduction of Child Under Age 16 for the Purpose of
Prostitution or Concubinage

Abduction may also occur when a person takes away a child who is
under age 16 from a person who has lawful charge of the child, and the
purpose is for prostitution or concubinage.” W. Va. Code § 61-2-14(a).

7 Concubinage is defined as: "The act or practice of cohabiting, in sexual
commerce, without the authority of law or a legal marriage." Black's Law Dictionary, 363
(4th ed. 1968).
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C. Abduction of a Child Under Age 16 for Improper or
Immoral Purpose

In addition to the other types of abduction set forth above,
abduction occurs when a person who is not the parent of a child, illegally
or for any unlawful, improper, or immoral purpose seizes, takes, or
secretes a child under 16 years of age from a person who has lawful
charge of a child. W. Va. Code § 61-2-14(b). With regard to the purpose
for taking the child, this subsection limits the purpose to those other than
the purposes identified in West Virginia Code §§ 61-2-14(a) (abduction
with intent to marry or defile, or prostitution or concubinage); 61-2-14a
(kidnapping for ransom or other concession); or 61-2-14c (threats to
kidnap or demand ransom). This statute, therefore, allows prosecution for
seizing or taking a child when the offender's purpose or intent does not
meet the intent of any of the offenses established by the above-referenced
statutes.

The offenses of kidnapping and abduction have been subject to
double jeopardy challenges on the theory that the actions that constitute
the offense of kidnapping or abduction are incidental to another offense.
State v. Miller, 175 W. Va. 616, 336 S.E.2d 910 (1985); State v. Trail, 174
W. Va. 656, 328 S.E.2d 671 (1985); State v. Weaver, 181 W. Va. 274, 382
S.E.2d 327 (1989). In other words, defendants have argued that the acts
that constitute the abduction are part of or incidental to another offense,
such as sexual assault, and would not constitute a separate offense.
Therefore, defendants have argued that separate convictions for multiple
offenses constitute a violation of the multiple punishments clause found in
the Fifth Amendment of the United States Constitution and Article I,
Section 5 of the West Virginia Constitution.

Similar to kidnapping, a person cannot be found guilty of abduction
if the acts, the movement, or detainment of the victim, is merely incidental
to another crime. Syl. Pt. 2, Weaver, supra. To determine whether
abduction has occurred, the trial court must consider the following factors:

1. The length of time the victim was held or
moved,;

2. The distance the victim was forced to move;
3. The location and environment of the place
the victim was detained; and

4. The exposure of the victim to an increased
risk of harm. /d.

In general, it is more likely that the acts will constitute a separate

offense as the period of time increases during which the victim was held or
moved. In Weaver, the Court noted that the victim was held for over an
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hour. Similarly, it is likely that the acts will constitute a separate offense if
the victim is forced to move a significant distance. The Court in Weaver
pointed out that the victim was moved 150 yards. The location and
environment of the place the victim is detained also is considered. For
example, in Weaver, the Court found that the acts constituted a separate
offense when the victim was taken into an area with thick underbrush that
decreased the chance of detection. Finally, if the victim is subject to
increased risk of harm, it is more likely that the acts will constitute a
separate offense. The Court in Weaver observed that the movement of
the victim to a place that could not easily be detected increased the risk of
harm to the victim. Based on an analysis of these factors, the Court
affirmed the defendant's convictions for first-degree sexual assault and
abduction of a child for immoral purposes.

D. Abduction of a Child Near a School

When a person commits an abduction of a child who is 16 years or
under and the abduction occurs within one thousand feet of a school, the
person is guilty of a felony. W. Va. Code § 61-2-14f. This code section is
an attempt to protect children from becoming a target either when they are
attending or traveling to and from school.

E. Kidnapping?®

Kidnapping occurs when any person takes custody of, conceals,
confides, or restrains another person with the intent to accomplish the
following actions against that person. W. Va. Code § 61-2-14a. These
actions include: 1) holding the person for ransom, reward or concession;
2) transporting the person with the intent to inflict bodily injury or to
terrorize the victim or another person; or 3) using the person as a shield or
hostage. These actions also include taking a person hostage which is
statutorily defined as seizing, detaining, and threatening to kill or injure a
person so that a third person or a governmental organization, such as a
law enforcement agency, is compelled to act or to abstain from acting as a
condition for the release of the victim. W. Va. Code § 61-2-14a(c). For a
case in which the Supreme Court affirmed a kidnapping conviction after a
defendant challenged the sufficiency of the evidence, see State v. Vilela,
238 W. Va. 11,792 S.E.2d 22 (2016).

8 West Virginia Code § 61-2-14a(d) establishes a separate offense when a family
member "kidnaps" a minor to prevent the minor's return to the lawful guardian. The
defendant's actions must be motivated by a belief that it is the minor's best interests that
he or she should not be returned to the lawful guardian. Similarly, West Virginia Code §
61-2-14d establishes an offense when a person conceals or takes a minor with the intent
to deprive another person of lawful custody or visitations rights. A discussion of these
offenses is not included because they are not crimes of sexual violence.
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The penalty for the offense of kidnapping is dependent upon the
circumstances of the crime and upon specific findings made by the trier of
fact, either a jury or the court, if the defendant entered a guilty plea.
According to subsection (a) of West Virginia Code § 61-2-14a, the penalty
for kidnapping is confinement by the Division of Corrections and
Rehabilitation for life. However, subsection (b) allows a defendant to be
eligible for parole when a jury recommends mercy or if the court, upon the
defendant's guilty plea, finds that the defendant is entitled to mercy. If a
victim is released or returned alive, without bodily harm, but after ransom
has been paid or other concession granted, the defendant is subject to a
definite term of confinement, from not less than 20 years, nor more than
50. If the victim is released without bodily harm and no ransom has been
paid or other concession granted, then the defendant is subject to
incarceration for not less than 10 years, nor more than 30.

The West Virginia Supreme Court has provided guidance on
whether the trial court or jury should make the findings that determine the
length of a defendant's sentence for the offense of kidnapping. State v.
Scruggs, 242 W. Va. 499, 836 S.E.2d 466 (2019). Upon the submission
of a certified question concerning this issue, the West Virginia Supreme
Court noted that it would address this issue because of the decision in
Alleyne v. United States, 570 U.S. 99, 133 S. Ct. 2151 (2013), a case in
which the United States Supreme Court held that a jury must make any
factual finding that increases a defendant's sentence from the mandatory
minimum. The United States Supreme Court found that any fact that
increases a minimum sentence is, in fact, an element of the crime.
Scruggs, 836 S.E.2d at 471 (quoting Alleyne, 507 U.S. at 103). Further
the United States Supreme Court found that any fact that increases the
minimum or maximum sentence is an element of the crime and must be
found by the jury. Scruggs, 836 S.E.2d at 471, (quoting Alleyne, 507 U.S.
at 108).

In its review of the kidnapping statute, West Virginia Code § 61-2-
14a, the West Virginia Supreme Court found that the "default sentence"
was life without the possibility of parole as set for4th in subsection (a)(3).
Next, the West Virginia Supreme Court reasoned that the trial judge can
only reduce a defendant's maximum and minimum sentence. Based upon
this reasoning, the West Virginia Supreme Court held that the holding of
Alleyne would not apply. Therefore, the West Virginia Supreme Court
concluded that the trial judge, not a jury, has the authority to determine
any facts that reduce a defendant's maximum or minimum sentence for
kidnapping.

The West Virginia Supreme Court also addressed a second

certified question concerning the submission of special interrogatories to a
jury in a kidnapping case. The Court noted that the kidnapping statute
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does not authorize a trial court to submit special interrogatories to a jury,
and a trial court should not submit a special interrogatory to a jury if the
relevant statute does not authorize one. Syl. Pt. 2, State v. Dilliner, 212
W. Va. 135, 569 S.E.2de 211 (2002). Therefore, the Supreme Court, in
answering the certified question, held that a trial court would exceed its
legitimate authority and abuse its discretion if it submitted a special
interrogatory to a jury in a kidnapping case.

The offense of kidnapping has been subject to double jeopardy
challenges on the theory that the actions are incidental to another offense.
State v. Miller, 175 W. Va. 616, 336 S.E.2d 910 (1985). In other words,
defendants have argued that the acts that constitute kidnapping are part of
or incidental to another offense, such as sexual assault. Based on this
reasoning, defendants have argued that separate convictions for multiple
offenses constitutes a violation of the multiple punishments clause found
in the Fifth Amendment of the United States Constitution and Article I,
Section 5 of the West Virginia Constitution.

A kidnapping has not occurred if the actions that constitute a
kidnapping are incidental to another crime. Syl. Pt. 2, Miller, supra. To
determine whether a kidnapping has occurred, the following factors must
be considered:

1. The length of time the victim was held or
moved,;

2. The distance the victim was forced to move;
3. The location and environment of the place
the victim was detained; and

4. The exposure of the victim to an increased
risk of harm. /d.

In general, it is more likely that the acts will constitute a separate
offense as the period of time increases during which the victim was held or
moved. In Miller, the victim was in the defendant's control for an hour and
a half. Similarly, it is likely that the acts will constitute a separate offense if
the victim is forced to move a significant distance. The location and
environment of the place the victim is detained is also considered. For
example, in Miller, the Court found that the acts constituted a separate
offense when the victim was taken to an isolated unfamiliar area. Finally,
if the victim is subject to increased risk of harm, it is more likely that the
acts will constitute a separate offense. The Court in Miller noted that the
victim was subject to an increased risk of harm because she was taken to
an unfamiliar isolated location that decreased the chance that she would
be discovered or could escape.
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Although all factors should be considered, every factor does not
need to be determinative. For example, holding a victim for an extended
length of time could, by itself, support kidnapping. Additionally, the Court
has noted that courts have generally, if not universally, recognized that a
kidnapping is not incidental to another offense when an offender demands
ransom, uses a victim to prevent capture or arrest and the victim has also
been sexually abused, robbed, or killed. Miller, 175 W. Va. 616, 336
S.E.2d 910, n. 6 (citing cases).

Although a demand for money or other type of ransom or using a
hostage to evade capture are typical reasons an offender may kidnap
someone, the language of the statute indicates that a kidnapping occurs
when the offender seeks any type of concession or advantage. A sexual
motivation or purpose has been generally accepted as sufficient to satisfy
this element for kidnapping statutes. State v. Hanna, 180 W. Va. 598,
605, 378 S.E.2d 640, 647 (1989) (citing cases). In Hanna, the Court
additionally noted that the intent to obtain other benefits is fairly broad.
Based upon this recognition, the Court held that a defendant's actions
constituted kidnapping when he forced his former girlfriend to leave her
home in the hopes that he could talk with her and attempt to reconcile
their relationship.

F. Threats of Kidnapping

It is also a crime to threaten to kidnap someone. W. Va. Code §
61-2-14c. This offense occurs when a person has the intent to extort
ransom, money, or other thing or the intent to obtain any concession or
advantage. When the offender has this intent and he or she uses any
method of communication to threaten to kidnap, a crime has occurred. As
indicated by the statute, the communication can be by any speech, writing,
printing, drawing, or any other method. The communication can be oral or
written, and the threat can be made either directly or indirectly. The
substance of the threat must include a threat to forcibly take a person
away or otherwise kidnap them. Alternatively, it could occur when an
offender threatens to kidnap someone to obtain ransom, money, other
thing, or a concession or advantage. As with an actual kidnapping, a
person who threatens to kidnap someone for the purpose of engaging in
sexual activity could be charged with a violation of West Virginia Code §
61-2-14c.

G. Venue for Abduction and Kidnapping
Because abduction and kidnapping generally involve moving or
transporting a victim, acts that constitute the elements of the crimes may

occur in different counties or even in different states. Because different
elements of these crimes may occur in different jurisdictions, West Virginia

2-53




Chapter 2

Code § 61-2-14b has established three permissible venues in which these
offenses may be prosecuted. First, venue lies in the county where the
person was taken, kidnapped, or induced to go away. Secondly, it may lie
in the county where the person was held or detained. Third, it may lie in a
county through which a victim was transported. Venue is proper in any of
these counties without regard to whether the offense originated in West
Virginia or in another state.

H. Aiding or Abetting in an Abduction or Kidnapping

As established by West Virginia Code § 61-2-14e, it is unlawful for
a person to aid or abet another person to commit abduction, kidnapping,
or threaten to kidnap another person. A person is guilty of this offense
when he or she acts as either an accessory before or an accessory after
the fact. By reference to West Virginia Code § 61-11-7, the general
statute establishing criminal liability for accessories, venue for this type of
offense lies in the county in which the offender became an accessory or in
the county in which the principal could be indicted.

l. Harassment

West Virginia Code § 61-2-9a establishes criminal penalties for
different types of harassing conduct.

1. Harassment |

The first offense occurs when a person engages in a course of
conduct which he or she directs at another person and has the intent to
cause the other person to fear for his or her own safety or the safety of
others. It also occurs when a person engages in this type of conduct with
the intent to cause the person to suffer substantial emotional distress.
Further, this offense occurs when a person causes a third person to
undertake such actions. W. Va. Code § 61-2-9a(a).

The term "course of conduct" is defined as a pattern of conduct that
involves at least two or more acts. A person may be charged with this
offense if he or she undertakes a course of conduct either directly or
indirectly, or through a third person. A person may be guilty of this offense
when he or she uses any action, method, device or other means to
engage in a prohibited course of conduct. W. Va. Code § 61-2-9a(h)(2).
Specific acts identified in the statute include following, monitoring,
observing, surveilling, or threatening a specific person or persons.

The second unlawful action involves nonconsensual contact or
communications, including contact through electronic communication, with
a specific person or persons. The third unlawful action involves a person
interfering or damaging a person's property or pets. W. Va. Code § 61-2-
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9a(h)(2). The statute no longer identifies this behavior as "stalking."
However, the statute criminalizes the types of behavior that are commonly
associated with "stalking" or "cyberstalking."

2. Harassment Il

The second type of harassment occurs when a person engages in
willful conduct that would cause a reasonable person mental injury or
emotional distress, and the conduct serves no legitimate or lawful
purpose. The second type of harassment also occurs when a person
repeatedly makes credible threats against another person. The term
"repeatedly" is defined as two or more occasions. W. Va. Code §§ 61-2-
9a(b) and (h)(3), (4), and (6). The term "credible threat" is defined as a
threat of bodily injury that the offender has an apparent ability to carry out.

The West Virginia Supreme Court has provided guidance
concerning the type of evidence that is sufficient to constitute the elements
of "harassment." State v. Malfregeot, 224 W. Va. 264, 685 S.E.2d 237
(2009).° In Malfregeot, the defendant was a 50 year old teacher and
coach at a middle school, and the victim was a 13 year old student at the
school. On appeal, the defendant argued that his actions did not meet the
statutorily defined terms of "following" or "harassing." However, the West
Virginia Supreme Court held that the defendant's actions of repeatedly
going to the victim's locker, initiating contact with the victim in various
parts of the school, and calling her on her personal cell phone were
sufficient to be considered "following." Additionally, the Court held that the
defendant's actions of putting his arm around the student's shoulders,
rubbing her shoulders, and flipping her hair were sufficient to constitute
"harassment." The Court also noted an incident in which the defendant
had called the victim on her personal cell phone and attempted to lure her
to school on a non-school day.

3. Penalties and Conditions

All types of "harassment" are misdemeanors, and the penalties
include a jail sentence of not more than six months and/or a fine that
cannot exceed $1,000.00.

If a person is convicted of this offense and is granted probation or
the sentence of incarceration is suspended, the court shall require the
offender to engage in counseling or medical treatment.

9 It should be noted that an earlier version of West Virginia Code § 61-2-9a was
in effect at the time the offense in Malfregeot was committed. However, the discussion of
acts that can be considered "harassing" are relevant to the current statute.
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4. Harassment that Violates a Protective Order

A person is guilty of a misdemeanor offense if a person
commits harassment, and the acts would also constitute a violation of a
protective order in effect that was entered by a magistrate, family, or
circuit court. W. Va. Code § 61-2-9a(c). The following types of domestic
violence protective orders serve as an element of this offense: 1) an
emergency protective order (EPO) entered by a magistrate; 2) a
temporary emergency protective order (TEPO) entered by a magistrate; 3)
a domestic violence protective order entered after a final hearing in family
court or after an appeal in circuit court; 4) a temporary restraining order
entered in a divorce case; or 5) a permanent restraining order entered in a
divorce case.

5. Harassment While Protective Order is in Effect

A person who is convicted of harassment may be subject to an
enhanced penalty when a protective order entered against him or her is in
effect and the victim of the offense was the subject of the protective order.
W. Va. Code § 61-2-9a (e). As established by references to West Virginia
Code §§ 48-27-501 and 48-5-608, the only types of protective orders that
constitute an element of this offense are protective orders entered after a
final hearing in family court or a permanent protective order included as
relief in a divorce proceeding. A protective order entered by a magistrate
(EPO or TEPO) would not constitute an element of this offense. To be
subject to this provision, the defendant must have been served with a
copy of a protective order. It should be noted that the acts that constitute
the offense established by West Virginia Code § 61-2-9a (e) are not
required to violate the protective order. This offense is a felony.

6. Harassment While Person Safety Order Is In effect

A person is guilty of a felony if he or she commits harassment when
a personal safety order is in effect and the victim of the harassment was
protected by the personal safety order. By reference to West Virginia
Code § 53-8-7, the personal safety order must have been issued after a
final hearing. In addition, the defendant must have been served with a
copy of the personal safety order. W. Va. Code § 61-2-9a (f).

7. Subsequent Offenses of Harassment

If a defendant has a previous conviction for a violation of West
Virginia Code § 61-2-9a and he or she is subsequently convicted for
harassment, he or she is guilty of a felony. W. Va. Code § 61-2-9a(d).
The Legislature has, therefore, recognized that harassment involves
repetitive behavior and has enhanced the penalty for repeat offenses.
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8. Harassment With Intent To Cause Victim to Harm
Himself or Herself

If a person harasses another person with the intent to cause the
other person to physically harm or to kill himself or herself, he or she is
guilty of a felony. This offense also occurs when a person continues to
harass another person when the defendant either knows or has reason to
know that the person is likely to physically injure or kill himself or herself
based, in whole or in part, on the harassment. W. Va. Code § 61-2-9a (g).

J. Obscene, Anonymous, Harassing, and Threatening
Communications by Computer, Cell Phones, and
Electronic Communication Devices

Originally enacted in 1989, the West Virginia Computer Crime and
Abuse Act (W. Va. Code §§ 61-3C-1, et seq.) establishes civil and criminal
penalties related to the use of computers. Although Article 3C establishes
criminal penalties for crimes that are unrelated to sexual violence or
pornography, such as "hacking," it also establishes criminal penalties for
harassment or other behavior associated with crimes of sexual violence.

West Virginia Code § 61-3C-14a criminalizes certain
communications made through any computer or other electronic
communication device. This term, "electronic communication device,"
includes a telephone, wireless phone, computer, pager, or any electronic
or wireless device that can transmit documents, images, voice, e-mail, or
text message so the "communication" may be received or viewed by a
person at a different location. W. Va. Code § 61-3C-14a (b) (1).

The statute also defines the term "use of a computer, mobile
phone, personal digital assistant or other electronic device" as the
transmission of "text messages, electronic mail, photographs, videos,
images or other nonvoice data.” W. Va. Code § 61-3C-14a (b)(2). It
includes the transmission of this type of material to another person's
computer, e-mail account, mobile phone, personal digital assistant, or
other electronic communication device. These provisions demonstrate an
intent by the Legislature address the many different types of electronic
communications devices that are in use.

West Virginia Code § 61-3C-14a criminalizes obscene, anonymous,
harassing, and threatening communications by computer, mobile phone,
personal digital assistant, or other electronic communication device. This
offense occurs when a person uses an electronic communication device
with the intent to harass or abuse another person without disclosing his or
her identity. W. Va. Code § 61-3C-14a (a)(1). This offense also occurs
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when a person, with the intent to harass or abuse another person, uses an
electronic communication device to contact another person, and the
contacted person has requested that there be no further contact. W. Va.
Code § 61-3C-14a (a)(2).'° This offense also occurs when a person, with
the intent to harass or abuse another person, uses an electronic
communication device to threaten to commit a crime against any person
or property. W. Va. Code § 61-3C-14a (a)(3).

In addition to the types of communications already noted, this
offense occurs when a person uses an electronic communication device to
deliver or transmit obscene material to a specific person after being
requested not to send this material. W. Va. Code § 61-3C-14a (4). To be
subject to criminal charges, the person who received the obscene material
must have requested that the defendant desist from sending such material
to him or her. The term "obscene material" is defined as material that:

(A) An average person, applying contemporary
adult community standards, would find, taken
as a whole, appeals to the prurient interest, is
intended to appeal to the prurient interest, or is
pandered to a prurient interest;

(B) An average person, applying contemporary
adult community standards, would find depicts
or describes, in a patently offensive way,
sexually explicit conduct consisting of an
ultimate sexual act, normal or perverted, actual
or simulated, an excretory function,
masturbation, lewd exhibition of the genitals, or
sadomasochistic sexual abuse; and

(C) A reasonable person would find, taken as a
whole, lacks literary, artistic, political or scientific
value. W. Va. Code § 61-3C-14a (a)(4).

In addition to the offenses discussed above, a person may be guilty
of any of these offenses noted above if he or she knowingly permits an
electronic communication device under his or her control to be used for
any of the prohibited purposes. This offense is a misdemeanor. W. Va.
Code § 61-3C-14a(c).

K. Soliciting a Minor Via Computer
Also part of the West Virginia Computer Crime and Abuse Act, this

felony offense occurs when a person is over the age of 18, and he or she
uses a computer, broadly defined, to solicit a minor to engage in specified

0 Under this statute, a communication made by a lender or debt collector about a
past due debt does not constitute harassment. W. Va. Code § 61-3C-14a (a)(2).
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illegal acts. W. Va. Code § 61-3C-14b. The minor must be at least four
years younger than the defendant, or the defendant must believe that the
minor is at least four years younger than him or her. The acts specified by
this section include acts proscribed by Article 8 (Crimes Against Chastity,
Morality and Decency), Article 8B (Sexual Offenses), Article 8C (Filming of
Sexually Explicit Conduct of Minors), and Article 8D (Child Abuse). In
addition, it is unlawful to solicit a minor to engage in felony offenses
established by West Virginia Code § 60A-4-401, offenses associated with
controlled substances.

It is also an offense for an adult to use a computer to solicit or
entice a minor to engage in illegal acts proscribed by Articles 8, 8B, 8C or
8D and to engage in an overt act to bring himself or herself into the
minor's physical presence. The adult must have the intent to engage in
unlawful sexual activity or conduct with the minor. W. Va. Code § 61-3C-
14b(b).

L. Cyberbullying

The West Virginia Computer Crime and Abuse Act criminalizes the
use of a computer or computer network to post or to encourage others to
post personal, private, or sexual information about a minor on the internet.
The defendant must have the intent to harass or bully a minor. This
offense is a misdemeanor. W. Va. Code § 61-3C-14c.

M.  Burglary'

There are two common elements to all offenses established by
West Virginia Code § 61-3-11: 1) the defendant must enter a dwelling
house;'? and 2) the defendant must intend to commit a criminal violation.
A "dwelling house" is essentially any structure used as residence, at least
periodically. W. Va. Code § 61-3-11(b). Examples of structures that meet
this definition are: a mobile home, house trailer, modular home, factory-
built home, or self-propelled motor home. This list, however, is not
exhaustive. Although the dwelling house must be used or designed for
human habitation, it is not necessary that the structure be a permanent
residence. Rather, it is only necessary that the structure be used
periodically for human habitation. Whether a particular structure meets
the definition of the term is a jury question. State v. Stone, 127 W. Va.
429, 33 S.E.2d 144, 148 (1945).

" The 2018 amendments to this statute eliminated the distinction between
nighttime and daytime burglary and also eliminated the element that the defendant had
the intent to commit a felony. Rather, the intent to commit any criminal violation will
support a burglary charge.

2 A person is also guilty of burglary if he or she enters an building adjoining a
home with the intent to commit a felony once inside.
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In a case in which a defendant was convicted of burglary and
second degree sexual assault, the defendant argued that there was
insufficient evidence to convict him of burglary because he had not
entered the dwelling of "another" as required by the burglary statute.
State v. Lewis, 235 W. Va. 694, 776 S.E.2d 591 (2015). His basis for this
argument was that his name was on the lease and the domestic violence
protective order that gave possession of the apartment to his former
girlfriend could not change title to real property. See W. Va. Code § 48-
27-506. In response to this argument, the State argued that burglary
addresses possession or occupancy, not title to or ownership of real
property. Finding that the defendant had kicked open the victim's door
and entered the apartment forcibly, the Court affirmed the defendant's
burglary conviction. Lewis, 235 W. Va. at 703-04, 776 S.E.2d at 600-01.
The Court also affirmed the defendant's convictions for abduction with
intent to defile and second degree sexual assault.

The next element common to all burglaries is the defendant's intent
-- he or she must enter the dwelling house with the intent to commit a
criminal violation. A defendant who unlawfully enters a residence with the
intent to commit a sexual offense can, therefore, be found guilty of the
offense of burglary. Provided that the other elements have been met, the
crime of burglary is committed once the unauthorized entry has been
completed. State v. Louk, 169 W. Va. 24, 285 S.E.2d 432 (1981)
(overruled on other grounds by State v. Jenkins, 191 W. Va. 87, 443
S.E.2d 244 (1994)).

N. Imposition of Sexual Intercourse or Sexual Intrusion on
Incarcerated Persons or Persons Under Supervision

This felony offense occurs when a person is incarcerated and
certain identified officials or employees in a correctional facility engage in
either sexual intercourse, sexual intrusion, or sexual contact with the
incarcerated person. W. Va. Code § 61-8B-10(a). These terms are
defined in West Virginia Code § 61-8B-1, and prohibited acts include
vaginal or anal penetration with any object.

The following persons may be criminally charged with engaging in
sexual intercourse, intrusion, or sexual contact with an incarcerated
person: any employee of the Division of Corrections and Rehabilitation; or
any person working at a facility managed by the Commissioner of
Corrections and Rehabilitation, whether a contract basis or as an
employee of a state agency. W. Va. Code § 61-8B-10(a). Additionally, a
person who works as a home incarceration officer, whether the employer
is the sheriff, county commission, or court, is also prohibited from
engaging in sexual intercourse, sexual intrusion, or sexual contact with an
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incarcerated person. Further, a person who volunteers in a home
incarceration program is prohibited from engaging in sexual activities with
an incarcerated person.

An incarcerated person, of course, includes the common
understanding or meaning of the term. It also includes persons who are
serving a sentence on home confinement. W. Va. Code § 61-8B-10(d).

Not only are there criminal penalties for sexual intercourse, sexual
intrusion, or sexual conduct with an incarcerated person, there are also
criminal penalties when a parole officer or a probation officer engages in
sexual intercourse, sexual intrusion, or sexual contact with a person who
is subject to his or her supervision. W. Va. Code § 61-8B-10(b). Similarly,
a person who is working or volunteering in a community corrections
program may not engage in sexual intercourse, sexual intrusion, or sexual
contact with a participant in the program. W. Va. Code § 61-8B-10(c).
These offenses are felonies. Although the statute criminalizes sexual
contact between the identified defendants and incarcerated persons,
probationers, parolees, or participants in a community corrections
program, the statute expressly excludes authorized pat-downs, strip
searches, or other security-related tasks from the definition of sexual
contact.

A person who is incarcerated, including home incarceration, or who
is on probation, parole, or who participates in a community corrections
program is deemed incapable of consent to sexual activity with the
defendants identified above. W. Va. Code § 61-8B-2(c)(5). Therefore, a
defendant charged with an offense established by this statute would not
be able to raise consent as a defense.

XIX. Federal Offenses Involving Sexual Violence

Note: This section is intended to briefly outline federal criminal offenses
involving sexual violence. It is not, however, intended to be a complete
explanation of the elements of the federal offenses or issues that arise
when a defendant is charged with a federal sexual offense.

A. Sex Abuse

Chapter 109A of Title 18 of the United States Code (titled "Sexual
Abuse") establishes the elements, definitions, and penalties for federal
offenses involving sexual violence. The common element for these
offenses involves the location where the offense occurred. First, a
defendant can be charged with a federal sexual offense if the acts
occurred in the special maritime and territorial jurisdiction of the United
States. A national park is considered to lie within the territorial jurisdiction

2-61




Chapter 2

of the United States. Secondly, a defendant can be charged with a federal
sexual offense if the offense occurred in a federal prison or in any facility
in which persons are in custody pursuant to an agreement with the head
of any federal department or agency. It should be noted that 18 U.S.C. §
2241(c) also establishes a federal offense that occurs when a person
crosses a state line with the intent to engage in a sexual act with a person
who has not attained the age of 12 years. A defendant may also be
charged with a Chapter 109A offense if the offense occurred in Indian
country. 18 U.S.C. § 1153.

Section 2246 establishes the definitions for the offenses included in
Chapter 109A of Title 18. Although not identical, the definitions in this
section are similar to the definitions established by Article 8B of the West
Virginia Code. Section 2247 establishes enhanced penalties for offenses
included in Chapter 109A when a defendant has a prior sexual offense
conviction. A prior conviction may include a conviction under either
Chapter 109A or 110, titled "Sexual Exploitation of Children." 18 U.S.C. §
2426. It may include a prior conviction for sex trafficking of children. 18
U.S.C. § 1591. A prior conviction could also be a state court conviction,
provided that the prior offense would have constituted an offense under
Chapters 109A or 110 if the conduct had occurred in the special maritime
and territorial jurisdiction of the United States. /d. The offenses
established by Chapter 109A include: 1) aggravated sexual abuse (18
U.S.C. § 2241); 2) sexual abuse (18 U.S.C. § 2242); 3) sexual abuse of a
minor or ward (18 U.S.C. § 2243); 4) abusive sexual contact (18 U.S.C. §
2244); and 5) offenses resulting in death (18 U.S.C. § 2245).

B. Sexual Exploitation of Children

In addition to sex abuse offenses, Chapter 110 of Title 18 of the
United States Code establishes offenses associated with the sexual
exploitation of children. Section 2251 establishes the elements for the
offense of the sexual exploitation of children. To be subject to this code
section, the offense must have occurred in the territory or possession of
the United States or the minor must have been transported in interstate or
foreign commerce. An offense established by Section 2251 also occurs
when a person engages in the production or distribution of material that
visually depicts a child engaging in sexually explicit conduct and that
either the material or notice of it is transported in foreign or interstate
commerce. Other offenses include: 1) the selling or buying of children
(18 U.S.C. § 2251A); 2) conducting certain activities relating to material
involving the sexual exploitation of minors (18 U.S.C. § 2252); 3)
conducting certain activities relating to material constituting or containing
child pornography (18 U.S.C. § 2252A); 4) the use of misleading domain
names on the internet (18 U.S.C. § 2252B); and 5) the use of misleading
words or digital images on the internet (18 U.S.C. § 2252C).
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C. Interstate Stalking

Similar to interstate domestic violence, interstate stalking occurs
when a person travels in interstate or foreign commerce, enters or leaves
Indian country or acts within the special maritime and territorial jurisdiction
of the United States. The defendant must have the intent to kill, injure,
harass, or place a second person under surveillance with the intent to Kill,
injure, harass, or intimidate that person. 18 U.S.C. § 2261A(1).
Additionally, the defendant must, in the course of or as a result of the
travel or presence engage in conduct that places the person in reasonable
fear of the death of, or serious bodily injury or causes substantial
emotional distress to, that person. Other stalking victims may include an
immediate family member, a spouse or intimate partner of the person
targeted by the stalker, a pet, service animal, emotional support animal, or
horse of the person targeted by the stalker.

Interstate stalking may also occur when the defendant uses the
mail, any interactive computer system, an electronic communication
service, an electronic communication system of interstate commerce, or
any facility of interstate or foreign commerce to engage in a course of
conduct that affects the stalking target as follows. If the defendant uses
any of the mediums noted above and places a person in the reasonable
fear of death or serious bodily injury for himself or herself, an immediate
family member or a spouse or intimate partner, or pet, service animal,
emotional support animal, or a horse, then the defendant is guilty of
stalking. 18 U.S.C. § 2261A(2). Further, the offense of stalking occurs
when a defendant causes, attempts to cause or would be reasonably
expected to cause substantial emotional injury to a person, immediate
family member, or a spouse or intimate partner of the person.

The Fourth Circuit has held that the stalking statute is not
unconstitutionally vague. U.S. v. Shrader, 675 F.3d 300 (4th Cir. 2002).
The facts of Shrader involved a defendant who began a relationship with a
woman named D.S. when she was in high school in 1973. D.S. eventually
broke off the relationship because of the defendant's demanding,
possessive behavior. However, he continued his threatening behavior
against her and her family members. In 1975, he killed D.S.'s mother and
a close friend of hers, and was sentenced to life with a recommendation of
mercy of those murders.

Once the defendant was released, he tracked down D.S., who had
married and moved to Texas. He began contacting D.S. and her husband
and making threats towards them. He later sent a package to D.S.'s
husband in their Texas home and included a letter that threatened D.S.
and her family.
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After he was convicted for two counts of stalking under 18 U.S.C. §
2261A(2)(A), the defendant challenged his conviction on the grounds that
the terms "harass" and "intimidate" were not explicitly defined in the
statute and were, therefore, unconstitutionally vague. He also argued that
the second element, "a course of conduct" was vague because the statute
did not specify whether all of the acts in the "course of conduct" must be
committed with the intent to cause fear.

With regard to the challenge to the terms "harass" and "intimidate,"
the Fourth Circuit noted the words "harass" and "intimidate" are not
obscure and have commonly accepted meaning. The Court also noted
that the terms were not vague because the government, as required by
the statute, had to prove that the defendant intended harm and the victim
suffered substantial emotional harm. Given these requirements, the Court
stated that it "need not worry that the statute sets an unclear trap for the
unwary." Shrader, 675 F.3d at 311.

With regard to the second challenge to the statute, the Fourth
Circuit noted that the statute defines a "course of conduct" as "a pattern of
conduct composed of 2 or more acts, evidencing a continuity of purpose.”
18 U.S.C. § 2266(2). The Court went on to note that the government is
not required to prove that each act caused serious distress or fear of
bodily injury, but that the cumulative effect of the conduct did so. The
Court observed that requiring the government to prove intent with regard
to each act would undo the protection for victims from the persistent or
repetitive conduct of a harasser. The Court went on to explain that a
defendant could argue that certain acts were "innocent or mistaken" as a
means to challenge the government's proof. The Court, however, pointed
out that this type of argument would go to the sufficiency of the evidence,
not to the alleged vagueness of the statute. Shrader, 675 F.3d at 312.
For these reasons, the Fourth Circuit upheld the constitutionality of the
stalking statute.

This federal stalking statute can be used to prosecute what is
referred to as "cyberstalking." 18 U.S.C. § 2261A (2). Cyberstalking may
include the use of threatening e-mails or other electronic communications,
such as instant messaging or text messaging. The statute is broadly
written to include the use of the mail, interactive computer services, any
electronic communication services, or electronic communication services
of interstate commerce. Cyberstalking has become more prevalent in
recent years and one in four stalking victims report some form of
cyberstalking. Eighty-three percent of these victims reported cyberstalking
through unwanted e-mails and thirty-five percent reported cyberstalking
through instant messaging. Bureau of Justice Statistics, Stalking,
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https://www.bjs.gov/content/pub/press/svuspr.pdf (accessed May 27,
2021).13

D. Human Trafficking

Human trafficking, both for labor and commercial sexual activity, is
illegal under federal law. The primary offenses that criminalize sex
trafficking of minors and coerced commercial sexual activity of adults are
found in Chapter 77 of Title 18 of the United States Code. Specifically, 18
U.S. § 1591 criminalizes the sex trafficking of minors or the use of
coercion to cause an adult to engage in criminal activity.

13 This information can be obtained by searching the BJS website for the term "stalking."
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l. Forensic Medical Examinations

A. Components of Forensic Medical Examinations

A forensic medical examination is an examination of a possible
sexual assault victim by qualified medical personnel to gather evidence
that may be used in court. W. Va. Code § 61-8B-1(12). Components of
such an exam include an examination of the victim for physical trauma, for
possible evidence of penetration, and for evidence that may indicate the
assailant's use of force. An interview of the victim is also a component of
the examination.! Finally, such an examination includes the collection and

" Regarding the admissibility of statements to a forensic nurse, the West Virginia
Supreme Court held that: "When a child sexual abuse or assault victim is examined by a
forensic nurse trained in sexual assault examination, the nurse's testimony regarding
statements made by the child during the examination is admissible at trial under the
medical diagnosis or treatment exception to the hearsay rule, West Virginia Rule of
Evidence 803(4), if the declarant's motive for making the statement was consistent with
the purposes of promoting treatment and the content of the statement was reasonably
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evaluation of any other evidence that may be possibly relevant to whether
a sexual offense occurred and to the identity of the assailant.

Although the term "forensic medical examination" refers to medical
personnel who are "qualified to gather evidence of the violation in a matter
suitable for use in a court of law," the statute does not identify specific
qualifications for medical personnel who conduct these examinations. W.
Va. Code § 61-8B-1(12). One type of medical professional who conducts
these exams is a sexual assault nurse examiner or ("SANE"). A SANE is
a registered nurse who has been specifically trained to conduct a forensic
medical examination and to provide both physical and emotional care to
victims of sexual violence. As part of his or her training, a SANE is
required to complete clinical requirements. A SANE may be trained to
examine adult victims, child victims, or both. West Virginia Foundation for
Rape Information and Services http://www.fris.org (accessed April 28,
2021).

B. A Victim's Rights with Regard to a Forensic Medical
Examination

The victim has the right to have the examination conducted by a
qualified medical provider. However, as discussed above, the statute
does not delineate the qualifications for such a provider. Sexual assault
nurse examiners (SANE) are medical providers who can perform such an
exam.

A sexual assault victim has rights once he or she undergoes a
forensic medical examination. W. Va. Code § 61-11A-9. The first right
involves the right to have the evidence collection kit tested and preserved
by law enforcement. Secondly, a victim has the right to obtain written
policies that govern a forensic medical examination and the preservation
of evidence gathered from the examination. Further, the victim has the
right to be informed of the results of the examination, provided that the
disclosure would not impede an investigation.

The statute also establishes rights associated with the preservation
of evidence. A victim may request, in writing, that he or she be notified of
the intended destruction of evidence from a forensic examination no less
than 60 days before the evidence is destroyed. The notice must be
provided to a victim via U.S. Mail, restricted delivery to the victim's last

relied upon by the nurse for treatment. In determining whether the statement was made
for purposes of promoting treatment, such testimony is admissible if the evidence was
gathered for a dual medical and forensic purpose, but it is inadmissible if the evidence
was gathered strictly for investigative or forensic purposes." Syl. Pt. 6, State v. Payne,
225 W. Va. 602, 694 S.E.2d 935 (2010). See Chapter 6 for a discussion of the admission
of statements made for purposes of medical diagnosis or treatment.
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known address. The statute, however, does not require actual receipt of
the notice by the victim. Rather, the custodian of evidence will fulfill the
duty to provide notice when the notice is sent to the victim's last known
address.

In turn, a victim may request, in writing, that the evidence be
preserved for an additional period of time. However, the custodian is not
required to preserve the evidence beyond an additional ten years.

C. Prohibition on Court-Ordered Forensic Medical
Examinations

West Virginia Code § 61-8B-11(e) prohibits courts from ordering
alleged victims of sexual offenses, whether children or adults, to undergo
physical or gynecological examinations of the breast, buttocks, anus, or
any part of the sex organs. The term "sexual offense" includes any
offense in which sexual intercourse, sexual contact or sexual intrusion is
an element of the offense. See W. Va. Code § 61-8B-1. In addition to
prosecutions pursuant to Article 8B of Chapter 61, the prohibition applies
to prosecutions involving incest (W. Va. Code § 61-8-12) or sexual abuse
by a parent, guardian, custodian, or person in position of trust (W. Va.
Code § 61-8D-5).

If an alleged victim refuses to undergo a physical examination, that
refusal may not provide a basis to exclude evidence obtained from other
examinations of an alleged victim. W. Va. Code § 61-8B-11(e)(2).
However, this limitation on the admissibility of evidence is subject to
constitutional requirements. This subsection, therefore, allows the
admission of evidence regarding an initial physical and/or gynecological
examination, but prevents courts from ordering such an examination if a
defendant or other party requests that the alleged victim undergo an
additional examination.

Given the prohibition on court-ordered forensic medical
examinations of a sexual assault victim, it can be concluded that the
case, State v. Delaney, 187 W. Va. 212, 417 S.E.2d 903 (1982) has been
superseded insofar as it allowed, in specified circumstances, that a
defendant or other party could move for an additional physical
examination. It should be noted that Delaney had limited, rather than
expanded, the right of a party to seek a court-ordered examination.
Similarly, the statute also supersedes the holding of State ex rel. JW. v.
Knight, 223 W. Va. 785, 679 S.E.2d 617, cert denied, 130 S. Ct. 461
(2009) which had allowed a limited medical examination of an alleged
sexual assault victim.
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D. Payment Provisions

The West Virginia Prosecuting Attorneys Institute ("PAI") is
responsible for the payment for a forensic medical examination, W. Va.
Code § 61-8B-16(a), and the Legislature has established a forensic
medical examination fund for these examinations. W. Va. Code § 61-8B-
15. Although the PAI must pay for the examination, it is not responsible
for nonforensic procedures such as prophylactic treatment, pregnancy
testing, testing for sexually transmitted disease, and treatment for other
injuries. A defendant at sentencing, however, shall be ordered to pay
restitution for the victim's physical, psychological, or economic injuries to
"the greatest extent economically practicable when considering the
financial circumstances" of the defendant. W. Va. Code § 61-11A-4(a).
Pursuant to West Virginia Code § 61-8B-13, a court may also order a
defendant to pay a victim's costs for any medical, psychological, or
psychiatric treatment. A defendant can be ordered to pay these costs
whether or not the victim sustained a physical injury. Alternatively, a
victim may request compensation from the crime victim’s compensation
fund. W. Va. Code §§ 14-2A-1, et seq. For a discussion of the
prosecutor's duty concerning this fund, see Chapter 3, VI. Pretrial
Notification to Victims and Witnesses of Criminal Proceedings.

Il Mandatory HIV-Related Testing

When an individual is charged with specific sexual offenses, the
court is required to order the individual to undergo HIV-related testing.?
W. Va. Code § 16-3C-2(h). The following offenses are subject to the
mandatory testing requirements: prostitution, sexual abuse, sexual
assault, incest, or sexual molestation.® The applicable regulations
governing mandatory HIV testing indicate that the testing applies both to
adults and to juveniles who are charged with specified sexual offenses.
W. Va. C.S.R. Title 64, Section 4.3.b.

The applicable regulations have established a procedure for the
testing of a defendant or juvenile respondent charged with one of the
specified offenses. W. Va. C.S.R. Title 64, Series 64, Section 4.3b. The
court with jurisdiction over the charged offense should require the
defendant or juvenile respondent to undergo the testing within 48 hours of
the initial appearance. W. Va. C.S.R. § 64-64-4.3.b.1. The court may
delay the testing if the defendant or juvenile respondent requests a

2 For a discussion of mandatory HIV-related testing upon conviction, see Section
| of Chapter 7.

3 There is no West Virginia crime specifically denominated as "sexual
molestation."
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hearing, but the testing cannot be delayed beyond 48 hours of the
issuance of an indictment or information for a defendant or the filing of a
juvenile petition. W. Va. C.S.R. § 64-64-4.3.b.1.A. If the defendant or
juvenile respondent is in custody, then the medical staff at the facility
should perform the testing. If the defendant or juvenile respondent is
released, then the designated local health board should conduct the
testing. W. Va. Code § 16-3C-2(h)(3).

When the testing is completed, a copy of the test results must be
transmitted to the court and must be maintained in the court file as a
confidential record. W. Va. C.S.R. § 64-64-4.3.b.2. In turn, the clerk
should provide a copy of the test results to counsel for the defendant or
juvenile and the prosecuting attorney. The prosecutor is the official
responsible for communicating the test results to the victim. W. Va.
C.S.R. § 64-64-4.3.b.2.

If the test results are negative, the court, upon the State's request,
may require the defendant to undergo further testing. W. Va. Code § 16-
3C-2(h)(10). Any testing should comply with guidelines established by the
United States Public Health Service. Unless a defendant is indigent, the
court is required to order the defendant to pay restitution to the State for
the costs of the testing and counseling for the defendant and the victim.
W. Va. Code § 16-3C-2(h)(13).

Il Bail and Conditions Upon Release

Note: This section addresses pretrial release only. For a discussion of
post-conviction bail, see Chapter 7.

A. General Principles for Bail

As an initial matter, a defendant who has been charged with a
crime of sexual violence is subject to the general constitutional provisions,
statutes, and case law that govern pretrial release in all criminal cases. A
person who is charged with an offense that is not punishable by life
imprisonment has the right to bail. W. Va. Code § 62-1C-1(a); State ex
rel. Hutzler v. Dostert, 160 W. Va. 412, 236 S.E.2d 336 (1977). In cases
involving a crime that can be punished by life imprisonment, the court has
the discretion to determine whether the defendant may be admitted to bail.
Id. When a defendant has been charged with an offense punishable by
life imprisonment, the court should consider two factors: 1) whether the
defendant will appear for trial; and 2) whether it is probable that the
defendant will commit other crimes in the interim. Syl. Pt. 1, State ex rel.
Ghiz v. Johnson, 155 W. Va. 186, 183 S.E.2d 703 (1971). In cases in
which bail is discretionary, "[Clonsideration should be given to all facts and
circumstances of each case and no absolute rule or policy should be
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adopted, nor should one circumstance be considered to the exclusion of
all facts which should be considered." Syl. Pt. 2, in part, Ghiz, supra.

The purpose of bail is to secure the appearance of the defendant
for any pretrial proceedings and trial. W. Va. Code § 62-1C-2. When
setting bail, the court should consider the following factors: the
seriousness of the offense; the defendant's prior criminal record; the
defendant's financial ability; and the probability that the defendant will
appear at all required proceedings. W. Va. Code § 62-1C-3. With regard
to the considerations regarding the terms and conditions of bail: "A case
by case determination of the right to and amount of bail in criminal
proceedings is consistent with the Bill of Rights provision that excessive
bail shall not be required and with the discretion vested in the courts under
provision of West Virginia Code § 62-1C-1." Syl. Pt. 1, State ex rel.
Hutzler, supra.

West Virginia Code § 62-1C-1a(a) has established that a person
charged with a misdemeanor should be released on his or her own
recognizance, unless he or she is charged with certain specified
misdemeanors. One of the identified misdemeanors includes any
misdemeanor sexual abuse charge.* A person who is charged with a
misdemeanor sexual abuse charge, as with the other specified
misdemeanors, is entitled to be admitted to bail with the least restrictive
bail conditions imposed. However, he or she is not entitled to a personal
recognizance bond, and is not entitled to an automatic bail hearing five
days after an initial appearance if he or she was not released at the initial
appearance. The bail conditions should be designed to ensure the
defendant's appearance, the safety of the community and the victim, and
to ensure the safety and maintenance of evidence. W. Va. Code § 62-1C-
1a(a)(2). The amount of cash bail for misdemeanor offenses may not
exceed more than three times the maximum fine for the offense. If the
defendant is charged with more than one misdemeanor, the amount of
cash bail cannot exceed triple the highest maximum fine of the charged
offense.

When bail is set by the magistrate court, a defendant may
challenge the amount of bail or the denial of discretionary bail by summary
petition to the circuit court. When the defendant is challenging a circuit
court order concerning bail, he or she may file a summary petition in the
West Virginia Supreme Court. W. Va. Code § 62-1C-1(c).

4 Sexual abuse in the second degree and the third degree are misdemeanor
sexual abuse charges. W. Va. Code §§ 61-8B-8, -9.
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B. Protection of Victim

When a court determines the conditions of release for a defendant,
it should consider whether the defendant poses a threat to the victim or
whether there are other reasons for prohibiting contact between the
defendant and victim. See State v. Hughes, 197 W. Va. 518, 476 S.E.2d
189 (1996). In appropriate cases, the court may safeguard a victim by
prohibiting the defendant from contacting the victim. See W. Va. Code §
62-1C-17a(b). The violation of such a provision in a pretrial release order
that is designed to protect a victim or other person may subject the
defendant to further criminal charges. W. Va. Code §§ 48-27-903; 48-28-
7.

C. Notice to Victim of Pretrial Release

West Virginia Code § 61-11A-8 has established procedures for the
notification of victims of specified crimes when defendants are released on
bail before trial, are placed on alternative sentencing, or are released from
incarceration. However, the following discussion addresses pretrial
release only.

The following sexual offenses trigger the statutory notification
procedures: first degree sexual assault and any sexual offense against a
minor. W. Va. Code § 61-11A-8(e).°> The duty to notify a victim arises
when a criminal complaint is filed. Specifically, the prosecuting attorney is
required to notify a victim or family member, either by telephone or in
writing, that the victim may request that he or she be notified either before
or at the time of any release pending judicial proceedings, i.e., release on
pre-trial or post-trial bail. The prosecutor should inform the victim or family
member that their request should be made in writing. W. Va. Code § 61-
11A-8(f).

So long as the victim is alive and is a competent adult, the
prosecutor should provide notice of the release to the victim, even if
another family requested the notification. A victim may also request that
notification be provided to another adult, but must provide the person's
contact information in writing. If the victim is not alive or is not competent,
then the notice must be provided to the first family member who requests
notification. If the victim is a minor, the notice must be provided to the
custodial parent, guardian, or custodian. W. Va. Code § 61-11A-8(f).

The code section does not specify how notice must be provided,
i.e., whether by phone or in writing. However, if notice is attempted by
telephone, notice must be given to the victim or other person requesting

5 The other offenses include: murder, aggravated robbery, kidnapping, arson, or
any violent crime against a person.
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notification. The notice is insufficient if it is left on voicemail, on another
recording device, or is given to another member of the household. W. Va.
Code § 61-11A-8(h).

D. Bail Determination Hearings

By motion, a defendant who is taken into custody may seek release
before trial, during trial, pending sentencing, and during an appeal. By
motion, the defendant may also seek to reduce the amount of bail and
challenge any other terms and conditions of release. W. Va. Code §§ 62-
1C-1, -1a, and -17a. Rule 46 of the West Virginia Rules of Criminal
Procedure establishes the procedures to challenge any of the terms and
conditions of bail.®

Once a defendant requests admittance to bail or other relief related
to bail, the court having jurisdiction over the defendant is immediately
required to schedule a hearing. W. Va. R. Crim. P. 46(h). The hearing
must be conducted no later than five days after the motion was filed
unless the defendant consents and a party has shown cause for the delay.
W. Va. R. Crim. P. 46(h)(1)(A). If the defendant is absent from the
proceedings, the hearing may only be continued if a party shows "that
extraordinary circumstances exist and that the delay is indispensable to
the interests of justice." W. Va. R. Crim. P. 46(h)(1)(B).

Subsection (h)(2) of Rule 46 indicates that the parties may offer
evidence concerning any issues associated with the defendant's bail. A
defendant may testify at the bail hearing and later decline to testify at trial.
If a defendant chooses not to testify at trial, testimony from the bail
hearing is not admissible at trial. W. Va. R. Crim. P. 46(h)(3). If the
defendant testifies at trial, his or her testimony from the bail hearing may
be admitted, provided that there is a lawful basis for its admission. At a
hearing addressing bail, hearsay testimony may be admitted provided:
"(A) That the source of hearsay is credible; (B) That there is a factual
basis for the information furnished; and (C) That it would impose an
unreasonable burden on one of the parties or on a witness to require that
the primary source of the evidence be produced at the hearing." W. Va.
R. Crim. P. 46(h)(4). The court is required to rule expeditiously on the
motion and is required to make written findings of fact and conclusions of
law. Once the court has ruled on the motion, the defendant may seek
relief by summary petition to the circuit court (assuming the magistrate

81t should be noted that persons charged with misdemeanor sexual abuse charges
are not entitled to be released on his or her own recognizance, and are not entitled to an
automatic bail hearing five days after an initial appearance if he or she was not released at
the initial appearance. W. Va. Code § 62-1C-1a.
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court conducted the hearing), or by summary petition to the West Virginia
Supreme Court. W. Va. Code §§ 62-1C-1(c) and -17a.

E. Child Abuse Cases

In all cases in which a defendant is charged with an offense
established by Article 8D, Chapter 61 of the West Virginia Code ("Child
Abuse"), the terms of any pretrial release order must prohibit the
defendant from living in the same residence with the victim and must
prohibit contact with the victim. W. Va. Code § 62-1C-17a(a). The crime
of sexual abuse by a parent, guardian, custodian, or person in a position
of trust to a child, West Virginia Code § 61-8D-5, is the primary crime of
sexual violence that would warrant this prohibition in a pretrial release
order. Although these provisions include mandatory language, the statute
indicates that such a provision in a specific case may be challenged by the
filing of a summary petition.

F. Sexual Offense Cases

In any case in which a defendant is charged with a sexual offense,
a court may impose any condition on a defendant concerning contact with
a victim that it deems necessary. W. Va. Code § 62-1C-17a(b). Such a
condition is not dependent on the age of the victim. Bail may also be
required of a witness in certain circumstances. W. Va. Code § 62-1C-15.
When a court imposes bail upon a witness, a court may also impose
conditions on a witness concerning contact with the victim. W. Va. Code §
62-1C-17a(b).

G. Crimes Against Family or Household Members

When the victim in any criminal case is a family or household
member of the defendant, the court may prohibit the defendant from
having any type of contact with the victim. W. Va. Code § 62-1C-17c(a).
The term "family or household member" is not more precisely defined in
this statute. Presumably, the term includes those persons defined as
"family or household members" for domestic violence crimes. W. Va.
Code §§ 61-2-28; 48-27-204. However, it might also apply to a victim who
does not fall within this statutory definition, since the court can impose any
reasonable bail condition regarding contact with any victim.

When a court determines the conditions of release for a defendant,
it should consider whether he or she poses a threat to the victim. If the
court concludes that the defendant poses such a threat, it is required to
impose conditions that prohibit contact with the victim. The statute
expressly requires the court to impose the following conditions: "[T]hat the
defendant refrain from entering the residence or household of the victim,
the victim's school, and the victim's place of employment or otherwise
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contacting the victim and/or minor child or household member in any
manner whatsoever, and shall refrain from having any further contact with
the victim." W. Va. Code § 62-1C-17c(b). A defendant who violates this
type of bail condition may be subject to bail revocation proceedings,
including the forfeiture of bail, and a bench warrant may be issued for his
or her arrest. Additionally, a defendant who violates the no-contact
provisions imposed as a condition of bail may be charged with a
misdemeanor. W. Va. Code §§ 48-27-903; 48-28-7.

H. Harassment

When a defendant has been charged with harassment, the
defendant must be prohibited from contacting the alleged victim when he
or she is released on bond. W. Va. Code § 61-2-9a(k). The release order
must prohibit all contact, including direct or indirect contact or verbal or
physical contact. The violation of such a provision may result in additional
criminal charges. W. Va. Code §§ 48-27-903; 48-28-7; and 53-8-10.

. Enforcement Proceedings for Violations of Bail
Conditions

1. Bail Revocation Proceedings

The West Virginia Supreme Court has recognized that: "[A]n
accused, admitted to bail, has an interest in remaining free upon that bail."
Marshall v. Casey, 174 W. Va. 204, 208, 324 S.E.2d 346, 350 (1984).

The Court also recognized that due process principles apply to bail
revocation proceedings. Based upon this recognition, the Court held that
the procedure established by subdivision (h) of Rule 46 of the West
Virginia Rules of Criminal Procedure satisfies the due process principles
that apply to bail revocation proceedings. Marshall, 174 W. Va. at 209,
324 S.E.2d at 351-52.

A defendant who is admitted to bail may be subject to bail
revocation proceedings for failing to appear as required or for the violation
of any of the conditions of release. Bail revocation proceedings may be
initiated by the prosecuting attorney, a law enforcement officer, surety or
other appropriate person. The initial revocation of bail should be
supported by credible evidence, such as, for example, a sworn affidavit.
See Syl. Pt. 2, Marshall, supra. Once bail has been initially revoked, the
defendant, by motion, may seek reinstatement of bail pursuant to the
procedures established by subdivision (h) of Rule 46 of the West Virginia
Rules of Civil Procedure. See Chapter 3, Section lll. D. Bail
Determination Hearings.
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2. Bond Forfeiture

If a defendant acts as a surety for himself, bond may be forfeited
when the defendant violates any of the terms or conditions of bail, such as
contact with a victim, or a willful failure to appear. W. Va. Code § 62-1C-
7(1). A person who acts as a surety for the defendant may only be subject
to bond forfeiture proceedings for the defendant's willful failure to appear.
W. Va. Code § 62-1C-7(2). Therefore, bail revocation proceedings, as
opposed to bond forfeiture proceedings, would be the typical remedy
when a defendant violates any terms or conditions associated with victim
contact. (See West Virginia Code §§ 62-1C-7 through 62-1C-9 and Rule
46(e), W. Va. R. Crim. P., for the procedures for bond forfeiture.)

IV. Discovery In Sexual Offense Cases
A. General Discovery Principles

With regard to discovery in all criminal cases, not just cases
involving prosecutions for sexual offenses, the West Virginia Supreme
Court recognized that:

[1]t is necessary in most criminal cases for the
State to share its information with the
defendant if a fair trial is to result.
Furthermore, . . . complete and reasonable
discovery is normally in the best interest of the
public. State ex rel. Rusen v. Hill, 193 W. Va.
133, 139, 454 S.E.2d 427, 433 (1994).

The Court's recognition of the importance of discovery provides a
backdrop for the following discussion of the applicable discovery rules.

Enacted in 1965, West Virginia Code §§ 62-1B-1, et seq. generally
identifies evidence that may be disclosed, and it cursorily outlines the
procedure for disclosure of evidence. The West Virginia Rules of Criminal
Procedure -- most notably Rule 12.1 (Notice of Alibi), Rule 12.2 (Notice of
Insanity Defense), Rule 16 (Discovery and Inspection), and Rule 26.2
(Production of Statements of Witnesses) -- establish procedures for the
disclosure of different types of evidence commonly used in criminal cases.
Adopted in 1999, Trial Court Rule 32 established a detailed procedure for
the disclosure of evidence between the State and defense counsel. It
expressly provides that: "The purposes of this rule are to expedite the
transfer of discoverable material contemplated by the West Virginia Rules
of Criminal Procedure between opposing parties in criminal cases in circuit
court..."W.Va. T.C.R. 32.01. Trial Court Rule 32.01 further states that:
"It is the intent of this rule to encourage complete and open discovery
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consistent with applicable statutes, case law, and rules of court at the
earliest practicable time." /d.

B. Mandatory Discovery of Exculpatory Evidence

Rule 32.02(a) of the West Virginia Trial Court Rules establishes
that the State has a duty to disclose exculpatory evidence within the scope
of Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963). As stated in
this rule, exculpatory evidence is "evidence favorable to the defendant on
the issue of the defendant's guilt or punishment." W. Va. T.C.R. 32.02(a).
This type of evidence includes: "[T]he existence and substance of any
payments, promises of immunity, leniency, preferential treatment, or other
inducements made to prospective witnesses, within the scope of United
States v. Giglio, 405 U.S. 150 (1972)." W. Va. T.C.R. 32.02(a). Trial
Court Rule 32.02, therefore, codified the due process protections afforded
a defendant by Brady and Giglio. In addition, the West Virginia Supreme
Court has held that: "A prosecution that withholds evidence which if made
available would tend to exculpate an accused by creating a reasonable
doubt as to his guilt violates due process of law under Article Ill, Section
14 of the West Virginia Constitution." Syl. Pt. 4, State v. Hatfield, 169 W.
Va. 191, 286 S.E.2d 402 (1982).

The West Virginia Supreme Court has established the following test
to determine whether a Brady violation has occurred:

(1) the evidence at issue must be favorable to
the defendant as exculpatory or impeachment
evidence; (2) the evidence must have been
suppressed by the State, either willfully or
inadvertently; and (3) the evidence must have
been material, i.e., it must have prejudiced the
defense at trial. Syl. Pt. 2, in part, State v.
Youngblood, 221 W. Va. 20, 650 S.E.2d 119
(2007).

All three of these factors must be satisfied to establish that exculpatory
evidence should have been disclosed.

Notably, the express language of Trial Court Rule 32.02 requires
the disclosure of exculpatory evidence without regard to whether or not
the evidence is material to an issue in the case. However, the West
Virginia Supreme Court has held that the evidence must be material and
the failure to disclose it must have prejudiced the defendant. See Syl. Pt.
2, Youngblood, 221 W. Va. 20, 650 S.E.2d 119. Although there appears
to be a conflict between the text of Rule 32.02 and the third factor of the
test established by Youngblood, this apparent conflict is resolved by
examining the timing of the disclosure. Before trial, a prosecutor has the
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duty to disclose all exculpatory evidence without regard to its materiality.
When a court examines whether a Brady violation actually occurred
subsequent to trial, the court must consider whether the evidence was
material or whether the failure to disclose the evidence prejudiced the
defendant.

C. Applicability of Brady to Plea Negotiations

The West Virginia Supreme Court has upheld the applicability of
Brady during plea negotiations. Buffey v. Ballard, 236 W. Va. 509, 782
S.E.2d 204 (2015). In this habeas corpus case, a defendant challenged
his conviction after he had pled guilty to a burglary charge and two sexual
assault charges. He had pled guilty to these offenses in response to a
time-limited plea agreement from the State. During two habeas
proceedings, it became clear that the defendant had pled guilty before he
had received DNA test results that excluded him as the source of DNA
evidence in the victim, an elderly woman. Holding that Brady applied to
plea negotiations, the Supreme Court allowed the defendant to withdraw
his guilty plea.

D. Discovery of Confidential, Exculpatory Evidence

The West Virginia Supreme Court has established an in camera
review procedure for the discovery of evidence that is confidential, as
established by West Virginia Code § 49-5-101, but is also exculpatory
under Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963). State of
West Virginia ex rel. Lorenzetti v. Sanders, 238 W. Va. 157, 792 S.E.2d
656 (2016). In a syllabus point, the Court held that:

Before allowing a defendant to review records
concerning a child that are confidential under
West Virginia Code Section 49-5-101 but may
contain exculpatory or impeachment evidence
which is material to the defense, the circuit
court should conduct an in camera review of
the records to determine whether and to what
extent they will be disclosed to the defense
under Brady v. Maryland, 373 U.S. 83 (1963).
In conducting its in camera review, the circuit
court must balance the Defendant's interest in
a fair trial with the State's interest in protecting
a child's confidentiality and determine whether
an order limiting the examination and use of
the records is necessary for the child's safety.
Syl. Pt. 2, Lorenzetti, supra.
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In this case, the defendant's eight-year-old daughter, S.F., accused
her father, the defendant, of having sex with her. The defendant was also
subject to an abuse and neglect case based on the same allegations.
During the course of the abuse and neglect case, the defendant's lawyer
discovered that the child may have recanted her allegations and that
S.F.'s mother may have been advised to adopt a position against the
defendant so that she could be reunified with her daughter. Based upon
this information, the defendant requested discovery of S.F.'s DHHR files
based upon Brady v. Maryland. In response to the request, the State
maintained that the records were confidential according to West Virginia
Code § 49-5-101 and also requested that the trial court review the records
in camera to determine whether the records were relevant or material to
the criminal case.

To resolve this issue, the trial court reviewed the records in camera
and conducted a closed hearing. At the hearing, the defendant's lawyer
requested that he be allowed to review the files briefly. At the hearing, the
trial court initially found that the DHHR files appeared to be "highly
relevant" because they included the victim's recantations of the
allegations. The trial court also allowed the defendant's lawyer (but not
the defendant) to review the files briefly in the jury room. After reviewing
the prosecutor's file, the defendant's lawyer argued that the files indicated
that S.F. had withdrawn her allegations many times and that the DHHR
had improperly reinforced or "bolstered" S.F.'s accusations. He further
argued that he would present expert testimony at trial to challenge the
child's testimony and to show that the child's statements had been
improperly influenced.

In a written order, the trial court found that the records included
"potentially exculpatory" material and that the evidence would be material
to impeachment of witnesses for the State. In addition, the trial court
concluded that the defendant's lawyer and expert should have access to
the DHHR files, but the defendant, his family and the general public would
not be allowed to review the evidence. In turn, the State sought a writ of
prohibition to prevent the enforcement of the order. In support of its
position, the State argued that the defendant did not have a constitutional
right to the requested files and the DHHR files are confidential under West
Virginia Code § 49-5-101.

To determine whether the evidence was exculpatory, the Court
applied the test it had previously established to determine whether a
Brady violation has occurred. Syl. Pt. 2, State v. Youngblood, 221 W. Va.
20, 650 S.E.2d 119 (2007). The three factor test states as follows:

1) the evidence at issue must be favorable to
the defendant as exculpatory or impeachment
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evidence; (2) the evidence must have been
suppressed by the State, either willfully or
inadvertently; and (3) the evidence must have
been material, i.e., it must have prejudiced the
defense at trial. Syl. Pt. 2, in part, Youngblood,
supra.

To begin its analysis, the Court noted that the parties did not
dispute that the evidence had been suppressed, the second Youngblood
element. Next, the Court proceeded to analyze whether the evidence was
favorable to the defendant as exculpatory or impeachment evidence. The
State argued that the evidence was "merely" impeachment evidence and
did not constitute exculpatory evidence. The Court rejected the State's
argument and concluded that the evidence satisfied the first Youngblood
element. Further, the Supreme Court found that the evidence was
material because the evidence could cast doubt on the alleged victim's
testimony. The Court also found that the DHHR files included the victim's
multiple recantations, the circumstances when she made the recantations
and the DHHR's possible bolstering of the accusations. For these
reasons, the Court held that all three Youngblood elements had been met.
238 W. Va. at 161-62, 792 S.E.2d at 660-61.

As an additional basis to shield the evidence from discovery, the
State argued that the relevant statute, West Virginia Code § 49-5-101,
established the records are confidential. The Supreme Court, however,
found that the statute included exceptions to the general confidentiality
provisions, including circumstances when a court finds that the evidence is
relevant and material to issues in a proceeding. W. Va. Code § 49-5-
101(b)(4).” To resolve this issue, the Supreme Court relied upon
Pennsylvania v. Ritchie, 480 U.S. 39, 107 S. Ct. 989 (1987), a United
States Supreme Court opinion, that established that a trial court should
conduct an in camera review of child welfare agency records before
allowing discovery of them. Based upon the holding of Pennsylvania v.
Ritchie, the West Virginia Supreme Court concluded that the trial court
should conduct an in camera review of the DHHR records and balance the
defendant's interest in a fair trial with the State's interest in protecting the
confidentiality of a child victim. The Court further held that the trial court
should determine whether it should enter an order limiting the disclosure
and use of the evidence. Based upon this reasoning, the Supreme Court
found the evidence in the DHHR files must be disclosed and declined to
issue a writ of prohibition.

" This subsection allows disclosure of the records: "Pursuant to an order of a
court of record. However, the court shall review the record or records for relevancy and
materiality to the issues in the proceeding and safety, and may issue an order to limit the
examination and use of the records or any part thereof." W. Va. Code § 49-5-101(b)(4).
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E. Discovery of Rule 404(b) Evidence

Note: This section addresses only the discovery of Rule 404(b) evidence.
For a discussion of the requirements for admitting such evidence, see
Chapter 6.

In general, evidence of a person's character or other bad acts is not
admissible to prove that the defendant committed the crime for which he is
charged. W. Va. R. Evid. 404. However, evidence of other bad acts may
be admissible to prove issues such as motive, opportunity, intent, or plan.
In sexual offense cases involving victims who are children, the West
Virginia Supreme Court has held that: "Collateral acts or crimes may be
introduced in cases involving child sexual assault or sexual abuse victims
to show the perpetrator had a lustful disposition towards the victim, a
lustful disposition towards children generally, or a lustful disposition to
specific other children provided such evidence relates to evidence
reasonably close in time to the incident(s) giving rising to the indictments."
Syl. Pt. 2, in part, State v. Edward Charles L., 183 W. Va. 641, 398 S.E.2d
123 (1990). The introduction of this type of evidence at trial has resulted
in challenges both to the admissibility and to the discovery of this
evidence.

With regard to discovery, Rule 404(b) of the West Virginia Rules of
Evidence requires any party seeking the admission of this type of
evidence to provide notice to the opposing party.? See T.C.R. 32.02. The
party must identify the specific purpose for the admission of such evidence
and should do so before trial. The trial court may, however, excuse the
lack of pretrial notice upon a showing of good cause. W. Va. R. Evid.
404(b). See Syl. Pt. 3, State v. Mongold, 220 W. Va. 259, 647 S.E.2d 539
(2007).

The case of State v. Mongold, 220 W. Va. 259, 647 S.E.2d 539
(2007) provides an analysis of a situation involving good cause to excuse
lack of pretrial notice of the proposed admission of Rule 404(b) evidence.
In this case, the defendant was convicted of the crime of death of a child
by a parent, guardian, or custodian as a result of child abuse. Before trial,
the prosecution had disclosed evidence of a situation in which Mr.
Mongold had grabbed another child by the throat and pinned him against
a wall. Although the information was disclosed before trial, the prosecutor,
in a pretrial conference, had indicated at that time that he did not intend to
present any 404(b) evidence. At trial, the defendant presented
unanticipated evidence of his generally good relationships with children

8 Before the adoption of 2014 amendments to West Virginia Rule of Evidence
404(b), the State was only under a duty to disclose this evidence when a defendant
requested disclosure. See Syl. Pt. 5, State v. Mongold, 220 W. Va. 259, 647 S.E.2d 539
(2007).
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and expert testimony that the child's injuries could have been accidental.
In response, the prosecutor sought and was allowed to cross-examine the
defendant concerning this earlier incident of child abuse. Affirming the
trial court, the Supreme Court held the State had shown good cause to
excuse lack of pretrial notice. In footnote ten, the Court further observed
that if it had found that the trial court had abused its discretion, it would
have concluded that any error concerning the lack of pretrial notice was
harmless.

In an earlier case involving discovery of 404(b) evidence, a
defendant was convicted of the first degree sexual assault of an 11-year
old girl. State v. Graham, 208 W. Va. 463, 541 S.E.2d 341 (2000). The
defendant had a prior conviction for a sexual offense against a child, and
the State disclosed its intent to introduce evidence of the conviction to
show the defendant's lustful disposition toward children. The State
disclosed the evidence prior to trial but after the time established by the
trial court. The Supreme Court concluded that the defendant was not
prejudiced by the untimely disclosure because the defendant was
provided notice of the evidence approximately three months before trial.
The Court also held that the notice was sufficient because it included the
case style, date, and case number of the prior conviction. Additionally, the
notice expressly stated that the purpose of presenting the evidence was to
prove the defendant's lustful disposition towards children.

Another issue with regard to notice of Rule 404(b) evidence is
whether the evidence is "intrinsic" or "extrinsic" evidence. State v.
Hutchison, 215 W. Va. 313, 599 S.E.2d 736 (2004); State v. Slaton, 212
W. Va. 113, 569 S.E.2d 189 (2002); State v. LaRock, 196 W. Va. 294, 470
S.E.2d 613 (1996). In footnote 29 of LaRock, the Supreme Court
explained that evidence is "intrinsic" if: the evidence of the other acts and
evidence of the other crime are "inextricably intertwined," the acts are part
of a "single criminal episode" or they are "necessary preliminaries" to the
crime. LaRock, 196 W. Va. 294, 470 S.E.2d 613 n.29 (citations omitted).
If the evidence is intrinsic to the crime that is charged, the State is not
required to provide notice of intrinsic evidence prior to its introduction at
trial. Hutchison, 215 W. Va. at 321, 599 S.E.2d at 744.

The Slaton case illustrates the type of evidence in a sexual offense
case that may be considered "intrinsic" as opposed to "extrinsic." In
Slaton, the defendant was charged with first degree sexual abuse and
sexual abuse by a custodian of a five-year-old boy. The child and other
witnesses testified that the defendant had sexually assaulted him more
than once. At trial, the defendant sought to limit the testimony to one
episode, but the trial court found that the instances were so close in time
that they constituted a single criminal episode. Based upon this ruling, the
trial court allowed the testimony regarding the other occurrences. On
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appeal, the Supreme Court affirmed this ruling and the reasoning for it.
Although Slaton does not address whether pretrial notice was given, it
illustrates the type of evidence in a sexual offense case that can be
considered "intrinsic" and, therefore, exempt from the notice requirement
of Rule 404(b). See State v. Harris, 230 W. Va. 717, 742 S.E.2d 133
(2013) for another case finding that the defendant's multiple sexual acts
against a child were "intrinsic" and were not Rule 404(b) evidence.

F. Initiation of Discovery

According to the applicable criminal discovery rules, discovery may
only be initiated at the defendant's request. W. Va. R. Crim. P. 16(a)(1);
W. Va. T.C.R. 32.03. After the defendant has requested discovery, the
State may then request discovery. The defendant has the duty to respond
to the State's request only after the State has produced the defendant's
requested discovery. W. Va. R. Crim. P. 16(b)(1); W. Va. T.C.R. 32.03;
Syl. Pt. 1, Marano v. Holland, 179 W. Va. 156, 366 S.E.2d 117 (1988). As
established by Trial Court Rule 32.03, the defendant may request
discovery as early as arraignment or at any other time established by the
court. The parties, of course, may always agree to exchange discovery at
an earlier date.

According to Trial Court Rule 32.03, once a defendant requests
discovery, the parties are required to participate in a discovery conference
within 14 days. Trial Court Rule 32.03 establishes a preference to
conduct the conference in person; it does permit, however, telephonic
conferences. The purpose of the conference is to facilitate compliance
with Rule 16 of the West Virginia Rules of Criminal Procedure and for the
parties to disclose and make available any items within their custody or
control, or those that may become known to them.

G. Discovery from the State
1. Defendant's Statements

Through discovery, the defendant may request: a) a defendant's
written or recorded statement, including a confession; b) the portion of a
written record that contains any of the defendant's relevant oral
statements; and c) the substance of any relevant oral statement made by
the defendant that the State intends to introduce at trial. W. Va. R. Crim.
P.16(a)(1); W. Va. T.C.R. 32.03(a). Notably, the third category of
statements -- any oral statement of the defendant that the State intends to
introduce at trial -- is not limited to statements made to law enforcement
officers. Rather, it includes any oral statement made by the defendant
that will be introduced at trial. Syl. Pt. 3, State v. Miller, 178 W. Va. 618,
363 S.E.2d 504 (1987). In addition to the defendant's statements, the
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State is required to disclose the defendant's criminal record. W. Va. R.
Crim. P. 16(a)(1)(B).

2. Documents and Tangible Objects

As established by Rule 16(a)(1)(C), a defendant is entitled to
inspect and copy books, papers, photographs and documents that are
material to the preparation of the defense or that the State intends to use
in its case in chief. A defendant is also entitled to inspect any tangible
objects. The limits on the inspection of tangible objects and substances
are important to sexual offense prosecutions because DNA evidence often
plays a central role in these types of prosecutions.

The West Virginia Supreme Court has recognized that the right of
inspection established by Rule 16(a)(1)(C) "includes the right to have the
defendant's own expert examine the tangible evidence .. .." Syl. Pt. 7, in
part, State v. Crabtree, 198 W. Va. 620, 482 S.E.2d 605 (1996). A
criminal defendant who proposes such an inspection must file a motion
that sets forth the circumstances of the proposed analysis, the identity of
the expert who will conduct the analysis, and the expert's 