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MEMORANDUM DECISION

Petitioner Danielle Hilling, by counsel Teresa J. Lyons, appeals the March 28, 2017, order
of the Circuit Court of Monongalia County denying her petition for post-conviction habeas corpus
relief. Respondent J.D. Sallaz, Acting Warden, Lakin Correctional Center, by counsel, Sarah B.
Massey, filed a response in support of the circuit court’s order. Petitioner filed a reply. On appeal,
petitioner argues that the circuit court erred in finding that an omnibus hearing was unnecessary, in
denying petitioner’s motion to expand the record, and in denying habeas relief.

The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In May of 2006, petitioner was indicted for one count of first-degree murder and one
count of conspiracy. At trial, petitioner was convicted of both counts. Ultimately, petitioner was
sentenced to life without the possibility of parole for first degree murder and one to five years of
incarceration for conspiracy, said sentences to be served concurrently. Petitioner appealed her
conviction. The Court refused the appeal by order entered in May of 2008.

In June of 2009, petitioner, by previous counsel, filed a petition for writ of habeas corpus.
The circuit court summarily denied those claims without an omnibus evidentiary hearing.

!petitioner originally listed Lori Nohe as respondent to this action. However, J.D. Sallaz is
now the acting warden at the facility in question. Accordingly, the proper public officer has been
substituted pursuant to Rule 41(c) of the Rules of Appellate Procedure.
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Petitioner appealed the denial, and this Court affirmed the circuit court order. Hilling v. Nohe, No.
12-0131, 2013 WL 3185089 (W.Va. June 24, 2013)(memorandum decision).

Thereafter, petitioner filed a second petition for writ of habeas corpus in the Circuit Court
of Monongalia County asserting ineffective assistance of trial counsel. Counsel was appointed for
petitioner who filed an amended petition and a supporting memorandum of law. Respondent filed
an answer. In a thirteen-page order entered on March 28, 2017, the circuit court denied the petition
without holding an omnibus hearing. The circuit court found that “[p]etitioner has not shown that
trial counsel’s performance was so deficient under an objective standard of reasonableness that she
was denied the effective assistance of counsel.” Further, the circuit court found that “[p]etitioner
has not shown that but for trial counsel’s actions and/or omissions, the result of her trial and
sentencing would have been different.” In regard to an omnibus hearing, the court found that
petitioner “has not disclosed an expert opinion or indicated that any expert or other testimony
would be taken at a hearing” and that “petitioner has not identified any evidence she wishes to
introduce in support of her [p]etition.” Petitioner now appeals that order.

We apply the following standard of review in habeas appeals:

“In reviewing challenges to the findings and conclusions of the circuit court
in a habeas corpus action, we apply a three-prong standard of review. We review
the final order and the ultimate disposition under an abuse of discretion standard,;
the underlying factual findings under a clearly erroneous standard; and questions of
law are subject to a de novo review.” Syl. Pt. 1, Mathena v. Haines, 219 W.Va. 417,
633 S.E.2d 771 (2006).

Syl. Pt. 1, Anstey v. Ballard, 237 W.Va. 411, 787 S.E.2d 864 (2016).

On appeal, petitioner argues that the circuit court abused its discretion by dismissing her
amended petition without affording her an omnibus hearing or another opportunity to expand the
record. Respondent argues that petitioner had no entitlement to expand the record and that the
circuit court may deny habeas petitions that are procedurally barred or meritless. We agree with
respondent and find no error in the circuit court’s denial of petitioner’s habeas petition.

West Virginia Code § 53-4A-7(a) provides

[i]f the petition, affidavits, exhibits, records and other documentary
evidence attached thereto, or the return or other pleadings, or the record in the
proceedings which resulted in the conviction and sentence . . . show to the
satisfaction of the court that the petition is entitled to no relief . . . the court shall
enter an order denying the relief sought.

Additionally, we have previously held as follows:

‘A court having jurisdiction over habeas corpus proceedings may deny a
petition for a writ of habeas corpus without a hearing and without appointing
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counsel for the petitioner if the petition, exhibits, affidavits or other documentary
evidence filed therewith show to such court’s satisfaction that the petitioner is
entitled to no relief. Syllabus Point 1, Perdue v. Coiner, 156 W.Va. 467, 194 S.E.2d
657 (1973).” Syl. Pt. 2, White v. Haines, 215 W.Va. 698, 601 S.E.2d 18 (2004).

Anstey, 237 W.Va. at 412, 787 S.E.2d at 866, Syl. Pt. 3. The circuit court carefully reviewed and
analyzed petitioner’s memorandum of law in support of her amended petition, which provided a
detailed presentation of her argument and included relevant transcripts as exhibits for the circuit
court’s consideration. Additionally, the judge presiding over the underlying habeas proceeding
had been the trial court judge in petitioner’s criminal trial. Petitioner does not dispute that the
circuit court correctly applied the law regarding the ineffective assistance of counsel claims. Based
on its analysis, the circuit court concluded that petitioner was not entitled to the requested habeas
relief. Therefore, we find no abuse of discretion in the circuit court denying the amended petition
for habeas corpus.

Further, petitioner argues that summary dismissal was erroneous because she would have
introduced additional exhibits, such as affidavits, to support her claims for ineffective assistance of
counsel, if she had been given an omnibus hearing. However, West Virginia Code 8§ 53-4A-2
clearly provides that “[a]ffidavits, exhibits, records or other documentary evidence supporting the
allegations of the petition shall be attached to the petition unless there is a recital therein as to why
they are not attached.” At no point in either her petition or the memorandum of law does petitioner
assert that there was further information to support her petition that would only be available at an
omnibus hearing; petitioner mentioned no other documents or evidence that would be
forthcoming. In short, the record shows that petitioner’s filings before the circuit court appear to
contain all of the information relevant to her petition. Rule 9(a) of the West Virginia Rules
Governing Post-Conviction Habeas Corpus Proceedings provides that “[i]f the court determines
that an evidentiary hearing is not required, the court shall include in its final order specific findings
of fact and conclusions of law as to why an evidentiary hearing was not required.” The circuit court
properly found that petitioner did not identify any information that would be presented at an
omnibus hearing and that enough evidence was presented for the circuit court to rule on the
petition. Therefore, we find that the circuit court did not abuse is discretion by not holding an
omnibus hearing or requesting expansion of the record.

Petitioner further alleges that the circuit court erred in dismissing the petition when the
respondent did not move for dismissal pursuant to Rule 12(b)(6) or Rule 56 of the West Virginia
Rules of Civil Procedure. Petitioner asserts that both rules permit a petitioner to file a response to
avoid dismissal and that she was denied an opportunity to respond. We disagree. As set forth above
in West Virginia Code 8 53-4A-7(a), it is in the circuit court’s discretion to enter an order denying
relief if the circuit court is satisfied by the evidence presented. If the circuit court finds that a
petitioner is not entitled to relief, there is no requirement to request additional information that
might save the petition from dismissal.

Expansion of the record in habeas proceedings is governed by Rule 8(a) of the West
Virginia Rules Governing Post-Conviction Habeas Corpus Proceedings which provides that “[i]f
the petition is not summarily dismissed, the court may direct that the record be expanded by the
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parties” (emphasis added). The rule does not require that the circuit court give an opportunity to
expand the record; it is discretionary. See Rosen v. Rosen, 222 W.Va. 402, 409, 664 S.E.2d 743,
750 (2008) (“[a]n elementary principle of statutory construction is that the word ‘may’ is
inherently permissive in nature and connotes discretion.”). The petitioner should not have relied on
the circuit court to request an expansion of the record. Accordingly, we find that the circuit court
did not err in dismissing the amended petition of habeas corpus on its own motion.

Finally, petitioner argues that the circuit court erred in denying her petition because she
received ineffective assistance of counsel. Specifically, petitioner claims that her attorney’s
representation was deficient for three distinct reasons: (1) counsel failed to strike a juror who was
potentially a close friend of a friend of the victim; (2) counsel did not file a written motion
requesting bifurcation of the guilt and mercy phases of petitioner’s murder trial; and (3) counsel
failed to seek severance of petitioner’s trial from that of her co-defendant.

The circuit court thoroughly addressed each of these three claims in its order denying
petitioner habeas relief. The circuit court’s order includes well-reasoned findings and conclusions
as to the assignment of error concerning ineffective assistance of counsel now raised on appeal,
and we find no error or abuse of discretion in the circuit court’s denial of petitioner’s amended
petition. Because we find no error, we hereby adopt and incorporate the circuit court’s findings and
conclusions as they relate to petitioner’s assignments of error raised on appeal and direct the Clerk
to attach a copy of the circuit court’s March 28, 2017, “Order Dismissing Petitioner’s Petition for
Writ of Habeas Corpus” to this memorandum decision.

For the foregoing reasons, we affirm the circuit court’s March 28, 2017, order denying
petitioner’s instant petition for writ of habeas corpus.

Affirmed.
ISSUED: April 9, 2018

CONCURRED IN BY:

Chief Justice Margaret L. Workman
Justice Robin Jean Davis

Justice Menis E. Ketchum

Justice Allen H. Loughry II

Justice Elizabeth D. Walker
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Tudge Russell M. Clawges, Jr.

LORI MOHE, Warden,
Lakin Corrextinna] Facility,

Respondent.

ORDER DISMISSING PRLTITIONER’S PETITION FOR WRIT OF HABEAS CORPIS

This matier is before this Court upon the Amended Petition for Habeas Corpus Rebief,
filed by Danielte T. Hilling (hercinafter “Petitioner”) on May 11, 2016. Respondent filed a
Response on Qctober 19, 2006, The Petitloner seeks celiet tromt the convictions and sentences
imposed tipon et a5 a result of a oriminal proceeding, styled State of West Virginia Y, Danielle

Hilling, Felony Case No. 06-F-146, which took place in the Cireuit Court of Monongalia County,

Following & six-day trial, ending on April 24, 2007, the Petitioner was convicted by ajury
of her peers of first degree murder without a recommendafion of merey and was sentenced by the
court to éerve life without the possibility of parole in the West Virginia State Pentlentiary, She
was also found guilty of vonspiracy to commit murder and sentenced to tot Tess than one (1) year
not more than five (5) years in the State Penitentiary. The Court imposed those sentences
concurrently.

Alttortiey John Brooks represcnted Pefittoner during the trial and her direct appeal to the

Supreme Court. Petitioner timely filed her appeal with the West Virginia Supreme Court of




Appcals on Janmary 16, 2008, The prounds raised by Pefitioner it the appeal were (1)
prejudicial statements by prasecator, (2) insufficient cvidence, (3) impenmissible statements by
eo-defendant’s counacl during clo_sing argutnert, (4) refusal of contimyance, (3) vatious etrors in
evidentiary nilings, and (6) refusal to bifircate the issue of guilt and mercy, On May 22, 2008,
the Petitioner's Petition for Appeal wag refused by the West Virginia Supreme Cowt of Appeals.
Petifioner, also throngh attomey Joha Brooks, filed her first Petition for Writ of Habeas
Carpus on February 17, 2010, in Civil Action No, 09-C-390, In that Petition she alleged seven
(7} grounds on which she claims she is being held anlawfilly: (1) rofusal of continmance, {2)
constitutional srrors in evideniiary rulings, (3) prejudicial statements by prosecutor, (4)
sufficicney of the evidence, (5) refusal to bifurcate the issue of guilt and mercy, (6) failure of the
Cowsd 1o strike & biased juror, and (7) impermissible statuments by co-defendant’s counsel duting
cloaing argument.
-The Court denied Petitlon’s claims and Petitioner, through counsel John Brooks, appealed
to the West Virginia Supreme Court, T.hé Supreme Cows affirned tha iria) court rufing m a
Vemperandum Decision on June 24, 2013, In the coment Petition for Writ of Habeas Corpus,
Petitioner, through attorney Teresa J. Lyons, now raises ineffective nssigtence of trial counsel.
Alter reviewjng the Petition, the record, and all other pertinent docuinents in the file, this
Court is of the opinion that the Petitioner is neither entitled to a hearing on her claims ay asserted
‘i.‘:'l the Petition, nor shouid she be given the relief requested.
DISCUSSIONR
Oncc the Petition and Answer are filed, the motter i3 filly before the Court for

 disposition. If the Court's review of the file indicates that there is a need for the submission of




furthet evidence, then the Court must enter an order graniing an gvidentiaty hearing, W, Va.
Code § 53-4A-7(x). However, if the Court Is satisfied that no svidentary hearing is required,
that the grounds have been waived, or otherwise fully adjudicated, it mmst enter an order with
specific findings of fact and conclusions of law denying the relief requested. Id. "3 habeas

corpus proceeding is not a swbstitute for a writ of error and ordinary trisl crror ot invelving

eonstitutional violations will not be reviewed.” Syl Pt. 4, State ex rcl. Mobannis v. Mohn, 163
W.Va, 129 (1979).

Teeffective Assistance of Trial Counsel

“In the West Virginia coutts, claims of ineffective assistance of counsel are to be
govemed by the two-pronged test established in Strickland v. Washington, 466 U.S: 668, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) Counsel’s performance was deficient under an objective
standard of veasonsbleness; and (2) there is a reasonable probability that, but for counssl's
tmprofeasiuual errors, the result of the procecdings would have been different.” Syl. Pt 5, State

v. Miller, 194 W.Va, 3 (1995},

vIn deciding insffective of assistance claims, # court need not address hoth prongs of the

conjunctive standard of Strickland v, Washingion [citations omitted], and State v. Miller
[citations omitted], but may dispose of such a claim based sclely on a petitioner's failure to meet
either prong of the test.”  Syl. Pt. 5, State ex rel. Daniel v, Legursky, 195 W.Va. 316, (1995).

In reviewing counsel’s performance, cowtts st apply an objective standard and
determine whether, in light of all the circumstances, the identified acts or omissions were outside
the broad range of professionally compotent assistance while at the same time refraining from

engaping in hindsight or second-guessing of trial counsel's stratogic decisions, Thus, a
NEAgIng & -4 e
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reviewing court asks whether n roasonable lawyer would have acted, under the circumstances, 83
defense counsel acted in fhe case atissue” Syl Pt. 6, Sinte v, Miller.

“Whera n counsel’s pcrformance, attacked as ineffective, nrses from occutrences
involving stratepy, tactics and argnahle courses of uction, his conduct will be deemed cftectively
assistive of his client’s intercsts, unless 1o teasonably qualified defense attomey would have so
noted in the defense of an acensed.” Syl 1. 21, Stute v. Thomas, 157 W.Va. 640 (1974}

Petiticner’s claim of ineffective assistance of counsel is bagsed npon three allegations:

{A) Defense counsel faled fo tequest that Juror Courtney Nicholas be stricken for

canse and did not use a preemptory strile fo remove her from the jury panel.

(B) Counsel failed to move to bifiwcate the guilt phase fiom the mercy phase of

the trial, prior to trial. Rather, frial counsel made only two oral motions io

bifurcate - one afier the jury was selected and one after the State had rested its

case.

() Counsel failed to move for a separate tria] from co—dcfendant Hason

Cleveland  pursvant to Rule 14{b) of the West Virginia Rules of Criminal

Pmcadure.

(A

Petitloner, who is African-Amorican, asserts that trisl counsel's decision not to move o
strike Juror Courtney Nicholas fiom the jurj panel because she i3 also African-American
constituted deficient performance. Attomey Brooks left Ms. Nicholas on the jury even though
this prospective juror indicated during individual voir dire that she had a very close friend that

she was 'prs’fty sure was close to some of the peaple affected by this crime.




This friend was upset and distravght ahout the death of the victim and the clroumsiances

surrounding the disposal of the body. Tnitielly when asked if she wounld be able to decide the

issues in this cage based anly on the evidence she heard in the courtroom, she replied, "I think so.

'm not & hundred percent, but T think so,” Later she wrs further questioned about what she

talked with her fitend about and what she may have heard in the media, The entire pestinent

colloquy ia as follows:

The Cantt;

Ms. Nicholas:

The Court:
Ms, Nicholas:
The Court:

Mg, Nicholas:
The Coutt

Ms. Nicholas:
The Court:
Ma. Nicholaa:

The Coutt:

Mg, Nicholes:

The Coumrt:

Ms. Micholas, you indicated eaclier that you may have read ar
Hstened o some of the news media about the cass. Would you
describe generally what you've read or listened to?

§ just heard things — it wasn't — I'm not sure if 1 was the Same one,
but I'd heard aboul things dealing with the body and fhings like
that, And, then, T have a very close friend of mine that F'm pretty
sure was — 1ot involved with it, but, like, she's pretty close to some
of the poople that it affecled, and I remember her tnlking about it.
Like, when it came up, T was hke, okay, that must’ve been what
she was talking about. [ remember her tallcing, and she was pratty
distrought.

Let me break it wp into two things, then T'1l ask you questions
ghout Loth, As far as what you may have read or heard in the
mews, has thut been recent or in the past? —

It was like Last year,

Anyiiing thut you can remernber having read or heatd about in the
news that would affect your ability to be impartial in thig case?
Not—no, tiot anything I tead,

Anything that wonld affest your ability to decide the case based,
only on the evidencs that you hear here in the courtroom?

Na, nothing I read.

Will you be able to distegarded [sic] anything that you may have
heard or read in the news and decide the case based only on what
vou hear in the cowrfroom?

Yes.

Now, tet’s talle about the discuysions or conversations that you had
with a friend. Could yon tell vy who the friend is?

I don’t really wantto. She was real - L mean, when she first talked
to me about it, she was really like - she wouldn’t really want me fo
say anyfiring to anybody else about it.

Well, 1"l honor that for the time being. What was her connectior?




T

s, Nicholas:

The Couri:

Ms. Nichelas:

The Court:

Mz, Nicholas:

The Cowt:

Mz, Nieholas:

The Coutt:

Ms. Nicholus:

The Court:

Mz, Nicholas:

The Court:

Ms. Nicholas:

The Cour.!

is. Nicholas:

I think she lived near somebody that was real clese to the victim,
because 1 remember her talking about — her saying thai her
neighbot had called her and said, you know, somebody was dead
aud her being very wmotional about it. T talked to her for a liftle
bit about it, but, 1 mean, T wasn’t Hke getting really info the details,
beoruse I didn’t — | wasn’t really sure of anything and { hadn't
heard moything, but I rementber her saylog things e, you know,
my neighbor or somebody — they found a body and she was pretty
upget about it.  She was- upset about it becaunse she knew the
neighbor,
Inn those discussions were there any specifics ahout anything, other
than the fiacl that there was a body and, apparenily, this person was
a neighbor or 4 friend or — :
No, not really, It was just— [ mean, she wasn't going on anything
other than what she heard front - and, T guess, by news reports and
the police and everybody had boen around, but that was it. Like,
ghe hadn’t heard anything else.

If T understand right, those conversations all oceutred a year

ago whenever this -
Yeah, o year ago.
Is there amything ahout those conversations that would
affect your ahility to be an impartial furor?
1don’t think so. T just—she’s a really ¢lose friend of mine.

I've been friends with her gines T moved here when I was
fike fen years old. She's been a really close friepd of mine.

1 inean, it realty upset mo to sce her that upset over it, even
though she wasi't directly acquainted with the person, she
was pretty upset about it, and that kind of got 1o me that she
was that upsed about it, and I didr"t like seeing her like (hat.
‘Was there anvihing in those discussions that related to
gither Mr. Cleveland or Ms, Hilling?
No, it was juat the victim.
Do you think you would be able to decide the case, the
issuce in fhis case based only on the cvidence that you hear
in the couriroom?
[think so. I'minot a hundred percent, but I think so.
I think, and T didn’t mark it specifically, but were you ons of {he
jurots that indicated that there might be a reason that you dou’t
want to sit on this jury? Were you one of those?
Yes. Partially was for thet reuson, and then partially like things —
it was school related,
Yowie a collegs student?
Ves, full titne,




s,

® %k

Ms. Ashdown.

My, Nicholas:

W15, Ashdown!

Ms. Micholas:

Ms. Ashdown;

Ms, Micholas;

Ms. Ashdown:

Me, Nicholas:

Ms, Ashdown:

Ms. Nicholas:

Ms. Ashdown;

Mz, Nicholas:

Ma. Ashdown:

Ma. Wicholas;

& %5

Mt, Zitnarowski:

Ms. Nicholas:

Y¥ou mentioned your friend lived near where -

She lived near me on the other side of tywn, but her, X guess

it was her ex-neiglbor she was teally close with lived down

to that area of Grant, right around in there and had known -

o, it wus your friend whose ®iend lived over there. Do I

have that dght?

Yeah, They were pretty — like me and her are pretfy close, and
then they were pretty close, and she lived tight around that ares,
and I guess, clther knew the vistim or lived beside hor or
something,

Whatever was said by the person whe actually used to live

in thet aven wag said to yow fiiend, and then you saw your

friend being upsct abonf; that?

Yeuh, she was pretty upset about it, and then she told me about it.
How much did she tell you about #? Anything in
particutar or just the genoral --

MNothing — it wasa’t anything specifie, K was — I remember she
was just saying she was pretty upset about it becavse it had
Happened near, | guess, the student seetion she was living in and
she was saying she was pretty upset, and T guess, just more or less
spared about it

And, now, of course, that's been probably, over a year ago

that these discussions were -

" Yesh, [inean, after that day, it wasn’t over talked sbout again.

Has fhat discussion and, pechaps, the emotional furmoil that

you had, even heing remaved in the way thet you were, now
receded into the past and you -

It was a little frightening at fist, but, you know, it’s been o long
since that happened --

And eyen though you had those discussions, the names of
wilnesses who were listed by the Court today, none of those

rang a bell, you don’t know any of thoss psople?

_ Na. Hub-uh,

Ms. Nicholas, the conversations yon had with your itiend,

were there any opinions expressed?

No, not really, [t was just — basically, the comversation was like
takcen straight from what has been reloased, and dhe was just
saying, they found this, they found this, they found this, and she
was like — but she was really upset about it, and she had called a




e
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M, Zimarowskis

Ms, Nicholas:

Mr. Zimarowskd;

Ms. Nicholas:

Mr, Zimurowski:

Ms, Nicholas:

Mr. Zimsrowski:

Ms. Nicholss:

M, Zimarowski:

Ms, Nichalas;

Mr, Zimarowski:

Ms, Wicholas:

Mr. Zimarowski;

Ms. Nicholas:

* & %

Mr. Brooks:

Ms. Nicholas:

fricud and she was upset, and she had talked to me when I saw her,
When sbe was talking about it — most of the things that I heard

shout the case camg v her,

Mot from the media?

1 hadn't heard — like U heard liftle snippets and things, it most of

the things T heard came from her, buf 1 think most of the things

from her eame from -

From the media?

Yeah.

And you understand, of course, you need to put all that

aside if you're selected as a juror?

Yeah.

And you can put all that aside?

Yeal,

Okay. Thers is snother issue, and I think this may be

echoing some of your ftiend’s seniiments over the, for lack

of a better term, the disrespect shown to the body, docs that

congern you?

Slightly, but, I mean, il’s not any#hing —

Qkay, it"s not —was thal a concem of your friend?

Yeah, She’s very teligions, and that got to her more than

anything, the way that it was tieated and, you know, just tossed

aside. '

And you don™t have an abnormal problem with — I can’t say

you're nkay with, it, but you're not going to put extra weight

on #?

Ko.

Yes. Ms, Nicholas, is most of the thingg you talked about
with yout friend, to use Mr. Zimarowski's torm, the
disregpect o the hody?

Morc or less. Muostly, it was the way they found it and
whete, because it was a steanpge placs.  Like, they didn't
understand why it would have been done in one place and
found in another, like how did they get it there. Tt was
more liks questions. Like, they’d heard from the news that
it happened in Sunnyside and there’d been an apartment or
something and then they found the body in a different
place. They were just confused. I was — moro than
anything it was just the way it hisd been found and it had
been kind of carelessly tossed.
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Attorney Brooks succéésﬁﬂly challeryed other jurors, but did not challenge Ms. Nicholas.
He did niot request that Juror Nicholas be stricken for canse, nor did he use a proemptory strike.
According to Patitiu;ner, Alloraey Brooks choss to keep Ms. Nicholas on the jury because of et
race.  Attorney Brooks® decision to leave Jurer Nichols on the panel can be vonsidered trial
strategy or tactic, as she was the anly Afiican-American pulled as a potential juror and she
indigated ﬁm‘ ability to set aside all that she had heard about the crime if she was selected as 4
juror, The Court cennot find that el counsel's representution during jury selection was

deficient ymder an objective standard of reasonableness.

(B)

“A Irial comt has discretionary suthority to bifireate a trisl and sentencing in any cass
where a jury is required to make a finding as to mercy.” Syl. Pt, 4, State v. LaRock, 196 W.Va.
204 (1996). "The burden of petsuasion {3 placed upon the shoulders of the party‘ mowing for
bifurcation. A trial judge may insist on an explanation from the moving party as to why
hifueeation is needed, If the cxplanation reveals that the integrity of the adversarial process
which depends upon the trafh-tetertining fanction of the trial process would be harmed in a
umitary trial, 1§ would be entirvely coﬁsistent with & trial conet's authorify {o grant the bifurcation
motion” Syl Pt. 5, Id. The irial court bas enormous discretion and rarely will its ruling on,
hifurcation constitute reversible etror. LaRock at 315. A showing of “compelling prejudice”
amouniing to fundamental unfaimess is required by the Petitioner. 1d.

“Although it virtually is impossible to outline a1l Factos that should be considered by the

trial court, the court should consider when a motion for bifurcation is made: (a) whether limiting




instructions fo the jury would be cifcctix}e; {h) whether a party desires to iniroduce evidence
solely for sentt:n%'ing purposes but not on t]}e merits; (¢) whother evidence would be admissible
on sentercing but would not be admissible on the merits or vico vetsa, (d) whether either party
can demonstrate unfair prejudice or disadvantage by bifircation; (e) whether a unitary trial would
cause the parties to forego introducing rolevant evidence for sentencing purposes; and (f) whether
bifarcation lmreamnabﬁ would lengthen the trial.” 3yl Fi. 6, LaRock,

On the gecond day of tal, prior to opening statements, trial ¢ounsel made an otal motion
to biftweate the mercy phase of sentencing should a verdiet of first-degree murdar be returned,
This oral molion was made only it response to the Couri’s questioning aod was nof raised by a
prior writter motion, Neither the State nor co-defendant Hason Cleveland songht bifurcation,
Tral counsel apain raised the igsue after the State had rested its. case. Proscouting Attorney
| Marcia Ashdown opposed the motion and stated that the motion should have been raised much
earlier in the proceedings.

Tnilally, trial counsel indicated that there were at least three witnesses he planned to call
to tostify In ropards (o Pefitioner’s charaster and her refationship with certuin family members as
to why metoy should be granted. To suppart his mation to bifurcate, trial conmsel expressed
coficern that these witngsses could not testify during the gnilt phase of the trial and i€ the trfal
wagrnot hifureated, they would not get the chance to be heard. Otherwise, Petitioner argues that
trial counsel fuiled to effectively articulate advantageous reasons to support hifurcation. Ia other
words, Petitioner feels trial counsel was ineffective In the manner jn which he requested
bifurcation. |

The trisl court welghsd the fact that one defendant wanted to bifurcate and the other did
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not and determined that both defendants should be handled the same. Mr, Cleveland did nat
have any witnesses for the mercy phase, The Court indicated that Ms. Hilling's witnesses for the
sentencing phase could be ealled during the trial v;rith a canlionary or limiting instruction to the
jury if requesfed. The State did not object to this, The Cowmt took a recess fa allow trial
counsel o conract two of Petitioner’s witnesses who were not already at the cowthouse, Those
two witnesses were not locatable; therefore, trial vounsel called the one witness for sentencing
[FUEpOSES.

Petitioner has not presented the Court with any explanetion as to why she fuels
bifurcation was needed, Nor has shoe advised the Court us (o how shé was harmed by a unitary
trial. Petitioner does nc;t contend that she was not permitied to call all the witnesses shie wanted
to or thal she was prevented from intreducing evidence pertaining to sentencing. She has not
atpued that there was any evidence improperty admilied as a resnlt of the trial not being
bifurcated.

Petitioner has not demonstrated that she suffered vnfair prefudice or disadvantage by a
wnitery trial or that she had to forego infroducing relevant evidence. Petitioner has not advised
the Court of anything her trial counsel should have done that he didn’t, or anything that he could
have nrgued that would hove changed the Cc;urt’s ruling, Even if Atforney Brooks had made a
wiitten motion ko bifurcate prior to the date of trial, this would not have changed the procedure or
the ouicome.

©
“f ﬂi& joinder of defendsmis in an indictment, an information, or a consolidation for trial

appeans 1o prejudice u defendant ot the State, the Court may sever the defendants’ trials, or
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provide whatever other relicf that justice requires.” W.Va. R. Crim. P, Rule 14(b). “A rial
c.outt should grant a severance under Rule 14(b) of the West Virginia Rules of Criminal
Procedure only if thers is a serious tisk that « joint frial would compromise a specific trial right
of ome of the defendants or prevent the jury from makitg o reliahle judgment about guilt or
innocence.” Syl Pt. 5, State v. Boyd, 796 5.E. 2d 207 (2017).

The discretion given to trial courts under Rule 14(b) fo require co-defendants be tried
jointly is consistent with the general rule that defendams indicted together are tried together to
provent inconsistent verdicts and to conserve judicial and prosecutorial resources. Boyd at 19

(quoting United States v. DeCologero, 530 F.3d 36, 52 (1st Cir. 2008)).

Trial counsel did not move for Petitioner’s trial to be separate from co-delondant Hason
Cleveland,! Petitioner arpues that a rcasonable lawger would have filed a wiitten motion
requesting & separate trial, Sho further states that failing to do so was a denial of effective
assistance of counsel, However, she does not set forth any justification for this. Petitioner does
not pinpeint clearly and specificelly how she was substantially prejudiced by not having a
sepéxate trial nor has she articulated how her joit ¢nal was unfair. Also, Petitioner has not
identified a specific trial tight thet the joint sial compremised to her detriment. Petitioner has
not get forth what her trial attoroey should have argued to persyade the Court to grant a motion
for severance. She has not alleged that there was evidence fn. this case that was introduced
against Hason Cleveland during tﬁa[ that would not have been indroduced against her, had there

been sepatate trials,

| Peiitionar, Danielle Hilling and ler co-defendant, Hason Cleveland, were joinlly.- imdicted.
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CONCLUSION

Patitioner hus not shown that trial counsel’s performance was 0 deficlent under an

objective standard of reasonablencss that she was denled the effective assistance of counsel,

She line not proven that counsel made ercors $o serious that sho was deprived of her Sixth
Amendment right to professionally compatent assistance. Fliﬂhennor;‘, Petitioner has not
shown that any errors made by trial counsel deprived her of a fair trial. Pelitioner has not shown
that bot for trial counsel’s actions andfor omissions, the result of her trial and senfencing would
have been different.  Fn summary, Potitioner has not aflimmatively shown prejudice.

Petitioner has requested a heating on this matfer, but has nﬁt disclosed an cxpert opinion
or indicated thnt any expett or other testimony would be taken at a hearing. Petitioner has not
identified amy evidence she wishes to introduce in support of her Petition.

As explained bove, the Court finds Petitioner’s claims to be without merit and none of
the grounds that the Pefitioner raises in her IPetitiDn for Wit of Habeas Corpus entitle her to the
relief requested.  Therefore, it is ORDERED that the Pefition be, and hereby is, DENIBD.

The Cireuit Clerk of Monongalia County is directed to provide a copy of this Order to the

Petitioner; her counsel, Theresa Lyons; and the Prosecuting Attorney of Monongalia County.

Enter this é%ﬂ day of March 2017

-
Ralgsell M. Clavig
17" Tadieial Circutt, Division IL.

e ENTEREDMMR 25 017
STATE OF WEST VIRGINIA 58 pocker e #_H
gn;e?:n Friend, Clerk of the Circulf3ColfAN FRIEND, CIRGUIT CLERK
o amily Court of Monangalia County

ate aforesaid .do hereby certify that the

attached Order is a frue co .
of th i
Or_der made and sriared bf gaid Ci l?r;fgtnal

-

A Circuit Clerk




