STATE OF WEST VIRGINIA
SUPREME COURT OF APPEALS

Gerald R,,
Petitioner Below, Petitioner FILED

May 14, 2018
vs.) No. 17-0339 (Webster County 16-P-2) EDYTHE NASH GAISER, CLERK

SUPREME COURT OF APPEALS
OF WEST VIRGINIA

Michael Martin, Acting Warden,
Huttonsville Correctional Center,
Respondent Below, Respondent

MEMORANDUM DECISION

Petitioner Gerald R., by counsel Andrew Chattin, appeals the Circuit Court of Webster
County’s February 9, 2017, order denying his petition for writ of habeas corpus.! Respondent
Michael Martin, Acting Warden, by counsel Gordon L. Mowen I, filed a response in support of
the circuit court’s order.?2 On appeal, petitioner argues that the circuit court erred in denying his
habeas petition on the following grounds: (1) judicial conflict; (2) ineffective assistance of
counsel; (3) improper preliminary hearing; (4) failure to receive pre-sentence investigation
report; (5) prosecutorial conflict; (6) failure to disclose victim impact statement; (7) abuse of
discretion and plain error; and (8) violation of plea agreement.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In 2013, petitioner was indicted on the following three charges: first-degree sexual

Consistent with our long-standing practice in cases with sensitive facts, we use initials
where necessary to protect the identities of those involved in this case. See In re K.H., 235 W.Va.
254, 773 S.E.2d 20 (2015); Melinda H. v. William R. Il, 230 W.Va. 731, 742 S.E.2d 419 (2013);
State v. Brandon B., 218 W.Va. 324, 624 S.E.2d 761 (2005); State v. Edward Charles L., 183
W.Va. 641, 398 S.E.2d 123 (1990).

Zpetitioner originally listed Marvin Plumley as respondent in this matter. However,
Michael Martin is now the Acting Warden of Huttonsville Correctional Center. Accordingly,
pursuant to Rule 41(c) of the Rules of Appellate Procedure, the appropriate public officer has
been substituted in the style of this matter.



assault; incest; and sexual abuse by a parent, guardian, or custodian. The victim of these crimes
was eleven years old at the time the crimes were committed. The parties reached an agreement in
November of 2013 whereby petitioner would plead no contest to one count of incest and the
State would recommend that any sentence imposed be ordered to run concurrently with a
sentence petitioner was already serving for an unrelated criminal conviction. Thereafter, the
circuit court held a hearing and accepted petitioner’s plea. Following the completion of a pre-
sentence investigation report, petitioner was sentenced to a term of incarceration of five to fifteen
years in May of 2014. The circuit court further ordered that the sentence run consecutively to a
sentence petitioner was already serving for conviction of an unrelated crime. Moreover,
petitioner was required to register as a sex offender for life upon his release and undergo fifteen
years of supervised release.® During the hearing, the State honored its agreement and
recommended the imposition of concurrent sentences. It did, however, notify the circuit court
that the sentencing order in the unrelated criminal case indicated that the judge who imposed that
sentence indicated that it should be served consecutively to any other sentence imposed upon
petitioner.

In February of 2016, petitioner filed a petition for writ of habeas corpus. Thereafter, the
circuit court appointed petitioner counsel and eventually held an omnibus evidentiary hearing in
November of 2016. In his petition below, petitioner raised the following grounds for relief: (1)
judicial conflict; (2) ineffective assistance of counsel; (3) improper preliminary hearing; (4)
failure to receive pre-sentence investigation report; (5) prosecutorial conflict; (6) failure to
disclose victim impact statement; (7) abuse of discretion and plain error; and (8) violation of plea
agreement. Additionally, following the omnibus hearing, the circuit court noted that petitioner
also raised another ground for relief predicated on a lack of jurisdiction. Ultimately, the circuit
court denied petitioner relief. It is from this order that petitioner appeals.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
questions of law are subject to a de novo review.” Syllabus point 1, Mathena v.
Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, State ex rel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

30n appeal, petitioner asserts that the trial court imposed a fifty-year period of supervised
release. Similarly, the order on appeal indicates that the term of supervised release was fifty
years. However, the sentencing order included in the appendix indicates that the term of
supervised release was for only fifteen years.



On appeal, petitioner simply alleges anew the same arguments he presented to the circuit
court. Namely, he asserts that he is entitled to habeas relief upon the following grounds: (1)
judicial conflict; (2) ineffective assistance of counsel; (3) improper preliminary hearing; (4)
failure to receive pre-sentence investigation report; (5) prosecutorial conflict; (6) failure to
disclose victim impact statement; (7) abuse of discretion and plain error; and (8) violation of plea
agreement. Indeed, petitioner fails to even allege how he believes the circuit court erred in
denying his petition.* Upon our review and consideration of the circuit court’s order, the parties’
arguments, and the record submitted on appeal, we find no error or abuse of discretion by the
circuit court. Our review of the record supports the circuit court’s decision to deny petitioner
post-conviction habeas corpus relief based on these alleged errors, which were also argued
below. Indeed, the circuit court’s order includes well-reasoned findings and conclusions as to the
assignments of error raised on appeal. Given our conclusion that the circuit court’s order, as it
relates to these assignments of error, and the record before us reflect no clear error or abuse of
discretion, we hereby adopt and incorporate the circuit court’s findings and conclusions as they
relate to petitioner’s assignments of error and direct the Clerk to attach a copy of the circuit
court’s February 9, 2017, “Final Order On Petition For Writ Of Habeas Corpus” to this
memorandum decision.

*In fact, petitioner’s brief is deficient in relation to several of his assignments of error,
wherein his arguments in support of the assignments of error simply reiterate, sometimes in as
little as one sentence, the assignment of error itself. For example, under his assignment of error
alleging a failure to disclose the victim impact statement, the entirety of his argument is as
follows: “Petitioner was denied an opportunity to review the victim’s impact statement.” Many
of these assignments of error contain no citation to any controlling authority. Additionally, many
of these assignments of error fail to cite specifically to the record on appeal and, instead, simply
direct the Court to “[s]ee [p]etitioner’s testimony at the evidentiary hearing.” This is in direct
contradiction to the applicable rules and this Court’s prior directions. Specifically, Rule 10(c)(7)
of the West Virginia Rules of Appellate Procedure requires that

[t]he brief must contain an argument exhibiting clearly the points of fact and law
presented, the standard of review applicable, and citing the authorities relied on . .
. [and] must contain appropriate and specific citations to the record on appeal[.]
The Court may disregard errors that are not adequately supported by specific
references to the record on appeal.

Additionally, in an Administrative Order entered December 10, 2012, Re: Filings That Do Not
Comply With the Rules of Appellate Procedure, then-Chief Justice Menis E. Ketchum
specifically noted that “[b]riefs that lack citation of authority [or] fail to structure an argument
applying applicable law” are not in compliance with this Court’s rules. Further, “[b]riefs with
arguments that do not contain a citation to legal authority to support the argument presented and
do not “contain appropriate and specific citations to the record on appeal . . .” as required by rule
10(c)(7)” are not in compliance with this Court’s rules. Here, petitioner’s brief in regard to
several assignments of error is inadequate as it fails to comply with West Virginia Rule of
Appellate Procedure 10(c)(7) and our December 10, 2012, administrative order.



For the foregoing reasons, we affirm.

ISSUED: May 14, 2018
CONCURRED IN BY:

Chief Justice Margaret L. Workman
Justice Robin Jean Davis

Justice Menis E. Ketchum

Justice Allen H. Loughry Il

Justice Elizabeth D. Walker

Affirmed.
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IN THE CIRCUIT COURT OF WEBSTER COUNTY, WEST VIRGINIA -

GERALD R ]
Petitioner,
V. i Case Number: 16-P-2
i (Felony Case: 13-F-47)
MARVIN PLUMLEY, Warden

of Huttonsville Correctional Center, - _

!_'é]"’-v'
[} P LLUu

Respondent.

FINAT, ORDER ON PETITON FOR WRIT OF HABEAS CORPUS ™

Pending before the Court is a “Petition for Writ of Habeas Corpus” originally filed on
February 19, 2016, by the petitioner, Gerald . R challenging his conviction from the Cﬁcuit
Court of Webster County in case number 13-F-47. An omnibus hearing was held on the 3™ day
of November, 2016, where there appeared the petitioner with habeas counsel, Andrew Chattin
and the State of West Virginia by and through Special Prosecuting Attorne? Jonathan Calhoun,
Whereupon, the petitioner did call himself and Dan Grindo as witnesses and both were subject to
cross examination and the petitioner did rest. The respondent called no witnesses and did rest.
The Court heard arguments of counsel regarding their respective positions and took the matter
under advisement informing the parties a written decision would follow.

Having conducted a plenary review of the evidence adduced, the record, and the
applicable law, the Court, for reasons sets forth more fully below, does hereby DENY this
Petition for Writ of Habeas Corpus.

L FINDINGS OF FACT

1. This is a petition for writ of habeas corpus pursﬁant to W.Va. Code § 53-4A-1, et seq.,




wherein the pefitioner alleges multiple assignments of error regarding his underlying conviction
in the Circuit Court of Webster County, West Virginia, to wit: 13-F-47.

2. The Court takes judicial notice of the underlying criminai proceedings in the Ci;cuit
Court of Webster County, West Virgjpia in felony case number 13-F-47. The record reflects the
petitioner pled no contest to the charpe of Incest in violation, of W.Va. Code § 61-8-12, as
contained in Count 1T of the indictment.

3. Daniel Grindo was court appointed counsel for the petitioner in his criminal case. His
associate, Dan Armstrong’ represented the petitioner duting his felony preliminary hearing in
Webster County Magistrate Court.

4. A sentencing hearing was held on May 27, 2014, and the trial court imposed a sentence
of not less than (5) nor more that fifteen (15) years for the offense of Incest. That sentence was
ordered to run consecutively with the sentence the petitioner was already serving out of the
Circuit Court of Nicholas County.

5. As afurther condition of his sentencing in the underlying case, the petitioner was
required to enroll as a lifetime sexual offender and it was ordered he shall be upon fifty (50)
years extended supervision upon his release, and that said supervision wounld be concurrent with
supervision ordered in Nicholas County.

0. A Second Amended Petition was filed in this matter on July 27, 2016, alleging eight (8)
grounds for relief and the respondent filed their response on August 1, 2016.

7. An omnibus hearing was held on November 3, 2016, and upon the record this Court did
malke inquiry of the petitioner in accordance with Losh v. Mckenzize® regarding the nature of the
omnibus hearing and that any habeas grounds not set forth ‘therein would be deemed forever

waived. The petitioner understood the same.

' Mr. Armstrong is no longer an associate with Mr. Grindo’s office.
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8. The Court finds that the petitioner knewingly waived his right to raise any further habeas
grounds not raised in this petition in the future and therefore all other claims are deemed forever
waived.

9. From the aforesaid omnibus hearing the Court makes the following factual findings:

Testimony of Dan Grindo

10. Dan Grindo was court appointed counsel in the petitioner’s underlying criminal
proceeding and has been a licensed attorney in this State practicing criminal defense since 2002.

11. M. Grindo testified that he was satisfied with the State of West Virginia’s discovery in
that case.

12. Mr. Grindo stated that he and the petitioner had numerous conversations about the facts
and circumstances of the case, including multiple conversations regarding jurisdiction and venue
because the petitioner would always admit to conunitting similar acts in Nicholas County but
always denied any wrongful acts were committed by him Webster County. Mr. Grindo testified
that he and the petitioner discussed the defense of venue and how it may nevertheless adversely
affect the petitioner before the jury at trial, 1.e., result in multiple convictions.

13, Mr. Grindo further stated that he filed a motion to dismiss the indicﬁent based on the
jurisdiction/venue concerns his client raised. The Court finds the record reflects such motion was
filed on June 26, 2013.

14. Mr. Grindo believes that the petitioner fully understood the terms and conditions of the
plea agreement in the underlying case; that he voluntarily entered into said plea, and still
maintains that the plea was in his client’s best interest, in that, had the case gone to trial, there
was a significant chance of his client being exposed to a far greater penalty.

15. Mr. Grindo believes the State of West Virginia fulfilled their obligations under the plea

% See Losh v. McKenzie, 166 W.Va. 762,277 $.E.2d 606 (1081).
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agreement Further M1 Grindo did dlSCU_SS with chent the fact that although the State would |
recommend concurrent sentencing. w1th the Nicholas County sentenoe the tnal court was not
bound'oy that reoomtnendationand could.t'nipose'conseentive eentenoes.. M, Gnn'do:- at.gneﬂ t"or.
ooncunient- sentencing et tna,l-; o | |
. 16Mr C‘rnndo stztte‘d he did n_ot récall his oltelﬁt, dt .a,ny time;:' ext)reseing a desne 10 thnoftaw
his plee:'egteetnent in tlte criminal siise.
_ Testimony ofPetiiioner' Gem.ld" - R
17 Petltloner testlﬁed that during his prelmnnary, counsel Da,n Annstrong, d.td not quest1on
| the “West Vltgtma State Trooper 8. to his false testtmony, mor did MI Annstrong allow the-
petittoner"to testify on hle;own behalf,
18 Petiﬁoner stated tnat he was offéred a “110 57 to gtve a statement to lav&t enforcement.
19. He talk:es issue with and alleges the same discovery was used by the State of West
Virginia as basi,e- for his cases in both ‘Nioholas_ and Webster Countiee.
20. Petittoner testiﬂed that Mr. Grindo faileld to oontact a witneés that the peﬁﬁonef'ttad
disclosed, nor did he intet'view the vietim.
21. Petitioner stated heé did not want to take a plea in Webster County because he denies
committing crimes lin Webster County. He fully .admitted to the crimes in Nicholas County.
32. The peti’tioner argues that his Webster County plee agreement was violated because the
State.of West Virginia failed to recommend concurrent sentencing. |
23. He testiﬂed that the Nicholas _Connty Ptoseeutiltg Attorney should have been disqualified
from prosecuting him in both oounttes as a conflict of interest.
24, He stated fhat he entered his plea.of no contest in Webster Connty first and,then oled

guilty in Nicholas County thereafter.

N
.
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- 25. The petitiener edlnttted that he W‘es a_nvare ot the.tenns/.eondiﬁens.of'hi_s plea._egre_eme‘nt -
in the Webster County-g;.ese; and he fgirﬁter'aclgiewlenges that the tri’étl.eonrt;:,flﬂl-y int:"pnnedrlnrn
_of 1ns nghts and the possrble sentence that could be. nnposed | N -

: 26 The petrttener stated he feels likkehe was “done wrong” by everyone in his-felony case.

-II.I N SCDPE OF HABEAS COR_PUS PROCEEDINGS

A pet1t10n seekmg Wnt of habeas eorpus rehef post-eonvretron from ennnnal proceedmgs
is an extraordtnary rernedy TEE0, gmzed by Arttele I, - Sectlon 4 of the West Vit gtma
Constttutren and proneuneed w1t1nn West Vngrrna Code § 53- 4A 1 et seq. Specrﬁcaﬂy, habeas
"_cerpus is a suit whereln probable CHUSO, therefor bemg shown a ert is 1ssued whleh challenges
the nght of one to hold enother in custody or restramt Syl Pt 4 Click v. Click, 98 WVa 419,
127 8.E.2d 194 (1925), and the sole issue presented n sueh proceedrngs bya pnsoner is Whether
Lic or she is restrained: of his liberty by due process ;of law. Syl._ Pt 1, Srate ex rel. Twze V.
Thompson, 151 W.Va. 282, 151 S.E.2d 732 (1966). West Virginia Code §. 53-4A-1(2) (1967)
(Repl..Vel. 2000')"contemp1ates th_e circumstances under which a post-conviction wnt of he,beas

* corpus is available, as follows: .‘ |

Any person’ convicted of a crime and meareerated under sentence of
imprisonment therefor who contends that there was such a denial or infringement
of his rights as to rendér the conviction or sentence void under-the Constitution. of
the United States or the Constitution of*this State, or both, or that the court was

without jurisdietion to impose the sentence, or that thie’ sentence ‘exceeds the
maxiinum authorized by law, or that the:conviction .or. sentence is otherwise
subject to collateral attack upon any ground of alleged error heretofore available
under the common law gr any statutory. provision of this State, ‘may, without
_paying a filing fee, file a petition for a writ of habeas eorpus ad subjiciendum, and
prosecute the same, seeking release from such rllegal nnpnsonrnent correction of
fhe senterice, the setting aside of the plea, conviction and sentence, or other relief,

if and only if such contention or contentionis and the grounds n fact or law relied
upon in support thereof have not been previously and finally adjudicated or
waived in the proceedmgs which resulted in the conviction and sentence, or in a
proceeding or proceedings on a prior petition or petitions filed under the
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provisions of this article, or in any other proceeding or proceedings which the
petitioner has instituted to secure relief from such conviction or sentence...

Courts have typically been afforded broad discretion in determining whether to grant a petition
for post-conviction habeas corpus relief. In Rn‘:wnell v. Coiner,320 F.Supp. 1117 (N.D.W.Va.
1970), the United States District Court for the Northern District of West Virginia explained that
“[t]he decision as to whether to grant relief, deny relief, or to hold an evidentiary hearing on
factual issues, if any exist, is a matter of discretion with the courts of Wést Virginia.,” I at 1124,
citing W.Va. Code §§ 53-4A-3 and 53—4A-7; see also State ex rel. Valentine v. Watkins, 208
W.Va. 26, 537 S.E.2d 647 (2000).

A significant and likewise overriding principle of any court’s habeas corpus review is
that “habeas corpus is not a substitute for an appeal and that a showing of ervor of a
constitutional dimension is required in order to set aside a criminal conviction in a collateral
attack by writ of habeas corpus.” State ex rel. Philh’p& v, Legursky, 187 W.Va. 607, 608, 420
S.E.2d 743, 744 (1992). The West Virginia Supreme Court of Appeals has stated that habeas
corpus “is not a substitute for a writ of error in that ordinary irial error not involving
constitutional violations will not be reviewed. Syl. Pt. 4, State ex rel. MeMannis v. Mohn, 163
W.Va. 129, 254 S.E.2d 805 (1979). In other words, ordinary tral error not involving
constitutional violations will not be reviewed in a habeas corpus proceeding. McMc;nnis, 163
W.Va. at 137, 254 S.E.2d at 809. See also Edwards v. Leverette, 163 W.Va. 571,258 S.E.2d 436
(1979)(“[courts] will maintain a distinction, so far as post-conviction remedy is concerned,
between plain error in a tral and error of constitutional dimensions. Only the latter can be a
proper subject of a habeas corpus proceeding.'). With these standards in mind, this Court will

proceed on the merits of the instant petition.
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I DISCUSSION

The petition in this matter sets forth eight (8) grounds for post-conviction habeas corpus
relief: (1) judicial colnﬂict; (2) ineffective assistance of counsel; (3). improper preliminary
hearing; (4) failure o receive a pre-sentence investigation; (5) prosecutorial conflict; (6) failure
to disclose victim impact statement; (7) abuse and discretion/plain error by the trial court; and (8)
violation of the terms and conditions of the plea agreement. The Court finds that after hearing the
petitioner’s testimony during the omnibus hearing that a ninth ground was raised, that (9) the
trial court lacked jurisdiction, and therefore it will consider the same. After due consideration of
the underlying record, omnibus hearing evidence; and applicable law the Court finds each of this
grounds should be denied as a matter of law. The Court will address its reasoning for €ach
assignment of error individually.

Ground One: Judicial Conflict

The first ground set forth is that the trial judge should have recused himself from this case
because While working as a prosecuting attorney on or about the 1980s he prosecuted the
petitioner on other criminal charges. Regarding judicial conflicts, the West Virginia Supreme
Court of Appeals has stated that © “[w]here a challenge to a judge's impartiality is made for
substantial reasons which indicate that the circumstances offer a possible temptation as to the
ave?age maﬁ as a judge not to hold the balance nice, clear and true between the State and the
accused, a judge should recuse himself” Syl. pt. 14, Louk v. Haynes, [159 W.Va. 482], 223
S.E.2d 780 (1976) (in part).” Syllabus Point 3, State v. Hodge:S, 172 W.Va. 322, 305 S.E.2d 278
(1983). Having considered the record, evidence adduced and applicable law, this Court finds no

conflict, nor error on part of the trial judge on this issue. Here, not only did the petitioner fail to
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filea motmn recuse the trial, court in hlS underlymg cumrnal case but the pet1t10ner further failed

to set ferth any ewdenee OF, legal authonty n thls proeeedmg td support tids elann that the trial

Judge lacked neutrahty, or that 4. temporal Bap’ of approxrmately thnty years between an

attorney 5 dutics as a prosecutcn and an: attomey 8 dutles now as a. judge- regardmg the same.

71nd1v1dua1 Shil unrelated offenses results in arry conﬂret let alone one that would requ1re recusal

Further, the West Vn gtrua Supreme Court of Appeals has on.more than one oecasron eommented K

: that “a skeletal argument refdly nothing’ more than an assertlen dees net preserve A elarrn
(guoﬂng US V., Dunkel 927 F.2d 955, 956 (7t]1 Cir. 1991)) Fm'ther “although bijefs are
11bera11y construed in deterrmmng issues presented fer review, issues. mentroned -only ¥
pessmg but are. not supported with pertment authorlty, are not eons1deredl See-e:g. State v.
LaRock 196 W.Va. 294 302 470 SE.2d 613 621 (1996) The Court ﬁﬂdS the mere assertrons
set forth by the pet1t10r1er are wholly msufﬁcrent to support his claim- of Judlcral conflict and
therefore the petitioner having’ failed to meet h_rs burden of preof, the same must be denied as a
matter' of 1;m}.
‘Grmm'd Two: Iileffective Assistance. of'Counsel

The petitioner next challenges the representation ‘of his .eourt"appointed cotmsel Darl

Grindo on the grounds of ineffective assistance of cop_:nsel.- It_l stlppert of this argurnerrt, the

petitioner alleges that Mt. Grindo failed to investigate the case, interview witnesses and victim,

prepare for trial, gave petitioner poor legal advice, failed to commumnicate with his client, and

failed to engage-in diligent representation. it is the petitioner’s view that this litany of errors on

the part of counsel are sufficient enough to survive analysis under the two-prong test set forth by
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the —Untt‘ed.States Supreme Court in Strickland: v. Washington,’ and: theret_”dre-_weﬂant_heb‘eas
corpus’ 1e11ef
Ineffectwe a551stance of eeunsel claims in habeas corpus proceedmgs are rev1ewed under

the ax10mat1e two—pronged standard sef forth by our nat1011 g Supreme Court in Smckland _

‘V'Pomtmg to tha.t holdmg the West V11 glma Sup1en:1e Court of. Appeals espoused 111 syllabus* pomt

ﬁve of State Vi Mrller tha,t the burden of proof is on the party a]legmg eounsel was uleffectlve tov

show tha,t (1) eeunsel’s performance WaS deﬁe1ent under an obJeetwe standard of'-

'reasona,bleness and (2) there isa reasonable p10bab111ty that but for counsel 8. unprofessmnal

efrors, the 1esu1t of the ploeeedmgs Would have been dlfferent leler 194 W.Va. 3 459 S.E. 2d_._ .
11..4 (1 99'5); Further',_as our —h_lgh_BSt state court explamed m syllabus -point five: o_t" Damel V. .
Legt{rﬂcj;, 195 W.Va. 314, 465 S.E.Zd_416 (1995),‘ ajeourt need notladdressed t:;oth_ prongs of the
ineffective essistartee eteddatd set forth in Strickland arid Miller but may dispose of such ; clatm
beis ed -solelj’ 07171 peti'tion‘.er’s tailure to'satisfy either prong ef the test.

| The West Vlrgjma Supreme Court.of Appeals has further noted that, “undér these. 1'-u1es |
and presumptmns the cases in wlueh a defendant may preva11 011 the ground of ineffective
assistauce of counsel are few and far between one another. This reeult 13 NO ‘accident but instead.
flows .f.rom deliberate policy decisions [of the West' Virginia Supreme Court| and the United "

States Supreqle Court have made mandating that “[jludicidl scrutiny of counsel’s perfonnanee

- must t)e highly deferential” and prohibitiﬁg “[intensive s-erutiny -of counsel and rigid

réquirements for acceptable. assistance].]” Strickland, 466 U.S. at 689-90, 104 S.Ct. at 2065-66.
In other words, [courts] should always presume strongly that counsel’s performance was

reasonable and adequate. A defendant seeking to rebut this strong presumption of effectiveness

3 Strickland v. Washington, 466 1.8, 668, 104 8. Ct. 2052, 80 L.Ed.2d 674 (1984}, see also Syl. Pt. 5, State v.
Miller, 194 W.Va. 3, 459 S.E2d 114 (1995).
* State v. Miller, 194 W.Va. 3, 459 8.5.2d 114 (1995).
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- Y

bears a drfﬁcult burden because constltutronally acceptable performanee is not det'med narrowly :
and encompasses a “wide range ” leler, 194 W.Va. at’ 16 459 S E 2d at 127

Applymg these standards for the present case. the Court ﬁnde the pet1t1oner has farled to-

I set forth sufficient ev1dence te support h13 meffectlve a5515tance of. counsel argument Further

.

' based up a. rev1eW of the record ommbus testunony of M. Grmdo a:od apphcable law ﬂllS Court I

“finds that-Dan Grindo ohJeetrvely confor:med his representatlon of. the petltroner to that of a

reasonabl'e-ciﬁtﬁhal d‘eferise attorney. 'In.the preserit case, Mr Grmdo.;provrded uncontroyerted '
testlrrrorry of his actions and conduct during his replesentahone of the.petltloner n ‘the crmomal= :
eaee He testlﬁed that among other thmgs he wis sat1sf1ed Wrth dlscovery and hlS m‘vestlrgahon

drscussed the case with h_ts chent numerous trmes filed 1hot10ns on his chent’s hehalf and in -
Welghmg the evrdence found that the plea agreement was in his client’s: best mterest Whtle the
petitioner alleges multrple errors alleging ineffective assrstance of counsel the uncontroverted -
testimony in this case, in add_ition to the motions ﬁle_d by Mr. Grmdo contauled in the record of
the cn'.rninat case s_oundly defeat Ithe petitioner’s ineffectiye_ assistance of counsel claim. The only
other evidehce set forth by the petitioner was his test:imohy that Mr. Grindo did not iltterriew a
witness or the victim. However, the petitioner did not identify the.purported W’itneseﬁes),' ntor did -

he set fortli any substantial evidence or-case law to rebut the presumption that Mr. Grindo’s

_conduct was obj ectively unreasonable.

While the pet1t1ou sets forth numerous errors on the part of Mr. Grindo, that alone is not-
sufficient to prove those allege errors, if true, were ob]ectrvely uru‘easonable 1or are they
sufficient to show that but for those errors, the result of the petitioner’s case would have been

different. Therefore, this Court finds as a matter of law that the petitioner has failed to prove that
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Mr. Grindo’s conduct was objectively unreasonable and not that of a reasonable criminal defense
attorney. As such, this claim must be denied as a matter of law.
Ground Three: Tmproper Preliminary Hearing

In the third esror assigned, the petitioner avers that his felony preliminary hea;ing before
the Mégistrate Court was improper because counsel, Daniel Armstrong did not let him testify,
nor did counsel question the West Virginia State Trooper who testified. The Court finds the
petitioner has failed to set forth any evidence to support this claim. The petitioner set forth no
evidence or a recording as to the preliminary hearing procéedings held before the magistrate.
Also, the petitioner féiled to subpoena Daniel Armstrong as a witness to testify as to those
proceedings and his alleged actions. Both of these are vital factors any court would need in order
to evaluate this type of claim. As previously noted, vague statements and assertions are not
evidence. This Court can only make a proper analysis when sufficient facts and evidenpe are
before it. However, in this instance the Court stands without. Therefore, because the petitioner
has failed to set forth a claim and support the same with evidence as he is required to do by law,
the Court declines to find error 0.1‘ grant relief on this issue.

Ground Four: failure to Receive Pre-Sentence Investigation

The petitioner also argues that he was never given a pre-sentence investigation in this
case. However, the petitioner presented no evidence on this issue during his omnibus hearing and
therefore, the Court deems this claim for relief to be abandoned. Although, the Court has ruled
on this issue, it would note that even had the claim been addressed during the omnibus hearing, it
is without merit. The criminal file clearly indicates a pre-sentence investigation was filed in this
case on or about May 12, 2014. It is further evident that the petitioner received and had no

objections to the same based on the transeript from the sentencing hearing (see pp. 3-4).
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Moreover, while the Court directed that the pre-sentence report prepared in Nicholas County be
used, it was because the petitioner entered into pleas for related offense in both jurisdictions
within days of one another and that the requirement preparation of a new pre-sentence out of
Webster County was not necessary, nor judicially efficient. Therefore, the pefitionet’s claim is

denied as amatter of law.

Ground Five: Prosecutorial Conflict
Petitioner next argues that because the Nicholas County Prosecuting Attorney’s Office
prosecuted him on charges in Nicholas County regarding the same victim, their
contemporaneous prosecution of him in Webster County by way of appointment as special
prosecutor should have been deemed a conflict that disqualified them from the Webster County
case. Again, the Court {inds the petitioner has failed to set forth any eﬁdence or legal authority
in this habeas proceeding to support this clatm. Furthermore, the record illustrates no motion was
filed by the pefitioner in the underlying case to seek recusal and disqualification of the Nicholas
County Prosecuting Attorney’s Office. As the burden is on the petitioner to prove his claim(s)
and the petitioner having failed to do so, this claim must be denied as a maiter of law.
Ground Six: Failure to Disclose Victim Tmpact Statement
The sixth ground advanced by the petitioner is that the victim impact statement in this
tnatter was not provided to him. Victim impact statements are governed by West Virginia Code §
61-11A-3 which provides:
() In. every case in which a presentence report is ordered by the court, such
presentence report shall contain a victim impact statement unless the court orders
otherwise, if the defendant, in committing a felony er misdemeanor, cansed
physical, psychological or economic injury or death of the victim.

(b) The victim impact statement shall be prepared by the probation officer and
shall include the identity of the victim, an itemization of any economic loss
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suffered by the victim as a result of the offense, a description of the nature and
extent of any physical or psychological injury suffered by the victim as aresult of
fhe offense, the details of any change in the victim's personal welfare, lifestyle or

. family relationships as a result of the offense, whether there has been any request
for psychological or medical services initiated by the victim or the victim's family
as a result of the offense and such other information related to the impact of the
offense upon the victim as may be required by the court. ’
(¢) If the court does not order a presentence investigation and report, the
prosecuting attorney may request that the probation officer prepare a victim
impact statement. The victim impact statement shall be considered by the court as
a factor in determining the appropriate sentence. Additionally, the statement may
be utilized for the determination of claims by victims of crimes pursuant to the
provisions of article two-a, chapter fourteen of this code.
(d) In cases that involve child victims of offenses defined in section twelve, article
eight of this chapter or article eight-b or eight-d of this chapter, any victim impact
statement in a presentence report may include a statement from a therapist,
psychologist or physician who is providing treatment to the child as to the
recommendations regarding the effect that possible disposition may have on the
child. '
(e) A victim impact statement prepared in accordance with the provisions of this
section, other than for claims by victims of crimes pursuant to the provisions of -
article two-a, chapter fourteen of this code, shall be made available to the
defendant, and his counsel if he is so represented, at least ten days prior o the
date set for pronouncement of his sentence. The court shall, upon motion by or on
behalf of the defendant, grant the defendant a hearing, whereby he may introduce
testimony or other information related to any alleged factual inaccuracies in the
staterrent.

As previously discussed in this case a pre-sentence investigation was completed and a
report filed and provided to the defendant’s counsel in this case. As part and parcel to that
investigation is a handwritten victim impact statement. Therefore, the Couwt finds this argument
also fails as a matter of law in that the petitioner has again failed to set forth any evidence or
legal autilority to support his position. Further, given that a pre-sentence investigation report is
filed in the upderlying case; that report contains a victim impact statement; and that report is the
same report provided to defense counsel prior fo sentencing, the Court finds the evidence
uncontroverted that contrary to the petitioner’s argument the statement was provided in

compliance with the law. For these reasons this claim is denied.

Page 13 of 19




Ground Seven Abuee of Dlscretlon and Plain Error
The pe’u’uoner also argues that the When teken to gether glounds one through six ‘I
eonstrmte an abuse of drseretlon and plaln error by the. tnal eourt ‘This Court Would note the,t the'
: petrhoner has again. faﬂed to- set forth any ewdentrary eupport or legel authorlty for thrs_
at gument Also prohlematw 18 the fact that the petrtloner set rorth no ev1denee to Support the first - "
81X grounds ralsed here]n Wthh are the gravamen of the petrtloner’ 5 ahuse of chscre‘uon and plaln-
error argument Therefore the: Court havmg consrdered grounds one through six of thrs petltlon
the recmd evrdence addueed an apphoable legal authorrty ﬁnds as.a. matter of law. that the -
pet1t1o11e1 has failed io estabhsh by an indicia, or evrdence or Iegal preeedent that, the- trial court_
abused. its dlscretron or comm1tted plaul error in the underlymg case. Wherefore thrs elatm is
d'ern'ed asa matte'r. of law.
| Ground Eight: Violation_of I;Iee Agreement- ‘

The eightt ground articulated by the petrtioner is that the State of _West Virginia violated .
the terrns and conditions of his plea agreement.- Spe’ciﬁoally, uetitioner avers that under the terms
of the plea agreement fhe State of West Virghna agreed.to recommend concurrent senteneings

| with his sentence out of Niolloles County, but the trial court irnposed 'conseeutive'seirtten_onw.g. In
this respect, it} is arghed that because eonsecutive sentencing Wae imposed . the. telnle _and
.eonditions of the plea agreernent were violated by the State resulting: in prejudice to the
petitioner. . | |

IThe record in this case reflects that the State agreed in the plea agreement entered in the
underlying case to make a non-binding recommendation for ooneurrent sentencing at disposition.
It is also reflected that the State of West Virginia rnade the following representations to the trial

court at sentencing:
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COURT: What says the State?

STATE: Your Honor, the State agreed to make a nonbinding recommendation for

a concurrent sentence. However, I wasn't sure if the Court was aware of the

senfencing order in Nicholas County. I brought a copy of that of the cerfified

order. Judge Johnson has in that order that he does not wish that his sentence to

run concurrent with any other sentence. [ just wanted to bring that to the Court’s

attention.
(Sentencing Transcript p. 6). Based on the proceeding at disposition, this Court finds no evidence
to suggest that the State of West Virginia violated its agreement to recommend concurrent
sentencing. The State merely informed the trial court of the Nicholas County sentencing order
and in no way recanted its promise to recommend concurrent sentencing. Furthermore, this was a
non-binding plea agreement between the State and the defendant/petitioner. The law is clear that
under West Virginia Rule of Criminat Procedure 11(e)(1)(B) a trial court is not bound by the
State of West Virginia’s recommendation as to senfencing, See also State ex rel. Forbes v.
Kaufiman, 185 W. Va. 72, 76, 404 S.E.2d 763, 767 (1991) (pursuant to Rule 11(e)(1)}(B) of the
West Virginia Rules of Criminal Procedure, the trial court is not bound to impose the sentence
recommended by the state if it accepts the plea agreement.). Also relevant is the uncontroverted
testimony of Dar. Grindo who stated he advised his client that the plea agreement did not bind
the trial court to impose concurrent sentencing and that consecutive sentencing was possible.
Moreover, the petitioner testified that at the time he entered his no contest plea the trial court
advised him of all of his rights including the possible sentence that could be imposed and that he
understood the same.

Based on the foregoing, the Court finds that the petitioner has failed to esteblish a

violation of the plea agreement on part of the State of West Virginia, nor has he shown any

vrejudice he suffered. Therefore, the Court finds the State of West Virginia complied with the

terms and conditions of the plea agreement and that sentence imposed was in accordance with
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the idW_s of the State of West Virginia. :For trreee r'edso_l_rs,' the pe'titiorler’:s_. claim is _der]ied.' de a |
matter of Taw.. |
Ground Nin.e: Trial C o.ur-t Laci{e'd J uris-di‘oﬁoﬁ' :

The final assignment of error set forth by the petrtioner is that the- Circuit. Court of
Webster County, -.West Vlrgrma laoked Jurrsdlotron aver hrs onmmal case because tho acts.
occurred int Nicholas County and 1rot Webster County West’ Vlrgrma Agam havmg afforded a.
thorough and plenary review of the record and pertment legal authorlty, the Court for the :
reasons drsoussedrb.elow:, does.ll'rereby'deny.thls grou.nd for _relref. : | | |

‘ .A.'prop.er__ar‘l_-aly'sis_ of this er'gu_ﬁrerrt_ p_relhndr_iarﬂ-y 'requireéi ari':,overyirew‘ or" two relared' but B
di'stino't and albeit often ]'rrterohen.ged concepts .of":la‘\,rr: .jrir_i:sdiotion‘and“‘\re_rme.‘ Wiﬂl res'po_ct t0 a
criminal case, Jurrsdlctron pertains ro the inherent poﬁ'er within a court ’ro deoide_a criminal case.
Venue, on the orher hand, refers to the specific county, city, or nrurjioip airw whetein a court with
requisite jdrisdicﬁod may fry a case: szé V. De—nnis 216‘W.-Va.' 33'1 342, 607 S.E.‘Zd 4317 448
(2004). Tt h*as also been stated that “[u]nder the Constrtutron and laws of this state, a crime can be :
prosecuted and pumshed only in the state and eounty Where the alle ged offeﬂse was commuttted.”
Syl. Pt. 2 2, Srare v. McAllister, 65 W.Va. 97, 63 S.E. 758 (1909) Venue and ]urrsdrctlon are -
threshold issues; unless the proper venue and jurisdiction are both established, the court in which .
the action co'm'menoed ‘does not have the authority.to decide 'the merits of that action. See 77 Am.
Jur. 2d Venue § 1 (201'6), Painterv. Ballard, 237 W. Va. 502, 788 $.E.2d 30, 35 (2016j.

In the present case, the petitioner oontends that while he did ‘_comrrrit the crimes he is
convicted of in Nicholas County; he argrles that Webster County had no authority or
constitutional power to prosecute or sentence him on the instant offenses because he committed

no crimes in said county and therefore, purisdiction was not proper. Because the petitioner is
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challenging the jurisdiction of the Webster County circuit court to hear and decide the case he is
raising a jﬁrisdiction—based objection. With this clarity on this principle now established, the
Court will proceed to undertake the petitioner’s argument at hand.

Of relevance to the Court’s analysis is Rule 18 of the West Virginia Rules of Criminal
Procedure, as well as Article ITI, section 14 of the West Virginia Constitution. Rule 18 appearing
under the Venue section of the Rules of Criminal Procedure states, [efxcept as otherwise
permitted by statute or by these rules, the prosecution shall be had in a county in which the
offense was committed. Atticle III, section 14 of the West Virginia Constifution pestinently
states, in part: Trials of crimes and misdemeanors, unless hevein otherwise provided, shall be by
a jury of twelve men, public, without unreasonable delay, and in the county where the alleged
offense was committed unless upon petition of the accused and for good cause shown, it is
removed fo some other county.

In the present case, under the terms of the plea agreement, the petitioner stands convicted
of one count of /ncest in violation of W.Va. Code § 61-8-12. This statute provides in pertinent
part:

{(b) A person is guilty of incest when such person engages in sexual intercourse or
sexual intrusion with his or her father, mother, brother, sister, daughter, somn,
prandfather, grandmother, grandson, granddaughter, nephew, niece, uncle or aunt.
(c) Any person who violates the provisions of this section shall be guilty of a
felony, and, upon conviction thereof, shall be imprisoned in the penitentiary not
less than five years nor more than fifteen years, or fined not less than five hundred
dollars nor more than five thousand dollars and imprisoned in the penitenfiary not
less than five years nor more than fifteen years

The Court points to the record of this case which shows that indictment returned by the Webster

County grand jury on the offense of Incest stated as follows:
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THE GRAND JURY FURTHER CHARGES:
That from on or about the _ day of June 1998 and the  day of December, 2001,
in Webster County, West Virginia, GERALD R, JR., committed
the offense of “INCEST” by unlawfully, intentionally, knowingly and
feloniously engaging in sexual intercourse with his pranddaughter, to-wit: B.E.J,,
whose date of birth is December 14, 1990, against the peace and dignity of the
State.
Further, the petitioner pled no contest to committing the offense as stated in the indictment, from
on ot about June 1998 to on or about December, 2001 (See 13-F-47, Plea Oder, filed May 9,
2014). Furthermore, Mr. Grindo testified at the omnibus hearing that the issue of the jurisdiction
with respect to the purported crimes in Webster County was discussed at length with his client
and ke filed a motibn to dismiss based on improper jurisdiction of the trial court on his client’s
behalf. The record further reflects that the trial cowrt held z hearing on that motion and
determined that based on the victim’s statement regarding the abuse that the sexual acts occurred
in not only Nichoelas but also Web ster counties-and denied the motion to dismiss.

Based on those considerations, the Court finds that the trial court did not error in finding
that it had proper jurisdiction over the petitioner with respect to the subject offenses and further
finds that furisdiction was proper in the Circuit Court of Webster, County, West Virginia.
Accordingly, having determined that both jurisdiction and venue were at all times proper, this
assignment of error must also be denied as a matter of law.

1IV.  CONCLUSION
Based on the foregoing, it is according ADJUDGED and ORDERED that the petition

for post-conviction habeas corpus relief filed herein be and is hereby DENIED. This case is

further DISMISSED and STRICKEN from the active docket of this Court.
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It is further ORDERED that the petitioner be remanded to the custody of the Department

of Corrections to serve the penitentiary sentence previously tmposed by the trial court.

The parties’ objections and exceptions are noted and preserved.

The Clerk shall forward certified copies of this Order to counsel for the petitioner and the

Nicholas County Prosecuting Attorney’s Office, forthwith.

. i
ENTERED this g day of February, 2017,
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