STATE OF WEST VIRGINIA
SUPREME COURT OF APPEALS

James H. Farris, FILED
Petitioner Below, Petitioner

May 22, 2017
vs) No. 16-0438 (Jefferson County 14-C-126) P o e L

OF WEST VIRGINIA
Marvin Plumley, Warden,
Huttonsville Correctional Center,
Respondent Below, Respondent

MEMORANDUM DECISION

Petitioner James H. Farris, by counsel Christopher P. Stroech, appeals the Circuit Court
of Jefferson County’s April 26, 2016, order denying his petition for writ of habeas corpus.
Respondent Marvin PlumléyWarden, by counsel Brandon C.H. Sims, filed a response. On
appeal, petitioner argues that the circuit court erred in denying his habeas petition on the grounds
of ineffective assistance of prior habeas counsel.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In September of 1996, petitioner was indicted on four counts of second-degree sexual
assault. Following a jury trial, petitioner was convicted of all counts in December of 1996. The
circuit court thereafter sentenced petitioner to a term of incarceration of ten to twenty-five years
for each count, with three of the sentences to be served consecutively and one sentence to be
served concurrently to the others. Thereafter, petitioner appealed his conviction to this Court, and
we refused the same by order entered in September of 1997.

In April of 1999, petitioner filed a petition for writ of habeas corpus in the circuit court
that included an allegation that his trial counsel was ineffective. Shortly after filing that petition,
petitioner filed a petition for writ of habeas corpus directly with this Court, which was refused in
April of 1999. The circuit court held an evidentiary hearing in January of 2000, after which it

!Petitioner originally listed David Ballard, Warden of Mt. Olive Correctional Center, as
respondent in this matter. However, petitioner is no longer housed at Mt. Olive Correctional
Center and is, instead, housed at Huttonsville Correctional Center. Pursuant to Rule 41(c) of the
Rules of Appellate Procedure, the name of the correct public officer has been substituted as
respondent in this action.



denied the petition. Around this same time, petitioner filed a prisoner civil rights action against
his trial counsel in the United States District Court for the Northern District of West Virginia.
That case was dismissed by order entered in September of 2001. Thereafter, petitioner filed a
number of additional petitions for writ of habeas corpus with the circuit court, this Court, and the
United States District Court for the Northern District of West Virginia. These petitions were all
denied and any appeals to this Court were unsuccessful.

In January of 2014, petitioner filed what the circuit court indicated amounts to his ninth
petition for writ of habeas corpus in the circuit court. The petition alleged that petitioner’s prior
habeas counsel was ineffective for failing to allege that a different habeas attorney who
represented petitioner was ineffective. Thereafter, the circuit court held an evidentiary hearing in
May of 2015 during which petitioner testified that he did not direct his habeas counsel to allege
that his prior habeas counsel was ineffective. Petitioner’'s counsel confirmed that petitioner did
not wish to raise the issue during the prior habeas proceeding and went on to testify that
petitioner sent him multiple, detailed correspondences in which petitioner outlined exactly the
grounds he wished to raise in his habeas petition. Ultimately, petitioner’'s counsel testified that he
did not include a claim for ineffective assistance of prior habeas counsel because it did not
appear viable. Ultimately, by order entered in April of 2016, the circuit court denied the petition
for writ of habeas corpus. It is from this order that petitioner appeals.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
questions of law are subject tada novo review.” Syllabus point 1Mathena v.

Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1 Sate exrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

On appeal to this Court, petitioner argues that he was entitled to habeas relief due to
habeas counsel’s ineffective representation. The Court, however, does not agree. Upon our
review and consideration of the circuit court’'s order, the parties’ arguments, and the record
submitted on appeal, we find no error or abuse of discretion by the circuit court. Our review of
the record supports the circuit court’s decision to deny petitioner post-conviction habeas corpus
relief based on these alleged errors, which were also argued below. Indeed, the circuit court’s
order includes well-reasoned findings and conclusions as to the assignments of error raised on
appeal. Given our conclusion that the circuit court’s order and the record before us reflect no
clear error or abuse of discretion, we hereby adopt and incorporate the circuit court’s findings
and conclusions as they relate to petitioner’'s assignments of error raised herein and direct the
Clerk to attach a copy of the circuit court’'s April 26, 2016, “Order Denying Writ of Habeas
Corpus” to this memorandum decision.

For the foregoing reasons, we affirm.



ISSUED: May 22, 2017
CONCURRED IN BY:

Chief Justice Allen H. Loughry 1l
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Elizabeth D. Walker

Affirmed.
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IN THE CIRCUIT COURT OF JEFFERSON COUNT?%’, WEST VIRGH

STATE OF WEST VIRGINIA, ex, rel,
JAMES H, FARRIS Petitioner,

Vs Criminal Action No. 14-C-126
The Honorable David H, Sanders

' DAVID BALLARD, WARDEN,
MOUNT OLIVE CORRECTIONAL COMPLEX,
Respondent.

ORDER DENYING WRIT OF HABf}AS CORPUS

This maiter cﬁmes before the Court upon the papers énd proceedings formerly had
hesein; upon the original and “Amended Third Petition for Writ of Habeas Corpus™ of James E.
Farris, upon the ev1dentmry hearing had on May 29, 2015, and the proposed order presented by
the Respondent. Having reviewed the pleadings filed by the parues considered the evidence
presented at hearing a'nd reviewed the applicable law, the Co'urt does hereby make the
following:

£

FINDINGS OF FACT

I, This third amended habeas is in fact the,ni_nthé}civil habeas corpus case the
Petitioner has filed following his felony conviction for sexual asseult in the second degrc'e
which resulted in the imposition of an aggregate sentence of not less than thirty nor more than
seventy-five years in .'the penitentiary.

2. On September 19, 1996 the defendant was indicted in Jefferson County Criminal
Action Number 96-F-73 for four counts of sexual assault in the second degree for events which
oceurred on two dates_ in April 1996 and two dates in May of 1996, Following a frial, on
December 3, 1996, ajury found the defendant guilty of all f(;ur counts of sexual assault in the

second degree. The petitioner was sentenced to the statutory. sentence of not less than ten not
' 1
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more than twenty-five yeérs for each count, with three of thdse sentences to be served
consecutively to one another, and the fourth count to be spnﬁéd concurrently, for an effective
sentence of nof less than thirty nor more than seventy-five years. Following his conviction and
sentencing the petitioner appealed his conviction to the Supreme Court af Appeals of West
Virginia, which court refused the petition on or about Septeml-aer 18, 1997.

3. Thereafier the petitioner sought relief through the filing of a first petition for a
writ of habeas corpu§ in Jefferson County Civil Action Numi)er 09-C-80 filed on April 13,
1999.

4, Shortly after the filing of 99-C-80, the West Virginia Supreme Court of Appeals
- refused a second directly-filed petition for habeas corpus on;:;or about April 21, 1999..

5. Five grounds were listed in the petition filed m Jefferson County Circuit Court

as 99-C-80: 1) That the Circuit Court erred when it instructed the jury regarding the law when

‘ the defendant does aﬁd does not testify; 2) That the prosecuting attorney argned the case ina
manner 10 inflame th;é jury; 3) That trial counsel was ineffective in four separate mafters; 4)
That the State engaged in prosecutorial misconduct by collugion with defense counsel; and 5) _
That the defendant was given ineffective ﬁssistance of counsel. An evidentiary hearing was
held on January 28, 2000. After addressing each of the grounds raised by Petitioner, by Order
dated October 23, 2000 the Circuit Court refused the petition for a writ of habeas corpus.

6. Prior to the dismissal of 99-C-80, on October: 10, 2000, the Petitioner filed a
prisoner civil rights action against his criminal trial counsel in the United States District Court
for the Northern Distfict of West Virginia in case number 3:00-CV-00104. That case was
dismissed by the Hoﬁorable W. Craig Broadwater by order dated September 3, 2001,

7. On M;iy 3, 2001, the Petitioner also filed a Petition for appeal with the Supreme

Court of Appeals of West Virginia in 01-0801, which petition was refused on June 21, 2001.
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8 Oﬁ Jl.;,_ne 25, 2003, the West Virginia Suprem; Court of Appeals in docket 03-
0549 again refused t§ hear a third Petition for Writ of Habeas Corpus filed by the Petitioner,

9. On Oétober 3, 2003, the Petitioner filed a fogrth Petition for a writ of habeas
corpus in the United States District Court for the Northern ]i}_istrict of West Virginia in case
number 3:03-CV-00066. 'I‘hgt case was dismissed by the Hénorablc W. Craig Broadwater by
order dated October 6, 2004. _ |

10.  OnJune 29, 20035, the West Virginia Supremé Court of Appeals in docket 05-
0168 again refused to hear a fifth Pefition for Writ of Habca% Corpus filed by the Petitioner.

11. On ]anuary 11, 2006, Petitioner filed a sixth petition for a writ of habeas carpus
in Jefferson County Civil Action Number 06-C-15 which ail__;ged ineffective assistance of trial,
appellate and habeas.'counsel. The Petition was dismissed without prejudice by order dated
November 13, 2006. Following a hearing November 17, 20;98, in an Order dated December 10,

2008, the Court noted that:

... the parties further agreed that any new habeas petition that niight
be brought by the Petitioner can only raise the issue of ineffective
assistance of the original habeas counsel.

Further, the parties noted fo the Court that the last Petition for
Habeas relief had been dismissed, without prejudice, to allow
counsel the opportunity to discuss the matters raised thereln with the
Petitioner and determine what if any issues regarding ineffective
assistance of habeas counsel might be brought in:a new petition.

Whereupon counsel for the Petitioner informed the Court that
he had in fact consulted with the Petitioner at the’Mount Olive
Correctional Complex recently and had also conferred with Bernie
Lewis, Ph.D., who had performed a psychological ¢valuation on the
Petitioner, finding him competent to assist counsgl.

12.  On September 10, 2009, the Petitioner filed a;_scventh Pstition for a Writ of
Habeas Corpus in Jefferson County Civil Action Number 09-C-342. Following the filing of

this action but prior to final dispasition, the Petitioner returned to federal court in pursuit of

relief,




13.  Petitioner filed a prisoner civil rights action against the expert witness employed
by the State in the 1996 criminai trial in the_Unitcd States Di_strict Court for the Northern
District of West Virginia in case number 1:11-CV-00079. 'Ighat case was dismissed by the
Honorable Irene M. Keeley by order dated August 24, 2011 .:

14.  On August 23, 2012, the Jefferson County Ch‘r_'cuit Judge who originally presided
over the 1996 crimiral trial issued an “Order Summarily Deilying Habeas Relief” in 09-C-342.

15, On Séptcmber 21,2012, thﬁ Petitioner filed a?notice of intent to appeal the
denial of habeas cor;-)us relief to the West Virginia Supreme_j_Court of Appeals. He perfected
his appeal in 12-1094 by filing what was cssentially his eighth habeas corpus brief and
Appendix on December 26, 2012. The efferson County Pré_secutor’s Office filed a brief in
response on February 8, 2013, and the Supteme Couit of Apj:.leals, by Memorandum Decision
issued on June 10, 2013, affirmed the decision of the Jefferson County Circui-t Court denying
Mr. Farris® petition f6r a writ of habeas corpus.

16.  On August 11, 2013, M, Farris fileda seconq notice of appeal in the same
matter, 12-1094, On':September 16, 2013, a staff attorney fr;m the Supr’eme Court of Appeals
wrote a letter to Mr. Farris explaining that the Court had alrt%ady affirmed the denial of his
petition for habeas cc;rpus. ..

17.  Thereafter, on or about January 2, 2014, the lf.etitioner filed this ninth Petition
for a Writ of Habeas Corpus in the instant matter, asserting that his prior habeas counsel,
Christopher J. Prezioso, was ineffective because Mr. Prezios-o failed to allege that James T.
Kratovil, who served as counsel in a prior habeas proceeding, was ineffective in that
proceeding. |

18. For more than nineteen years, since his Decer;,_nber 1996 conviction, Mr. Farris

has been i a near-continuous state of litigation, attempting to appeal either his conviction
. ) _ _




outright, or seek the writ of habeas corpus in various courts,'i-including nine separate habeas
corpus filings and appeéls of denial of habeas corpus.
19.  Atan evidentiary hearing on May 29, 2013, Mr ‘Farris testified that he sent “a
lot of letters” to Mr. Prezioso, and sent a number of dlffercnt notes on top of copies of the trial
transeript. Tr. 46:15; 48:11 - 14, M. Fanis also conceded that in his correspondence to Mr.
Prezioso he did not direct Mr. Prezioso 1o allege that Mr. Kratovil was ineffective in 09-C-342:
Q:  Isthere anything in any of these three'sets of handwritten
notes:on top of these trial franscript pages that direct Mr. Prezioso
to raise a ground that Mr. Kratovil was ineffective? Do any of
your notes on any of those pages say, I want you to say Mr.
Kratovil was ineffective? . , . . Do you write anywhere in there
*please argue that Mr. Kratovil was ineffective’?.
A: .  No,ldidn’t say nothing about that,

Tr.49:5 - 18,

20. M, Farris further conceded that he didn’t direct Mr, Prezioso to argue that Mr.
Kratovil was ineffective. Tr. 50:21~23.

21.  When Respondent’s counsel inquired about the trial transcript copies Mr. Fauris

repeatedly sent to Mr, Prezioso he again conceded that he did not direct Mr. Prezioso to raise

the argument:

Q: Mr. Farris, you sett these different sections, three sections
of the transcript, Page 3, Page 176 through 178, Page 253, you sent
at least two copies ot three copies of each of these transcript pages
to Mr. Prezioso and each time you argued the facts of the
underlying trial but you never directed M. Preziosc to argue that
Mvir, Krajovil was ineffective; is that true?

A:  Notin these pages here, no.

Tr. 52:7 ~ 14,

22, M Prezioso also testified et the e,videntiary"hearing that:




Q: Based on your discussions with Mr, Kratovil, were you

able to determine whether raising potential ingffective assistance of
Mr. Kratovil during that prior habeas would be a successful
ground? -

A: . I[did not think it would be. But more what I do remember
about the issue of ineffective assistance of habeas counsel—I have
made that argument before in other cases, and I understand the
importance of it if it is to be raised—I do not remembera
discussion or request from Mx. Farris after my appointment o raise
that issue. . . . I know that during | ] meetings and correspondence
that was never an issue that ] was instructed to raise,

Tr. 64:3 -21.

23.  Mr. Prezioso also testified that he found Mr, Kratovil's petition for habeas
corpus filed in 09-C-342 was “an adequale habeas corpus pétition." Tr. 65:8 - 10,

24.  Mr, Prezioso also testified regarding the four._'grounds which Mr. Farris
instructed him to raise in the habeas corpus peiition: (1) that-there was no physical evidence to
prove that the sexual acts occurred; (2) Mr. Farris’ compete;jcy; (3) allegations of prosecutorial
misconduct; and (4) an Eighth Amendment argument regardjng his consecutive senfences. Tr.
65:17 - 66:2. '

25.  Mr. Prezioso testified that he received a number of pieces of correspondence,
including portions of the trial transcript which were repeatedly sent to him. Tr. 69:21 - 70:16.

26,  Mr. Prezioso further testified that he received a letter which “outlined exactly
what he wanted which were those four grounds.” Tr. 70:23 24,

27. M Pi'ezioso {estified that he sent a Losh list to Mr. Farris to review, and that
M, Farris sent that Losh list back to Mr, Prezioso, without any further instruction about
additional grounds which should be raised, Tr. 76:13 - 16,

28. Moreover,' M. Prezioso testified that he “beljieve[d] Mr. Kratovil did an

adequate job on his habeas, 1 think that it would not have helped Mr. Farris to put Mr. Kratovil
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on the stand.” Tr. 81:20 22. M, Prezioso further testified, ‘%mt putting [Mr. Kratovil] on the
stand would be the best thing to do, if T had been directed or-?lhought it was a viable argument, I
would have argued it.” Tr. 93:1 - 4. Mr. Prezioso c':ont-inueci, “I remember réviewing the
petition and speaking with Mr. Kratovil and speaking with Mr Farris and it wasn’t something
that came up.” Tr, 93:7 9. -
29,  Mr. Prezioso further testified, “I can’t concejve of any othet reason why I
wauldn’t bave alleged [ineffective assistance by Mr. Kratovil] except for the fact that I didn’t
think it was viable, I reviewed the prior petition and | didn*{'think that it was a viable ground
to cxplore,” Tr.94: 1 -3.
30, M. Piezioso zlse testified that in his dealings with Mr. Farris he interpreted
some of Mr. Farris' pro se pleadings:
to mean that he was upset about the fact that M. Kratovil hadn’t
got that expert for him. . . . I don’t think that tises to the level of
ineffective assistance of counsel I don’t think:it was even proper
for me to make that request, . . . I don’t think [Mr. Kratovil] did
anything wrong . . . all this failure to investigate was linked to this
failure to not have any physlcal evidence, wh1ch I was going to do
to try to do and get over that. _

Tr. 101:20 - 102:1; 103:19 - 23,

31.  Mr, Prezioso further testified that he considered his decision in that regard to
have been strategic. Tr. 104:13.

Based upon the filings of the parties and a review of the pertinent law, the Court does

make the following:

CONCLUSIONS OF LAW

1. “Our postconviction habeas corpus statute. .. clearly contemplates that a person

who has been convicfed of a crime is ordinarily entitled, as a mattet of right, to only one
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posteonviction habeas corpus proceedings. Syllabus Point I, Markley v. Coleman, 215 W.Va,
729, 601 S.E.2d 49 (2004), quoting Syllabus Point 1, in part, Gibson v. Dale, 173 W.Va, 681,
319 S.E.2d 806 (1984).

2. “A prior omnibus habeas corpus hearing is re_é judicata as to all matters raised
and as to all matters known or which with reasonable diligence could have been known;
however, an applicaﬁt may still pr:iition the court on the following grounds: ineffective
assistance of counsei at the omnibus habeas corpus hearing;é_-:;newly discovered evidence; or, a -
change in the law, févorable to the applicant, which may be épplied retroactively,” Syllabus

Point 4, Losh v. McKenzie , 166 W.Va, 762, 277 S,E.2d 606 (1981). Syllabus Point 2,

Markley v. Coleman, 215 W.Va, 729, 601 8.E.2d 49 (2004),

3. “In the West Virginia couxts, claims of ineffeé:live assistance of counsel are to be
governed by the two-pronged test established in Strickland v Washington, 466 U.S. 668, 104
S.Ct, 2052, 80 L.Ed.2d 67'4 {1984): (1) Counsel's performan_',ce was deficient under an objective
standard of reasonableness; and.(Z) there is a reasonable probability that, but for counsel's
unprofessional erroré, the tesult of the praceedings would hééye been different.” Syllabus Point
5, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995). |

4, “In reviewing counsel's performance, courts 1_fnust apply an objective standard
and determine whether, In light of all the circumstances, thej_idlentiﬁcd acts or omissions were
outside the broad range of professionally competent assistance while at the same time
refraining from engaging in hindsight or second-guessing oﬁgtrfal counsel's strategic decisions,
Thus, a reviewing court asks whether a reasonable lawyer would have acted, under the
circurnstances, as de%ense counsel acted in the case at issue.”? Syllabus Po:'hf 6, State v. Miller,

194 W.Va. 3, 459 S.E.2d 114 (1995).
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ACCORDINGLY, based upen the findings of fact aﬁd conclusions of law cited herein,
it appears to the Court that Mr. Faris’ ninth petition fora wnt of habeas corpus, which is styled
as a third petition for habeas corpus, is insufficient to ment Jssuance of the writ requested.

Although thé Petitioner properly raises the ground of__';whether he received ineffective
assistancé of counsel during a prior habeas proceeding, he décs not meet his burden of either of
thé two prongs established in Strickland v. Washington, that; (1) his prior habeas counéel’s
performance was deficient under an oﬁjectiw: standard of re;c';sonablcncss, and (2) that there is a
reasonable probability that, but for connsel’s unprofessionalierrors, the result of the

proceedings would have been different. During his represeﬁ__tation of Mr. Farris, Mr. Prezioso

pursued the four grounds requested by Mr, Farris during their meetings and correspondence.

Although Mr. Farris raised ineffective assistance of prior haiaeas counsel in his pro se pleading,
Mr. Prezioso prOperly raised the four grounds which his clié;}t repeatedly discussed and
comesponded about.’ A reasonable attomey would have actgiéi similarly in raising those issues
discussed with his client, rather than every possible appellatg issuc. As Mr. Prezioso testified,
he was well aware of the law and arguments regarding a prig;r ineffective assistance of habeas
counsel, and has raised that issue in other cases. Had his cliént here discussed his desire to
include that ground, Mr. Prezioso would have included the g;gme in his petition,

Even if Mr. Prezioso was deficient in his representatibn in failing to include the
allegation that Mr, Kratovil was ineffective, there is very littfle likelihood that the result would
have been different, er. Prezioso testified that he found Mr; Kratovil’s habeas petition to be
adequate, and furthe;, that had he called Mr. Kratovil as a witness regarding the prior habeas,
that such testimony ﬁrould have been defrimental to Mr. Farris’s habeas case. Further, Mr.
Prezio-so testified that he did not believe it was proper to assert a claim which he felt to be

unsupported by the record. In Mr. Prezioso’s opinion the representation that Mr, Kratovil
9




provided was sufﬁci_‘ent. Although it is clear from the record that Mr. Farris was unhappy with
the result of Mr. Kratovil’s representation, he did not exprcs;s any unhappiness with Mr.
Kratovil's representation until affer the denial of the relief réquested in the petition filed by Mr.
Kratovil, A convicted individual is entitled to adequate repr;e_sentation, but not to a lawyer who
willfully violates the Rules of Civil Procedure or Professionéil Conduct in pﬁrsuing frivolous
grounds. Mr, Prezioso used his professional judgment to de@ennine that there were no just
grounds to allege inéffective assistance of prior habeas coun:sel, and instead filed a habeas
petition on Mr, Farris' behalf which dealt with the four grou__;\xds repeatedly raised by his client
in meetings and corrl‘e:spondence.

Because a reésonab!e attorney could have acted as prior habeas counsel Mr,
Preziosoacted in this matter, under an objective standard of geasonablenem, prior habeas
counsel appears fo have acted proficiently. ACCORDINGL?(, this Court does find that the
petition, and other pleadings, do show to the satisfaction of the Court that the Petitioner is
entifled fo no relief, gnd therefore the Court does DENY the%Petition for a Writ of Habeas
Corpus Ad Subjiciendum. |

The Clerk shall enter the foregoing as for the date ﬁrst above writien and shall forward
attested copies to all counsel of record. The Clerk shall then retire this matter from the docket,

placing it ainong causes ended and report the matter as disposed.

ENTERED: ‘// 26 / /& A

(NI

THE HONORABLE DAVID H. SANDERS
JUDGE OF THE TWENTY-THIRD JUDICIAL CIRCUIT

Ldprts
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Prepared by: :

—

Brandon C. H. Sim&" _
Assistant Jefferson County Proscculor
West Virginia State Bar Number 7224
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