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MEMORANDUM DECISION

Petitioner Dennis Gale Hubbard, by counsel Pawl#&ssell, appeals the Circuit Court of
Mercer County’'s January 20, 2016, order denying dngended petition for writ of habeas
corpus. Respondent Ralph TetryWarden, by counsel Nic Dalton, filed a responstitibner
filed a reply. On appeal, petitioner argues that ¢ircuit court erred in denying his amended
habeas petition on the grounds of ineffective émste of counsel, a change in the law since the
time of his conviction, the failure to preservetaer evidence, and cumulative error.

This Court has considered the parties’ briefsthiedecord on appeal. The facts and legal
arguments are adequately presented, and the dedigimcess would not be significantly aided
by oral argument. Upon consideration of the stahdzr review, the briefs, and the record
presented, the Court finds no substantial questioraw and no prejudicial error. For these
reasons, a memorandum decision affirming the diurt’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In July of 2005, petitioner shot and killed RicarBdward Lee after Mr. Lee entered
petitioner’s residence. By his own admission, petér fired ten shots at Mr. Lee, emptying his
firearm. During the February of 2006 term of copstitioner was indicted on one count of first-
degree murder. Petitioner’s trial commenced in Aigd 2006. At trial, petitioner argued that he
acted in self-defense and claimed that Mr. Lee @ding a knife at the time of the shooting.
However, several witnesses testified that theynditisee Mr. Lee holding a knife at the time of
the shooting or see him move toward petitioner ithr@atening manner. Ultimately, the jury
convicted petitioner of one count of second-degneeder. Thereafter, petitioner filed a motion
for a new trial, which the circuit court denied. Byder entered in October of 2006, the circuit
court sentenced petitioner to a term of incarcenatif forty years. Petitioner thereafter appealed

!petitioner originally listed Marvin C. Plumley, Whmn of Huttonsville Correctional
Complex, as respondent in this matter. Howeveifipeér is no longer housed at Huttonsville
Correctional Complex and is, instead, housed atedte Correctional Center. Pursuant to Rule
41(c) of the West Virginia Revised Rules of Appti®rocedure, the name of the correct public
officer has been substituted as respondent iratttien.
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his conviction to this Court, and we refused theedy order entered in September of 2008.

Petitioner filed a petition for writ of habeas cospin May of 2010. The circuit court
appointed an attorney to represent petitioner anthter filed an amended petition. Ultimately,
the circuit court denied that petition in May of120 Thereafter, petitioner filed a second petition
that the circuit court denied in October of 2010.

In June of 2012, petitioner filed a third petititor writ of habeas corpus in the circuit
court. After the circuit court appointed counselRabruary of 2013, the State conceded that
petitioner received ineffective assistance of celirs his prior habeas proceeding. As such, the
circuit court permitted petitioner to file an ameddpetition. In November of 2014, the circuit
court held an omnibus evidentiary hearing. The utfircourt then permitted evidentiary
depositions of fact and expert witnesses. In Juh2045, the parties presented their final
arguments to the circuit court. By order enteredJanuary 20, 2016, the circuit court denied
petitioner’'s amended petition. It is from that artieat petitioner appeals.

This Court reviews appeals of circuit court ordgesying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and cosabas of the circuit
court in a habeas corpus action, we apply a threegpstandard of review. We
review the final order and the ultimate dispositiomder an abuse of discretion
standard; the underlying factual findings undeltesty erroneous standard; and
guestions of law are subject tada novo review.” Syllabus point 1Mathena v.
Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

On appeal to this Court, petitioner argues thawvhe entitled to habeas relief due to trial
counsel's ineffective representation, a favoralllange in the law with retroactive effect, a
violation of his state and federal due processtsidly the State’s failure to preserve certain
evidence, and cumulative error. The Court, howedees not agree. First, the record is clear that
petitioner’'s due process rights were not violatgdthee State’s failure to preserve evidence.
According to petitioner, a radio interview that dig@ve shortly after the crime was played for the
jury during trial. According to petitioner, the intlual who interviewed him indicated he
worked for a radio station but may have actuallgrba police officer. Accordingly, petitioner
argues that his due process rights and right tecefle assistance of counsel were violated by
trial counsel’s failure to transcribe the entirefythe interview, especially in light of the fabiat
the State can no longer produce the recording. Cbigt, however, finds no error.

Importantly, petitioner provides no evidence inpport of his allegation that his
interviewer may have been a police officer. He Hertprovides no argument as to how the
recording in question would support this bald asser Instead, petitioner simply argues that
there is a “presumption of prejudice” when “substdrand significant” portions of the record
are omitted in situations where a defendant isamgér represented by trial counselS. v.
Preciado-Corbodas, 981 F.2d 1206, 1212 (1Cir. 1993). He also argues that this Court has



held that failure to ensure that crucial partshef trial are on the record can constitute ineféecti
assistance of counséllyers v. Painter, 213 W.Va. 32, 37-38, 576 S.E.2d 277, 282-83 (2002
Simply put, the cases upon which petitioner rediesnot persuasive, as they deal with situations
unlike the one on appeal. Specifically, petitiorelies on cases that require a record be made for
purposes of meaningful appeal and that govern nasta of missing evidence that the State
intends to use at trial or that was subject toaliscy prior to trial. Petitioner has already had th
opportunity to appeal his conviction, and this Goafused the same. Moreover, petitioner does
not allege that the State improperly withheld teeording in question during discovery. In fact,
the record is clear that petitioner received astabed version from his trial attorney. As such,
we find no error in the circuit court denying pietiter habeas relief in this regard.

As to petitioner's remaining assignments of ertgron our review and consideration of
the circuit court’s order, the parties’ argumeratsd the record submitted on appeal, we find no
error or abuse of discretion by the circuit co@ur review of the record supports the circuit
court’s decision to deny petitioner post-convictisebeas corpus relief based on these alleged
errors, which were also argued below. Indeed, ttmiit court’s order includes well-reasoned
findings and conclusions as to the assignmentsrof eaised on appeal. Given our conclusion
that the circuit court’s order and the record befas reflect no clear error or abuse of discretion,
we hereby adopt and incorporate the circuit couitidings and conclusions as they relate to
petitioner’s assignments of error raised herein dinect the Clerk to attach a copy of the circuit
court’s January 20, 2016, “Order” to this memorandiecision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: April 10, 2017
CONCURRED INBY:

Chief Justice Allen H. Loughry 1l
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Elizabeth D. Walker
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INTHE CIRCUIT COURT OF MERCER. COUNTY, WEST VIR

DENNIS GALE HUBBARD, PETITIONER,

V. . CIVIL ACTION NO. 12-C-320,

MARVIN C. PLUMLEY, Warden, y RESPONDENT,
ORDER

FINDING OF FACT:

1. OnJuly 14, 2005, Dennis Gale Hubba:;d, his wife Virgie their twenty-four (24) year
old so'n, Trusby Edward Hubbard- (Red) and one Jimmy Taylor resided at 120 Poplar St. in
Bluefield, Mercer County, West Virgimia. They had resided there since May 23, 2004,

2. Onthe evening of July 14, 2005, at approximately 2100 hours or 9:00 p.m. an incident
was reported describing a shooting at 120 Poplar St. In Bluefield, Mercer County, West Virginia.
Officers of the Bluefield WV Police Department, Officer S. Whitt and Officer J. Brooks -
responded to the report. | '

3. Ac‘cordjng to the report of Officer J. Brooks, when ’fhe'y arrived they found Ricardo
Edward Lee, lying in the entrance to the residence. He observed a smal] kltchen knife lying
beside Mr. Lee. Mr. Lee was wounded and, therefore, transported to the Blueﬁeld Regional
Medlca._l Center where he died shortly after arrival.

4. Officer Brooks reported that he spole with Dennis Hubbard who sajd he was

downstairs of the residence and heard a commotion upstairs. He then went upstairs and observed
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M. Lee on the porch of the residence with .‘:-1 knife. He asked Mr. Lee to leave several times and
Lee refused. Mr. Hubbard stated that he closed the door and Mr. Tee kicked the door in and
entered the home, M. Lee then advanced toward Mr. Hubbard with a knife. Mr. Hubbard shot
M. Lee, firing the weapon about 10 times, but he did not know how many times he hit him.

* 5. Officer Brooks then spoke with another resident of the home, Trusby Hubbard. He
related that he and a friend were entering the home when Mr. Lee attempied to enter with them.
Trusby asked Mr. Lee to leave and attempted to close the door. Lee then pushed his way into the
residence with a knife in his hand. Trushy yelled for his Dad, Deﬁnis Hubbard, who came
upstairs and told Lee to leave and when Lee failed to do so, his Dad shot im. The weapon used
in the incident was a Hi Point .380 caliber handgun serial number P743288. Two weapons
seized b-y the officers were the handgun and a 6 % inch Regent- Bherewood kitchen knife. Both
Dennis Hubbard and Trusby Hubbard were transported to the Bluefield Police Department where
they were to be inteyviewed by Lt. Detective J. T. Helton

6. At this point in time Detective J. T. Helton entered the picture. He arrived at the
Bluefield Police Department to inferview Dennis and Trusby Hubbard. At 9:55 .. Dennis
Gale Hubbard was advised of his-constifutional rights and decided to waive them and tafk with

the Officer.
7. Demnis Hubbard stated he knew Ricardo Tee casuaily and he did not think he Hved in

the neighborhood. Tt was his understanding Mr. Lee lived somewhere in Virginia. Previous to
this night he had told Mr. Lee to stay away from his home on NUMErons 0ccasions. As recent as
the day prior to the incident Ricardo Lee had barged info his home without his or his wife’s
permission. Mr. Hubbard stated that he warned Mr. Lee that “it better not happen again”.

§. According to Dennis Hubbard, on tﬂe evening of July 14, 2005, Mr. Hubbard was
alone and was in his basement working on a gardening implement. Trusby Hubbard, Mark
Heaton and Davlid Lee Pleasants (Spanky) came into the house and as they were shutfing the door
, Mr. Lee rammed ﬂl-e door and came inside the house. He heard a noise and a voice screaming
for someone to get out of the house. M. Hubbar& went upstairs to fine Ricardo Lee standing
approximately five (5) feet inside his front door with a knife in his right hand. He was holding
the knife ina threatening manner. Ricardo Lee was cursing Trusby Hubbard and s.aying he did

2 - AL193




_________

not have to leave the house. Ricardo Lee made a move toward Petitioner with the k:mfe and
Petitioner began firing his weapon. Pefitioner fired it Ulltﬂ it was empty.

9. Trusby Hubbard was also advised of his constitutional nghts and he waived them and
gave Lt. Helion a statement. He said that Ricardo Lee had been in his house OTL PIiOr occasions
and had even been in Trusby’s bedroom which is in the attic. On the day before the shooting
Ricardo Lee had just walked into the house, came up to Trsby’s room in the atiic wanting a beer
or cigarettes. When Petitioner heard him he walked up to the attic and politely told Ricardo Lee
to leave. He had to tell him to leave the house three (3) times before he left and on the way out
he stole fwo baseball caps.

On the day of the shooting, Ricardo Lee and Spanky (David Lee Pleasants) were at a
Frazier bome next door fo the Hubbard house. - Trusby ITubbard went to the Fraser home to talk
with Spanky (David Lee Pleasants). Frazier told Ricardo Lee and Spanky(David Lee Pleasants)
to leave his home. When the left, Trusby and Spanky weré going to the Hubbard home. “When
v they entered the front door they saw Ecmdo Lee immediately behind. Trusby Hubb ard told

Ricardo Lee that he’vs'rould have to leave because he was not welcome in the house. Trusby was
in the process of closing the door when Ricardo Lee put his hand inside. Ricardo then screarned -
and kicked the door open. Ricardo Lee had a knife in his hand. Trusby called for his father and
then started up the steps to his bedroom. He did not see the shooting, but ke heard the shots.

10. When T, Helton finished interviewing Dennis Gale Hubbard and ‘Trusby Hubbard he
proceeded to the home at 120 FPoplar Street in Bluefield, WV. When he entered the home he
found that the members of the Bluefield police department had not secured it as a crime scene.
The front door had been secured; however, there were persons left in the house and the back door _
was left unlocked. Spent casings were scattered over the lving room floor and some had been
stepped on and damaged. Persons had been left in the house and it appeared they were in the
process of cleaning the room prior to his amival. Jimmy Taylor a resident of 120 Poplar' Street
had been left in the house and was in another room watching TV when he ardived. He had. never

been told fo leave the house. He gathered spent casings and was able to Jocate only four (4)

ot e,

casings in the living room. He then photographed the scene and begaﬂ taking a statement from

Mz Taylor.
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11. Mr. Taylor said he was coming ont-of the bathroom and Ricardd Lee was standing inside the
door and he and Petitioner were into an argument. Petitioner told Ricardo Tee to leave the house.

Petitioner had a gun and Ricardo Les had & knife. Petitioner repeatedty told Ricardo Lee to leave

* the house and Lee said he was not leaving until he checked on his friend. Petitioner began

shooting. Mr. Taylor said that from 2 week or so prior to July 14, 2015, Petitioner had been
telling Ricardo Lee not to coms around his home and he had been coming around anyway.

12. On July 15, 2005, Lt. Helton spoke with Andrea Frazier who lived next door to the
scene of the shooting. Frazier told him he left Spanky, Ricardo Lee and someone named Ronnie
1n his apartment and he went fo the store. When he got back he saw smoke coming out of his
door. Spanky and Ricardo Lee were smoking crack and he told them to leave. At that time
Ricardo Les had a knife on him when he was told to leave the apartment. He offered to sell it o
Frazier for $10.00. He later heard shots and never saw Ricardo Let again.

13. He also spoke with David Pleasants aka Spanky and he told .hjm that he went to

Andre Frazier's house and met Ricardo Lee. H\e and Ricardo Lee proceeded to Frazier’s home so

- that Ricardo Lee could buy some crack. They went {o the Frubbard house. He went inside and

when Ricardo Lee tried to come in, Trusby told him not to come inside because he was a thief,
Ricardo Lee then kicked the door open and came inside. Pleasants did not see a weapon in
Ricardo Lee’s hands. He and Trusby went upstairs and he heard Petitioner tell Ri-cardo Lee to
get out five (5) or six (6) times and then he heard a series of shots. He left and went to his own
;home. At 3:00 p.m. Ricardo Lee did not have a kuife on his person or he just would not lef

Spanky use if to repair a watch, ,

14. Lt. Helton lafer interviewed Thomas Hankins, a neighbor, who Saia he heard
someone tell Ricardo Lee to get off the porch and that was all he heard.

15. Lt. Helton heard one Amy Stone was at the sceﬁe of the shooting, but he was never
able to locate her. - '

- 16. Lt. Helton interviewed Chris Smith MDPS who was a polygraph operator ﬁrhom he
had contacted and asked to Tun Mr. Hubbard on the polygraph. Affer an extensive test, it showed
Mr. Hubbard was being truthfill when questioned about the knife in Ricardo Lee’s hand.

17. Tn his report, Tt Helton listed physical evidence consisting of {1y Highpoint .380,
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serial number P743288 and (2) a 6.5 inch Bherwood kitchen knifo, (3) Rights form and statement
by Demmnis Hubbard (4) Rights form and statement of Trusby Hubbard (5) Photos of scene and (6)
Medical Examiner’s report. ’

18. On or near August 7, 2003, 1t Charles S. Myers of the Bluefield City Police
Department subrnitted the knife and a fingerprint card bearing the name of Dennis Gale Hubbard
to the West Virginia State Police IF orensic Laboratory. The -résult ofthe exarmination was that
there were o latent prints of comparison value developed on the submltted knife. The report
was signed by Stephen C. King, Latent Print Examiner.

19. On or ahout July 16, 2005, the West Virginia Office of the Chief Medical Examiner
recetved a request for a foxicology réport on Ricardo Lee. The Pathologist is listed as Dr.
Mahmoud and samples were submitted of subclavian blood, hospital blood, vitreous fluid, gastric
contents aud liver. An analysis was performed and the result was alcohol was present in the
blood at a cancentration of 0.17% with no drugs detected. The report was signed by JTames

Kraner, Ph.D. Chief Toxicologist,
20. Tt appears that there was never a preliminary hearing before a magistrate in Mercer

Cour__lt?, West Virginia with regard to charging Mr. Hubbard with a crime,
'21. Anindictment charging Dennis Gale Fubbard with First Degrec Murder was returned

by a Grand Fury of Mercer County, West Virginia at the February 2006 Grand Jury Term of the
Mercer County , West Virginia, Circuit Court. Subsequent to that Iudictmen’i Elizabeth Frenc;,h,
Esq. and James Palmer, Esq. licensed practicing attorneys in Mercer County, West Virginia,
were appointed fo serve as counsel for Defendant Dennis Gale Hubbard. o

22. Pror to trial, counsel for Petitioner hired an mvesti gator named Ms, Roebuck to take
statements of Tammy Worley, Justin Hawlkins, Tanny Hawkins and John Wayne Worley.

23. Anindividual named “Roebuck” Inferviewed Tustin Clinton Hawlkins on Apri] 18,
2006. Hawkins stated he saw Petitioner walking up near Hardee's restanrant in Bluefield, Wv.
Hawkins was in a Pawn Shop and walked out 6n the street and accompanied Pefitioner. As
Petitioner and Hawkins came to the Adams residence they decided to stop. Hav;r]sins stated that
at no time did Pefitioner say that he was going to-“kill a nigger.” Petitioner simply said hello and

they moved on.

5 | ﬂ”‘?&’




e

He said he first met Pefitioner at Kroger’s in Bluewell, WV when Petitioner was sst up
there to sell lawnmowers and repair items. Since that time they became good fiiends. He said
Petitioner was a kind hearted man who would not hurt a fly. The Adams family said Petifioner
related that he was going to “kill a nigger” only to collecta $10,000.00 reward . He said he knew
Petitioner did not premeditate to kill Richard Les. He stated that he was present at the Adam’s
residence when Pefitioner allegedly made the statement and it simply did niot occur.

Ife and Petitioner proceeded to walk down to Pe‘utloner s house. He left about 30 or 40
minutes later.

Hawkins was aware of the $10,000.00 reward posters posted throughout the
neighborhood, and he further stated that he took down those he saw. He believed the Adams’

motive for making the statement relating to “killing a nigger” was the roward. He stated the

Adams family were thieves, rogues and-they would do anything for money. He further stated that
Ricardo Lee was a crack head, needle jockey, a drunk and a thief. He was present when
Petitioner and his wife had told Ricardo Lee to leave their house on several occasions. Petitioner
did not take drugs, but he believed his son probably owed Ricardo Iee money for drugs, He had
seen Ricardo Lee at Petitioner’s house on several occasions.

They all lived in & high crime neighborhood , but Petitioner was not a violent man On
the other hand, he'knew Ricardo Lee and Mr. Lee had threatened to kill him and was , in fact, a
violent mai.
24. Ms. Roebuck interviewed Tammy Lynn Hawkins on April 18, 2006. Ms. Hawkins is the
mother of Iustm Clinton Hawlkins. She had known Pefitioner for about 2 years. She doesmot -
believe the Adams’ are credible peof)le and further, does not believe Petitioner said he was going
to “kill him 8 nigger.” This was fabricated to collect the reward meney. -
25. Mr. Roebuck interviewed Tammy Lynn Worley on April 18, 2006. When asked about fhe -
Adams family she related that when she worked at the Trading Post in Bluefield, Pat Adams
camé in and bought a lanip and stole another. When she heard about the reward she became
upset. She k:new first hand that the Hubbards had a problem keeping Ricardo Lee off their
property. She knew that the Hubbards had previously cafled the pohee to keep Mr. Lee away

from their home.
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She and her husband had told Petitioner that if anything happened to him they would try
to post his bond. She believed Ricardo Lee was shot because he was threatening Petitioner. She
knew that the Fubbards were upset because of all the drugs in their son, Trusby’s room. But the

Petitioner did not use drugs.

26. Ms. Roebuck inferviewed John Wayne Worley on April 18, 2006. Mr. Worley told the
investigator that about 6 to 8 weeks prior to Ricardo Lee being shot and killed by Petitioner his

wiie heard something downstairs in their home. One of their do gs started barking and his wife
went downstairs to investigate. She hollered up stairs, “Buck, there’s sorneone in, the livingroom,
would you please bring a gun and Hcome down here”? Mr. Whorley got his pistol and started
down the steps and his wife said get ont of my house now. Ricardo Lee was in our living room,
our door wag open and he was put out the door. He had to have come in througﬁ a WI:.IldOW as the
door had a deadbolt on it and a key was required to get in and get out. This was about 1:00 a.m.
Mr. Worley was a good fiiend of Petitioner and had witnessed him ordering Ricardo Lee
off his property. It was not uncommon to see a group of “drugheads” around the Pefitioner’s
house. Petitioner would run them off when he came home. He said he knew that Pefitioner was
scared of these people and he never dreamed he would ever shoot one of them. He never heard
Petitioner say he was going to shoot someone. He said Petitioner was not a violent type and he -

tried to get along with everyone
Mr. Worley said, “Something I can say about Dennis, the short time that T had bee;u

friends with him he has always been outgoing, you know he’s helped people in the nelghborhood
he has worked on lawnmowers weedeaters, chainsaws free. Tust to help people out, he done
things to work with the neighborhood watch, the neighborhood association and help his fellow
neighbors. He’s just all around good guy and you know I'm sozry that Ricardo Lee got shot but,
he had to have been pushed into the situation because he would not of went out of his ﬁray to
have done 1t.”

27. The jury trial in State of West Virginia vs. Dennis Gale Fubbard, Indictment No. 06-F-13 9,
commenced in the Circuit Court of Mercer County, West Virginia-at 9:41 a.m. August 29, 2006.

28. Mr. Gearge V. Sitler, Assistant Prosecuiing Attomey represented the State of West Virginia‘,
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and Elizabeth French and James Palmer represented the Petitioner, Both sides represented that
they were ready fo proceed. , _

28, The Court began voir dire with an explanation to the jury as to the procedure. He advised
the jury that acoustics in the Courtroom were terrible and if they copld not hear, they should just
raise their hands. The defendant was in the Courtroom at that time. -

30. During voir dire the State advised the jury that this case involved the shooting of a human
being and it was a self defense case. e stated that the deceased could have been an uninvited

guest or he could have been an intruder. He firther asked if there was anyone on the panel who

" believed that the right to defend thejx home was absolute. That one has the right to use deadly

force, no matter what the circumstances, against someone that you have not invited into your
home.

31. Ms French began her voir dive with an infroduction of herself and some information about
her family. She also introduced Mr. Palmer and personalized him for the members of the jury
with a discussion of his family and the fact that he is the pastor at the Mount Sinai Baptist
Cﬁurch. Adfter the explanation of some surgery to the Petitioner she stated *...now the casc that
you are here for today involves self-defense, your right to not only protect yourself, but to do so
within your own home. .This is a simple, straightforward case. There is only one central issue
upon which this case will tum and that is why did Dennis shoot Ricardo Lee?”” (Tt 30). She
further explained the “burden of Proof” in an effective manner. (Tr. 51). She also stated «... the
Judge will instruct you that it is —in order for the Prosecutor fo win this case, he must prove
beyond a reasonable doubt that when Demnis killed Ricardo L-ee he was not acting in self-
defense. And if you have a reasonable doubt about whether Denﬁis was acting in self-defense,

you must find for Dem:is with an acquittal” (Tr. 52). She then inquired about the drug problem

- in our society today. (Tr. 53). She discussed gun ownership for personal safety. (Tr. 55). She

went into greater detail about gun ownership and personal safety. The voir dive presented by Ms.

‘Freach attermpted to endear herself, family, Mr. Palmer and Petitionér to the jury at an early

stage. Inquired of jurors association with law enforcement, explained self defense, burden of

proof, inquired as to gun bias and ownership, followed up on several jurors with individual

questions and otherwise presented a competent and detailed approach to the case as did the States
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attorney.

32. When asked by the Court as to how many witnesses she might have, Ms. French stated that
some of the State’s witnesses were hers and that she may hgva 5 or 6 more. (Tr. 8 8).

33. After the jury was selected and swormn, the Judge excused them for lonch and told them when
they returned they would hear the opening statements by the attorneys. “That’s when each side
gives you a brief outline of what they expect the evidence to prove so that you can better
understand the testimony of the witnesses. What the lawyers say isn't evidence.” He then _
related an explanation to them and added “But it’s not the evidence.” He further advized them
that it they could not hear anybody, then to raise their hands. In explaining the stages ofa trial,
he said the fifih stage is the argument of counsel, | He added “...what they say isn’t evidence”. (Tr.
113-115). Later he added, “...the opening statements are not arguments or evidence and shonld
not be considered as such.” (Tr. 119). -

34. Later Mr. Sitler advised tﬁe Court that Ms. French was considering a motion for a Jury view
because the dimensions of the room, where the shooting took place where somewhat critical in a
self-defense case. He stated that he and Ms. French discussed that issue and decided to mark out
the dimensions of the room here. They would lay it out on the floor of the Courtroom.

35. In his opening statement and among other things, Mr. Sitler told the jury that the defense
here is self-defense, that Mr. Hubbard’s wife had a key, left work and she went back to the scene
and probably cleaned things up a Lttle bit. ) _ _

36. In his opening statement, Mr. Palmer told the jury that Ricardo Lee had been told not to
come back to the Petitioner’s house the day prior to the shooting. However, he came back, bro]_{e_
into the front door and was armed with a knife and was seeking drugs. Ricardo Lee was told 5 or
6 times to leave the house by Dennis Hubbard, He refused to leave, advanced toward M.
Hubbard and was shot. e told them Ricardo Lee’s blood alcohol was twice the legal limit. e
said that Ricardo Les had broken into a home in the middle of the night and there were other
incidents as well. Mr. Hubbard was simply protecting his home and family. The opening
statement made by Petitioner’s connsel was reasonable and firlly advised the jury of the events
which took place on July 14, 2005, that were the subject matter of the trial. He firther explained

the Defendant’s defense and the reputation of Ricardo Lee in an about the community.
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37. The first witness caﬂeﬁ by the State of West Virginia was Lieutenant Tom Helton of the
Bluefield, WV Police Department. He was employed by the Bluefield , WV Police Depariment
on July 14, 2015 and in charge of the investigation. He was called by Sgt. Pennington at home
and told of'the shooting, that the scene was secured and the Pefitioner had been taken to the
police department. Allegedly Patrolman Whitt and Patrolman Brooks were the officers to
initially resporded to- the report. - 7

When he arrived at the police department he found Petitioner sitting in the hallway and he
put him in an ofﬁcé while Officer Brooks told him what had transpired. Rrooks told him there
was a shooting involving Mr. Lee and Mr. Hubbard had shot Mr. Lee. e further stated he had
secured a knife and pistol from the scene, which were at the police stétion and that they had
locked the house when théy left, Lt. Helton advised Petitioner of his rights and began taking a
statement fiom him. There were indications in the statement that it was a self-defense sho ofing,
Mr. Hubbard told him that he had previously told Ricardo Lee fiot fo come in his Eome, be found
him there, asked him not to come back and that he was not welcome. The next day when he
heard a cornmotion Pefitioner came upstairs with a gun. He saw Ricardo with a knife in his hand
and he told him to leave. Pefifioner stated Ricardo Lee came toward him and made a gestire.
His first intention was to shoot and just make him stop. Then he fired 10 times. Petitioner stated
when he came upstairs Ricardo Iee was inside the front door. Other people in the house were
Trushy Hubbard, David Pleasants, Jim Taylor, and Mark Heaton.

Tnisby Hubbard told him that he was at Andre Frazie_rs house that is right next deor along
with David Pleasants, Ricardo Lee and Mark Heaton. Dﬁvid Pleasants told him that he and
Ricardo Lee went fhere to buy crack. It appears that Mr. Frazier had a ““erack house.” The State
Medical Examiner found no crack cocaine in Ricardo Lee’s system. Trusby stated that when

they got to his house he and David Pleasants went inside and Ricardo Lee followed them to the

door. Trusby told Ricardo Lee that he was not supposed to be there and attempted 1o close the

door and closed it on Ricardo Tee’s hand. Then Leo kicked or shoved the door open and entered
the house. Mzr. Hubbard came up the stairs and Trusby went to his attic bedroon. Therefore, he
did not see the shooting. Mr. Jim Taylor did, in fact, see the shooting. He was colming outof'a
bathroom and heard Ricardo Lee yelling and then the next thing he knew Petitioner was shooting
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athim. Lieutenant Helton found a kitchen lying near Ricardo Lee. There was no evidence that it
was part of a matched set of knives belonging to the Hubbards but there -was a wide variety of
kitchen knives in Mr. Hubbard’s kifchen. It appears that at some time Officer Brooks toolk
possessmn of the knife and firearm.

The State then asked that the gun be admitted' mto evidence and there was no objection.
The State then asked that the knife be marked as exhibit 2. Officer Helton identified the kiife as
the one he saw at the scene. He said he visually examined the knife for fingerprints and stated
that there were none on it, but it was stiil sent to the State Police Laboratory.

Ie testified that he spoke to Pat Adams and Bthe] Adams when they caine to the police
department and stated that they had some information they needed to share with him. The related
that they talked with Petitioner on the day before the shooting and he toid them he was tired of
the mess and that he would kill himself a niger(sp) son-of-a- b1tch

Netther Petltloner or Trusby Hubbard told the witness that there had ever been any
violence between he aud Ricardo Les. He simply did not want Lee around his house becanse the
day before Ricardo stole two baseball caps from the Hubbard honse. '

Ms. French conducted a cross examination beginning with Petitioner telling Ricardo Lee
that he did not want him around his house. She established that Petitioner told Ricardo Tee many
times that he did not want him around his house. She established the fact that Petitioner was in
his basement and heard “all hell break loose.” He stated he heard a calamity, his son scréa_tmhg,
aﬁd then screaming for the Petitioner to come upstairs. _

She asked David Pleasants about a knife and he said he never saw that knife. He tesﬁfled
that Andre Frazier fold him that Ricardo Lee tried to sell him two knives on the'day of the
shooting. Prazier also told him that the knife fit the description of that knife marked as exhibit 2.
Frazier had asked Ricerdo Les and David Pleasants to leave becanse he saw smoke coming out of
his apartment and Lieuntenant Helton agreed that it was probably “crack smolke”. Ms. French then
asked if Petitioner appea:red to be mioxicated or nnder the influence of drugs and the officer said
no. Onredirect the State asked the Officer if he spoke with David Pleasants and he said
Pleasants said he saw nothing. e further asked him if Ricardo Lee had a knife earlier that day
and Mr. Pleasants said that he did have a lﬂﬁfe.
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On-re-cross examination Ms. French asked when Petitioner had the convers ation with the
Adams and he testified that it was the day before the shooting. When Adams was questioned -
about his grand jury testimony concerning the date, he said it was inaccurate.

e stated that Bthel and Pat Adams came to see him and there was nobody with them at
the time nor when Petitioner was alleged to have made the statement.
38. The State then called Patrolman Sam Whitt as its next witness, At this point in time Ms.
French asked fo approach the bench and told fhe Judge that on the previous day Mr. Sitler told
her that Patrolman Sam Whiit told him that when they; came upon the scene he talked with
Trusby Hubbard. Trusby told him he popped a shot in his ass meaning Ricardo-Lee. Simeeit -
never came out in the investigation, she requested that the Judge not permit Sam Whitt to
mention this fact in his testimony. The Judge agreed to do as she requested.
39. Corporal Sam Whitt was employed by the Bluefield City Police Department on July 4, 2005.
He was a fitst responder to the shooting at 120 Poplar Strest in Bluefield, WV. Upon arrival he
found Petitioner and his son, Trusby on the back porch of the home. He found Ricardo Les just
mside the front door. He was agajnst the fiont door. He was bleeding and kept saying “Whitt, it
burts.” There was a small knife lying right next to his body at his waist. It looked like the knife
identified as Exhibit 2. The was no evidence of a struggle and there apbeared to be no marks on

Dennis or Trusby Hubbard.
He found Ricardo Lee against the front door and there was no blood trail as ifhe had been

dragged back against the doar. When he and Officer Brooks arrived, they had to force their way
inside the home because the body of Ricardo Lee was blocking the door. Mr. Hubbard came in
and was telling him what had happened. He identified a spot on a diagram where Petitioner said
he was standing when he shot Ricardo Lee. He then made sure there was no other person in the
house and he locked the door and followed the ambulance to the hospital. He encountered the
wife of Petitioner at the hospital. She was an employee in housekeeping and was cleaning up the
clothes, rags and other items. When she learned that the shooting took place at her home, she
became upset and he assumed that she left. He had called Lieutenant Helton for instmcﬁoﬁs '

“before he left the house and he was advised to lock the door and leave.

40. Ms. French established that Corporal Whitt was sitting in his car talking with Dennis and
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Trusby Hubbard who were standing outside on the back porch. Tt appears that when he went to

~ the front door he had Officer Brooks with him. When he iried to open the front door he saw

Ricardo Lee’s legs against the door.
4l. Onre-direct examination Mr. Sitler had Corporal Whitt draw the body on a diagram. He

explained he had to move the body of Ricardo Lee and step over him to get into the house. He
said the back of his legs were against the door. Officer Whitt said Mr. Eubbard was 12 fo 14 feet

from the body when he fired the shots,
42. At the end of the witness testimony the parties and Court discussed jury instructions. The

conduct of defense counsel seemed reasonable and she saw to i that a self defense instruction

and defense of person and home was included. She agreed to some instructions and objected to
others. The verdict form was left for a later argument. The state asked for 20 minutes argument
time and Ms. French asked for, and got, 30 minutes. At this point the Court properly advised
Petitioner of his Newman Rights and spent a great deal of time going over them. When the
Court inguired as to the number of wiinesses the defense woulgl call she stated that some of the
Prosecutor’s witnesses were her witnesses and in addition to those witnesses she had at least 5.
The Court then recessed tmtil 9:53 a.m. (Tr. 199-214).
43. When the trial resumed on August 30, 2006, Ms. French brought to the Cowrt’s attention that
one Sergeant Myers had obtained some statements from t:’tle State’s witnesses and these
statements were fiot provided fo hes. Those witnesses were Mark Helton, Dana Milam, Pat
Adams and Ethel Adams. It appears Ms. French had requested statements from witnesses and
these had not been provided.

The Court seemed to think she could not get them until after each witness tesﬁﬁe(i, but
Ms. French was of'the opinion that she should get them earlier. _

The State was of the opinion that Ms. French received a discovery packet prep afed-by
Lientenant Helton and he retired. Sergeant Myers who took over the case after Lt. Helton’s
retirement, had obtained these statements.

The State said that Ms. French had statements taken by an investigatof from the Public
Defender’s Office prior to Sergeant Myers taking the statements. The statements in issue were

consistent with the narrative that was in Detective Helton’s report. The Court established that the
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State had statements that were not given to Ms. French.

At Ms. French’s insistence, the Court required the State to immediately furn over copies
of all statements and after each one of the witnesses testified he would recess until Ms. French
was ready to pfdceed. Ms. Freach said that Sergeant Myers told her about the conversation with
Mark Heaton, but she was not able to get a statement frorn Mark Heaton. Then, the Fudge
permitted Ms. French to interview Mark Heaton ...all you want..” before he testified . (Tt.
Vol.11, 4-9). | |
44. Patr‘olman Jason Broeks. Officer Brooks testiﬁéd that he was employed by the Bluefield,

WYV Police Department on Fuly 14, 2005, and was the second officer on the scene at the shooting

at120 Poplar Street in the City. Officer Whitt had been there for a brief period of time and they

spoke with Petitioner first who told him he came upstairs and saw Ricardo Lee on his porch. Lee
ha_d a knife and refused to leave the residence after being requested to leave. Petitioner said he
shut the door and Ricardo Lee kicked in the door into the residence and that was when he shot
him. He stated that he fired the gun 10 times. He indicated on a diagram where Petitioner said

he was standing when he fired the shots. _
He was present when Patrolman Whitt opened the door to the residence and the body of

Ricardo Les was NOT against the door. He opened it about a foot and that is where is struck the
body of Ricardo Lee. -It was still close enough that you could not open the door.

Petitioner had no physical injuries. '

He talked with Trusby Hubbard and he said that he and a friend Were on the porch getting
ready to go into the house. They asked Rica:rdo Lee to leave and he did not. Trusby and his
friend went ]'nsidia and Ricardo Lee pushed his way into the house. He said his dad (Petitioner)
had come upstairs and told him to leave and then shot Ricardo Lee. At this point both father and
son had stated that they had closed the door on Ricardo Lee. The witness did not remember, for
sure, whether there was anyone else present. Howlever, he did testify that the room description
on the floor was éccurate.

Ms. F:renoh, when she began cross examination of Pairolman Brooks, explained the
marking of the room on the floor and compared it to the diagram. She established ﬂl@:f all the

statements he testified to were statements that he personally obtained on the scene. Again she
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used the diagram and floor markings to establish where the knife was laying. He also described
the knife. The gun was on a piano. Petitioner was scared, nervo;is and excited. The witness said
that he had been to the house before, but did not know the reason. He had talked with Pefitioner
about the gun he had on his side and the officer said there was nothing wrong with that. He
further testified that he had responded to a large number of calls from that neighborhood. (Vol. 11
Tr. 13-33).

45. At that time the Court ruled that since the names of the witnesses were given to Ms. French
during discover, the State did not have to produce the actual wﬁtten statement until after the

Witnéss had testified. He then enforced Rule 26.79, and allowed Ms. French to take a break after

-+

the witnesses testified. (Vol. I Tr. 36). _
46. Trushy Hubbard. The State then called Trusby Hubbard, the son of the Petitioner, to
4
testity. He stated he was present at his home on 120 Poplar Street, Bluefield, WV and the 14%

day of July 2005. But, he was not in the room when the shots were fired. He said everybody

always went next door to smoke crack, weed, efc. Ricardo Lee was just a normal street person

and he happened to be there.’ Ricardo I ee had been to his house sev-eral times previously, butf not

that day. .
He testlﬁed that on the day before, Fuly 13, 2005, Ricardo Les had walked into the house

and gone into the bathroom where his mother was taking a bath. Petitioner told him o leave and
never come back. Heleft. Petitioner gave him this wamning in Trusby s bedroon.

At the time of the actnal shooting Trusby and David Pleasants were in Trusby § attic
bedroom. When the shooting occurred Mark Heaton was passed out on the couch. Jim Taylor
was there as well buf he was bad on crack and.shooting pills. Dennis Hubbard, Jimmy Taylor,
Mark:Heaton and Ricardo Lee were in the living room. " Trusby Hubbard and David Pleasants
were in Trusby Fubbard’s attic bedroom.

David Pleasants and Ricardo Lee were at the house, which was Antonio Fraziers, next
door smoking crack and the owner had thrdwn them out. Trusby was talking to David Pleasants
and told him just to come on up'to-the house. They went in the house and he turned to close the
door when Ricardo Lee put his foot in the frame so it could not be closed. He saw something in .

Ricardo Lee’s hand and then Lee kicked the door causing Trusby to fall on the floor. He heard

15 A%




AT,

hig father néﬁ the top of the steps and he went on up to his attic bedroom, The next thing he
knew, Jimmy Taylor ran up the steps and told them Petitioner had shot Ricardo Lee. He
described Ricardo Lec as being 200 pounds and real tall. "Trusby said he was tired, intoxicated
and thought his father could beiter deal with the sitnation since the house belonged to his mother
and father. Trusby hlad known Ricardo Lee about two or three months and Lee had been %o his
house two or three fimes. |

On the day before the shooting Ricardo Les just walked into the house, went in the
bathroom on Mts. Hubbard and walked up to Trusby’s room. Trusby was there with Mark
Heaton and Ricardo Lee was uninvited.. Petitioner came up to the bedroom and told him to
Jeave and never come back. Ashe left Leg stole two baseball caps.

Adter the shooting he asked his father why he shot him and he said, “He had a weapon in.
his hand”. He also said he saw Officer Brooks remove a knife from the hand of Ricardo Lee.

He said that Jimmy Taylor was staying with them at the time and that he was on-the.
couch passed out. #le wole Taylor up'and told him to go call the police as they.did not have
phone service in the home. After the shooting nobody moved the body. Ricardo Lee may have
moved a litle, but nobody moved the body. Mark Heaton had o step over it to go and use the

phone.
On cross-examination Ms. French established that Trusby was 5'4" tall and weighed 125

pounds. She further inguired into the layout, firniture, the way the door opened, the way Ricardo
Lee opened the door, the fact that the door had to be opened 4 or 5 inches so that Marlk Heaton
conld step OVBl“ Ricardo Lge to get out to call the police and that when they opened the door
Ricardo Lee’s foot fell out. (Vol. 11 Tr. 67-70). '

47. Mark Heaton. Mr. Heafon testified that he resided at 1210 Highland Avenue Bluefield,
WYV which is 4 or 5 houses from the Hubbard residence. He was in the Hubbard living room
with the air conditioner and TV playing and he was pretty much passed out. He had consumed 5
quarts of beer. Other than that, he said he did not remember much. He did remember Trusby
Hubbard ‘waking him up, seeing Ricardo Les on the floor, stepping over him and going out to call
911. He did not see or lock for a knife and was not worried about a knife,

Ms. French then took a break to review the written statement ﬂ_:le Judge ruled on carlier.
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She began cross-examination by asking the witness if he had a pﬁor altercation with Ricardo Lee,
He stated that Ricardo Iee would come through their house after forcing his way inside,
“Actually it was just plain burglary”. Once inside he would not leavé and it had been TIECESSary
to call the police. Mr. Heaton had Ricardo Tes put in jail on a previous occasion. After he was
released from jail he came back to the Heaton home and threatened to beat up Mr. Heaton
because he had him arrested. There were five or six ofher occasions where the two had physical
altercations because Ricardo Lee would not leave Mr, Heaton’s house, \

On redirect the state established the fights were over beer, wine, girlfriends and the fact
that he would not léave. Lee had never pulled a knife on Mr. Heaton and Mr, Heaton had never - -
seen him with a kifchen knife. |

On recross Ms. French established that Ricardo Lee was a nuisance who wanted to s‘;tay at
your house and drink all of your Beer. In Mr. Heaton’s opinion Mr. Les was an obnoxious and
kind of aggressive person. (Vol. 11 Tr. 71-88.

48. David Pleasants (Spanky). His testimony was somewhat inconsistent. In essence he said
that the day of the shooting is the first time he met Ricardo Lee. He went to his friend Wally’s
house and saw them sitting on the porch talking and drinking. He stayed and had a few beers and
when it was all gone, he decided to go get a lawnmower to sell. As he was pushing the mower
down the street Ricardo Tee said he would walk with him. He said he immediately went to
Trusby’s house and Ricardo Lee went to Antonio Frazier’s apartment. Someone came in and was
talking to Ricardo Les and he went back to Trusby’s house. Ee remembered Ricardo Lee
coming to the house and pushing the door in on Trusby. He said there was some bad blood
between Ricardo Lee and Trusby. He said Trusby told him to leave, he pushed the do-or i and
was standing in front of the door, inside the hoqse. He did not see, nor did Trusby tell him that
Ricardo Lee knocked him down. He did agree that the diagram ofthe room on the Courthonse
floor was accurate. He and Ti'usby went to Trusby’s bedroom and he heard Denmis Hubbard tefl
Ricardo Lee 10 times to leave and get out of his house. He did not ses anything in Ricardo Lee’s
hands. He did not see him wave a knife at anyone.- After hearing shots he came downstairs and
saw Ricardo lying against the door with his head in the direction of coming into the room. He
agreed with the diagraﬁl marked by Sergeant Whitt. While they were in the bedro om,- Jim Taylor
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came upstaits gnd told Trusby that his dad just killed somebody. He ren down the steps and saw
Ricardo Lee on the floor moaning and he ran out the back door. He wasn’t looking to see if
Ricardo Lee had a knife.

On, (;,ro ss-examination Ms. French elicited testimony that before they went to Andre’s

Ricardo Lee was intoxicated and was so-so staggering, iipsy. He asked him where he conld find

- some crack. When David Pleasants saw the body, he ran out the back door. He heard Petitioner

ask Ricardo Lee to leave calmly and the conversation between Petitioner and Ricardo Les got
louder. He was posifive that he saw Ricardo Lee push the door in and Trusby stagger, but he did
not fall. Trusby had told Lee to get off the porch, leave the house, Petiioner told Tes to leave the
house, but he chose to stay. (Tr. Vol. T 95-115). |

5‘0_1, Pat Adams. Mr. Adams began his testimony by saying “I’m hard of heqring’ *. Then he said
he lived on Highland Street near 120 Poplar Street, Binefield, WV. Two days before the
shooting Petitioner séemed upset. Much of the teéﬁmony was unintelligible until he said “I'm
going to kill the SOB nigger”. The State’s attorney said, © He said 'm going to ldll the son of a
bitching nigger, or nigger.son of a bitch or something like that?” The witness said,l “Right. At
this point there was a lunch recess and after the lunch break they took the testimony of the

. Medical Exammer Mr. Palmer conducted the cross-examination of Mr. Adams. When asked

where in MCDO’WBH County he lived he responded I can’t hear you too good.” After Mr.
Palmer repeated the question, he said “Around Welch”. 'When asked how long he knew
Petitioner, he said he didn’t know him, but off and on they would see one another. He testified
that he never knew Petiti(-mer to cause trouble in the coﬁjmuni‘ty.‘

He remembered that in June of 2006 he gave a statement to a police officer. He -
somewhat testified that there was trouble at the Petiﬁonér’s house, but Petitioner did not canse
them. They were cansed by his son, Trushy. -He was obviously having a pgreat deal of irouble
hearing Mr. Palmer.

With regardlto Ricardo Lee, he had to stop letting him work for him because Lee liked to
drinlc beer on the job. He said Lee stole from him, but he could not prove it in a Courtroom. In’
his next answer he said ‘rYeah he didn’t steal nothing fo of me.” Soon the Court, on its own,
decided to allow Mr Palmer to ask leading q_uestlons. The Judge also permitted the witness to
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stand in front of the jury box,
The witness said that a lady came to his house and told him about the reward. After he

saw it on TV he and his wife went to the court. M. Palmer got him to deny there was a reward

. poster on the light post in front of his home. When pressed about Petiioner saying he was going

to kill him a son of a bitch nigger, he said he told his daughter, * [le got him one”. Given all of
the circumstances, it appears that Mr. Palmer did as well as anyone could with regard to cross- .
exarmination of this particular mmess

Then the State conducted redirect testimony and the witness stated that they reported it at
the time it happened. It appears that was when it happened to be on TV. (Vol. i Tr. 177).

At that time a radio interview was played for the jury and the Conrt adjourned for the day.
However, befors that the testimony of Dr. Hamada Mahmoud was put before the jury.

51. B, Hamada Mahmoud. This witness was the Chief Medical Officer of the State of West
Virginia, and has had that position since 2002, e held a similar position. in Piitsburgh, PA for
naaﬂy 23 years. In his career he had performed over 4,000 aufopsies, becanse it was his
resﬁonsibﬂity to determine the cause of death for crime victims. He performed the autopssr on
Ricardo Lee and prepared the antopsy examination report which wag marked as State’s Exhibit
No. 3. The autopsy was performed on July 15, 2005. The cause of death was multiple punshot
wonnds into the trank and extremities. There was a total of 10 gunshots. ( Vol. Il Tr. 132).

At aprerial heaﬁhg Ms.‘French requested that the face be covered and at that time she
wanted the head removn;,d from the photo and that was done.(Vol. I Tr. 134). The photos had
also been converted to black and white to male them more discreet.

At this time all of the wounds were marked on a demonstrative exhibit and there was no
opimion of the order in which they were ﬁred It was his opinion that Ricardo Lee was shot 10
times and there was no evidence they were contact or close range shots. '

" When asked ifa toxicology was done and if there were cocaine metabolites he said there
was 110 cocaine, only alcohol in the amount of 0.17 which is twice the legal limit. He further
testified that the soles of Ricardo Lee’s shoes did not hiave blood residue. This fact indicates that

he did not walk far or did not walk at all.
Ms. French began her cross-examination by establishing that she had talked to the witness
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before on. the telephone. She established that it is consistent that the shots were fired quickly but
he would not agrée that the bodies were moving, However, she tjid get him to say that most
gunshots are not fatal and the person can stifl move unless shot in the heart or head and that was
not the case i this situation. She did re-establish the fact that Ricardo Lee was 62" tall, Wﬁch
made him a much larger man than the Petitioner. (Vol VI Tr. 129-152). The State played 2 radio
tape for the jury and announced to the Court it i'ested.

52. Jimmy Ray Taylor. The defense opened with the testimony of T immy Ray Taylor, who was
living in the Hubbard house on July 14, 2005. He had been there when Petitioner had problems
with Ricardo Lee éomjng into the house and he usually had to make Lee leave. On the dayin
question he arrived home about 30 minutes prior to Ricardo Lee and proceeded to Tjne basement
to talk with Petitioner. Petitioner was working on a garden tiller and had his gun on his side.
"This was normal because they Hved right beside a crack house. )

While they were in the basement they heard a crashing noise through the grate in the
floor. Petitioner went upstairs and Mr. Taylor followed. Trusby yelled for Pefitioner to come up
and help him. He understood the diagram of the house which was on the floor of the Courtroom.,

When he came upstairs he saw Ricardo Lee with a knife aﬁd told him the best thing he
could do is leave. Ms. French went into great detail with this witness with regard to the diagram
and where the parties were standing. Petitioner told him to leave as well and his weapon was
still in his holster. Ricardo Lee said, “T’m not going no Goddamn where. I'm talking to mj
friends”. Ricardo Lee did not leave and he was “coming on in”. Dennis pulled gun and started
firing and the witness saw all of the shots. He then ran upstairs to get Trushy. |

When he went upstairs he told Trusby that Petitioner had shot Lee. He, Trusby and David

Pleasants ran down stajrs, Trusby ran to the livingroom and was trying to awaken Mark Heaton.

‘David Pleasants took a look and ran out the back dogr. Trusby got Heaton awake and told him to

go call the law. Ricardo Lee was partially blocking the door and Mark Heaton had to squeeze
through the doorway. At that point the witness said he left through the back door. That

concluded his direct testimony.
. The State attempted to discredit the witness by differences in the immediate testimony

and the statement the witness gave Lieutenant Helton. The questioning related to whether or not
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Petitioner was working on 2 weedeaters or tiller in the basement and whether or not he bame out
of the batbroom or came directfy up the steps. He then said “I just told him he needed to leave
and that’s when I saw the knife.” He told him to leave because he was trouble and he had been,
told fo leave before. He had come to visit Trusby quite a few times. He testified that Truosby,
David Pleasants and Ricardo Lee smoked crack cocaine. As a result of the State’s @estioning he
now said he did not see a knife in the beginning but he saw it when Ricardo Lee was on the floor.
The witness stated that he did not remember telling some things to Lientenant Helton. When
asked about Ricardo Lee’s reaction to all of the shots, he said he thought he had blanks. (VoL 11
Tr. 5-41). _

53. Dennis Gale Hubbard. Mr. Palmer then called the Petitioner (Defendant) to testify on his
own behalf. He was a life-long resident of Mercer County, West Virginia, married for 30 years,
had two sons and two grandchildren. Presently, he was an over-the-road truck driver waiting to
be called by FBE out of Dallas, Texas, and had.a cuzrent valid commercial driver’s license. Up
until that time he had no road law violations or had ever been convicted of a felony.

With tegard {o his sorrl,, Trusby, he is an alcoholic and they were trying to get him
straightened out. He dini not want his son associating with Ricardo Lee and he would run him off
when he came around. .

Ricardo Lee had a bad reputation in the commumity. He would break into ﬁeople’s
homes, steal and carry away property and barge fito homes to see what he could get. Trusby’;s
friends were often a conflict between Trusby and his Father. Trusby was the only person in the
home who used drugs. _ '

' He first met Ricardo Lee when Leo just walked by the houseand stopped to talk with
him. It was a casusl meeting and he smelled alcohol on Ricardo Lee. At another time Lee
stopped by and iold him that he had been next door to a local crack den attempting to buy crack
cocatne. Lee asked him about buying crack and he told Lee he did not use it and he should go
away from his house and not come bhack. After this, every time he came around the Petitioner
would run him away.

There was a serious encounter on Tuly 13, 2005, the day before the shooting. Petitioner
was working in his garden and Ricardo Lee came up thé alley and stopped o talk. Pefitioner told
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him that he had repeatedly caught him barging into his house and he did not want him there any
more. Petitioner fold Lee he did not like what he was doing and he did not want him in his
home, Petitioner thought he left, but when he looked around he saw Les going into his house.
He went to the house and started looking for Lee. ‘He found him in the attic with Trusby, Mark
Heatc;n, Jimmy Taylor and someone named Tustin. Lee had also walked in the bathroom when
Petitioner’s wife was taking a bath that same day.

He then told Lee to leave the house and he refused. Petitioner went across the sireet.and
called the police. The police did not appear. During that period of time, Ricardo Lee left,

Petitioner related to the jury that Mark Heaton had Ricardo Lee arrested and after he wasg
released he came to Mark Heaton and told him, “You have me arrested again, ["ll beat the hell
out of you”. Then Petitioner spoke up and said he would have him zested. He testified that he
did not have itin for Ricardo Lee, but did not want him aroumd his house.

On July 14, 2005, in the evening, Petitioner was in his basement working on a garden
tiller and he had a weedeaters that he was soaking in cylinder peneirating oil. Between the hours
0f6:30 p. m. and 8:30 p.m. Trusby came home, then M. Taylor came in, as did Mr. Pleasants,
He heard a lot of noisé and started up the stairs. He heard Trusby call to him to come upstairs.
He heard Trusby tell Ricardo Lee to get away from the crib and get off the porch. Then he heard
a great deaf of noise and he had his weapon in his holster. He carried it becanse he Kved in crack
alley, which was a bad neighborhood. M. Taylor and he were going up the stairs and he lheard
Trusbytell him he Wés going to have to take care of the problem. He said he came upstairs and
came to stand by the piano. It appears they were using the diagram on the floor to indicate the
area. He said Ricardo -Lee advanced 2 feet inside the door. He then told him to leave, but he had
a knife in his hand. Itold him again to go away and he ignored me. I again told him to get out of
my house. Llee acted like he wanted to step-forward. Iwas scared of him and I did not know
what he was thinking. Petitioner paused and stepped backwards one step and started firing.
Petitioner was pretty sure Officer Brools took the knife out of Mt. Lee’s hand,

He said he gave a statement to the police at headquarters. When he aéked the -poh'ce

about his home, they told me to clean it up, because they were through,

On cross-examination Petitio-ner stated that himself, Trusby, David Pleasants, Mark
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Heaton and M. Taylor were in the house when he shot Ricardo Lee. Petitioner had dravm a
diagram of the room for the police and the State was using it {or cross-examination purposes. He
stated there was a lot of confusion at his house that night. '

| Petitioner told the radio reporter that Ricardo Lee was “whacked out on crack cocaine,”
Petitioner testified that two eyewitnesses said he was smoking crack just prior to entering his

home. One ofthe witnesses was Anfonio Frazier and Petitioners answered “We don’t know

 where he’s at.” He also said David Pleasants (Spanky) was down there with Lee trylng to buy

crack. However, Spanky did not see Lee smoking crack.

'The witness testified that hg wanted to keep Ricardo Lee away becanse he admi:tted to
crack ﬁsage and he stole two baseball hats from Petitioner’s home. At that time there were
several people who nsed drugs in the home. Apparently the only two people in and around the
home who did not use alcohol and drugs were Petitioner and his wife, _

Petitioner testified that when he told Ricardo Lee to get out of his house, Lee stated
making motions with the knife. These movements prompted him fo unholster the pistol and
made it visible, not pointing. He again told Lee to leave and he refised. Lee became belligerent,
aggressive and took 4 step forward. That was when he said he shot lim in the leg. Petitioner
used the floor diagram to show distances and his location during the shooting. e was stll
standing until the 10™ shot was fired. | -

He had no recollection of making any statement to the Adams family with regard to
shootmg anyone and said they were busybodles and troublemakers. When he was confronted by
the fact that Officer Brooks testified he did not remove the knife fiom Ricardo Lee’s hand. He
stated both Brooks and Whitt were lying. When asked why he shot Ricardo Lee? Pefitioner
answered, “I feared for my life and I defended myself.” _

The defense rested and the state had no rebutial evidence. At this point in time, defense.
counsel did not propose a Motion for Judgemeﬁt of Acquittal on any of the charges. Itis obvious
that it was a self defense case and shonld have been submitted to the jury for a verdict.

54. Prior to reading the instructions, the Court asked, “So doss counsel want the instractions
recorded? And both answered, “No”, The Court proceeded to read the instructions and advised

the jury that a copy of all would be sent to the room with them.
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55. Imstructions. The Court read a general charge to the jury which contained the following
specific instructions. '

A. Competency of defendant as a witness.

B. Murder in the First Degree, Murder ]11 the Second Degree, Voluntary Manslaughter and not
gulty. |

C. Premeditation.

L. Definition of deliberate and premeditetion,

E. Definition of Malice.

E. Inference of Malice and Intent.

(. Definition of deadly weapon.

H. Two theories of self defense. They are self-defense of one’s person and self~defense of ones

home.

L The State v. Golf Tnstruction.

J. A one and one-half page instruction on the law of self-defense in West Virginia.

K. The last instruction was based upon defense of one’s home and read, “ A person in his own
home who is subject to an unlawfiul infrusion and placed in immediate danger of serious bodily
harm or death has no duty to retreat but may remain in place and employ deadly force to defend

himself.
The teasonableness of the occupant’s belief and actions in using deadly force must be

. judged in the light of the circumstances in which he acted at the time and is not measured by

subsequently facts.” Based upon the subsequent verdict, the jury did not believe it was an
unlawinl intrusion, that Ricardo Lee did not place Petitioner in immediate danger of serious
bodily harm or death, they perhaps believed that Pefitioner used excessive and deadly forcein a
situation that was just not that threatening. These instructions were sent to the jury room b;{ the
Court for thejr information. (Vol. I, Tr. 1[1 4).

56. Closing Arguments. The State split its argument and took the position that this was a case
about needless killing and wasted luman lives and wondered why it all revolved arouad the
Hubbard home. He said the specter of crack c-ocaine hung over the case and the defendant

intended to lay that specter at the feet of Ricardo Lee. The defense tried io make M. Lec the
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unwelcome visitor bringing the poison into the Hubbard home and into their lives, In fact

Ricardo Lee had no drugs in his system at all and he was only dnmnk at the time. Counse]
commented on .the absence of Antonio Frazier and Ms. French asked to approach the bench to
object and the judge then instructed the jury to disregard the comment and that the Defendant had
no burden to do anything or produce anything and those cornments were 0ot to be held against

the Petitioner, |

Counsel for the State related that Officer Sam Whitt arrived on the scene and found
Ricardo Lee lying against the door with a knife near him. He forther said there was 1o evidence
of a struggle in the home, no trail of blood back to the door, Injuries were serious and he said “Tt
hurts, Whitt.”

He commented on the discrepancy with regard to where Petitioner was located when
RJcardo Lee arrived, who opened the door, the knife in the hand of Ricardo Lee, the occupants of
the living room at the time of the shooting, thp location of Jim Bob Taylor.

Dr. Mahmoud testified that he had done more that 4,000 autopsies and that each mark on
Ricardo Lee came from a different bullet and that each shot was a separate continmous fo take the
life of'another. He said firing 10 rounds was beyord self defense. He commenied on the
unacceptable friends Trsby brought to the home. (VolLII Tr. 115 -126).

Ms. French began with a detailed account of the shooting beginning witli Ricardo Lee
Breaking in the door. She said Petitioner came up the stairs to find Rlcardo Lee dronk,
belligerent with alcohol induced adrenahﬂe coursing through his blood standing there in a
threatening manner with a knife. Petifioner fhen began asking RJ.CEiIdO Leeto get out of his
home. He even says “I’'m not going 10 Goddamﬁ anywhere uatil I see my friend.” Mr. Taylor
saw Lee move toward Dennis and thought he was going o do sométhjng to Dennis,

She descibed the physical difference between Petitioner and Ricardo Les and surmised
Lee was trying to get upstairs. Trushy or Spanky had crack and Ricardo Lee was going through
Petitioner to get some. Dennis opened fire mltla]ly to get Lee to stop, but he would not and then
Petitioner fired the weapon until it was empty.

She said when the Police came Petitioner saw Officer Brooks reach down and pick up the

Iknife and thought it came out of Ricardo Lee’s hand.
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She went on to address__MI. Adams and his iability to hear or communicate. She
wondered how he could hear on a busy city street. She stated her client denied the conversation.

Ms. French then spent the remainder of her time on self defense and the right not only to
protect yourself; but to do so within your own home and further advised the jury that Pefitioner

was not guilty of any criminal conduct. (Vol. T Tr. 127-133).

The State then made the second part of its closing argument. He responded io the
allegations of Ms. French b}f saying that if Mr. Lee was such a junlde and ﬁeﬂ bent on
destrucﬁc_m, one would think he would move beyond the door and have a lifle cocaine in his
systern. _ '

He characterized the situation as “...this confinuous boozy, drag, crack party at 120 Poplar
Street....” and referred to it as dope central. (V ol. II Tr. 133-135).

57. Verdict. -The Jury refurned a verdict of guilty of second degree murder on September 1, |
2006. A motion for a new trial was filed on September 19, 2006 and subsequently denied.

58. Sentencing. By order entered Ociober 31, 2006, Petitioner was sentenced to forty (40) years
in the custody of the West Virginia Department of Corrections. Defendant’s appeal was refased
by the West Virginia Supreme Coutt of Appeals on September 25, 2008 on a 5-0 vote.

59. After being convicted, and while serving his sentence, Petitioner has filed numerous civil
actions_in the Circuit Cowrt of Mercer County, West Virginia. Those are as follows: 09-C-78
Habeas Corpus; 10-C-497, Petition for Writ of Mandamus; 11-C-281, Hubbard v. Aboulhosn; 11-
(C-282, Hubbard v. Swope; 11-C-283, Hubbard v. Ash, et al.; 11-C-284, Hubbard v. WVDOC, et
al.;11-C-285, Hubbard v. Adventure Radic;; 11-C-286, Hubbard v. DHHR; 11-C-287,Hubbard v.
City of Bluefield; 11-C-288, Hubbard v. Bluefield Reseue Squad; 11-C-321, Hubbard v. Bird,;
11-C-326, Hubbard v. Houdyschell; 11-C-411, Hubbard v. Sadles, et al., 11-C-476, Hubbard v. -

Public Defend(_ars Corp. et al.; 11-C-477 v. Public Defenders Corp. et al., and 12-C-320 which is

the instant casse.

60. State of West Virginia, ex rel. Dennis Gale Hubbard, v. David Ballard, Warden, Mount

Olive Corrections Complex, Civil Action No. 09-C-78, was denied by Order entered on the 17™

day of May, 2010, by Honorable Omar Aboulhosn.
On December 15%, 2010 a staius conference was held in the Circuit Court of Mercer
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County, West Virginia, concerning Petitioner’s appeal of Court Orders entered May 17, 2010 and
October 18, 2010 wherein Petitioner’s Revised Petition for Writ of Habeas Corpus and ﬁpro se
Petition for Writ of Habeas Corpus were denied. The Court noted that Petifioner’s counsel failed
to make a timely appeal. The trial court found that the May 17, 2010 Order in Civil Action No.
09-C-78 was to be re-entered to permit the Petitioner the reasonable time necessary i order to
perfect his appeal as demanded the interests of justice in this case. The Court stated, “It is the
further ORDER and DECREE of this Court that pertaining to Civil Action No. OQ—C—'%B—OA, the
appeal time begins from the date of entry of this ORDER?. The entry date was December 16,
2010 as stamped by the Mercer County Circnit Clerk.

On January 18, 2011, a Notics of Appeal Forn was filed in the \K}est Virginia Supreme
Court of Appeals by stamp of Rory L. Perry, I, Clerk. The form was prepared by Michael P,
Coolgé, counsel for Petitioner, and his certificate of -service indicates that it was mailed on
Jaruary IL‘L 2011. Petitioner’s brief was stamped by said Clerk’s Office on J anuary 27, 2011.
On June 21, 2011, The West Virginia Supreme Court of Appeals, in Hubbard, -V._Baﬂard,
Warden, No. 11-0125,. dismissed the case for failure fo timely perfect the appeal.
01. On June 7, 2012, feﬁtioner filed Habeas Corpus No. 12-C-320. The first page states, “THIS
PETITION DEALS EXCLUSIVELY WITH, AND RAISES ONLY, THE GROUND OF
INEFFECTIVE ASSISTANCE OF COUNSEL AT THE PETITIONER’S OMNIBUS HABEAS
HEARH\I G IN MERCER COUNTY CIRCUIT IN CIVIL. ACTION 09-C-78-0A.”
62. At this point it is necessary to point out that Petitioner set forth in his prior Habeas Corpus,
09-C-78, that his trial counsel were ineffective in that they:

a. Failed to adequately prepare for trial;

b. Failed to motion the trial court for a change of venue;

c. Failed to motion the trial court for an Order allowing the Petitioner to undergo a

competency evaluation.
d. Failed to protect the Petitioner’s interesis in having a fair trial when a contirmance was

not granted upon the inability to locate a witness,

e. Failed to gain an acquittal based upon the affimative defense of self defense at his

conviction was based upon insufficient evidence.
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The Judge proceeded to determine that Petitioner had 20 valid claim of ineffective
assistance of counsel during the underlying trial. .
63. In the principal case Petitioner alleges that his lawyer in the former Petition for Wit of
Hab ﬁ;as‘Corpus failed to provide effective assistance of coungel for the following reasons.

a. Michael P. Cooke failed to develop certain facts and raise certain issues by failing to
object to the prosecutor’s remarks in opening statements that were false and misleading.

b. Michael P. Cooke failed to develop facts that frial counsel failed to call Stephen C.
King of the West Virgiﬂia State Police Forensic Laboratory to testify to the results of fingerprint
festing, . | \ _

c. Michael P. Cooke failed to develop facts that trial counsel failed to object to

individuals testifying to the results of toxicology when they had not performed the studies.
d. Michael P. Cooke failed to develop facts that frial counse] failed to move for a mistrial
after the testimeny of Officer Sam Whitt when he failed to corraborate a critical statement made -

by the prosecutor in his oia ening statemnent.
e. Michael P. Cooke failed to develop facts that trial counsel failed to cross-examine D,

Hamada Mamoud, the State’s medical examiner, as to what effect the blood transfusions

allegedly given the victim, may have had on the resulis of the toxicology test.
f. -Michael P. Cooke failed to develop facts that trial counsel failed to subpoena the actual

person who performed the toxicology tests so that he could be challenged with regards to the

results.
g. Michael P'. Cooke failed to develop facts that irial counsel failed to call witnesses to

attack the credibility of one Pat Adams who festified that Petitioner told him that he was going to
Jkill the victim. - ‘ , -

h. Michael P. Cooke failed to develop facts that irial counsel failed to call witnesses who
would have testified that the victim had previously broken into the witness’ house and had 1o be

foreibly removed.
L. Michael P. Cooke failed to develop facts that trial counsel failed to move for a mistrial

because the prosecuting attorney implied that the Petitioner had a burden to call a states witness

and the witness failed to appear because he had no truthful testimony to offer.
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j. Michael P. Cooke failed to develop facts that trial counsel failed to adequately cross-
examune Detective Tom Helton with regard to the fact that the only set of fingerprints submmitted
with the knife were those of the Petitioner.

k. Michael P. Cooke failed to develop the fact that tria] counsel faled to move the court
to quash the indictment b eeause Detective Tom Helton gave false and misleading testimony to
the gran& jury. ' _

1. Michael P. Cooke failed to develop fhe fact that trial counsel failed to recall Officer
Sam Whitt and cross examine him as to the positioning of decedent’s body after Officer James

Brooks” testimony was contradictory.

m. Michael P. Cooke failed to develop the fact that trial counsel failed to adequately
cross examine the medical examiner as to the effect aleohol and/or crack cocaine had on the

decedent’s ability to stay on his feet after he hed been shot.
n. Michael P. Cooke failed to develop the fact that frial counsel failed to present evidence
that bullet patterns on the wall that the victim was advancing upon Pefitioner and continued to do

so after he was shot several times. _
0. Michael P. Cooke friled to develop the fact that trial counsel failed to call as a witness

Kenny Coy to testify that the victim sold him a bicycle that had been stolen from Petitioner’s
front yard. J ' '

p. Michacel P. Cooke failed to ‘develc;p the fact that trial counsel failed to call rescue squad
witnesses to rebut Officer Whitt’s testimony as to the positioning of the body

q. Michael P. Cooke failed to develop the fact that frial counsel failed to impeach Officer
Whitt on the distance of the body to Petitioner at the time of the shooting,

1. Michael P. Cooke failed to develop the fact that trial counsel failed to object to
members of the jury being state and county employees.

s. Michael P. Cooke failed to develop the fact that frial counsel fa.ﬂed to ob] ect to the
Prosecutor identifying the murder weapon as a .9mm instead of a .3 80. _

t. Michacl P. Cooke failed to develop facts that the tHal eomjsel failed to subpoena
Virgie Hubbard to testify that the victim walked in the bathroom on her prior to the shooting and
Trusby Hubbard to testify that he canght the victim spying on Virgie Hubbard as she bathed. |
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u. Michael P. Cooke failed to develop the fact that the tdal counsel failed to introduce
into evidence two reward posters to impeach the credibility of Pat Adams and James Taylor.
v. Michael P. Cooke failed to develop facts that the trial counsel failed to object to the

mntroduction of Petitioner’s radio inferview.

w. Michael P. Cooke failed to develop facis that trial counsel failed to elicit evidence of
a statement Officer Whitt made in Petitioner’s presence. '

aa. Upoﬁ appeal of the Habeas Corpus Decision Michael P. Cooke placed a statement in
his brief that was highly detrimental and prejudicial to petitioner. He stated that the victim was
taken to Bluefield Regional Medical Center (hereinafter “BRMC™, where he died from the
multiple gunshot woﬁnds. The petitioner’s wife was employed at BRMC, and was working at
the time the victim was shot and taken to BRMC for treatment. Upon learning of the shoating
that transpired, she left work and went home to the crime scene. N

bb. Michael P. Cooke failed to perfect his appeal of the circnit court’s denial of habeas
corpus by failing to point out that the court used the wrong standard to mule on a denial of a
continuance. He further added faiture to move the court for a change of venue; eliciting evidence
at trial that placed the petitioner in a negative light; and failure to have the petitioner undergo a-

competency evaluation.
ce.” Michael P. Cooke faited to advise the Petitioner at his omnibus hearing when he

advised him not to waive his attorney- client priviiege when Elizabeth French was testifying.
dd. Michael P. Cooke failed to develop facts that one of the defense witnesses, James
Taylor, who changed his testimony at trial received money inside the courthouse from the
victirn’s sister,
ee. Michael P. Cooke failed to ;tender effective assistance to Petitioner at the omnibns
hearing by failing to allege that cumulative error at the underiying trial denied him a fair trial.
Under this sub-division Petitioner alleges twenty~fou;r sub-grounds and those are hsted as

follows: )
1. Tral Counsel’s failing to object ta the prosecutor’s prejudicial remarks;
2. Trial Counsel’s failure to call Stephen P. King, the fingerprint examiner to testify;

3. Trial Counsel’s faiture to object to Detective Helton’s and the medical examiner’s
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testimony as to toxicology reports which they did not prepare;

4. Trial Counsel failed to adequately cross-examine Detective Helton;

5. Tral Counsel failed to move to quash the indictment because of false and misleading
grand jury testimony. ' 'I

6. Trial Counsel failed to adequately cross-examine Detec-ﬁve Helton;

7. Trial Counsel failed to call ’ILhe actual person who performed the toxicology testing;

8. Tmnal Counsel failed to caﬂ a witness to impeach the credibility of Pat Adams, state’s
wilness;

9. Trial Counsel failed to call as witnesses John and Tammy Worley who allegedly

would testify that the victim had broken into their home.
10. Trial Counsel failed to move for a mistrial after the prosecutor inipﬁcated that the

defense had & duty to bring in a witness.

( ' 11.Trial Counsel failed to recall Whitt to testify after Brook’s testimony coniradicted is
v testimony.
; 12_- Trial Counsel failed to recall Whit to testify about the positioning of the victims
body. ' '

13. Trial Counsel failed to move for a mistrial after the testimony of Officer Whitt failed
to corroborate the prosecutor’s statement that Mis: Fubbard came home éud cleaned
up beiore the police came back to complete their investigation;

14. Trial Counsel failed to object io state and county officials serving on the jury;

15. Trial Counsel failed to object to the prosecutor’s misleading remarks about the
weapon the petitioner used in the crime.

16. Trial Counsel failed to object to Petitioner’s radio interview coming into evide_:nce.

17. Trial Counsel failed to adequately cross-examine Officer Whitt about the dimensions
of the room in which the shoofing took place;,  _ __ _ . __ _ _

18. Trial Counsel failed to imtroduce evidence of bullet hole patterns which were

consistent with self defense;

.

N 19. Trial counsel failed to introduce evidence that the victim stole a bicycle out of

Peittioner’s yard two weeks prior to the shooting;
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20; Trial Counsel failed to properly investigate and call rescue squad members to testify
as to the position of the victim’s body when they arrived on the scené;
21. Trial Counsel failed to adequately cross-examine Officer Whitt with regard to the
distance of the body of the victim from where Petifioner shot the victim;
22. Trial Counsel failed to present evidence of reward posters;
23. Trial Counsel failed to present Virgie Hubbard o testify that the victim walked
info her bathroom when, she was taking a bath and Trusby Hubbard to testify he saw
the victim spying on his mother while she was bathing; -
24. Tral Counsel failed to introduce a statement made by Officer Whitt to the Petitioner
on the night of the shooting.
In addition, Petitioner alleges the following grounds: _
Triat Court’s failure to grant a continuance so defense counsel could locate a witness.
The lack of aﬁrelimjnary hearing. '
Ineffective: asgistance of coﬁ.nsel,
Prosecutorial remarks during closing argument.

Justification of shooting under W.- Va Cede, 55-7-22.

DY oA W o

Insuificiency of evidence to convict.

64. Petitioner Dennis Gale Fubbard is presently ]'ncarc;,era’ted in the Stevens Correctional Center
of the West Vizginia Division of Correcticns.
65. Dennis Gale Hubbard duly filed aPOST -CONVICTION HABEAS CORPUS FORM

" APPLICATION TO PROCEED IN FORMA PAUPERIS AND AVFIDAVIT and it is clear from

_ the contents thereof that he is eligible for Court appeinted counsel.
On June 19, 2012, Honorable Menis E. Ketchum, Chief Justice of‘the Supreme Court of
— =~ ~presiding in said Petifion for Wit of Habeas Corpus. — o
By Order dated February 21, 2013, the court granted a Writ of Habeas Cbrpus, drdered
{ the state to file an answer within 30 days and appointed Paul C. Cassell, an Attorney eligible for

appoinfment to represent indigent defendants in Mercer County, West Virginia, to represent
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Dennis Gale Hubbard.
06.. By letter of August 19, 2013, the state conceded that petitioner had received ineffective
assistance of counsel with regard fo his prior habeas corpus petition( The Appeal of a prior
Habeas Corpus Decision). The state did not object to an Order granting the relief of a new
habeas corpus proceeding, '
67. On December 02, 2013, an Amended Petition for Writ of Habeas Cotpus, checklist of
grounds asserted or waived and Memorandum'iu Suppoﬁ of Amended Pefition for Writ of
Habeas Corpus was filed by Paul Cassell, court appointed Counsel for Dennis Gale Hubbard.
08. The Amended Petition for Writ of Tabeas Corpus sets forth the following grounds:
a. Ineffective assistance of trial counsel. _
(1} Counsel failed to adequately investigate the case.
(2) Counsel was ineffective in addressing consiiiutional error.
(3) Counsel was ineffective in communicating with petitioner, insufficient description of
the crime scene, challenging the position of the victim’s body, failed fo prevent
hearsay tesﬁmony, prosecutor argued facts outside the admitted evidence, prosecutor
offered opinion evidence without pfab er foumdation,
b. Comulative error.
¢.. The Castle Doclrine requires a new trial.
d. Losh List.
09. The Losh List attachment sets forth the following additional grounds fdr relief:
a. Prejudicial pre- trial publicity.

b. Coerced confessions.

j

States knowing use of perjured testimony (inconsistent statements).
d. Excessiveness or denial of bail.

e. Ineffective assistance of counsel.

f. No preliminary hearing.

g. Refusal of confinuance.

h. Refusal to subpoena witnesses.

L. Constitutional errors in evidentiary rulings.
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J- Instructions to jury (Castle Doctrine).

k. C_Ilaims_ of prejudicial statements by frial judge. (Regarding continuance.)

L. Sufficiency of Evidence.

m. Excessive sentencing,
70. On No-vember 10, 2014, a trial on an Ommibus Pefition for Writ of Habeas Corpus in this
case was held in the Circuit Court of Mercer County, West Virginia, and attended by Petitioner,
Dennis Gale Hubbard, in person, Panl Cassell, Esq., counse] for Mr. Hubbard, and Scott Ash,
Esq., counsel for the Respondent, Marvin C. Plumley, Warden. _
71. At the evidenfiary hearing Petitioner 'cajlad to testify Jefitey Wayne Pike, Elizabeth A.
French, James Palmer, Dennis Gale Hubbard, Jr., and Dennis Gale Hubbard. The following
cxhibits were presented on Petitioner’s behalf: No. 1. Report made by Petitioner’s Expert

-Witness Jeff Pike. No. 2. Bluefield Police Department Complaint Report, No. 3. West Virginia

State Police Forensic Laboratory Report/Toxicology Reporl. No. 4. Statement of Tammy |
Worley. No. 5. Statement of. Clinton Hawkins. No. 6 Statement of Tammy Hawkins. No. 7
Elizabeth French witness 1ist. No. 8 French Subpoena List. No. 9 Statement of John Worley. No.
10. Statement of Anfonio Frazier . No. 11. Statement of (len. Dale Frubbard:
72. Petitioner wished to call four (4) additional witness by deposition and the State did not
object. Those witnesses were Dr. Shaker, Justen Hawkins, Tammy Hawkins and Officer R. D.
Davis. These four depositions were to be completed prior to December 31, 2014. The
depositions of Adel Shaker, M.D., Justin Hawkins, and Tammy [Tawkins were taken on
December 30, 2014. Tt was determined by Counsel for Petitioner that there was no usefiil
information that could be obtained from Officer R. D. Davis, because he did not even rememt;er
being in the house of the Petitioner.
73. Atthe beginning of the Omnibus Habeas Corpus Proceeding the parties agreed to stipulate as
follows:

(1) All the ériminal record in the undeilying proceeding .

(2) Al exhibits sither have filed with regard to this petition.

(3) Underlying criminal case record and all exhibis.

(#) "The record of the prior Habeas Corpus Hearing.
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74. Jeffrey Wayne Pike. This witness testified that he is the CEO of “Complete Surveillance
Investigative Services”, of Wythe County, Virginia, and was called as Petitioner’s first witness.
Mir. Pike was a former game warden, city police officer and general law enforcement. In the staua
of Virginia, heis a general instructor on a wide range of topics. When offered as an expert on
police procedure, crime scenc analysis and investigative technique, there was no objection by the
State and he was, therefor, reco gm'zéd ag an expert.

He testified that he reviewed docurents, exhibits, reports, photo graphs, etc. He felt that
the police scene investigation did not even reach the “minimum of norhlalcy” m any agency and
did net even come close to being adequate. He had trouble with the time line, and had difficulty
understanding that while the crime scene was being processed by one or two ofﬁcers, one officer
transported Petitioner to headquarters so that I't. Helton conld take his statement. L. Helton had
not been to the scene at that point and when he ardved at police headquarters, Petitioner was
sitting in the hall.

He took issae that some of the people who lived in the house were allowed to remain

after the police did theit work and left. He thonght it was just a mess, even though all of the

witnesses were known, Petitioner admitted he shot Ricardo Lee, witnesses saw a knife and some
didn’t, phetcle were taken, the knife found was sent to the Department of Public Safety and blood
sarmples from Ricardo Lee were senf to the Department of Public Safety. There were live fact
witnesses and this was a clear self defense case, This was not a case of an unknown perpetrator
nor necessity of a “television CAT” performance.
75. Elizabeth French. Ms. French testified that she was trial counsel for Petitioner and had
bired an investigator named Ms. Roebuck. The investigator took a staternent from Tammy
Worley, Tustin Hawkins, Tammy Hawkins and John Worley. . '

Her client was asserting self-defense , defense of himself and defense of his home. She

- did not call Ms. Worley to testify because she believed the case rested upon Petitioner bimself

and his test]mony She also stated that Ricardo Lee was an unwanted guest and there was no
dispute that he kicked the door in and entered the Petitioner’s home. Regardless of all the
witnesses and issues she believed the case tuned on Petitioner’s story, his conduct and self

defense. She finther acknowledged the statement of Ms. Worley that Ricardo Lee broke into her
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house on a previous oceasion.

The statement of Justin Hawkins was in. Ms. French’s possession prior fo trial and that
statement related to the testimony of Pat Adams. Mr. Adams testified that Petitioner said he was
going to “kill him a niggar”. Justin Hawkins was allegedly going fo festify that Petitioner did not
make such a statement. Ms. French said Pat Adams was a terrible witness and diffienit to
understand. She secred to state that the reason she did not use Fustin Hawkins was the fact that
he was 16 years of age, nobody on the jury conld understand Mr. Adﬁms, Justin was riding a bike
up and down the street while Petitioner was talking with Mr. Adams, and she had an opinion that
he did not hear the entire conversation. Adams’ knowledge of a reward was not a huge issue
when they were preparing for trial. Justin Hawlkins also would have testified with regard to -
Ricardo Lee’s reputation for drugs and violence.

Ms. P:reﬁch also testified that she had a statement from. Tammmy Hawkins that stated,
among other things, that there were reward posters of $10,000.00 around town , that she knew
that the Hubbards had asked Ricardo Lee fo leave their property, and Lee had a reputation for a
propensity for violence. She explained that all of the State’s witnesses testified to those facts, it
was not a trial issue and furthermore it was simply not an issue. Bveryone in the trial knew }

Ricardo Lee burst into the house and was an unwanted guest. _ )

She subpoenaed several witnesses, but did not call them all. The State witnesses were
cross-examined by her and established the information she needed from them. She had the
witnesses there “Just in case.” Pat Adams was such a horrible witness and Ms. French knew his
daughter could had testified fo the same facts. When the State did not call her, she just left the
issue alone. This was clearly a trial tactic.

When J o_hn Worley’s testimony was mentioned as a witness and she said, “....it simply
wasn’t an issue that Mr. Lee was an unwanted individual in Mr.. Hubbard’s house that evening.
It simply — it was uncontested.” She was of the opinien that it was not a trial issue as well.

" She was also asked why she did not call Andre Frazier, because he had seen Ricardo Lee
with a knife. She said ﬂley"atftempte(-i to Iocat\;: him and failed to do so. Mr. Cassell did not
subpoena him for this hearing as well. Ms. French moved the court for a continuance, but the

motion was apparenily denied and Mr. Frazier was nowhere to be found for the trial.
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Ms. French said she only called two witnesses because all of those present in the house

.When the event occurred were called by the State She added that Dennis had to testify and he

did not present well to the jury to maintain a self-defense claim. There were so many things that
the State did not dispute, but it still came down to Petitioner’s testimony and she could no
nqt}ﬁﬁg about that igsue. _ .

She ]i_ad no memory of her pre-trial visits with the Pefitioner. She recalled three jail visits
and going a fourth time, but on the fourth occasion Pefitioner was unavailable. She talked to him
on the phone and would rely on Petitioner’s testimony for the number of fmes he called. The
trial strategy was always up front. It was a self-defense case. She also agreed that there may
have been other witnesses Pefitioner wanted called. ]

Cross-cxamination by Mr. Ash revealed that Ms. French had adequate time to prepare for
trial and that Mr. Palmer was co-counsel. She re'yealed that she worked for the Public
Defender’s Office. and had practiced law from 1997 to 2006 and all her cases were ciiminal

cases.

sShe felt that Petitioner was a stubborn individual who felt a sense of self-righteous
Indignation over even being charged with a crime and it came across af the trial during his
testimony and there was no way that could be fixed. e also géwe an interview where he
sounded like he was gloafing about the shooting havtng- happened. She said he had to testify
because it was a self defense case.

She testified that she would have called Trusby Hubbard, Mark Heaton and David
Pleasants if the State had not called them. ‘

She said it came down to the testimony of Petitioner and that he had a total lack of
remorse and he came across as gloating and proud of the fact that the shooting occurred.
76. James Palmer. This witness testified that he was an attorney in Mercer County, West
Virginia, in 2006, and was court appointed to act as counsel for Petitioner in fhe underlying
criminal case along with Ms. French, |

It appears Ms. French was lead counsel, and Mr Palmer remembered talking with

Petitioner, but did not remember where. He did not remember a lot of the defails of tﬁe case from

eight years ago.

IES:
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On cross—examjnatioq he did remember that they did not think any type of expert was
necessary, but the main issue was strategy-. They had to frame the case fo show that Petitioner
was not gimning for Ricardo Lee.

He had cross-examined Pat Adams and remembered him as having a hearing and
articulation problem. He and Ms. French had gone to the scene of the sheoting and mterviewed
some witnesses. They went tErough the Hubbard house, At that Hime he had participated in fhree
prior murder trials.

77. Dennis Gale Hubbard, jr. The witness is the son of Petitioner and he was in the horne in
2007 and saw three bullet holes. Two in the wall and one in the window.

He was a former taxi driver and knew Ricardo Lee. Lee Wbuld stiff him on the taxi fare.
78. Dennis Gale Hubbard, 8r. He testified that Paul Cassell was his court appointed counsel
and that his attomey followed his instructions with regard to the issueé he wished to present.
‘They began talking about his trial attomeys . He said he talked with Ms. French three times at
the janl, ag much as three times on the phone and talked with her during the trial. He said she did
not discuss trial stratepy ’V;fiﬂl him or prepare him to testify. He denied her counseling him on
how to present himself to the jury. She did give him a list of witnessés, but did not discuss them.,
He gave._her the names of witnesses, but she failed to call them to tesﬁfy. His witnesses would
have testified to bullet holes in the walls, the Officer who fransported Trusby and him to the
police department and who followed the ambulance to the hospital with Ricardo Lee. The
witnesses also knew Pat Adams.

In regard to Pat Adams, they knew he was a pathological liar and would do anything for
money. He also wanted Kenny Cor;ick fo testify that Mark Heaton’s bicycIé had been stolen.
‘When he asked her if she ‘was going to call the Hawkins, she said it would mm-:e harm than good.
He knew there were elready self-defense laws that had already been ruled upon that say quite
plainly that he committed no crime, He also thought that there should have been detailed crime
scene drawings. He did not agree with the room size as laid out on the Courtroom floor.. There
may have beena 2 foot variance on length or width. l ' *

He did not know about the availability of a jury view and the house is gone now. Ms.
French did not property address the physical pesitions of himself and Mr. Lee. He felt this was
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important with regard to Mr. Lee, after he was shot, He was ofthe opinion that the State’s
witnesses ‘were telling the jury an “outright lie”. He said the attorney for the State told the jury
Petitioner’s wife cleaned up the scene and it was not true because Jimmy Taylor did the cleaning.
There was no evidence that his wife hurried home to clean.

He testified that co-counsel, Mr. Palmer, had no contact with him. ﬁnﬁl ths trial and all of
s pre-frial conferences were with Ms. French.

He stated he had concems about a statement he allegedly gave to Adventure Radio which
was played for the jury at the close of the State’s case. He filed a civil action against the radio
station after his conviction. Now he says in his Habess Corpus testimony that it was in fact a
police officer and the man was not brought forth to be cross-examined at the trial. He believed
that it was “never passed in law that you could use a cassetic t'ape 111 the couﬁroom Of an
electronic recording devise (sic.) tape).”

Counsel for Petitioner then directed the Petitioner to the Losh list and the issues he raised
were as follows: '

&. Prejudicial pre-trial publicity. This was related to Newspaper Atticles and he testified that
they were false. It was reported that he shot a man with a .38 when, in tact, he used a.380. One
is arevolver and the other is a semi-automatic. They also reported it was a 9 mm. It was strange
that a newspaper reparter was at the top of the steps when he was brought to the courthouse, It
also reported Ricardo Lee was in his doorway when he was well inside his honse. He believed
that it was “clear cut perjury”. '

b. Incons@stencies of where Ricardo Lee was Iying at the time the police entered the house.

c. Coerced confessions. This relates to the Adventure Radio mterview. It indicated that a crime

* was commitied when it was not true. He tried to relate this issue to false statements made by Mr.

- Taylor, who lived in his house. Mr. Taylor apparently testified three times; grand jury, trial, and

this case. There was some differences as to how and when he saw a knife.
d. Insffective assistance of counsel. He said this ground was set forth in his brief
e. Excessiveness or denial of bail. There was no testimony as to this matter.

. Lack of preliminary hearing. This is frue. He was indicted without 2 wartant being issued by

a magistrate.

11420
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g- The Court refused a continuance because the defense could not locate Andre Frazier and
Thomas Hankins,

h. Refusal fo subpoena witnesses. Ms. French did not subpoena witnesses from a McDowell
County Police Department to testify as to the bad reputation of Pat Adams. The Worley were not
brought forward and Tammy and Justint Hawkins were subpoenaed and never put on the stand.
L. Constitutional error and evidentiary rutings. He related this ground to the Adventure Radio
Statement, false statements made by the police otficers who testified at the trial, and failure to
give an instruction on the “Castle Doctrine”.

k. Prejudicial Staterments made by the JTudge at sentencing and denying his motion for a
continuance. He alleges that the judge said “You disgust me.”

L. Prejudicial statements made by the prosecutor, Ile related this to the condition of fhe house
and asking questions that elicited lies from the witnesses. |

m. Sufficiency of evidence. Self defense. _

1. Excessive sentencing. He received a 40 year sentence, which is according to stafute.

0. Failure to appoint preferred counsel. _

p. Grand jury. -Only Lieutenant Tom Helton was used before the grand jury. -

g. Statements made by Prosecutor. Tn the grand jury room they said Dennis Gale Hubbard was
charged with first degree murder. - I

1. Inadequate instructions. Castle Doctrine. No crirﬁe committed.

s. Tral testimony that J. T. Brooks told him to put his gun inside and he did not need to be carry
it outside. Hehad called the police due to threats made by a man with a gon. His attorney did
not cross-examine him about that issve. There was nothing else in the record to indicate that it
was ever an issue,

t. Pat Adams lied about the reward mone—y. He said he didn’t catch all of what Mr. Palmer was
talking about.

Upon cross-cxamination by Mr. Ash, Petitioner said he was 7 feet from Mr. Lee when he
first shot him. He also séid M. Lee got within 2 feet from him. At this time Petitioner used the
diagram on the courtroom floor and the location of the table ( as the piano) to say he was backing

away from Lee while he was shooting. There was a disenssion about the taped interview and

40 k]




Petitioner said Ms. French gave bim a copy of a franscript before the tape was played. She said it
was the radio interview I did with Adventure Radio. It had police written on the surface.

After the Petitioner temporarily rested, the Court asked Mr. Ash if he had any witnesses
and he stated that hf;‘ had intended to call Ms. French as a witness, but since Petitioner called her
and he cross-examined her, it was not necessary.

Petitioner’s counsel asked to submit four depositions of witnesses who could not appear.
79. Adel Shaker, M. D. This witness pot both his medical and law degree overseas. Heisa
pathologist. He is the chief medical examjger in Nueces County, Texas, as has been so employed
for seven months. During his entire career he said he has done 9, 750 autopsies. He said he also
did toxicology reviews. It was stipulated that he was an expert in forensic pathology.

In this case he is a hired expert and he received an antopsy repoft, toxicology report and
autopsy photographs. All reports indicate that Ricardo Les was acutely intoxicated. His
condition was consistent with a person-being in a status of rage and he would be involved in
fights or physical altercations. He also received a blood transfision and fluids. These diluted his”
medication and alcohol level and the findings on the toxmolo gy report would be higher. ¥ would

also flush out some medications.

When asked about the gunshot wounds he praised the findings of Dr. Mahmoud and
agreed that all shots were from front to back. He said those types of wounds give the impression
of a confrontation. All of his work and opinions were to a reasonable degree of medical
certainty.

Oﬁcros&examination the Doctor could not estimate how much higher the alcohol levels
could rise. Given the history of daily drinking, transfusion and fluids the blood alcoho] should
have been higher at the time he was shot. However, he could not say how much hi gher. He also
agreed with the canse of death stated by ID. Mahmoud and all three chest wounds were fatal.
When Mr. Ash asked if there was any way.of telling which bullet struck first, the doctor 7
~ answered that there was no scientific method for that determmatlon The distance between the
Petitioner and Ricardo Lee was “beyond two feet”.

80. Tammy Hawlins. This witness was on the witness Jist prepared by Ms. French and she had
a statement taken from this witness by Ms. Roebuck. She knew of Mr. Lee’s reputation of being
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a crack addict and her son had had trouble with him at one point in time. He threatened to beat
her son up and cut his head off and it happened down at Petitioner’s hotise. Ricardo Lee was a
bully and her son was afraid ofhim. On more than cne tims Petitioner and his wife made it clear
to her that Mr. Lee was not welcome in their home. On several occasions she was there Mr. Lee
just walked in without knocking and 1t was an ongoing problem. Petitioner had called the police
on Ricardo Lee at a fime when she was in the house. |
‘When asked if Mr. Adaims said anything to her about a reward, she said ...I could not

understand Mr. Adams when he spoke.” Basically she just ]mev_v that they got a new car about
that time. On cross-examination she said she could not really say how they got the car. -

. She was present at the Hubbard’s home the morning after the éhooﬁa:tg and saw bullet
holes in the wall and floor. | . _

- She agreed that Ricardo Lee would leave the house when told, but his departure was
reluctant and argumentative. She was not subpoenaed to trial in the case, but remermbers talking
to a female investigator. She époke with Petitioner’s counsel Elizabeth French and she told her
she would hurt Petitioner more on the stand than she would help him.

81. Justin Hawkins. Mr. Iawkins testified that he lived at 221 Poplar Street, Bhuefield, WV at
the time of the shooting and on the day of the deposition, he knew Mr. Hubbard and Ricardo Lee.
He referred to Petitioner as 2 kind man who wouldn’t hurt a fly, and a good fiiend of his.
Ricardo Lee, on the other hand, was an alcoﬁoﬁc, drog addict, troublemaker and neighborhood
nuisance. He could .1101: remember why, but Ricardo Lee threatened him when he was a teen-ager
and Mr. Lee was intoxicated. He was also present when Ricardo Lee threatened Mark Heaton

aud Trusby Hubbard.
When asked if Ricardo Lee carried a kmfe ke said ﬂlat he carried a folding knife and

would often have it opened and visible.

He stated that an mvestlgato;r took a statement from him and his mother and they both
attended the trial, but were never called as witnesses.

After the shooting he went to the Petitioner’s house and saw bullet holes in the walls, It,
therefore, appears that some projectiles went throngh Ricardo Lee or Petitioner fired more that

the 10 rounds fo which he admitted firing,
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He was at the Petitioner’s home the daj.z prior to the shooting and recalled Petitioner
asking Ricardo Lee to leave twice. After the second timne, Lee left. He'said Petitioner’s ﬁext
door neighbor accused Lee of stealing something, but he conld not say what he was accused of
stealing. That neighbor was one Annie Silcox.

Cross-examination by Mr. Ash revealsd that Ricardo Lee wag always drinking because
you could smell alcohol in his presence. He could not remember if T.ee was ever viglent when
asked to leave. He denied even seeing Pefitioner wearing a gun. He also stated that Ricardo Lee
always carried a folding knife. Neither he nor his mother, Tarmmy Hawlkins, ever had a violent
conversation with Ricardo Lee. _ '

He was iold to be at Court, but never spoke to the lawyers for Petitioner. .

At the close of his testimony he Waé offered the option to waive or read and sign his
deposition. He said he would like to read if, but there was no place where he signed the
deposition 4nd the undersigned’s copy is marked "ORIGINAL>,

62. OFFICER R. D. DAVIS. This wilness was never depoéed because hie told Petitioner’s
Counsel ’rhét he rdid not remember being at the scene of the shooting. His testimony was sought
to prove there were builet holes in the wall. (Closing Arguments Tr. 6).

CONCLUSIONS OF LAW:
In Losh v. Mckenzie, 166 W. Va. 762, 277 S.B.2d 606 (1981), with regard to Pefitions

Tor Writ of Habeas Corpus, the Court decided that st the conclusion of the hearing the judge
should enter a comprehensive order which addresses not only the g{:oﬁndé litigated, but the
grounds waived as well. )

On December 02, 2013, Petitioner and his Counsel filed a “Checklist of Grounds
Asserted or Waived in Post-Conviction Habeas Corpus Proceeding”. Both si gned the document
and it was filed in the Office of the Cl«;:rk of the Circuit Court of Mercer County, West Virginia,
on the saﬁle day. ‘All grounds checked on the “Checklist” as waived may not be assested in

' future habeas corpus proceedings absent unusual ciroumstanceé, such as the iﬁefféctive assistance
of counsel at the habeas corpus procecding, or the retroactive application of new rule of law
applicable to petitioner’s conviction. The signature of the Petitioner on the checklist shall be his
cerfification that he has discussed the effect of this form with his attorney, and that he
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understands that all grounds checked as “waived” may not be asserted Jater.
The grounds specifically waived in this Habeas Corpus proceeding are 2s follaws:
Trial Courtlacked jurisﬂicﬁon -
statute wnder Whilch conviction was obtained was unconstitutional
Indictment shows on face no offense was committed
Denial of right to speedy trial
Involuntary guilty plea
Mental competency at time of crime
Mental competency at time of trial
Incapacity to stand frial due to drug-use
Langnage barrier to understanding the proceeding
Denial of counsel
Failuxe of counsel o take appeal
Consecutive sentences for same transaction
Suppression of helpful evidence by proseentor
Falsification of a franseript by prosecntor
Unfulfilled plea bargains.
Information in pre-sentence report erroneous
Double jeopardy .
Irregnlarities in arrest
IMegal detention prior to arraignment
Irregﬁlm‘ities or errors in arraignment
Challenges to the compeosition of grand jury or its procedures
Failure to provide copy of indictment to defendant
Defects in indictment '

" -Improper venune

Pre-indictment delay
Prejudicial joinder of defendants
Lack of full public hearing
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Nondisclosure of Grand Jury minutes
Refusal to turn over witness notes after witness has testified
Claim of incompetence at tinze of offense, as opposed to time of frial
Claims concerning use of informe'l‘“s fo convict
Acquitfal of co-defendant on same charge
Defendant’s absence from part of the proceedings
Improper communications between proseeutor or witness and jury
Quéstian of actual guilt upon an acceptable guilty plea
Severer sentence than expected
Mistaken advice.of counsel as to parole or probation eligibility
Amount of time sérved on sentence, eredit for time s-erved -
‘The issnes that should be-'addressed' in this Order are as follows:
Prejudicisl prefrial publicity
Coerced canfession
States knowing use of perjured tesﬁmoﬁy ( inconsistent stafements)
neffective assistance of counsel ( multiple issues)
Exeessiveness or denial of bail
No preliminary ﬁearing
Refusal of continuance
Refusal to subpoena Witnes-ses
Constitutional errors in evidentiary rulings
Instructions to jury (castle doctrine)
Claims of prejudicial statement of trial judge ( regarding a continﬁance)
Sufficiency of evidence '

Excessive sentence

"~ DISCUSSION OF iSSUES AND GROUNDS FOR HABEAS CORPUS.
CONCLUSIONS OF LAW
In Losh v. Mckenzie, 166 W. Va. 762,277 8.E.2d.606.(W, Va. 1981), the West Virginia
Supreme Court of Appeals held that an omnibus habeas corpus hearing provided in W. Va. Code
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53—4A»1, et seq. (1961) traditionally occurs when an applicant is Iepreseﬁted By counsel or pro

se, the trial court inquires into afl the standard grounds for habeas corpus relief, a waiver of those
grounds not asserted is made by the applicant upon advice of counsel, a hearing is held and at the
cbnclusion of the hearing the Court will address each and every ground asserted and specifically
state which grounds have been waived.

Having listed all of the grounds waived by the Petifioner based on the Losh List which
came out of that case, the Court will address each and every ground asserfed énd not waivéd.
PREJUDICIAL PRE TRIAL PUBLICITY.

Thas ground for relief usnally manifests itselfin a motion for change of venue filed by
counsel for a defendant in a criminal case. There is a myriad of defense motions which can be
filed and heard in a criminal prosecution. But, defe_nse counsel must apply their skills to file only
those motions which are relevant and have a valid basis in fact.

A convicted felon does not usually care what is relevant and what is valid . Often they

( will insist all types of motions be filed and that Counsel spend every minute of every day and

A year filing motions and having hearings to seek their release.

Most lawyers file only motions which are valid and have some basis in fact and it relates
purely to their trial strategy and tactics. This is done so as to not to let the jury see their case as a

stack of useless arguments. )
The docket sheet in this case indicates that the Petitioner was indicted by a Mercer
County, West Virginia, grand jury and it was filed in the Office of the Clerk of the Circnit Conrt
of Mercer County, West Virginia, on February 15, 2006. The frial of the case began on Avgust
29, 2006. |
Voir dire is another stage of a irial where prejudicial pre—h-iallpublici’fy can often raise its
head. When the clerk asked, “Do you Jonow of anything about the case by having heard the
evidence or otherwise” none of the jurors answered in the affirmative. (Vol. 1 Tr. 11). _
. __The S’t‘ata_askaiif. anyone had heard of the shooting-before and-there-was-ne-answer.(Vol— —— —— —
I'Tr. 13). These are the results of all questions asked of the jﬁy on voir dire.
During the Habeas Corpus Hearing Petitioner said the prejudicial pre—’ﬂ:iél publicity
’\ resulted from false statements Lt. Helton gavé ;EO the Bluefield Daily Telegraph. He stated that
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Lt. Helton stated that Pefitioner shot a man. 10 tirnes with a .38 as opposed to a.380 and another
time he said it was a 9 millimeter. He also told the paper that Ricardo Lee was in the doorway as
oppoéed to well inside the house. This may all be possibly true but the fact that no JUIOT ever
heard about the case would nullify any possibility of prejudice. State v. Williams, 172 W. Va,
295,305 S.E.2d 251(1983). (HC No. 135-136).

. COERCED CONFESSION. _
This allegation was related to a voluntary radio interview the Petitioner gave to the

Adventure Radio Station.(HC No. 137). Petitioner’s lawyer, Ms. French, stated that in the radio
show interview her client gave, he came across as gloating and proud of the fact that the shooting
had occurred. He sounded like he had an uiter lack of remorse. This was no confession, it was a

~ voluntary oppoﬁunify for Petitioner to address the public. Coerced confessions usuélly have to
do with statements given to law enforcement officers, not radio stations.(HC No. 95).

There was no allegation that the statement he gave Lt. Helton on the night of the s-hooting

was coerced. That would :have been a situation where the alleged coerced confession issue would
have been relevant. -

STATE’S KNOWING USE OF PERJURED TESTIMONY. T

[Petitioner stated this ground was sitaple because ng crime was committed, the mentioning

of different caliber guns (not during the trial) and bullets going out the doorway when they did

not. He also related this issue to the fact that the testimony of various witnesses was conflicting,
Even the testimony of Mr. Taylor that he saw Ricardo Lee with a knife (Vol. 11 Tr. 12) and later
“T just told him be needed to leave and that’s when I saw the knife™. (Vol. 1L Tt. 33) and later still
when he said “T did not see a knife in the begiﬂnjng”. Then he agreed that he did not see fhe knife
 until Ricardo Tee was on the floor. (Vol. Il Tr. 36). Those of us who have tried cases with

several witnesses to the same event ]s:now that one never know how a witness wﬂl SCE Or perceive

an event.

————— — Petitioner-went on to testify that this grownd or telief related fo Li. Helton s testimony at

the trial and grand jury, but merely said they were conflicting.

{ INEFFECTIVE ASSISTANCE OF COUNSEL.
\ The U. 8. Const. Amend. VI, provides that a defendant in a criminal case is entitled to
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assistance of Counsel for his defense. This concept is also set forth in W, Va. Const. Art. IIL §

14. These two constitutional provisions not only assure a defendant the right to counsel, but also
assure that one receives competent and effective assistance of counsel, |
The miost prevalent authority with respect to the tight to counsel was emunciated by the

United States Supreme Court in Strickland v. Washington, 466 U.S. 668 (1984). It its opinion,

the Court cstablished a two prong test to determine whether or not performance of trial counsel
met the standard contemplated by the United States Constitution. That is, (1) was trial counsel’s
performance deficient under an objective standard of reasonableness; and (2) there is‘,- a
reasonable probability that; but for counsel’s unprofessional errors, the result of the proceedings
would have been different.

I reviewing counsel’s performance in an underlying criminal case, the Court rmust apply
and objective standard and determine whether, tmder the facts, the identified facts or omissions
were outside the broad range of professionally competent assistance while at the same time
refraining fiom engaging in hindsight or second-guessing the reasons for his decisions. One
must ask whether a reasonable lawyer would have acted as defense counsel did in the principal
case. State ex. Rel. Strogen v. Trent, 196 W. Va. 148. 469 S.E. 7 (1996).

Petitioner sets forth several individual grounds that he alleges conéﬁmtt?s a totally

ineffective performance by trial counsel.
* The first of those grounds is that the trial counsel was ineffective in failing to adequately

investigate the case. In State ex Rel. Strogen v. Trent, (Supra), “The West Virginia Court held

that the fulerum for any ineffective assistance of counsel claim is the adequacy of counsel’s
investigation.” It further stated that there is a strong presnmption that counsel’s conduct falls
within the wide range of reasonable professions assistance, and judicial scrutiny of counsel’s
performance must be highly deferential. Counsel must, at a minimum conduct a reasonable

investigation which enables her to make informed decisions about how best to present criminal

defendants. However, the presumption 18 simply inappropriafe if counsel’s strategic decisions

are made atter an inadequate im;estigaﬁon. State ex rel. Danie] v. Legursky. 195 W. Va. 314,

465 S.E.2d 416 (1995). _
(2) Petitioner alleges that counsel fuiled to adequately investigate witness Pat Adams to
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determine his credibility.
It appears that there were two police officers from McDowell County, West Virginia,

. "whom Pe‘utloner believed would give damaging evidence of some natire as to the character of

Pat Adams. (HC No. 139). .

Pat Adamg’ tesﬁmony 1s on pages 15510 176 of T.C. Vol. 1L. According to the record he
was suffering from hearing losé talked too fast, many answers he gave were inaudiﬁle Atone
point the Judge suggested Ieadmg questions and had the witness stand in front of the ; Jury box.
Many of his answers were simply unresponsive to the questlons he was asked and he stated many
times he could not hear.

He festified that after the flood of 2002 he moved from Welch o Bluefield. According to -
the record he was interviewed by Ms. French’s investigator, Jessica Roebuck, it Mr. Adams
oc;uld not verify the fact. At one point he testified that Ricardo Lee dranlc on the job and never
stole anything from him. Mornents later he said Lee stole from him, but he conld not prove itin
Court. Then again he said Lee did not steal anything from him. _

He agfeed that he heard Petitioner say he was going to Idll him a mipger _
son of a bitch. No other witness was called to verty the racial comment. When Ms, French
testified in the Habeas Corpus Hearing, she described I\/Lr Adams as a horrible witness both for
Mr. Hubbard and for the state. He was exceptionally inarticulate. She said she and co-counsel
met with him prior to the rial and they knew what to expect. She related that cal]jﬁg Mr. Adams
narticulate was an n understatement and added, “To be quite blunt you could not understand the
man when he spoke.” (HC No. 58) When asked about Mr., Hawlkins, she said he was a kid riding
a bike and said he was present at the fime this alleged statement was made. Tt was her opinion
that Hlawkins was not present the entire tJI!Je and would not have been privy to everything, M.
Hawlkins went on to discuss Ricardo Lee’s reputation for drug use and other matters. Ms,
Hawkins said Mr. Lec forced his way into the Hubbard home, Ms. French said she dld nof use.

~ these statements because there was no issue. It was und1sputed that Lee forced his way info the
house, he was not an invited guest, and he was not welcomed by M. Hubbard. It was not-a trial
issue. She did not think it was necessary becanse the State’s witnesses verified the matter.

Obﬁously she believed it better to leave Mr. Adams alone and let his testimony stand rather than
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put another person on who would testify to the sarne thing or put a young witness on the stand
who was tiding up end down the road while the conversation was oceurring,

Both of the Hawkins were on the witness list, but she did not believe it was required. to
call them to testify.

(b) Trial counsel was ineffective in fa:l]mg to adequately investigate witnesses demonstraﬁng ]
pattern of burglary.
At the time of the shooting the following witesses were present in the house of
Pefitioner. .
1. Dennis Hubbard
2. Trusby Hubbard
3. David Pleasants (Spanky)
4. Mark Heaton
5. Jimmy Ray Taylor
i 6. Ricardo Lee
Each and every one of the witnesses present at the shooting, with the exception of
Ricardo Lee, testified during the frial. Bach and every one of the witnesses testified that Ricardo
Lee forced his way into the house, thathe was a habitual user of alcohol and some added crack
cocaine. Many of these witnesses were Witnesses for the state and were effectively cross-
-examined by defense counsel and either on direct testimony or cross-examination testified to the
. issues Petitioner raises in this Petition for Writ of Habeas Corpus.

Dietz v. Legursky, 188 W. Va. 520, 425 W.E.2d 202 (1992), provides that it is competent

for the defense to prove the character or reputation of the deceased as a dangerous and -
quarrelsome man, and also to prove prior attacks made by the deceased upon him, as well as
threats made and if the defendant has knowledge of specific acts of violence by the deceased
against other parties, he should be allowed to give evidence of those events. Th_‘l.S begs the
———— —gueshon of where does- -this line-of testimeny-stop?How many witnesses areTis BeEssRry? IS this
line of questioning relevant in this case? Was it necessary to subpoena each and every witness in

{ , Bluefield that had any type of altercation with or saw Ricardo Lese use alcohol?

Even in the Court’s instructions 1t says “ You are not bound to decide in conformity with
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_ itis not the greater number of witnesses that should contzol you where their testimony does not

the testimony and evidence of any mumber of witnesses which do not produce conviction in your

mind, against a less number, or against a presumption 6f law or other evidence. In other words,

satisty you and produce moral conviction that they are telling the truth. Tt is vipon the quality of
the testimony, rather than the quantity or the number of witnesses that you should act, providing
it produces in your minds a moral conviction and satisﬁ.éé you of its truthfulness.” A siimilar
instruction such as this is given in most trials conducted in the State of West Virginia.

In State v. Taylor, 105 W. Va. 298,142 S.E. 254 (1928). which s st good law on the

point that it is the duty of the jury to receive, weigh and consider evidence. Wiih regard to this
received evidence they should consider it and give it the weight they believe it deserves,
(c) Trial counsel was ineffective in failing to adequately investigate whether expert testimony or
lay testimony could have better supported petitioner’s justification defense. Throughout this case
Petitioner and trial counsel tdok the position that this was a case of self defense and defense of
home. This fact was even recogmized by the State. There were 5 eye witnesses and the Petitioner
admitted he shot Ricardo Lee 10 times. 'What possible need for expert testimony existed? Do
use expert testn:uony for expert festimony’s sake? 1 do not see any possible need for expert
testimony in this factnal scenmo This case was investigated by expenenced pOhCe officers who
collectively had many years with the department and they all knew this was a sirnple self defense
case.
(d). Trial counsel was ineffective in addressing constitutional error. At the trial of this case the
mvestigating officer and the State’s Medical Examiner testified that there were no fingerprints on
the knife, there were no cocaine metabolites in the victim’s blood and Ricardo Lee had a blood
alcohol of 0.17 (twice the amount of the legal Jimif). _

This error allegedly was componnded by the failure of trial counsel to explore the effects
of alcohol or drug use on the decedent as a means to butiress the tastlmony of petitioner about

~ decedent’s éggresswe imrational behavior and the necessity of multiple shots to stop the alleged

victim. - Petifioner produces an expert witness, Adel Shaker, M. DD, who testified that a blood -
alcohol level of that magpitude would produce a violent personality, obvious dronkenness and
slower reaction for simple tasks. (HC Depbsition - 9). He further testified that the cffects of
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flwids given Ricardo Lee at the hospital could possibly have flushed out cocaine and any ofher -
* medication. He praised the work of the West Virginia Medical Officer. On cross-examination
the doctor stated that those issues are somewhat common sense and the specifics he referred do

not work the same way for everyone. (HIC Deposition 12-22).
Crawford v. Washmgton 541 U.S. 36, held that the Confrontation Clanse generally

prohibits the introduction of “testimonial” statements by anontestlf}nn w1tness, unless the
witness is unavailable fo testify and the defendant had had a prior opportunity for cross
examination. A statement qualifies as testimonial if the “primary purpose” of the conversation
was to create an out-of-court substitute for triaf testimony. However, that does not mean that the
Confrontation Clause bars every statement that satisfies the “primary purpose” test. The Court
has recognized that the Confrontation Clause does not prohibit the infroduction of out-of-court
statements that would have been admissible in a criminal case at the time of the founding. Ohio O]:uo

v. Clatk. st _. Decided June 18, 2015.
Morxe on point with the principal case is Bullcoming v. New Mexico. 131 8. Ct. 2705

(2011) wherein the concept of Crawford was extended to blood analysis and other areas, The
issue in this case is whether the Confrontation Clause pemmits the p:rosecuﬁon to introduce a
forensic laboratory report containing a testimonial certification made for the purpose of proving a
particular fact. The Court held that surrogate testimony.of that order does not meet the
constifutional requirement. The accused’s right is fo be confronted with the analyst who made
the certification, unless that analyst is unavailable at trial, aud the acensed had an opportunity,
premal to cross-cxamine that particular scientist.

T this particular case in the forensic report itself was never formally infroduced info
evidence. However, there were references to the knife. I+, Helton szid he looked— at the knife
and could find no fingerprints and there was also references of intoxication at a .17 level. It

appears that references to the Teports were purely hearsay, but, both i:xarties seemed to want them

——— ——to-be-before-the-fury-This-mmust-be balanced with-the statements of Ms- French fii they knewall
aloﬁg that this was a self defense and defense of home case, wherein Petitioner admitted on a

{ radio broadcast that he shot and kilted Ricardo Lee.

N 3. Trial counsel was ineffective in numerous addiiional areas:
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(). Insufficient communication with the petitioner. Iow much face o face contact is a public
defender supposed to have with a defendant who admits he shot another person and they have
witriess statements from everyone who saw the event? In the principal case there were at loast
three face to face visits at the Corrections Center and several telephonic and written
communications. ‘

An indictment was retumed in this matter in F ebruary of 2006 and his case was tried on
August 20, 2006. Ms. French traveled to the State facility to visit with Petitioner on 4 occasions
and had numerous telephone conversations with him. Given the facts of the case, it would seem
reasonable time was spent with the Petitioner and the attorney testified that she saw that there
was nothing she_ could do about his attitude. Can one predetermine how many hours she should
have spent , personally, with the defendant to insure a favorable ;;ferdict? I think not. Neither
¢ould the Court put a predetermined length of time needed by Counsel to prepare as preparation
time will vary greatly and what may be reasonable time in one ca'se could be quite un reasonabie
in another. United States v. Ray. 351 F.2d 554 (1965).

(b). Insufficient description of the crime scene to the jury. There was no case law cited in

support of this argument. The record is clear that Ms. French contemplated a jury view, but
when the frial began she and the State’s attorney marked the room off in the court room floor and
none of the witnesses, including Petitioner. seemed to have a problem relanng those issues to the
jury. There were also dlagrams and photographs. —

(c). Ineffective challenging of accuracies related to the positioning of the decedent at the crime
scene.” Bveryone who testified seemed to have a different opinion as to the position of the body,
but all agreed one could not open the door to get inside, Mark Heaton testified he could not open
the door to get out, Officers Whitt and Brooks disagreed as to whether Lee was against the front
door and whether the door hit Ricardo Lee when you attempted o open it. However, all

witnesses present agreed that Ricardo Lee was inside the house.

T (d). Meffective in preventing fhe fnfroduction of tremendous amounts of hearsay. The examples
put forth included the testimony of Ethel Adams, Pat Adams, David Pleasants, Jim Taylor and

f - Trusby Hubbard. This testimony related to the Petitioner’s a.llege_d staternent that he would Igll
" himself anigger son-of-a-bitch. All of these witnesses, except Ethel Adams, testified at the trial.
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With regard to the Adams testimony, the officer said he talked with Pat and Ethel Adams and
they related information to him. However, Ethel Adams was presumably included in the word
“they” and she did not testify at the trial. Therefore, I do not believe including her by using the
word *“ they” that the comment would rise to the level of prejudicial error. There was no cases
cited with regard to this issne. Ethel Adams was prevented from festifying because Ms. French
did not dig too deep into the cross-examination of Pat Adams. Fnfense cross-examination would
permit the State to put on a-Ethel Adams to testify and she could be understood.

(e). Trial Counse] allowed the prosecutor to assert that petitioner’s wife had cleaned up the trial
scene, even though no evidence to that fact was offered at trial. This is an accurate staternent if
you do not read his statement in its entirety and do not consider the fact faat Pefitioner said that
Mr. Taylor cleaned up the blood during his testimony at the [Tabeas Corpus hearing,

In his opening statement Mr Sitler said ... a person in the operating room was Mr.
Hubbard’s wife. She had a key. She left work. Whe went back to the scene and problably_
cleaned things up a Iittle bit. Everything was not perfectly preserved.” (Tr. Vol. 1, 13 8). Inthe
Habeas Corpus hearing Petitioner testified ﬂ1at it was Jimmy Taylor who cleaned up the blood
and not his wife. (HC-125). The relevancy of this issue, if there was any, was whether or not
someone cleaned up blood and not who did the cleaning. However, Ms. French believed this was
relevant in that her client shot Ricardo Lee 10 times and admitted so doing. No case Iaw was

cited on this issue.
The Judge even advised the jurors that the opening statements of the lawyers were not

evidence. (Tr. Vol. 1-113).

(£). 'Irial counsel ineffectively allowed the prosecutor to offer opinion evidence without a proper
foundation. Petitioner alleges that the State offered opinion evidence from the medical examiner
that the lack of blood on the decedent’s shoes showed he hadn’t been moying during the incident
and one bﬁllet wound to the decedent’s arm was possibly defensive.

___When asked why one wonld look at the bottom of the shoes, the medical examiner — — —— — =

answered that sometimes the examination will indicate whether the decedent wag walking in his
own blood or not. He then stated that the bottom of the shoes were clean and therefore the

deceased did not walk in his own blood.




He further testified that it is possible that an arm wound corld be defensive.
Expert witnesses are permitted to axpress their opinions and can speculate with regard to v
the facts found in a case. The test is not whether or not the opinions are harmfisl tol a defendants
case, but whether case law exists to say voicing the OplUlDHS are improper and no such case was
cited.
(&) The trial counsel ineffectively failed to seek a mistrial when the prosecutor challenged Why
witness Frazier was not present fo testify. Trial Counsel for defendant objected and the State
alleged that Mr. Frazier was a State’s witness and the defense should not be permﬂted to object,
The trial judge found that the comment about the Wltﬂess tailing to appear merited a curative
mnstruction. The trial judge pointed out the fact that the jury did not know whose witness Framer
was and he proceeded fo give a curative instruction.

He told the jury to disregard the last remark and that any implication that a defendant had
a burden to bring anyone inio court or do anything, is not accurate. The fact that the witness was

absent was not to be considered by the j jury in any Way and it should not be held agamst the

defendant.
' The court beiieves that such an isolated incident that was not deliberately placed before

the jury did not prejudice the defendant in this particular case. The only evidence that would
have been presented by Mr. Frazier was that Ricardo Lee smoked crack anc:{ that Ricardo Lee
tried to sell him a knife on the day of the hearing and that evidence had been presented already.
This coupled with the court’s curative instruction rendered any prejudice as harmless error.

{t) Trial Counsel was ineffective in presentmg R. 404(b) evidence from coniing in without the
required showings. The State solicited evidence that the police had been to the HubBard
residence on mmerous previous occasions for disturhances and it was not 'eha]lenged by triaf

counsel. 7 . .
WVRE 404(b), is entitled Crimes, Wrongs, or other acts. It provides that evidence of &

— e Crime, wWrong, or-other actisnot-admissible to prove-a person’s character in oder to show that on
' paﬁicﬁlar occasion the person acted in accordance with the character. Petitioner contends that
/ the prosecution solicited testimony that the police had been to the Hubbard residence on

DRUMErons previous occasions for distarbances, e believes this testimony should have been
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challenged by trial counsel. The reference (Bx. 4 at 29 - 32) for this prosecutorial allegation was
not the question by the prosecutor, but the defense counsel, Ms. French. This question was
consistent with aftempting to show that Ricardo Lee was a neighborhood nuisance and that
Petitioner had called the law on him on previcus occasions. This was the trial tactic of M,
French. The Court concludes that, under the present circumstances, this cannot be viewed ag
404(b) evidence.

' This question also opened the door for the State to follow up on this line of questioning.
The questioning had a0 r-calationship to the character of the Petitioner, but bolstered his defense, if
anything, of living in a bad neighborhood. Tt is relevant to note that this evidence had nothing to
do with proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of
mistake or lack of accident. This ewdence was not proposed by the State. State v. McGinnis
193 W. Va. 147. 455 S.E.2d 516, (1994)

CONSTITUTIONAL ERRORS IN EVIDENTIARY RULINGS
This allegation relates to the contimmance ruling and statements made by the State at trial

when the Court offered a curative instruction. [t also relates to the issue that the Court required
the State to produce statements after thé testimony of Witnésses and the Court giving Ms. French
the opportunity to talk to the witnesses prior to her crogs-exam%naﬁh. This Court does not see
any error in these mstances.

EXCESSIVENESS OR DENIAL OF BAIL.
U. S. Const. Amend. V]I[ provides “Bxcessive bail shall not be required, nor excessive

fines imposed, nor cruel and unusual punishments inflicted.” The only evidence in this matter
was, “And the-bail in this cass, was it set at an amount that you could reasonable (sic) reach?”
The answer to the guestion was, “No”. This Couri doss not have any evidence or case to bolster
a definitive decision on this particular issue. (HC-139).
REFUSAL TO SUBPOENA WITNESSES
This issue is raised because Ms. French did not subpoena witnesses fo. further testifyasto——— — -~

the bad reputation of Ricardo Lee.
The main thrust and strategy of this case was self-defense. Anything outside that issue

was surplusage. However, the bad reputation of Ricardo Lee, was relevant and needed to be
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addressed.

The bad reputation of Ricardo Lee was adequ&tely placed befors the jury by the testimony
of Dennis Hubbard, Trushy Hubbard, Mark Heaton, David Plessants, Pat .Adams, and Jimmy Ray
Taylor. Theilr testimony cumulatively established that Ricardo Tes had a knife on the dayin
question, always carried a knife, a knife was found at the scene, walked into people’s houses and
refused to leave, he was a fhief, smoked marijuana, smoked crack, had prior physical altercations,
frequently was intoxicated, threatened some with violence, fighting and was a general nuisance
m the community. There was not one person who testified in the trial that had anythmg good to
say about Ricardo Lee.

_ There were other witnesses who would testify to the same character traits, but Ms. French
thought she bad enough. A conviction of her client was probably beybnd her wildest dreams and
Courts do not allow & steady stream of witnesses to testify to the same facts, Therefore, it is the |
opinion of this Court that the bad reputation of the deceased was adequétely praven by the

witnesses who testified. Dietz v. Leguysky, Supra. ,
THE PASSAGE OF “CASTLE DOCTRINE” LEGISLATION, A FAVORABLE

CHANGE IN THE LAW WITH RETROACTIVE EFFECT, REQUIRES A NEW TRYAL.
Petitioner alleges that the passage of W. Va. Code, ch. 35, art. 7. 8§22, grants mamumty to

persons falling within its purview, He states that the statufe provides that a person may use
reasonable and proportionate force, including deadly force, against an intruder in his home if the
person teasonably belicves the intruder intends to kill or seriously h&m a household resident, or
that the intruder infends to commit another felony and the person reasonably believes deadly
torce is necessary. He further states that changes in the law since ifs passage in 2008 would be.

applicable to his case because it would be refroactive. Jones v, Warden. 161 W, Va. 168, 241 8.

E.2d 914 (19738). ‘
W. Va. Code, ch. 55, art. 7, §22, cited by the Petitioner, was enacted by the West Virginia

- Legislature.in. 2004-and subsequently-amended in- 2008 The-title-of fhe ‘provision s “Civil rehef

for persons resisting certain criminal activities”. This section does not use the term “castle

{ doctrine” in its body. Many other states use this term and it usually applies in criminal

\. | prosecutions pursuant o criminal statutes,
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In West Virginia, it has been mentioned in several cases by stating that as a general
proposition our precedent in self-defense cases clearly states what where an unlaw{ul jnfrusion
has occurred in-the sanctity of one’s home, an occupant of the home has no duty to retreat. This
has been generally described as the “castle” doctrine, “castle” rule or “home” rule. Our precedent
succinctly states that “ a man atitacked in his own home by an intruder may invoke the law of self
defense without retreating.” State v. Preece, 116 W. Va. 176, 179 S.E. 524 (1935): State v.
W.IB., 166 W. Va. 602. 276 S.E.2d 550 (1981); State v. Harden, 223 W. Va. 796. 679 8.E.2d
623 {2009). . '

The last instruction given by the Court in this case is a self defense instruction in which

the following statement is embedded, “ A person in his own home who is subject to an unlawfiil
intusion and placed in immediate denger of serious bodily harm or death has no duty to retreat
but may remain in place and employ deadly force to defend himself”

*Obviously the issne of self defense is for a jury determination. The shadow cast in this
case are the facts that Ricardo Lee was a somewhat frequent visitor to the Petitioner’s home fo
see Trasby Hubbard and on more than one occasion stopped to talk with Petitioner.- When this is
added to the fact that there was evidence Petitioner made the statement to the effect that he was
going to kill him a son-of-a-bitch nigger, it gives the jury something to think about in rezching its
decision. ‘

The State 1s of the opinion that W. Va. Code ch..55, art. 7, §22 in its body does not apply
to a criminal case. It deals with efvil relief and if the legislature wanted it to apply to a criminal
case, it would have passed a separate law. In short, it does not provide a criminal defense nor
does it permit a Homeomer to shoot any unwanted visitor to his home.

The Coutt is of the opinion that the instmctions given on the law of seif defense in the
State of West Virginia were accurate. The Court further instructed the jury that there were two
theories of self defense which were sclf-defense of one’s person and self-defense of one’s home

_ that applied in this case. In this case the jury rejected both the defense theory of self defense.of ——. . . . ..
person and self defense of one’s home. “They found that there was no immunity that would

permit an individual 16 shoot anyone in his home who was invited or uninvited. Therefore, the

Court is of the opinion the W. Va. Code, ch. 55, art. 7, § 22,is not applicable to this case.
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REFUSAL OF CONTINUANCE AND CLAIMS OF PREJUDICIAY, STATEMENT BY
TRIAL JUDGE , _

It appears that thess two grounds apply to the refusal to continue the case becanse Andre
Frazier could not be found for the tral. Praz_ier gave a staternent lo the effect that Ricardo Lee
tried o sell hirn a knife on fhie day of the shooting and he was impaired. The evidence in the case
was that other people testified to the same facts and his testimony would have been cumulafive at
best. The Court declined to continue a murder trizl because the defense could not find two (2)
wiitnesses and the family needed closure. ' _

It is a general Tule in West Virginia that whefher or not a confinuance is to be granted is
within the sound discretion of the trial Court. A party proposing a confinmance based upon the
ground of vmavailability of a witness must show that the witness has .importan't and material
evidence, that the party has exer;:ised due diligence to obtain the presence of the witness , there is
a good possibility that the testimony will be secured af a later date and the postponement would

not cause an unreasonable delay or disrupt the process of justice.

Based upon the testimony diing the irial, Andre Frazier was a crack dealer who lived in

a “crack house” next door to the Petitioner. After being interviewed by the Police Department he

appears to have vanished and would never be available to testify. Furthezmore, he would testify

. that Ricardo Lee was impaired and tried to scll him a knife or two on the day of the shooting.

Many of the witnesses testified to similar facts. State v. Snider, 196 W. Va 513, 474 W.E2d

180 (1996).  Obviously he was also not available to testify for the Habeas Comws heamg 1 find
that the Court did not erT in refusing the motion for continuance.
CLAIMS OF PREFUDICTAL STATEMENTS BY TRIAL JUDGE ( Regarding continuance)
This is not specific enough to address other than what was written in the preceding
paragraphs. However, the statement Petitioner alleges the judge said at the sentencing was, “You

disgust me” and that he failed to grant a continuance.( HC—MO). The continnance issue has been

—————dealt-withrand-a review of the sentencing hearing is helpfis e e o s e

Toward the end of the hearing on page 39 of the Transcript of the Sentencing Hearing, the
Cout said, “....in those cases like that when it’s a true self-defense normally the Defendant is one

of the first people that’s trying to render aid or is, you know, upset about it and shows some

58

1920




degree ofremorse. Thaven’t seen any out of you. I mean, you just think this is you know, <he
came onto your property and you just shot him ten times and you were proud of that, Tmean, you
know, that —that’s just—that-- that’s really— it’s--it’s frankly disgusting. I mean, it’s disgusting.”
I do not believe the Court called the Petitioner a disgusting person. Ibelieve that is the
feeling he got when he thought of the entire set of circumstances. However, the trial was over
and regardless of what context you put the Court’s remarks in, it is not a Violaﬁoﬁ of Petitioner’s
constifutional rights. Tn Habeas Corpus proceedings only crrors of constitutional or jurisdictional
magnitude are cognizable. Therefore, the Court finds no error in this claim.
SUFFICIENCY OF EVIDENCE.

Petitioner alleges that there was insufficient evidence resulting in his conviction. He

believes he was in his home, Ricardo Lee forced his way into his home and based upon tﬁe castle
docfrine he had the right to kill him and be found immune from prosecution. _T,h;a law does give
him.a right to a jury trial and the right to assert the righ;t of self defense. Once that defense is
asserted the burden shifts to the State to prove beyond a reasonable doubt that the defen&a.nt did
not act in self defense. It becomes a jury question as to whether the defense was valid.

BEveryone in the house at the time of the shooting testified as to the facts, the defendant
testified and nobody testified for Ricardo Lee. Yet the jury found in favor of the State and they
convicted the Petitioner of second degree murder. In State v. Hughes, 197 W. Va. 51 8. 476

S.B.2d 189 (1996) the Coust set forth the defense of self-defense which would dstermine a
killing to ‘be excusable, but the jury obviously did not find that the conduct of Petitioner met that
standard.
Hughs is generally a sufficiency of evidence case. The Court should review the evidence
admitted at trial to determine Whetﬁer that evidence, if believed, is sufficient to convince a
reasonable person of the defendant’s guilt beyond a reasonable doubt, The relevant Inquiry is
whether, after viewing the evidence in.the light most favorable to the prosecution, any rational
trier of fact could have found the essential elements of the crime proved beyond a reasonable——— — — —— =
doubt. The jury weighed all of the evidence and found the Petitioner guilty of second degree

murder.
A reviewing Court must teview all of the evidence, whether direct or circumstantial, in

60

ARl




/‘.-..]‘-?z\\

e —‘P‘laﬁltiﬁéﬂ'egeﬂhat’in thecase at bar the substantial iuEber 6f éfwors doncermning

S et
K

the r_h'ght most favorable to the prosecution and must credit all inferences and credibility
assessmentis that the jury might.have drawn in favor of the prosecution. Credibility
determinations are for a jury and not a Court. Finally, the jury verdict should be set aside only
when the record contains no evidence, regardless of how it is weighed, from which the jury could
find guilt beyond a reasonable doubt. This was a somewhat similar case to the example Judge
Swope gave during voir dire in which a homeowner shot ﬂﬁdugh a door. The Court does not
belicve the Petitioner sustained the burden of proof required by Hughs.

EXCESSIVE SENTENCE:

On Septamber 1, 2006, a Mercer County, West Virginia, jury found the Pefitioner suilty
of the crime of Murder in the second degree. The statufory penalty for such an offense was
punishment by a definite term of imprisonment 1]1 the penitentiary which is not less than ten nor
more than forty years. He would be eligible for parole after serving a minimum of ten years. W.

Va. Code, ch. 61, art, 2. § 3. _
On October 23, 20006, Petitioner was sentenced to Forty years in the Penttentiary, which

was the maximum senfence. Sén‘rences that do not exceed the statutory maximum are not review
able. State v. Hambleton (No. 14-0225, March 2015), '
NO PRELIMINARY HEARING.

Petitioner complains that he did not receive a preliminary hearing before a Mercer

County, Magistrate pursuant to W. Va.R.Crim.P. 5. This is an accurate representation. His case

was presented fo a Mercer County, West Virginia, grand jury and a true bill or indictment was
returned H.gaJ:JJSJ[ Petitioner.

In West Virginia, a preliminary examination is not constitutionally required. Desper v.
State, 173 W. Va. 494, 318 S.E.2d 437 (1984): Peyatt v. Kopp, 428 S.E.2d 535 (1993).
PETITIONER’S FEDERAL AND STATE CONSTITUTIONAL REGHTS WERE
VIOLATED BY THE EFFECTS OF CUMULATIVE ERROR.
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significant aspects of the case warrant a finding that petitioner’s trial was unfair. State v, Smith,

156 385, 193 8.E.2d 550 ( 1972). Petitioner assumes that the Court will find 2 substantial number

of emrors. This is not the case in this consideration of the conviction. _Smith was a case of
unquestionable emrors committed during the trial of Larry Bugene Smith, any one of which would
. have required a new trial. These errors were clear, substantial and could be considered
prejudicial. The defendant Smith assigned sixteen grounds of error claimed to have been
committed during the trial. Certain alleged errots, if standing alone, would be considered
harmless error, and would not constitute grounds for reversal. However, certain other errors
assigned by Smith did constituie reversible error, The Court does not believe the harmless eror
analysis would be appropriate in this consideration. Therefore, the Court does not bélieve the

argument of curmulative error is valid in this case.

DECISION

3

Based upon the underlying trial transcript, sentencing hearing transeript, habeaé COTpus
evidentiary hearing, exhibits presented, memoranda of law provided by counsel and oral
arguments the Court hereby ORDERS as follows. |
(i) The Atmended Writ of Habeas Corpus Ad Subjiciendum sought by the Petitioner, Dennis
Gale Hubbard, is hereby DENIED. _

(2).Jt is further ORDERED that the Clerk of the Cireuit Court of Mercer County, West Virginia
remove this case from the docket of the Court. _

(3) Tt is fiarther ORDERED that the Clerk of the Circuit Court of Mercer County, West Virginia,
send an attested copy of this Order to the following persons. '

(a) Paul Cassell, Esq., 340 West Monroe Street, Wytheville, 'VA, 24382

(b} Scott Ash, Esq., Prosecuting Attormey, 1501 W. Main Street, Princeton, WV 24740,

o (4) It is further ORDERED that should Petitioner decide to -appeal-this-decisionto the West~ " — =~ = =

Virginia Supreme Court of Appeals he must file a Notice of Appeal to said Court within the
period of 30 days after the entry of this Order and perfect the appeal to said Court within the

period of 4 months,
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To all of which the Petitioner, Dennis Gale Hubbard, objects and takes exception

Date: January 15, 2016.
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