STATE OF WEST VIRGINIA
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CORRECTED MEMORANDUM DECISION

Petitioner Deborah A. Phipps, by counsel Kimberley T. Crockett, appeals the Circuit
Court of Berkeley County's January 6, 2016, order denying her amended petition for writ of
habeas corpus. Respondent Lori Nohe, Warden, by counsel Benjamin M. Hiller, filed a response.
Petitioner filed a reply. On appeal, petitioner argues that the circuit court erred in denying her
amended habeas petition on the grounds of ineffective assistance of counsel and cruel and
unusual punishment.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In February of 2004, a grand jury indicted petitioner on thirteen counts of uttering;
thirteen counts of forgery; and one count of petit larceny. In May of 2004, the State extended a
binding plea offer to petitioner whereby she would plead guilty to counts one and three charging
forgery and counts two and four charging uttering. Petitioner would be sentenced to not less than
one nor more than ten years of incarceration for each count, with the sentences to run
consecutively for a total sentence of four to forty years of incarceration. Additionally, petitioner
would plead, by information, to three counts of uttering and one count of conspiracy to commit
uttering. For these crimes, petitioner would be sentenced to one to ten years of incarceration for
each uttering charge and one to five years of incarceration for the charge of conspiracy to
commit uttering, said sentences to run consecutively for a total sentence of four to thirty-five
years of incarceration. Moreover, the two sets of sentences would run consecutively for a total
aggregate sentence of eight to seventy-five years of incarceration. However, the State agreed to
suspend the four to thirty-five year sentence in favor of five years of supervised probation to
commence upon petitioner’s release. Further, petitioner would agree to pay restitution to all
victims, even if the charges related to a specific individual victim were dismissed. In exchange,
the State offered to dismiss twenty-three counts from the indictment and forgo the prosecution of
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any further offenses arising from these crimes. That same month, petitioner and her trial counsel,
Steven Greenbaum, accepted the State’s offer.

Pursuant to the plea agreement, petitioner pled guilty in May of 2004 to two counts of
forgery and two counts of uttering, as charged in the indictment. Petitioner additionally pled
guilty, by information, to three counts of uttering and one count of conspiracy to commit
uttering. In June of 2004, the circuit court sentenced petitioner in accordance with the plea
agreement. Petitioner did not appeal her conviction or sentence. In August of 2007, petitioner
was released from incarceration to a detainer from the Commonwealth of Virginia, where she
remained incarcerated for ten months. Upon her release from incarceration in Virginia in 2008,
petitioner began her five year probation in West Virginia.

In May of 2009, the parole board found that petitioner violated the terms and conditions
of her probation by using cocaine, no longer living at her listed address, and making a false
written report to her parole officer, among other issues. As such, her parole was revoked.
Petitioner then filed a petition for writ of habeas corpus in the circuit court challenging the
revocation of her parole. That petition was denied.

In September of 2010, petitioner’'s probation was reinstated. However, in July of 2012,
petitioner was convicted of attempted second-degree robbery and sentenced to a term of
incarceration of five to eighteen years. Thereafter, in March of 2013, the State filed a second
amended petition to revoke petitioner’s probation upon the robbery conviction as well as a
detainer filed by Virginia that charged petitioner with a separate count of robbery, among other
probation violations. Petitioner admitted to the violations, and the circuit court revoked her
probation before imposing her underlying sentence of four to thirty-five years of incarceration,
less time served. The circuit court ordered this sentence to run consecutively to her other
outstanding sentences.

Thereafter, petitioner filed a petition for writ of habeas corpus in the circuit court. The
circuit court appointed counsel to assist in filing an amended petition, which petitioner filed in
August of 2015. According to the amended petition, petitioner alleged ineffective assistance of
trial counsel and cruel and unusual punishment in the form of an excessive sentence. Respondent
filed a brief in December of 2015, and petitioner replied in January of 2016. Without holding a
hearing, the circuit court denied petitioner's amended petition by order entered on January 6,
2016. It is from this order that petitioner appeals.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
guestions of law are subject tada novo review.” Syllabus point 1Mathena v.

Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).



Syl. Pt. 1,Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

On appeal to this Court, petitioner alleges that she was entitled to habeas relief because
her trial counsel was ineffective and because her sentence was unconstitutionally excessive. The
Court, however, does not agree. Upon our review and consideration of the circuit court’s order,
the parties’ arguments, and the record submitted on appeal, we find no error or abuse of
discretion by the circuit court. Our review of the record supports the circuit court’s decision to
deny petitioner post-conviction habeas corpus relief based on these alleged errors, which were
also argued below. Indeed, the circuit court's order includes well-reasoned findings and
conclusions as to the assignments of error raised on appaen our conclusion that the circuit
court’s order and the record before us reflect no clear error or abuse of discretion, we hereby
adopt and incorporate the circuit court’s findings and conclusions as they relate to petitioner’s
assignments of error raised herein and direct the Clerk to attach a copy of the circuit court’s
January 6, 2016, “Order Denying Habeas Petition” to this memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: January 9, 2017
CONCURRED INBY:

Chief Justice Allen H. Loughry 1l
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Elizabeth D. Walker

'on appeal to this Court, petitioner presents only one argument not presented to the
circuit court. Specifically, petitioner asks this Court to apply a plain error analysis to the
imposition of her sentence, which we decline to do. Petitioner admits that her sentences conform
to those set forth in the applicable statutes and does not allege that the circuit court considered
any impermissible factors in imposing sentence. Accordingly, we note that “[s]entences
imposed by the trial court, if within statutory limits and if not based on some [im]permissible
factor, are not subject to appellate review.” Syllabus Poifitafe v. Goodnight, 169 W.Va. 366,

287 S.E.2d 504 (1982).” Syl. Pt. Sate v. Georgius, 225 W.Va. 716, 696 S.E.2d 18 (2010). For
these reasons, we decline to address the circuit court’s imposition of petitioner’s sentence on
appeal.
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_ On.Augist 10, 2015, Debel-ah Plupps, by counsel, Kimberly. Grockef:t filed her An;.nded '

"'Petman for a Wiit-of HaBeas G‘aiams Seeking: reliet from her conﬁaement due to 1) ineffeotwe '
e ﬂgs_yist_g_ng; of ‘coyhsel, and. .2)- aﬁ-exgég;sivg or -cruel senfenve. Ms. Phipps. signed a Losh list
RN ngji_,ng,- al} othé;? _E!'@éﬂﬁﬁldlﬁ@&fb;ﬁébﬁs refief, On September. 3, 201 5, thes Court otdéred 4
:resé-oﬂsa- from the Réspondent ﬂﬂd éét-a'bﬁsﬁng' sehedule for a msp@nse'and‘ & reply brief. On
Ry Deeembar 2, 2015, the Respondent by tounset Benjamm Hiller, filed a Motion to Dismiss the
. ;_"Eeﬁﬁen and-a.Memorandurii inqsupportﬁ. On Jmmaq 4 2016, Ms P,lnpps replied in.support of the

7 _ Peﬁuon
| An amd&nhary heariitg .gri this .hgétté’r would net assist the Court in this matter as all )

:p_ertinenf facty and arguments are available.in the parties’ briefs and the record, After reviewing
" &ll'briefs, exhibits, the underlying anmmal case, and relevant legal authority the Court denles the
| . Petition for a Writ of Habsas Corpus. |
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1. In Fe’bﬂié:g.%ﬁ B:! kloy County Grand Jury tohirned .27 covint diotment

‘agalfist Vs, Ehipﬁ-éﬁﬁhﬁigiﬁ’g’ ¢ ﬂﬂﬂnﬁﬂfﬂﬁenﬂg 13 counts of Forgbry, and ene oount of Petit

o Lasceny.

‘2. Oh May &, 250‘4,#11&%:1:@;@;;;@11&1@@ a bitiding plea offer fo M, PHisips. The:State

- offgred the Petjtioner to plead ) *iﬁftﬁ;;dﬁﬁﬁfs“cme snd three charging Fﬁi‘g's}:?ﬁﬂd:c'oﬁnfs two

s .'aﬂd four-charging U“ttermgv Mﬂ Ehl;@p& Wotild-besentenced 1o not fosg than 1 nex more than 10

. years for each.cowmit, vﬁtﬁ.ﬂ;e:saﬁtél_ljﬁesltf);_mn comsecuiively for an aggregate sentem}e of 4 to 40

Yedts in the peftitentiary ur;sqéﬁi_;tfﬁ- gite thisongh Four. Ms. Phipps also would plead guilty by
. information o thres counts-of Ultering-and one sount of Conspirasyto Commit Uttering, Ms.
Phipps would b senterivd to 1ot Toss thian | nor wore than 10 years for sach of the Uttering

| eharges and notless than I yea‘.r 106t msare than § years for the Gonspiracy to Commit Uttering

L . . charge, the'sentonces to run. CBIIS@DHtiWIy foran aggregate sentence of 4 to 35 years in the

- :;' p'amtenﬁiaw All sentences ﬁ?ﬁstEd-W%te'w -rim-eonsecuﬁve 1o each otfiér fﬂ‘r‘ atotal-aggregate.

Sen’ffme Dfnﬂt lexs than 8 nor mora th;an’i"s years Howeyer; thie 410 35 year sentence would be

R sus;mndad it favor of 5 veats of iy emsed p:obatwn, 0. COMmeNds upoy er jelease from

T grxson on the 4 {040 year sefitefics OF:apy:othiet sefitence bekig served fronanother jurisdicfion,
T ‘Furthier, Ms. Phipps would Py rﬁsﬁmﬂn 16 1] victims, even if their partictilar count in the
: _. 'indlctment was dismissed.

In exchangs for Ms: Bhipp-S‘*S--pIea;- ¢ooparati‘on, and sentence, the Stats would dismiss 23
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- irifsdestisanor count of Maldi

- Shadé’s residence und salisegisnt fotgery and vtteringof her checks, and not prosecute 2

i .mz@hs@ﬁamephme Call.

3, M. Phipps and her ﬁmxn;__ L, steve:n Gréenbanin, signed andpdeepted the State’s plea

U ot enMay 21,2004,

4. OnMay 28, 24 34 puxas,uant tcrﬂﬂa plea agreement; Ms. Phipps plead guilty to two

BRI .counts of Forgery znd. two catmts 0f Uﬁexing as those counits were; eharged in the February 2004

L mdic_t_mnt.=.an,d Ms, l_’h;_;p;gs-fp_l_zgad.gujlg_ﬁ by information to thxe_eecounis_feﬁ@ttemg_and ofig count

. of Cofispizeny to Coraift Uttering,

5. Ot Jutier18, 2004, the: Gowt sentenced Ms. Phipps ascording to he terms of the

I ii;_bmclingplea agregment.

6. Ms. Phlpps did not apgeam&r sonvi cﬂon or senfenca..

~1.0n August 4, 29@’1 Ms Phxpps vas granigd pargle and veledsed from Lakin

B - Comﬁtmnal Center to-& detamax: ﬁomthe Gommonwwlth “@fVlrg[‘nla, whers she remainad

- , inaarcgrated fot {0 more-months,

8. Upon release-from ;ﬁlﬂ&i‘ﬁ?ﬁ’éﬁbﬂ in'Vitginia in July 2008, Ms. Plsipps began her five

year supervised: probationary. ppﬁ;ed;

9. In Augnst 2008, 1 month-afterbeing teleased on parcle and beghining Her probatiotiary -

e petlod. Her pacole was reskb_kvéfc’f aud s&é'was-‘takm into custody. Her tirobation, However, was rigt

;revaked, it wag auspended wuhanﬂ mnnﬂf'& cradit,

10. On May 18, 2@09 the Paa:oia Bogid found that Ms: Plnpps violated the eonditions of

o fher pearale by 1yusing Cocain, 2)-maintaining bshaviot it fhiteateried the safety of herself and

- ;qﬁmr; 3o lo;;gen ;li‘-ymg-at Fer Hsted regidence, apd 4) malung a falze written r.gportte_- the

-. . parote offider,
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11..Ms. Phipps petitioned fora wiit of habess coipys in Berkeley County Case Munber

¥ 09:C-498 challenging her parols revocation climing she was prevented ffom presenting

' witnesses ot her behalf at'tﬁeepamlf&?fewcaﬁmifhéafingr The Cort deided the petition,

12. On Septenther 28 2&1@ M$ Ph}pps was relrisfated fo probation to run eoncurrenﬂy

: with hex pamle sopervision,

13 0n ’September 19, 20‘1 1 “the Petitioner wes arrested for Rob%iéry ahtl was convicted of

e zrttempfed second degrce robbety: cm July 21 .zmz in Berkeley Ceuﬁty Case Numbet 12-F-15.

o 'I‘he Caurt sentenc&d Ms. Plnpps to 5 to eightaen 18 yaaram the pemfentiary

14, The-Frobation Dﬁga.r;tma;rta.ﬁle.ﬁéts Second Ameadgdzfetmgnwfar Probation

evochtion on Mprch 28, 2015 fot fhésgbbery srest ind conviotion ss well e a detainer filed by

" Spotsylvania Cotnty, Virginia.agaitst ¥s. Phipps charging Her with Robbery, and other

prabation dolatiois.

15, Ms, Phipp,szadlgjti;e&.‘_ib__i]xg_%p;thaﬁ,gjminlaﬁqnﬁzandfihe::@gaﬂ:;gavaked Ms. Bhipps’s

- probationand impesed thie-wnded]yin sentéincs of 410 35 years; less itmie served, to rin
o ‘gonscentively to the sentence for Affeiristed Robbery, 5-18. years; and consectively to the parole

E -Yiolation of 873 years.

186, Accordmg to the WestVi::gnua Diwsmn of Corrections websiie, Ms ‘Phipps’s next

R : pamIa hemdng is fentatively: sc}lﬂ‘«ﬂﬁd fof Qembﬁr 9,2021, am:l her projected felease date is

C Janyary 18,2051,

17, Ms. Phipps filed -&g}:ﬂ;@'&iha‘géas petition. The Court appointed counsel, and Ms.

Phipps’s couusel filed a verified omnibus Amended Petition for Wrif.of Habeas Corpus alleging

... oruéland wosual punishment and ineffective-assistance of cousel.

18. The Cotrt directed the Respondent tofile a esponse for the Conri's consideration, -
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e Tollowing: 1) 4 doofal 91 35

e,

. gmund of alleged error, hemtof

- yahstn at somie pointin e provees

19, The Respondent agserfs that Ms. Phigps fails to'prove that trial counsel provided

‘ mefféctlve assfstance of Bmunselmdf&ﬂs 1o prove: that {he sentence imgséﬁﬁalms thie Eighth

' Standafilof udgment

- Petitions for -wﬁts‘_*bfhﬁb*’éﬁé “dorpus are “eivil In character and shall under no

R 75':;‘-'_7gircumstances be regatded: 8- criminai prmeedings or a erindinal cagg.” W, Va. ‘Code § 53-4A-
- _,:1(3,), State ex rel. Harrrwn i3 C’ame_r, 154 W ’Vaﬁ 467 (1970) Perstms GGﬁW‘ftﬂd of crimes and

" gfcurrenﬂy meatcerated Thay ﬁl& affpﬁtiﬂnn for wilt.of habeas: gorpus: cnntandmg ‘ne: or-more of

iigeriisht of the petitioner’s constittinal rights rendering

o Eonviction ot setiténce void, Z) lack of urdsdiotion, 3. the seritence is beyond tho suthorkzed

Ci ';maximum, and 4. “the canwctiﬁn or-bebtenics is otherwise Suhjﬂct th: I;allataral attack upon any

3 vmlable +iinder fhe comirion. law or ary statutory provision.of

T

.. o othis sate W, Va. Code 5;_§-|_'5-3#4A-{1(&2,: Claifs that- have begn: “pievionsty and finadly

< -, adjudicated,” efther on diredtaipeal or-in a previous post-convistion habens proceeding, may not

' fnrmthe asts for hebieas réliel] W. Va. Code §53-4A-1(b); Bowman v. Leverette, 169 W, Va.

580,289 S.E2d 435 (1982),

A olaim -adjudiated or mvedina frevious post-convietion. proceeding is precluded

L wien the petitioner w&&@iﬂwzrepresentedby commisel or. knowingly waived his fight to be

e =Yepieserted by counsel andth&proceﬁzdmg was 2 qomplete omnibizs habeas corpus proveeding,
. ? Loi:fz-’g-mx;‘enzie; 166'W, Va. ;?ﬁi—i- 477 S 24 606 (1981); Gfbs:a_n M ‘Dale; 173 W. Va, 681, 319

L SEZEYL (1972): A olaim “shall Us decined 1o have been previously and finally adjudicated only

#*

lings which resulted in the conviotion and zentence . . . , or in

 any. other proceeding or proceedings insiituted by the petitioner to secure relfef from his

5.
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: :'-';-E;,L.Sénir'iqti'aﬁ or sentenge, there was & decigion on e merits thersof after & full and falr hearing
- iheteon . .. wless said —dﬁﬁiﬁiﬁﬂ@ﬁb&th&ﬁlﬂﬁts s elearly wrong,” W, Va. Code § 53-4A-1(b)
. 7 i Noretheless, “W: Va, .ﬂéﬁe? 53:-4A-1(d) allows o petition for post-conviction Hebeds corpus

' vali fo:advanes conitentions.or grovnds Wiilelt have been proviously adjudinated auly if thoss

conteritions or gitiinds are based uportsibsequent court decisions which Impose.new substaritive

i procedural stendards i orlsidingl: procesdings that are fatended to be applisd retrasvtively.”

" Bovmen v. Leverette, 169 W. Va. 5895 89,280 S.E:2d 435,436 (1982). A claim waived is any

ground for. habeas relief that could have bg:éa édvanced on direct sppeal or in & previons post-

.+ conviction proceeding Iilxt.wés.‘npf%aqvmééﬂ, W, Va. Code § 33-44-1(0). Should a petitioner
i fo sitse @ grownd wabveit'in 4 subsoqpient procceding, it Is the pefitioner fhat bears the

_burden of demonstrating that _s‘niréE waiver was Jegs than knowing and:intelligent. Ford v. Coiner,

156 W. Va. 362, 196 SE2d IF (1972).

A habeas corpus: proceeding fs-matkedly different Fori & dicect appeal or writ of evror in

© ‘it only etfors ivolving ;yg;rsi{t!iti§ﬁﬂ=.'yialaﬁans shall bo teviewed: Syl. Pt 2, Zdwardsy.

 Boveretie, 163 W, Va. $71 (1979), Petitions for wiit of Habeas corpus &e governed in part by
i West Virginia Code §53-44-1. The hebeas coypus statute “contemplates the -exercise of
7 disosetion by the oourt,” Perdiug v.. Chfner, 156 W. Va 467 (1973). The circuit. court denying or

o -gronting reffef In a habeds opipugproceeding must melce specific findings-of faet.and conclusions

of Taw zehiting to. gach: GQﬁf&:nﬁéﬁ':{#igédﬁ by the ‘petitioner: State ex rel. Watson.v. Hill, 200 W,

Ve, 201 @997). To sustainl'ﬁs'l?sﬁt_iop,;Pefftipner must prove his clafms by a preponderance of

- - the-evidence.

“The-wonrt shall prepare and éfteran exder for suminary dismi_ssal {with pejudice] of the

- pé_t';iibu if the contentiofis in fact or Jaw relied upon in the petition have been previously and

]
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-:"-?f.g;»fjjia};y-ﬂadj'lndiaated‘ or walved,” W. V. R. Habeas4(c). What's more, if “fhe: petition contains a

o '-ifm%re -reifution of grounds without .adequate factual support, the court may enter an order

S ‘dxsnnssmg thie etition, wiﬂaollt;? a!-ces with. dﬁe@ﬁwﬁhaﬁ ihe ?ﬁﬁﬁoﬁ' be refiled containiing
o adeqate factual support 1, F-inauy fm: "l pticions: not dismissed swmpmenily & provided in
N Rule4(6); the oolusf shail order ) rés}wndent fo file an answer. ..” W. Var R Habeas 4(d),

If the couit. Upsx: rewiaw of the. peftitxpn, exhibits, afﬁdavits or wther documentary.

‘of habeas coTpifs. wﬁh{mt an ewdentlary heartpg. Syl Bt 1, Pardue v, Goiner, 156 W. Va. 467

o l'pﬁhabea_snoggus ‘the :courEJgiug;;malgﬁ -s_ps.g_gﬁc findings:of fact and.conclusions. of law as to each

o  poniention raised by the. p__gsﬁﬁgger-—! a’nfl whust, also ‘provide speoific findings as to' why an

o evidentiary heating. was uimecessgxry ‘SyLBE. 1, State ex rel: Watson v, Hill, 200 W. Va. 201

L {9 Syl P 4, Markdey, Coleman, 215 W, Va. 29 (20045 R, Habi Gomp- 9.

... petitfons; Nenetheless, “(then West Virkinia Supreme] Conet has implicitly suggested that post-

{'}:onvictien-habeascorpus reﬁéf‘ié-sﬁll- availahlé:—despﬁé'ahguﬂty’ plea if the clalm (1) affects the
: vahdﬁy of plea-or (2) the! Legallty @f the sentence," Franklin D: Cleckley, Handbook on West

hs V,Igm Cirjminal Procedaze, Velz 572.(Znded, 1993).

1l ty-or; nolo comendere. the court must address the
: , ani:l. dﬁtermma

;'foerad the mbndatory
mmum possible psnalty providea by lawl

W. Va. R Crini. P. 11

vidence is satisfied thatpetitioner is not en‘tltlscl to re{ief the souﬂmy teny 4 petition for writ.

| (1973), Stara x. rel Wawroa Pr- S‘cmt, 222 W: Va, 122 (;20033 Upou danying a petition for writ:

A gilty plénisa smendnrpfnmsteonstﬁutldnal rights cd:‘trgﬁonly the-subject of habeas |




. Thonas, 157 WV, 640, 203 5

L Petitioner Fails to-Prove Tneffeetive Assistance of Conusel,

‘This Court réviews clating of ineffectivé nssistaree of counsel under the following two-

B o ’part testy whether

g3l éibabilkfy that, but for counsel’s
XS nale :e'tesult of the proceeditips would have
been dlﬁﬁrﬁnf._;

 Stricklarckv. Washington, 466 U8, 668, 104 8Ct 2052, 80 ..Bd2d 74 (1984; State », Miller,

AS08E2d 114 (W Vs 1995) Then, io deten’mne whether performanios was defigient,

biective stamidard and determitio whether, in
Geg, tie Tdentified acts Or Dinlssions wers
side - e of p't'ofessmnally compefcent dssistance

wihile at %he effaining from engaging in hindsight or

secand-gnsksmg‘of tnaisceunsel*s stestegic detisiony.

8yl P 6, State v. Miller, 1?4W Va'. 3, 45{)_"_3;_;&-2{1 114 (1995), Thus, Petitioner has 4 heavy

. '_ Gurden to prove: previcus. equnsel's iasffectivensss. “Whete d coutissl’s perfoiniance, attacked
s ineffactive; arises from oecurtences involving strategy, taoifes and arguable courses of action,
_=ff:1is conduct will be deemed effectively assistive of his client’s inteiests, unless no reasonubly

- qualiﬁed defense attorney woul& have so. acted i the defénse of an agciised.” 8yl Pt 21, State v.

=44'§ (19?4} I cases involving:a, cﬁmmal conviction based

.~ "upon & gully ples, the pxaiﬁ:dic@-i@ﬁ;i@emmt of fhe wo-pit st established by Steckland v.

Washirigtors, 466 U.S. 668, ,1{'3'4:_33;1-@&-. 2052, 80 1,Bd.2d. 674 {1984), and State v. Miller, 194

W.Vﬂ;__s, 4598 E2d 114 (1 9-95};'d@magds 1hat 8 habeas petitioner show that there is a réasonable

© probabifity that, but for cuunlge_l_"_s;_erxors-,ﬁ He would not have pleaded puilly and would have

inisted on going to tefal. 851, B 2, State ex vel. Vernatter v. Warden, W. Virginia Penitentiary,

207 W. Va. 11, 14, 528 S.5:2d.207, 210-(1999).
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- :'_gmlty plisa-beoause eounﬁelfaﬂ

" _xedison Ms; Phipps is incarderdtid o

' FJJ:st, Ms. Bhigps. makes 3 blanket asserfion that she was. {iLinforined at the time of her

— t@;avigw discovery with het. Ma Bhipps dq,e,s notgate what

- : 'f:dwemvery wasTot: rewmwedur ] =c:w ‘that-discovery would have changed st goilty plea, Wihat’s

L moté; zha Courkentpred iito Ie;ngthy plea oalloguy with the Ms. Phigps while she was 1inder

B ‘Gall M, 'I?‘hipps= tef{ﬁfi-féilfﬂiaf%ﬁ& heid reviewed all of the charges with eownsel, aud that she and

R “ligr caunsalﬁllly dlsnus§ed s s-eabcmt ker sase Furttirmeore, M5, Phippy safd that shie: was
L : satisflod with lier aounsel‘s rﬁpresmtﬁﬁon, Fmaily, Ms. Phipps festiﬁed 16 the faots of each of

fhe offonses to which she was conviotsd,

Ms. Phipps asseits that fhie Bastern Reglonal Jail visitor log elleged}y shiows no.entty for

o - dattorney visit from thePuhheDef&nder Cerporation between the dates. of &piil 22, 2004; and
- June 18, 2004.Additianaily, Ms: Phipps acknowledges not having the phone Jogs for the jail

 during fhis petiod. Ms. Phipps fails to explain how a jail visit log demonstrates the ineffactive

assistainoe of cotisel thus Fellitodst the fitstptong of Sricklund,

Fugthermoys; M. Bhigp_géiﬁils; to-presen any evidence or riake any allegation that would

; _su];;gé_rt_.ﬂm;gqqond ,p;ang@ﬁ};;ej;S;ﬁ%ﬁgﬁda Thuss, M, Pliipps failsto.prove thet the esiilt of the

probeet_ii_ng's,'wQul_,d have b'ésh ﬂifferéﬁt, 1w for counsel’ s deficient performanics.

Second, Ms. Phipps arguesHat counsel’s assistance was ineffectivi by fuiling to

L ;qégégiaﬁe' amore-favorahle plea 'I‘he;p iitiey negotinted 4 plea wherstn 23 felony charges wers

. dismissed and imposed.apribiitihiaty sentence for four of the eight felony convietions. The only

34 tiow s hecanse she contiitied to;¢ommit orimes while on

- probation.

Ms. Phipps had an extensve-eriminal Yistory prior-to pleading guilty-to the instant

offénses, The Petitioner was facing @ twerty-seven (27) conrit-indigtment with additional charges
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e : ,‘;;iajggﬁiﬂg,-m the.time of herbinding guilty ples, Ms. Phipps was on-probation fn Peonisylventa

e aﬁa—twgiﬁialg;agg@adetamggiagﬁﬁétheg for charges pendingagaingt hier inits jurisdiction.

Dueto thﬁ;ﬁindin‘g;ﬂaﬁiﬁ&ﬁfﬁ&gl&g M. Phipps had the benefit of knowitiy what her

. sentence viould: b2t the time of entériog her guilty plea: Ms. Phipps faffs:to provethat iral
- cotunsel: did ot work t6get a'tnrg favopable plea deal. What's.niors, M. Phipps presents no
" efidence that but for counsel’s peifSimancs; fheiresults of her odse wauld have bien different, ot

- that she would not haye pleaded gilty.

' Asto both.counsel’s reviewrof diseovery, ad counsel’s negotiation of the plea deal, Ms.

| e Phipps fatled to:prove ineﬂectiveassi’stamce of counsel; Accordingly, this claim for hiaboas refief

IL - ?@ﬁﬁwﬂfwgi@dfﬂeti@hﬁm that the Sentence is Unc¢oustitutionally
‘Exéessive. -

Any ground that & habeas pefitioner tould have saised on dirset-appeal; but did nof; is

|- presumed waived. W. Va. Codé § 53-AA-1. “[TThere Iy arebuittable presuroption that pefitiomer
< .- inteliipently-and knowngly walved -gi—i;yfcqntaﬁﬁo‘rrﬁﬂg;bund in fictpr 1w zelied on in suppprt

of [hei] petifion forabess corgus which[’s]he onld bave ‘advancedt on directappeal but which

“ felhe:failed to so advance” Syl Pis. 1, Fard w Coiner, 156 W. Vay 362-(1972); Furthermore,

“ihie buirden of proof Tests on petitjorier.to rebiit the prestmption that {s]he Intelligently and

" knowingly waived-amy confentioior gronnd for telief which theretofore [s]he opuld have

IO 'at:ﬁra;ncéd on direct appeal” Fd. af §yk Pt 2.

"M, Phipps did not objectto:her senténce when it was imposed; and agtees that itis a

senfence within the-statutory limits. Further, Ms: Phipps did not directly appeal her sentenics,
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" presungbly betause she agresid 1o the sentence fhrongh esbinding pleaseresment The

- ’-se:siil'te‘.nding Cowt had no-dlserefion to impose a more lenient sentence.!

‘Finally, M. Phipps-offered no evidence to-overqome the presusptior that she knpwingly

ived herglaim ﬁf’an gkcessive sentence on apipeal. Therefors, Ms. Phipps is

"~ bawedfror misting e fssie-ofte vintonstifutionally excessive senterice fu this Petifion.

Actordingly, M. ?Eippsi"suﬁill_gﬁéi}of improper-or excessive sentence. stENIED
Canclusion |

After & full rovisw:of thie petitign, extibits, and all documenitaty evidenoe, this Cout s

-+ . satisfiod that the resord would nothe:sided by taking additionalevidénee gnd heiring ofal

srgument. Ms. Phipps failéd togany herburden end js not entitled to habeas relief. Therefors,

- i_Eetiﬁ-ouer’s.'Petition’for a Wit of Habeas: Corpusis DENIED. These tssues will not be-further

.- addrassed by this Conrtin anypmceediﬁgsTheCourt gtes.the timely-objedtions of all partles

10 any-adverse tulings herein,

This is aFinal Order, andthe Clercis girscied retive it from: the astive: docket.

The Clerk shiall enter-this Ottder as of the date written below and shall transmit attested

! ‘coples to all counsel and partics .of redord, inoluding e Preseoutifig Attorney for Berkeley

" l"I-.'l' dMs Phlp ' nutwmved"liernght contest b sér
A e ,.?O“liabuhd its:discreton.
R aweﬁtiﬁgﬂbmdmg Plea with this sehtefive.

) g Conniy and Kmberly Qtocketr Esq‘, co‘uzase} for thePetitioner.

TR iy (ﬂ day-of Jarthary, 2016,

BERKEI,EE’ c@uﬁﬁ WESTV]RGH\IIA

feriow at tis stage, the Cqurt’s analysiy would aot simply be
posiHE: the sdritence; butvileter the Chijer abiised Bt discretion in

. H
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