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MEMORANDUM DECISION

Petitioner Charles E., by counsel Bryan S. Hinkle, appeals the Circuit Court of Gilmer
County’s December 14, 2015, order that denied his petition for writ of habeas corpus.* The State,
by counsel Jonathan E. Porter, filed a response in support of the circuit court’s order. On appeal,
petitioner argues that the circuit court erred in denying petitioner’s request for habeas relief
because his trial counsel was constitutionally ineffective.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the order of the circuit court is appropriate under
Rule 21 of the Rules of Appellate Procedure.

In 2012, a Gilmer County grand jury indicted petitioner on two counts of first-degree
sexual abuse in violation of West Virginia Code § 61-8B-7(a)(3), and two counts of first-degree
sexual assault in violation of West Virginia Code § 61-8B-3(a)(2).? The victim was his great-
nephew, J.S., who was four years old at the time of the alleged crimes and six years old at the
time of trial.

!Consistent with our long-standing practice in cases with sensitive facts, we use initials
where necessary to protect the identities of those involved in this case. See Inre K.H., 235 W.Va.
254, 773 S.E.2d 20 (2015); Melinda H. v. William R. 11, 230 W.Va. 731, 742 S.E.2d 419 (2013);
State v. Brandon B., 218 W.Va. 324, 624 S.E.2d 761 (2005); Sate v. Edward Charles L., 183
W.Va. 641, 398 S.E.2d 123 (1990).

?According to West Virginia Code § 61-8B-7(a)(2) and § 61-8B-7(a)(3), “[a] person is
guilty of sexual abuse in the first-degree when [s]uch person subjects another person to sexual
contact who is physically helpless; or [sJuch person, being fourteen years old or more, subjects
another person to sexual contact who is younger than twelve years old.”



In November of 2012, petitioner’s criminal trial began. Respondent’s primary evidence
against him was the victim’s testimony.® The victim testified at trial that petitioner touched the
victim’s penis on one occasion and digitally penetrated his anus on more than two occasions. A
social worker, who was qualified by the circuit court as an expert in the area of whether children
exhibit characteristics of being abused, testified about an interview she conducted of the victim
and testified that the victim described and demonstrated the sexual acts on a doll, the victim
identified petitioner as the perpetrator who committed those acts; and that the victim’s statements
to her were consistent. Petitioner did not testify at trial or present any evidence in his defense.
Following the jury trial, petitioner was convicted of one count of first-degree sexual abuse and
one count of first-degree sexual assault; the remaining counts were dismissed by the circuit
court. On April 5, 2013, the circuit court denied petitioner’s post-trial motion for a judgment of
acquittal or new trial and sentenced petitioner to an indeterminate term of incarceration of not
less than five nor more than twenty-five years for first-degree sexual abuse and not less than
twenty-five nor more than 100 years for first-degree sexual assault. The circuit court ordered the
sentences to run consecutively to one another and further ordered that petitioner register as a sex
offender for a term of fifty years following his release from incarceration.

In 2014, petitioner filed a direct appeal with this Court alleging that the circuit court erred
(1) when it denied his motion for judgment of acquittal at the close of respondent’s case-in-chief;
(2) when it did not grant his motion for a new trial on the grounds that respondent produced a
witness statement only after that witness testified at the trial and prior to cross-examination; (3)
and that the sentence imposed upon petitioner violated the proportionality principle found in
Article 111, Section 5 of the West Virginia Constitution. By ordered entered on April 25, 2014,
this Court affirmed petitioner’s conviction. See State v. Charles E., No. 13-0571 (W.Va.
Supreme Court, April 25, 2014)(memorandum decision). Thereafter, this Court refused
petitioner’s petition for rehearing.

In June of 2015, Petitioner filed a petition for writ of habeas corpus alleging that he
received ineffective assistance of counsel at trial. In August of 2016, following an omnibus
evidentiary hearing, the circuit court entered an order denying petitioner’s petition for writ of
habeas corpus. This appeal followed.

This Court reviews a circuit court order denying habeas corpus relief under the following
standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
questions of law are subject to a de novo review.” Syllabus point 1, Mathena v.
Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

3petitioner’s trial counsel, Kevin C. Duffy, had his law license temporarily suspended in
June of 2016. See Office of Disciplinary Counsdl v. Duffy, 237 W.Va. 295 787 S.E.2d 566
(2016), No. 16-0156 (W.Va. Supreme Court, June 2, 2016)(memorandum decision).
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Syl. Pt. 1, Sateex rel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

On appeal, petitioner argues that the circuit court erred in denying habeas relief based on
his claim that his trial counsel was constitutionally ineffective. We do not agree. Petitioner
claims that his counsel failed to meet with him, to investigate his case, or prepare a defense for
trial. Our review of the record supports the circuit court’s decision to deny petitioner post-
conviction habeas corpus relief based on the error alleged in this appeal, which was also argued
below. According to the record on appeal, petitioner’s own testimony establishes that his counsel
met with him approximately twelve to fourteen times between the preliminary hearing and the
jury trial. Contrary to petitioner’s own argument, he testified below that he met with counsel
several times, that counsel communicated all plea agreements to petitioner, and advised him on
all the plea offers presented. Indeed, the circuit court’s order includes well-reasoned findings and
conclusions as to the assignment of error raised on appeal. Given our conclusion that the circuit
court’s order and the record before us reflect no clear error or abuse of discretion, we hereby
adopt and incorporate the circuit court’s findings and conclusions as they relate to petitioner’s
assignment of error raised herein and direct the Clerk to attach a copy of the circuit court’s
December 14, 2015, “Final Opinion and Order on Petition Writ of Habeas Corpus Relief” to this
memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: February 21, 2017
CONCURRED IN BY:
Chief Justice Allen H. Loughry 11
Justice Robin Jean Davis
Justice Margaret L. Workman

Justice Menis E. Ketchum
Justice Elizabeth D. Walker
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"IN THE CIRCUIT COURT OF GILMER (’:f“)UNTY WEST VIRGINIA
ﬁﬁlaDeC e AH & ‘38 :

iti BAREN ELL i
| | Petitioner, Iﬁ% E%UCIEJ CL%% {wv N
| . Vs o : oL PR ‘ S ' C‘ase Number 14 C-16 -

S DAVID BALLARD WA.RDEN
- '._Mt Olive Correctmnal Complex,

Resp ondent.

FINAL OPINON and ORDER ON PETITION
FOR WRIT OF HABEAS CORPUS RELEF

Th1s is a petition for writ of habeas corpus pursuant to W.Va. Code § 53-4A-1, ez seq
whereln the petitioner seeks post-conviction relief with respect to his convictlon in the '
Cirouit Court of Gilmer County, West Virginia, to wit: 12-F-14. An omnibus heaﬂng was

held on said petition on the 11%® day .of August, 2015; wﬁere there appeared the pet1t1oner n

_ person and with habeas counsel, Bryan Hinkle and the respondent by and through Gerald :

-

Hough Prosecutmg Attomey for Gilmer County.

The petitioner testified on his_owmn. behalf and. was subject to cross exammatlon

: thereafter the petitioner- d1d rest. The respondent called 1o witnesses and did rest. The Court:

took the matter under advisement and instructed the parties this written decision would’
follow. Havmg afforded a plenary review of the record herein, the testimony adduced and the

apphcable law, the Coutt, for reasons set forth mére’ fully below, does hereby deny the

- petitioner’s petition for post-conviction habeas corpus relief.

L FINIDNGS OF FACTS

: H
1. Thisis apetltlon for writ of habeas eorpus pursuant to W.Va. Code § 53-4A-1, e seq., .-
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- ' Pt
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- .ﬁled b}’ the Petrhoner through his. habeas counsel Bryan Hmkle on June 17, 2015 in the :-3':: ok
i Circult Court of Grlmer County, West V1rg1n1a wherem the petrtroner alleges meffechve{

assrstance of counsel a$ his sole assrgnment of error:

2 The Court takes Juchcral notice of all proceedmgs and- testrmony Wrth respect to. the

underlymg crrmmal case An the Citisit. Court of Gﬂmer County,, West V1rg1n1a, to w1t 12—F-)i -

TR 1 4 The pet1t1oner was represented by Kevm Duffy in those proceedings.

3. The petltloner was tried and convicted by a jury on November 15, 2012, of one (1)

count of Sexual Abuse in the F1rst Degree and ane (1) count of Sexual Assault in the Frrst
Degree On April 5, 2013, the pet1t10ner was subsequently sentenced to not less than thlrty )

(30),nor more than one hundred twenty-five (125) years in the pen1ter1t1 ary.

4, The petitioner, by counsel timely appealed h1s conviction to the West V1rgm1a '

Supreme Court of Appeals. The conviction was: afﬁrmed by Memorandum Decision on Aprrl o
25 2014 in West Virginia Supreme Court of Appeals case number 13-0571,

5 Thts Court, by Order dated October 2, 2014, appointed Bryan Hinkle to represent the

pet1t1oner W1th his petition for writ of habeas corpus The petitioner, through counsel ﬂledf BRI
sald petition on June 17, 2015
6, The record reflects that both the petitioner and Mr. Hinkle executed a Losh v.

McKenzie, 277 8.B.2d 606 (1981) checklist acknowledging the nature of habeas corpus -

proceedings and that any grounds not raised would be deemed forever waived.
Omnibus Hearing Testimony
7. An omnibus hearing was held in the above-styled manner on August 11, 201 5, where

there appeared the partics, each duly represented by counsel.

8. The petitioner testified on his own behalf, Petitioner acknowledged that in preparing
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hrs petrtrorr for wrrt of habeas corpus relief that he and his oounsel had went over the Losh V.

McKenzze oheokhst Further petrtroner testrﬂed that he urrderstood the nature of the 0mn1bus..§ L
prooeedmgs and that any grounds not ra,rsed now Would be deemed forever Warved
Thereafcer, the petrtroner indicated. that 1neffect1ve assistance of counsel was the only ground\ |

he Was pursuing,

< 9 jTh_e .p‘etrtroner'ee%rféﬁh‘rwo" ) iai’gll_uienfo. as basrsfor hrs claim that his courrs.el'ghirr.tﬂeﬁ;

unrlerlying eriminal prooeedings; Kevin Duffy', was ineffective. Those arguments and the
petitioner’s festimony with respect thereto are as follows:

10 Petrtrorrer argues that Mr, Duffy only brought AUMErous plea offers wrth him to meet K b

. 5 R

with hlS the petitioner whrle he Was mcarcerated awar‘rrng trial. Purther, that Mr, Duffy orrly : )

* discussed the petitioner’s statement to law enforcement.

11. Petitioner estimates that he met with Mr, Duffy approximately twelve (12) to fourteen .

( 14) times between his preliminary hearing "inr.Magist-rate Court ’rhrough his jury trial.
12. Petitioner: claims Mr. .Duffy waited until the eve of trial to share discovery with him
13. iDetitiouer Vfurther asserts that Mr, Duffy failed to adequately investigate the case,-
review discovery, or interview potential witnesses.
14 Petitioner claims Mr, Duffy informed him that it was the petitionet’s deeisron
whether he wanted to testify on his own behalf, Further, petitioner claims he was rrot:' )
asked to take 'part in the jury selection process.

TR
H t il
1M

. H

I5. Petitioner posrts that-Mr, Duffy brought a plea offer to hrm a week before it was' to‘:;*";'z g

expire and that Mz, Duffy contmuously 1nsrsted on gettrng the petitioner to take a plea '

! The fecord reflects Mr., Duffy was not subpoenaed by either party, nor was he called as 4 witnoss during the .
ommbus hearing, : o
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) Further, Mr Duffy 1nforrned the petttroner an 1ndependent sex offender evaluatron was not

- {5 good strategy and should not be pursued

16 Petttroner clarrns he could not get ahold of Mr Duffy, and that Mz, Duffy WOU.ld not

B . always respond to-the pet1t1oner s wiitten correspondence . o TR 3.-1-;-'..'-

D Petrtloner admits that the State of West V1rg1u1a made at Ieast four (4) dtfferent plea *
offers 1nclud1ng twe (2) offers Whlch sought 1o have h1m plead to only one (1) count of the

mu‘ltrple count indictment. The petitioner acknowledged that he, not Mr, Duffy, decided to- -

reject those offers and goto trial,

\
—.l—l"'

18 The Petitioner further conceded it was his decision, not Mr., Duffy, that he chose not : i

to testrfy at trial after bemg duly advised of those rrghts by the Court, outside of the Jury 8

i preseuce

19, Petltroner further, acknowledged that Mr. Duffy did timely file an’ appeal on hlS 4

behalf to the West Virginia Supreme Court of Appeals: and that hrs conv1ctlon was afﬁrmed
20. The Court took the matter under advisement and instructed the parties to each file. . .. .
proposed findings of facts and conclusions of law and that a written decision would follow.

I DISCUSSION

The.petitioner raises ineffective assistance of counsel as his only ground for post-conviction
habeas corpus relief. In respect to this assignment of error, the petitioner makes two main

arguments (1) M. Duffy failed to adequately meet thh the petrtroner and mves’ugate his |, i
ST . .

case; and (2): Mr. Duffy failed to provide adequate counsel on preparmg a defense for tr1a1
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| Claims Of 1neffect1ve assrstance of counsel are governed by the now: axromatle twe-pronged T

standard sét forth by .our nation’s Supreme Courtt in Strickiand v, Washmgron Porntrng to _
B that holdrng the West V1rg1n1a Supreme Court of Appeals espeused in syﬂabus pornt ﬁve of aE

Stare ; Mtller tha‘i: the burden of proof is on the party allegmg counsel wis 1neffect1ve to

;'shew that (1) counsel’s performance twas -deficient under an obJeenve standard of SR

'_reasonableness, and (2) there is a reasonable probabrhty that, but fer counsel’s

unprofessmnal errors, the result of the procesdings® Would have been different. leler 194 }

- W.Va, 3,459 S E2d 114 (1995). Further, as our highest state court explained in syllabus

| peint five of Daniel v. Legursky, 195 W.Va. 314, 465 S.B.2d 416 (1995), a coutt need .no't

addressed both prongs of the 1neffect1ve assistance standard set forth in Strickland and leler._: 3l

~ but may dispose of such-a elarrn based solely on petrnoner s failure to satisfy e1ther prong of

thetest, The Court will now apply those aforesaid prineiples 1o the present case..

As delineated above, with respect to the first Strickland prong a court is- eharged Wlth .

. detenmnrng whether counsel’s performance was deﬁclent under an objective standard of SR

reasonableness. To that end, the Miller Coutt reasoned that

[IIn reviewing counsel’s performance, courts must apply an objective standard

and determine whether, in light of all the circumstances, the identified acts ori | .

omissions were outside the broad range of professronally competent assistance
while at the same time refraining Jrom engaging in kmdszght or a second-’
guessing of trial counsel’s strategic decisions, Thus, a reviewing court asks
whether a reasonable lawyer would have acted, under the circumstances, a8
defense counsel acted in the case at issue.

Syl. Pt. 6, Miller, 194 W.Va. 3, 459 SE2d 114 (1995). (emphasis added). Further, the

breadth of this prong was also discussed in Strickland-wherein our highest tribunal opinedi' i

ZSrrzckland V. Washington, 466 U.S. 668, 104 8. Ct. 2052, 30 1.Ed.2d 674 (1984).
State v. Miller,194 W .Va. 3, 450 8.E.2d 114 (1995).
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B that Q. rev1ew1ng court “must mdulge a strong presumption that counsel’s oonduct falls Wlﬂlm
the w1de range of reasonable professmnal assistance.” 466 U, S at 694 S Ct at 2068, 80
‘ 'LEdeat 698. o |

Thus in- the case sub Judzce, the petlttoner urges th1s Court to. f nd that Mr Duffy s .

alleged fallure to adequately meet with the petitioner, 1nvest1gate the case, and faﬂure o

prowde meanmgful representation and assistance in preparing a defense for trial amounts to ‘

conduct that i3 deficient when viewed under an objective standard of reasonableness. o

However, having afforded a plenary review of the record and applicable law, this Court is of :

the opinion that in light of all the circumstances, Mr, Duffy did not fail to act ina manner |

1ncons1stent with that of a reasonable criminal defense attorney under the circumstances of

this c’ase.
Although this Court. is troubled by the State’s failure to present any ev1dence in th1s
matter, and the Court will accept, except where the trial record in. the underlymg case 13 , N A

Tl

contradwtorv fo the petitioner’s testimony, the testlmony of the pet1t1oner as true and for the A

reasons more fully developed below, the petitioner’s claim for 1neffect1ve ass1stance of‘

counsel is den1ed..

With respect to petltloner s first argument that M, Duffy failed to meet with h1m 1n P Rk
- addition to fa1led to investigate his case the Cout't ﬂnds the support for this contention
lackmg F1rst the petitioner alleges Mr, Duffy failed to reasonably meet with him throughout -

the pendency of th1s case; however, this assertion is clearly controverted by the petltloner §

own tes’urnony wherein he est1mated Mr, Duffy met with him between twelve. (12) and
fourteen (14) times between h1s prehnunary hearing and jury trial. The. Court finds this level

of eontact between Mr. Duffy and his client to be more than reasonable Simply put, based
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'5_on the ev1dence adduced there is' nothlng ObJ eetrvely unreasonable about Mr Duffy S. aetrons

T "'1n thrs regard and therefore this contention fails o mect the first prong of Sz‘rzck‘land
In addition, the petrtloner posits that by eontrnuously presentihg plea offers from the" ;

- State of West Vrrgrnra to hts Glient; Mr, Duffy falled to adhere to an objectrvely reasonable._ .

. Becton W, Han, the West Virginia Supreme Court of Appeals held that the obj ectrve standards

of professional conduct requlre a criminal defense attorney, absent extenuating i
circurnstances, to eomrnuntoate any and all plea bargam offers made by the prosecutron :
Further, the failure of a criminal defense attorney to do so constitutes ineffective assistance -

ofcounsel SyL Pt. 3, Benton, 205 W.Va, 139, 516 S.E.2d 762 (1999). Applying this rule of s

law to the present case, this Court. finds that Mr, Duffy adhered to his profess1ona1 standards‘:_

of eonduot by communicating to the petitioner any and all plea offers ‘made by the * -

prosecutlon in the criminal case. By the petitioner’s own testimony there were at least four

ll_r I'i
(4) different .plea offers magde, including two offers which would have resulted in the Gt

petitioner pleading to only one count of the multiple count indictment returned agatnst h1m

however, the petitioner testificd he choss to reject each of those, despite Mr, Duffy’s adv1ce

The Court is of the opinion that not only did M. Duffy comply with the law as pronounced _

in Bem‘on but that his conduct was nothrng Iess than objectively reasonable, Thus

petrtloner $ argument again falls short of the first Strickiand prong,

The next basis set forth by the petitioner is that M. Duffy failed to disclose the
State s discovery with him and that he also faﬂed to properly 1nvest1gate the case. The Courtf;" ) it '

finds this argument’s merit lacking, First, by the pet1t1oner s own testimony, M. Duffy met' o

- with his client numerous t1n1es communicated plea agreements and went over the statement

Page 7 of 12
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' :the pet1troner had given to 1aw enforcement on rmore than onte oecasron In addrtron 1n 11ght

. of alI the crrcumstances thrs Ccurt cannot say Mr Duffy faﬂed to 1nvest1gate the cr1m1na1

PP _.':__'jcase Not only d1d M, Duffy meet with hlS cliént on more thar ten occasrons he by the

: *enforcement that was provrded rn d1scovery Moreover based on the petltroner g

pet1t10ner § own acknowledgrnent went over plea offers and the staternent grven to law

proseciition were in his best interest and such advise could only be made after having

revrewed and weighed the facts and circumstances of the case and any defenses, if any that

Lo e

may or may not be avarlable As such based on these factors, there is no evrdence to show

' er Duffy s conduct did not conform to that of a reasonable criminal defense attorney under

the facts and circumstances of this case. Because the petitioner has fa11ed to show Mr

t

Duffy s conduct was. deficient under an objective standard. of reasonableness in regard to thrs g

argurnent as a matter of law the petltroner 8 clann must be dented,

Taking the analysis..one_step further, assuming argwendo, that the petitioner’s, .

contentions with respect to discovery and his counsel’s failure to disclose and/or discuss the |

+.
. 3

same with him in a timely nianner, Were'true, the petitioner still fails to meet the second

| prong under Strickland/Miller. To put it another way, under the standard set forth in

Strzckland/leler the petrtroner is not only charged with showing his or her attorney $

deficrent performance, but the he or she rnust further dernonstrate that the complarned of

defic1ency resulted in preJudme or as dehneated in. Strzckland/leler ‘a reasonable :

N . probablhty” that, but for Mr. Duffy’s unprofessiorial errors, the tesult of the, proceedmgs

would have been different and was fundamentally unfair or unreliable, Legursky, 195 W Va

314, 325; 465 SE2d 416, 427 (1995). ‘The Court alsb fds guidance from the dlrectlon -
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) glven by the West Vtrgmla Supreme Court of Appeals in Rusen v. Hill wherem it was stated“—’;_ . :

"-that deterrmnmg prejudlee with: respect to- non~dlsclosure of d1scovery invokes a two—part S

test ‘“(1) dtd the non—dtsclosure surprise the defendant on a mater1a1 faet and (2) dld it

: 'i"'hamper the preparatton and presentation of the defendant’s case.”” 193 WVa 133 139; 454 - - L

-_ -sazd 427, 433 (1994) quotmg Miller, supra. 178 W.¥e 618, 624 363 SE24 504 510

(1987)

To this extent, based on the totality of the circumstances, the Court finds that the RERE

petltloner has once again failed to carry his burden in this regard. The only evtdence :

S 5I '

: prov1ded on this issue durmg the omnibus heanng the petitioner’s Hmited statement on the B

: sabJ ect during his testimony. No substantial evidence was adduced by the petltloner in thts_ 7
regard to support this argument or to establish how he may have been prejudiced by the
deficiencies in discovery alleged against Mr. Duffy In-fact, the petitioner’s scant testlmony
on this. issue continuously referred in amb1gu1ty to the term “dlsoovery” and falled tol

elaborate. or 1dent1fy any specific material fact that M, Duffy failed to disclose to the

pet1t10ner that subsequently resulted in undue surprise or hampered the preparatlon and L ¥

presentatlon of the petitioner’s case at trial. S1mp1y put the brevity of the testimony given by: SN

" petitioner on this issue, alone, without more, falls inexorably short of reaching thel
evidentiary burden requited of the petitioner in this case. Accordingly, the petitioner’s writ.
for habeas corpus relief on this argument must be denied as a matter of law.

| The second argument advanced by the pet1t1oner is that Mr, Duffy failed to aft‘ord hlm
adequate counsel in preparing a defense for trial, With respect to this clatm by the petitioner, | L

the Court again finds this argument insufficient to surmount the first prong of Strickland and ;

P70 J";_—;t,: Cptd

therefore the petttloner $ claim for pOSt-COﬂVlCthIl habeas corpus relief must be demed as a -
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,,.._"__‘_declslon of Whether to. take the stand in-his. own defense up to him and therefore, falled to ’f’-’:
‘*’properly advrse him of h1s nghts The Court ﬂnds the record of thls" case pa1nts 4 clearly
c 'drfferent ptcture In faet, the record reﬂects that a review of the trial transcrrpt reveals that the

| 'Cou1t duly advised the petitioner, outside the presence of. the jury, -of his r1ght to rernaln

s11ent as well as his nght to testify on his owh behalf Further, after the Court ﬂmshed

informing the petitioner of those rights, the Court took a recess to allow M‘r. Duffy and the

petitioner to confer, after which the record reflects the petitioner chose not to testify (See

Trral Transcnpt pp 182-183). .Inthis respect, the Court is of the opnnon

there is no ineffective ass1stance in this regard. The facts are quite clear, the petitioner was

| adv1sed of his rrghts given the opportunity to confer with counsel, and after domg S0 chose

hot to test1fy The petitioner was fully aware of his rrghts in this regard and made a knowmg
and intelligent chorce to test1fy There is nothrng in. the serics of events on this issue that
remotely appear. objectively unreasonable and thus, the Court. finds the petltloner has failed

to meet the first Strrckland prong in with this argument.

Court recognizes that a defendant has a constitutional right to be present during Jury

selection. State v.-Hamilton, 184 W.Va. 722, 403 $.B.2d 739 (1991). However, uwpona’ |

review of the record, the Court finds the petitioner’s argument that he- d1d not part1c1pate to
ll

be unfounded. Jury selection- occurred on the day of trlal where the petitioner was present

wh1ch included individual voir dire of multiple members of the jury panel, Further, the

transcript illustrates members of the panel were struck for cause on motion of both Mr Duffy i
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- Next, the pet1t1oner argues that he did not participate in the j jury selection process The AN

| I_ _matter of Iaw In support of his position, the petitioner first asserts that Mr, Buffy left the s

_ 'W1th counsel. A review of the trial transeript illustrates an extensive j Jury select1on process L




o ;and the proseeutron Frnally, the record indicates the parhes were grven ample tnne to

: consrder the1r respeetrve strikes of the twenty member jury panel in order to rednce 1t to

: tWelve to try the cause. (See Charles - Trral Transcnpt PP- 31 86) Notlnng in the - i

i record 1ndrcates with respeet to thls issue 1llustrates eiror ot part of Mr. Duffy with respeot to -

N ‘the petrtroner S. 1nvolvernent 1n the jury selection process. Narnely, the. defendant was present :

'throughout the extensrve jury selection process and had the opportunrty to confer with

counsel regarding the jury panel. As suoh the Court finds. Mt. Duffy actions were the same o Bt

ofa reasonable er1rn1nal defense attorney under similar circumstances and therefore, fails to '

meet the fn‘st prong of Strickland.

In a ﬁnal effort to support his claim of 1neffeet1ve assrstanee of counsel, the petrtroner E ’f?"ii" | &

- alleges that Mr. Duffy’s faiture to petition the Court for funds to hire an expert for an

individual sex offender evaluation amounts to ineffective assistance of counsel, On this issue,

petitioner testified that Mr, Duffy informed the petitioner it was bad trial strategy and ,
shonldn t be purqned The Court finds this merely to be decision made by Mr. Duffy as part I

of his trial strategy. As previously noted above, the Mtller Court has previously stated. that -

when reviewing a claim for ineffective assistance of counsel, a court must refrain from

engagrng in hindsight or second-guessing of trial counsel’s strategic decision, leler 194 Y

W.Va. 3, 459 S.E2d 114 (1995) In this respect, the Conrt does not find such a deo1s10n by"‘. o

Mr. Duffy to be objectively unreasonable under the circumstances. It is clear that based on

hrs 1nvest1gatron of the facts and circumstances of the case, Mr, Duffy made the 1nforrned ;

declsron not to seek an cxpert on this issue for trial. eremse, the Court ﬂnds that such a :
T llau.l.t._: . R

determrnatron is not outside the realm of objectrvely reasenable conduct for a cnrnrnal ‘

defense attorney as part of his or her trial strategy.
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Add1t1onatly,. the pet1ttonet ctatms he wasr neverr able to d1s.ouss his case w1th Mr
| ;‘-'7""-;‘_*-‘-‘.Duffy because his ertten correspondence. was not always rephed to. thh respect to ﬂ’llS o
'—158116 the petitioner failed to present any evidence to support this assertion suoh as call logs
. ‘_from hlS place of mearoeratlon oop1es of Ietters Ot returned green oards showmg service or i. L
i-laok thereof to Mr Duffy Moreover, the evidence is uncontroverted that petlttoner and MI
'.Duffy met 2 tinimum of twelve to fourteen times during the pendency - of the underlymg -

oriminal case. As such, the Court finds no basis exists to support the petitioner’s claim for Sk

ineffective assistance of counsel,
. Therefore, the Court finds that under the scrutiny of Strickland and .MilZer,: the
petltloner has failed to show any deficiency in his counsel’s performance and therefote '
cannot satisfy the first prong as enunciated in Strtckland and leler Moreover, because both H
prongs are necessary to prove ineffective assistance of counsel, petitioner’s claim must faﬂ as o
e, m-e‘.tter-of law and is hereby, denied. |
.O1.  CONCIL/USION

Based on the foregoing, it is dccordingly ADJUDGED and ORDERED that the ‘

petitioner’s petition for post-conviction habeas corpus relief be and is hereby DENIED. This
case shall be DISMISSED and STRICKEN from the aotive docket of this Coutt.

The partles objections and exceptwns are: noted by the-Coutt.

The Clerk shall send oertlﬁed copies of thls Order to counsel, forthwith.

ENTERED this jﬁ_ day of December; 501 ﬂ
STATE OF W vy
GOUNTYOF GtLMER 10wl o f a

1, Karen EWin, Clerk-of The Circult Gourt and Family Court of Gttmercounty,

" o hersby cedly tiat ihe foregping i§ - cony of an or Eﬂtﬂ“"d fn the . T B
- gbove styled-getion on the L[ day @l I:) u “JACK ALSOP, JUDGE

QRiyeo.undar myhand and omcl seal his he day ok,

o )Q_H%t ecto’i}%ﬁ% / Page 12 of 12
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