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MEMORANDUM DECISION

Petitioner Mark K. S., by counsel Jennifer D. Roush, appeals the Circuit Court of
Kanawha County’s July 1, 2015, order denying his petition for writ of habeas corpus.
Respondent David Ballard, Warden, by counsel Shannon Frederick Kiser, filed a response. On
appeal, petitioner alleges that the circuit court erred in denying his habeas petition on the ground
of ineffective assistance of counsel and finding that he was competent during the plea
negotiations.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In May of 2008, a Kanawha County grand jury indicted petitioner on one count of first-
degree sexual assault, two counts of first-degree sexual abuse, and three counts of sexual abuse
by a parent, guardian, or custodian. Thereafter, petitioner pled guilty to one count of first-degree
sexual assault and one count of sexual abuse by a parent, guardian, or custodian. The circuit
court sentenced petitioner to a term of incarceration of fifteen to thirty-five years for first-degree
sexual assault and a consecutive term of ten to twenty years for sexual abuse by a parent,
guardian, or custodian.

In December of 2014, petitioner filed a petition for writ of habeas corpus alleging that he
received ineffective assistance of trial counsel and lacked the mental competency at the time of
his guilty plea to knowingly and intelligently enter a guilty plea. The circuit court held an

Consistent with our long-standing practice in cases with sensitive facts, we use initials where
necessary to protect the identities of those involved in this Gasén re K.H., 235 W.Va. 254, 773
S.E.2d 20 (2015)n re Jeffrey RL., 190 W.Va. 24, 435 S.E.2d 162 (1993ate v. Edward Charles
L., 183 W.Va. 641, 398 S.E.2d 123 (1990).



omnibus evidentiary hearing in April of 2015, during which the circuit court heard testimony
from petitioner and his trial counsel. According to petitioner’s testimony, he voluntarily arranged
to meet with a detective wherein he gave an inculpatory statement regarding the underlying
crimes. Petitioner testified that he was aware that he did not have to meet with the detective, that
he disclosed his mental health issues to his trial counsel, and confirmed that he gave a consistent
inculpatory statement to the probation department as part of his presentencé Tefsort.
counsel testified that he did not request a psychological evaluation because he felt that petitioner
was perfectly competent at the time of his representation and had memory of the past events.
Further, trial counsel stated that he “didn’t see anything in his description that would go towards
a defense of a mental illness or any kind of criminal responsibility issues relating to the case.”
Ultimately, the circuit court denied petitioner’'s petition for writ of habeas corpus by order
entered July 1, 2015. It is from this order that petitioner appeals.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
guestions of law are subject tada novo review.” Syllabus point 1Mathena v.

Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

On appeal, petitioner alleges that the circuit court erred in finding that he received
effective assistance of counsel and finding that he was competent at the time he entered his plea
agreement. We do not agree.

Upon our review and consideration of the circuit court’s order, the parties’ arguments,
and the record submitted on appeal, we find no error or abuse of discretion by the circuit court.
Our review of the record supports the circuit court’s decision to deny petitioner post-conviction
habeas corpus relief based on this alleged error, which was also argued below. Indeed, the circuit
court’s order includes well-reasoned findings and conclusions as to the assignments of error
raised on appeal. Given our conclusion that the circuit court's order and the record before us
reflect no clear error or abuse of discretion, we hereby adopt and incorporate the circuit court’s
findings and conclusions as they relate to petitioner’'s assignment of error raised herein and direct
the Clerk to attach a copy of the circuit court’s July 1, 2015, “Final Order” to this memorandum
decision.

For the foregoing reasons, we affirm.

“Petitioner was involuntarily committed to Mildred Bateman Hospital for suicidal
thoughts, depression, and substance abuse/dependence approximately six months before being
indicted. After receiving approximately fourteen days of inpatient therapy, petitioner was
discharged as being stabilized on medication.
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ISSUED: March 7, 2016
CONCURRED IN BY:

Chief Justice Menis E. Ketchum
Justice Robin Jean Davis
Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Allen H. Loughry Il

Affirmed.
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_ 1N THE C]ERC’UIT COU'RT OF KANAWHA COUNTY _WEST VIRGINIA L

ST ;-'STATEOFWESTVIRGEIIAexreL”
T Fetlilnner, Lrm

'—"" Judge Louis H. Blaom :

L DAVID BALLARD, Warden, -
"Mount Olive Correcﬁonal Complex, :

: _F!NAL ORDER

On Apnl 8, 20]5 the Pehtmne;r Marlc S by cumsel Jenmfer Roush, and the

i t, by counsel Fred Glggeﬂbach, appeared for an ommbus hearmg on the Pehhon& s ;

‘Petition ; fbr‘:.Wnt af Habeas prui_.(Pelman) ﬁled 011 Decmb&r 16 2014 ThIS s _th
._Petmoner s ﬁrst habeas The Petzimn ciaams (1) the J?etmoner lacked mental competency al
L::‘vanous stages in hls undeﬂylng c:nmmal proceedmg (Cnminaﬂ Actton No 08-F-417) m&(fl)
an .- i’etttloner’s tnal counsel was, meffechvc fox faﬂmg to request a psychologlcal evaluahon

i spec:iﬁca]ly ﬂle Petmoner s La.s'h Lzst rmses the followmg gmrunds f°f habcas ccrpus leef (1) '

vol ' tary guxlty plea, (2) mental competency at the hme of the cnme (3) mmtal compctencly____

B ..order a psycholo gwal evaluauon

- Omnibue g Tr. 13:12-24, 14:1-7, Apr. 8,2015. .. -

R
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e _.1 'Ifhe Peﬁtloner is.an mmate at Mt. Ohva Coned:tonal Complex, .'I'heprondenL Dawd

- : :fBallard, 18 the Warden of Mount Ohve Correcﬁonal Complex
' ene count af ﬁrst degree sexm!l assal_llt (count 1), two counts of ﬁrst degtee sexual abuse (counts "

R 3. 3 Tlgese oﬁ'enses occurred i laie 2005 early 2096._ .

" ) :-'who stayed for amonth at the Pcntmner

whu was mveshganng the Peﬁhuner on sexual ahuse allegauons In ]:us staiement, the Pehtloner -

ST -.:,;-same day

i Court, and thg Mag;strate found probable cause

- "1 at 6-7; Pet’r's Statement te Police at p. 2, Aug. 9, 2007.
-8 Pei’r’s.Statoment to Police atp 3—-6 g&-11, 14—18 20-21, 2324, Aung. 9, 2007,

gt AT A R L e s A g S v

-\-.

o fmm(;s OF FACT

2 Ill May 2003 the Kanawha Cgunty grand _]m'y md:{cted the Petlhone.r, MBI]{ Sr 3 Wlfh

3_anc‘l 5 23 and three'counts of sexual abuse by a parent guardlan, or custoﬁmn {cmmts 2 4 6)

The i wesan bty ol '.giﬂ.

?

s house _

i)n August 9 2007 'rhe Penuoner gave an mcnnnnaung statement‘to Detectlve Cmpar,

admmed to s exually abusmg and assalﬂtmg thc v:ctun wh:le she was m]n S care!

' Dn August 14 2007, the Pentmner was. arrested w1th fe}ony‘wmrants-and released the

6 Dn August 21 2007 2 prehmmary heanng was held in the KanawhaCaunty Mﬂglsirate " 3

‘1, On November 14, 2007 aﬁer fhe Petluoner was, arrested bui before he wasmdlcted, the i

. » -._--Petmoner s faﬁler ﬁled an Applzcattan ﬁ:r Involuntary Custoziy _for Mental H’ealt&, E.mmmatzorz‘ - ___‘_ | :

e _"-seekmg to hospltahze the Petltloner A hccnsed exammng PSYCthngf-, James Mem]l L

'_"‘.;:-.':exammed the Petlhouer, found reason to beheve that the. Petltwner Was menta]ly 111 mth :

- 2Pet, 1; Omuibus Hr'g Tr. 10:16-17. - el T T T v A
3Felcnylnd1ctment No 08-F—417 MayTerm 2008 seeW Va,. Code §§ 61 8B—3 GI-SB—'? 61-8])-5 Omm'buerg EEDEEET LI
Tr287=9. - R, T T LB

“Detective Carper Test., GmndJu:y Tr. 6:19-23, July 30, 2008.

Ss 5 CaseNo 07-MH 1163
- _-. :"-2 ‘_ ..--.-.. . .::_-.:. .. i
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deprmesmn and smcldal 1deat10n, and recommended hespltahzaton. 'I‘he Mental Hyglene..

: ’Ihe patlent was. not_entertaamng smmdal 1deah0ns any more The >
patient was not depressed any ore. He demed any active, smmda]_ ¥
‘or homicidal ideations. He was not complmmng ‘of haJIucmahons
-any more. He was not paranmd any more, He was detcmﬁed ﬁ-om -
_ ~‘alcohol and substances Hg was ‘able fo attend his MICA sessions ...
. and gain some insight into his condition. Thus, when ‘he was -
. “stabilized .on medications.we wers able to finally discharge him °
-bgck to .the commumty on November 30, 2007, with, foliowu;: o
;appointments. . - »-[H]e gamed insight -into.‘his. condition and .-
.. foward the end of November. he stabilized on his medications, |
. Thus, we were then able to, discharge him on November 30 2007,
" with medications. ., ;. For fo]lowup hf: was referred .

......

9., The Court appomted Ass:stant Pubhc Defcnder John P Sullwan (Mr Su]]wan), to'_._'_-; _.:
3".rep1-1;.§entthePet1tmnermthemdcﬂyngmmmalmaﬁer CnnnnaIAcuonNo [JS-F-417 L ._ :
- . D..‘ On Dctobet6 2008 me Petltmuer pled guﬂtytu Count One, Fzrst Degree Sexual Assault,-:-_,:-'_-_f :
N and Count Four, Scxual Abuse by a Parent Guardlan, or Custodmn, a oontamed in the s
;-_'._"Imdlc‘nnent As paﬁ of the plea agreement wn‘h the State, the State recommcndad conSecunve L

Lo .scntences but agreed not to ﬁlc arcc:[dwlst action, pursuant to W Va. Code § 6 1 11 1 S(a ‘:-' L

-.;’~;8cnntuacansofxgcensedxaxannner,cmsermuam&{-llsa - S o L

... ® Onder; Probable Cause formvoluntawﬂuslamzauonforﬁxammanon, Case No. 07-MH-1163, Nov 14,2007, I

e :': Ex A, D1schargc SwnmaryforBatemanHosp:tal, at!achedtoPcL for WrxtofHabcas Corpus. SR iR

g SR

. 12 Plea Hr’g Tr. 2-3 Oct, 6, 2008, The Pefitioner had 2 prIor feluny comviction for Wanton Endangerment, whwh Tl
- ;under the recidivist statate, W. Va. Code § 51-11-18(a), the Potitioner’s mmimnm term nf Ius mdsnarmmam B

e sentemoes would have been dcmbled if the prasecutor vmuld have ﬁledarecxdmst. - : AL

i -".'-_1"3-.,: L ey
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P 11 Accgrd]ngly, ﬂle Cuurt sentencad the Petmoner fo not less than 15 yeam- n01' 11101'3 ﬂlﬂﬂ

35 years and not Iess than 10 years . than 20 years on, each oouni, respectwely, tc bev :'

.served oons enuhvely

i '}mn the Losh Lzst of putennal gl‘ounds that hc could assert in I:us habeas pmi:um.l_,6 The Pat!honer:

e testiﬁe d ﬂ:i&t hf; ].mdetstDOd any grounds 11012 asserted

or ra:sed by hlIIl in the habeas proceedmg .

BT -"oefore ﬂle Court would be forever wmved "

Iy ’3SantenmngHr’gTr 12:16-21, Nov. 13, 2008 PR TR e T

Y Att. A, Mat, for Appointment of New Counsel, Jone 15, 2012 Tt Torriheen o [EPTIRE

e "85 Order Ds:n)nng Defendant’ “Mouon for Mod1ﬁcahon of Sentence,” Cnmmﬂl Aclmn No 08-F-417 June 26 L
D02 o . : o : : LT

o - *®Omnibus Hr'g Tr. 1k 13—24 12 L ’ :
. ”Id atlz 9—]5 SRR L AL oo




":"16. The Pefitioner festfied that he s asserting fhe followiag grounds for habeas refief: (1)
involoatary iy pless (2) mental competemoy at th timo of the crtme; (3) mental comptm

: at the tame of tnal (4) mcapaclty to stand tnal due to dmg'abus% (5) meﬂ“emve ass;stance of

ordcr a psychologncal evaluaﬁon All of these gmunds are enmmpasseﬁ in ﬂae Petltloner s

faﬂmg to request a. ;psycho”logmal avaluaimn of the J?etlﬁoner to detezmme hm- memstal

s competeucy at the mnc he comtt@d the, undeﬂymo cnmes and at the tu.ne: of ]ns gmlty plea.,'.____

. and (2) fm]mg te mvesﬂgate the clrcmnstances surroundmg the Petmoner k: mcnmmaimg

el statementand faﬂmg to ﬁie a mohun to suppress the staiement.

19 At the ommbus hea;nng, thc Penuoner tmhﬁed he met w1th Mr Sulhvan four or ﬁve _ _‘. :I-'f':

e -tlmes for about forty-ﬁve mnutes each tlme pnor to pleadmg gmlty x The Petltmner told Mr n

1 Ormuilms g Tr. 13:12-24, 14117,

S P g ar19:14-24; 20: 15-24, 21:1-5
"'-"-,-_-“_-mfd. at31 2-20 Tl

B I, at20:1-6.
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B mdmﬁnent, the charges, a.nd vanous plea poss:bﬂlues B

--ﬂ.rd, at28—29
- B oat7s,

Lo R et 74:6-14,
T ¥ at32:17-10.
514 at 7475,

“him to. understand the, case 1 knew that he had a memoryof past
evenis.. He did dlscuss W1th me prob]ems w1th depl’ﬁSSlOn ‘and 3 -
great deal of drug vse 9t the tune of the a]legerl events, but I d:dn't_ B
“See. anythmg in his descnptlon ﬂlat would go towards. & defense . of
: d ) 8

23 Mr Su]hvau rewewed the case W;Lth tha Pchtmner and explmned tne mdence, the‘.' :

¥ 14t 75,
B 1 at 75:6-8.

R I
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P

Y ;_'-Hosapltal 33 At the plea heanng, thc Pehhoner testiﬁed that he._was alert and aware o- what siet

- g he was wmvmg by pleadmg gmlty, a.nd the Penuoner corrobnrated hls statemant gwen to imhce

on. Avgast. 3, 3007, desrbing the eves conistenty’t

I S syl pt. 5 State v. Hatfteld, 186 W Va. 507 413 S B 2d 162 (1991)
e Meyl pts 1 &2, State v. Cheshire, 170.W, Va. 217,292 S.E.2d 628 (1982). . S
" - g, A, Discharge Summary for Bateman Hospital, attanhed to Pet. for Wm‘. ofHabeas Cmpus
is Test., PleaHr’gTr 10—14 Oct.ﬁ 2093 . R
: : Iu EREA __- [ N . -

- 24 'I'he Petltxone: asserts that h:s due pracess nghts WETS wo]ated as a result of him bemg

allowed to plead gmlty whan he Was mentally moo peten

) -25 The Fam:teenth Amendmeni of the Umted States Consﬁtutipn_ and .A;_ﬁcle 3, Section 10.0f -

stai:ed that he was takmg h1s medlcauo,ns and had been wsﬂ;mg Pr&itera as ordered by Bateman

urther Mr Su]lwan tevieWed. the.

o 'e.wdence, charges mdlctment and plea terms Wlth the Petlhoncr and met w:;h the Pehhoner fum:

e or ﬁve tlmes pnor to the Petmoncr’s plea o;t‘ gmlty 'I‘hus the Court ﬂnds that the Pehtloner, at -.

. the tlme of hls plea, exhlblted a, suﬁiment, present ablhty to consult W1th h:s lawyer w1’rh NS
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N 5—":'_.-'.'-' :.' engagmg in hmds1ght or. second—gusssmg uf tnal oounsal’s strateglc demmons l ”33 Th;erefore’ _

i a rewewmg court must ask “whether a reasonable Iawyer Would have acted under the_‘

L 358}'1 pt. 5, Siate v, Miller, 194 W. Va.3 6, 4598!32d114 117(1995) B
o ¥ State ex rel. Myers v. Painter, 213 W. Va, 32, 35, 576 8.E.2d 277, 280 {ZOGQ}quunhng Stnck]and, 466 US at
¢ 690, 104 8.Ct. at 2066); Miller, 194 W. Va. at 15,459 SE2d at 126. - _--_:‘ SR
" - L7 3 1 ateyl. pt. 4 (quoting Strickland, 466 U.S. 2t 689, 1045(:t at2065}
oo '-”Syl.pt.ﬁ Mﬁler, 194w Va.3,459 SE2c1114 T ¥
BEREES 2
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S

o -':'-‘- Petmonm' has produced no, ewdence other than hm own test;mony to support lns alleg . merrtal .,-‘

L -i._.ijmcompetenny s ‘I‘he Petmoner cow:mtted thc undcﬂ}ang offenses in late 2005 and ea:ly 2006

T j':-.but the Peﬁtmner was not psychn]ogca]ly exammed unhl Iate 2007——a]most two years after the.

o oﬁ‘enses cccu:zed. Thus the Court is. unable to ﬁnd that the Pehtloner has met lns burden nf ..

oy

S 'ass1stance of counsel at cnhcal stages m the mdarlymg Grlmmal proceedmgs

o :334 Regafdlﬂg“hls menta] competency durmg t‘he commmsmn of the undm-l;nng cnmes,“tne‘

"o M gy). pt. 3, State ex rel, Daniel v. Legwsig:, 195 W, Va. 314 465 SE. za 423 (1995)
“Pamrer,zls W. Va. at 36,576 SE2d at 281, PUNER DRI

-;’3 Syl pt. 5, Legursky, 195 W. Va, 314 455 s E.2d416
’ ,S‘ee Omm'huer’g Tr 2‘1 12—14 i 2
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. Pfoof to estabhsh that the ouieome would have d]ﬂ‘ered b“t f :

; adm:mste:red fo deternnne ]ns competency atthe tame of the cm:ne

R, :4’ See syl., State v, .Pnce, 92 'W. Va. 542, 115 S.E. 393 {1922) (“[W]here 1he defense is msamty, fo prove ﬂm :
¥ 14+ -conduet and conversations of the acoused before and afier the homicide tending o show the deranged condition of |
- . his mind, it is. not error to reject the. evidence of a deelarahon mede By the aecused pme]y se]f..sewmg in 115 )
" character, and in no way indicating a deranged urd:smdereﬂ mte]lect.”) ' :

c. _'_4. Ia

.35. Regardmg ﬂ1e Petmoner s mental competency durmg ﬂ1e plea hemng, the: Bateman,

mcnmmating sta,tement 1s meﬁ'eetwe asmstance of counsel

-.::_37 Under West Vn:gmla law,

- -{T]he voiuntanness of E:) confessmn for due process puxposes tu.ms
e 'solely on.the constlmtmnal acceptab:hty of the speclﬁc police,
2 ‘conduct at isspe. While the. _personal characteristics of a defendant - -
L z-may be. cons1dered in determlmng the. admmmblhty of a confessmn e

e Bmdence personal eharactensucs sm:h as the mental condmon or'
HE the subjectlve state of. m.md of a defendant by themse]ves and ,apart RS

* s. Test. PleaHt’g Tr 10-14 Oct. 6, 2008




t"rom then' relation to ofﬁc1al or pohce mvolve:men are Ilﬂt
mgmﬁcant in decldmg the voluntann&ss qufsﬁon.

= __-;‘._ 33 The. Petlhoner asserts he was hlgh on cocame when he gave the mmmmaung statement

to pohce on August 9 2012 w]nch rendered hlS statement mvnluntaly _The Petmoner also

b asserts that the pohce d1d not exp]a:n the seventy of the a]]egai;mns agamst lnm.

- 39 Under West V1rg1ma law '

'Whetra suspect willingly goes.to the police station for questioning
‘at the requesf of the: investigating officer, and the suspect résponds ;
‘that he .or.she . wishes fo give .2 statement dasplte the. pfficer's
WAITings . regardmg thc severity.. of. the allegattons agamst the -
suspect, such staternent is . admissible a5 a voluntary confession, °
‘unless the suspect can show that h
the statement was npt votuntary.

40 Here, Detectwe Carper left_hls card at the Petltloner s residence, asking the Pehtmner to :

_ _come to the pohce stahom The Pentmner tead the card and on the saune day he found the card, '

.,v151ted the pohce statlﬁn. No one made the Peutloner respnnﬂ When he dldf“

;:' 'questioﬂs at thc pohce statton, the Pohce told the Petmoner he was free to lmve at any hme

o .-_;:.Accordmgly, the Court ﬁnds that he wﬂlmgly vmted ﬂle pohc&statlon for.questlonmg at the .

request of an mvestzgahng ofﬁcer e

. -. 7 41 The reourd shows that the Peﬁﬁonﬁf.-hlew t‘he saventy Of the allegatmns agamst hm; ’.-
T b efore malcmg lus statement At the plea heanng, _the Pehttoner testlﬁed that he knew the na.ture"__:
o - ;'-of the cnme he commltted as he was comjmttmg 1t I—Ie ﬁthher stated, “I ]mew I’d get c.’;u.tght.”52
At the scntencmg heaung, the Peutmner stated “[b]ut when I ﬂﬁnk about what I dld it turns mY_ »

o stémach to thmk abont 1t” and also stated that he had qmt takmg drugs aud “won’t ever get on_

S gyl pt. 3, Svate. Honaker 193 W. Va. 51 454 SE2d 95 (1994).

oLt 8yl pt 2, State v, Potter, 197 W. Va. 734 473 S.E.2d742 (1996)._--_

( o B Ommibus He'g Tr. 19:14-19 7 & ST T
©-on - T'Siate’s Bx.2, Omnibus He'g, - ' :

< g, Test,PleaHr'g Tr.19:6-9, Oct. 6, 2008. =

oo
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""-'._{-[the druﬁ] agam. ’53 Thus, 1t is mconsequenﬂal whether or not th_ Eccrs wamed'the Pf:htlonm:

:-nf the seventy of the allegatlons Accordmgly, _the Court ﬁnds that the Petlhoner was aware

the se:venty of the cnma tn w}nch he was confessmg :

42- Lasﬂy, the Court ﬁnds thai the Penﬁoners alleged mtomcauon -does not rende

_confessmn mvoluntary Under West Vn:glma law, mtomcatmn _at—the_ tsme of mterrogauon does

'_be‘ : upon the voluntanness of a defmdant’s cenfessmn, but, mﬂess tha degr ofmtomcau

such .ﬁlat 1t IS obwous that the defendant lacked the capamty io voluntanly and mtelhgently

55, Mr Su]hvan estﬂied--\}

wa:we ]JlS nghts the confessmn W111 not bﬂ rendered.madml ; ‘ble

'upon hxs renew of the taped confessmn, the Pehtloner appcarcd coherent W1th a normal

demeanur ’Ihe Court flnds the same. The PBtlthllEI‘ states m h13 oonfessmn tha,t he Was trymg io

RO rechi‘y a relauonshlp he had w1th the mmor that should not have happened 'Ifhe Pelm{)ner.ﬂa
g desmbes in detaz,l thc scxual assault and abusc and the sun'oundmg clrcumstames 5 Further, ﬂ1e 5

O Petltlongr has oﬁ‘ered no emdence ﬂlat he was.on cocame or othermse mtomcatcd when he gave_ :

-7 lus stateanent Rather the Pentxoner has consmteaﬂy recounted the same story, tellmg the same

story to the Cou:rt durmg the plea heanng os he told Detecuve Cmper when the Peutlonar

;! confessed at the pohce statlon Upon conmdenng the totahty of the clrcmnstances, the Court

S _'--ﬁnds ﬂ1at the Petltloner 8 confessmn was voluntary Accordmgly, the Cou:nt alsn ﬁn ds ﬂlat ﬂle-: Dt

B g. Test,, Sentencing Hr'g Tr. 10:22-24, 11:1-7, Nov. 13, 2008. ECE RO
. gyl pt. 5, State v. Moore, 193 W, Va. 642,457 S.E.2d 801 {(1995). . i LR
{ R 55 Srate v. Hall, 174 W,-Va, 599, 601, 328 S.E 2d 206, 208 (1985) o
A B '_-'“sme sEx.Z OmnibusH.‘r' Lo Ll o
Id N R SC
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R ;Petltloner caﬁnot satlsfy the seeond PTOHS C‘f Smckland and cannet prove that, lfMT Sulhvan' .

O -.would have moved to suppress the statement the results Wuuld have dlﬁ' '

: __.__43 Furl:her the record does not mdlcate that the Peﬁtoner s 713Y]

-: hml to plead guﬂty The statement IS not mentmned at the. plea hearmg or the sentencmg hearmg

- ':In the plea agreement the State agread to drop several counts m Cnmma.l Acuon GS-F—417 By :

:-‘-':f'not pleadmg guﬂty, the Petlttoner c;ould have served more ﬂlan seventy-ﬁve years in .pnson. "

o Havmg pled gu:llty, the Petmonarmll serve at most, ﬁfty ﬁve years

......

_._;45 Based upon Iev:tew of the .Petmon, the underlymg crumnal record,'the ewdence oﬂ‘e:ed_ i

:-‘3, by the State a.nd by the Pctltlonerim support of h13 Pef;tzonJ and the apphcable Izw,t, the Couxt

e :makes the fo]]omng Wﬂdusms oflam -

a. The Petltmner had 2 suﬂic1ent present abthty fo. consult w:th h13 lawyer wﬂh a

Ieasona,ble degree of ra,ttonal, as well as factual undm‘sta:ndmg uf the proceedmgs_ :
fagamst ]:mn at the. tu:ne he entered hs guﬂty ple& ThUS the Pelltmner wag BT

. menta]ly competent to enter hlS gmlty plea




—

fi'abgeﬁce;,pf such a]lpged errors, ﬂle result of the proceedmgs wnuld have differed.”

;! '['hus the Pehtioner*bas a:led i satrsfy the second prong of Str:ckland, 3

. Loais H. Bloom, Judge ™, >




