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MEMORANDUM DECISION

Petitioner Carl T. Stt,by counsel Paul R. Cassell, appeals the order of the Circuit Court of
Jackson County, entered on June 2, 2015, denying his petition for a writ of habeas corpus. David
Ballard, Warden, Mount Olive Correctional Complex, by counsel Lara Kay Omps-Botteicher,
filed a response, and petitioner filed a reply.

The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

On October 12, 2006, petitioner was indicted on thirteen counts, as follows: one count of
sexual assault in the second degree and one count of sexual abuse by a guardian with regard to his
son’s girlfriend; three counts of sexual assault in the first degree, three counts of sexual abuse by a
guardian, and three counts of incest with regard to his stepdaughter/niece; and one count of sexual
abuse in the first degree and one count of sexual abuse by a guardian with regard to his stepson/

'Consistent with our long-standing practice in cases with sensitive facts, we use initials
where necessary to protect the identities of those involved in thisSeasa.re K.H., 235 W.Va.
254, 773 S.E.2d 20 (2019¢telinda H. v. William R. 1l, 230 W.Va. 731, 742 S.E.2d 419 (2013);
Sate v. Brandon B., 218 W.Va. 324, 624 S.E.2d 761 (200Skgte v. Edward Charles L., 183
W.Va. 641, 398 S.E.2d 123 (1990).



nephew? According to the indictment, all the offenses were committed from November of 2001 to
February 20, 2006.

At a April 20, 2007, plea hearing, petitioner entered a “best interest fitealx counts of
the indictment and the State dismissed the other seven counts in accordance with a binding plea
agreement pursuant to Rule 11(e)(1)(C) of the West Virginia Rules of Criminal Procedure. To
support petitioner’s guilty pleas, the State proffered what the evidence would have shown had the
case proceeded to trial. Thereafter, the circuit court accepted petitioner’s guilty pleas, and ordered
a presentence investigation report and a sex offender evaluation. On June 7, 2007, Dr. Ralph S.
Smith Jr. reported that “a treatment plan cannot be developed or recommended” because
“[petitioner] denied committing any of the criminal sexual acts[.]” Subsequently, on June 27,
2007, the circuit court sentenced petitioner consistent with the binding plea agfeamnt
imposed an aggregate term of twenty-five to fifty-five years of incarcerafmtitioner did not
appeal his convictions or sentence.

On June 10, 2013, petitioner filed a petition for a writ of habeas corpus. Petitioner was
appointed counsel who filed an amended petition on August 5, 2014, alleging the following
grounds for relief: (1) ineffective assistance of trial counsel; (2) involuntary guilty pleas; (3)
disproportionate sentence; and (4) insufficient indictment. The circuit court held an omnibus
habeas corpus hearing on August 13, 2014, at which both petitioner and his trial counsel testified.
Thereafter, on June 2, 2015, the circuit court entered a comprehensive 125-page order which
rejected petitioner’s claims and denied his habeas petition.

Petitioner now appeals the circuit court’s June 2, 2015, order denying his habeas petition.
We apply the following standard of review in habeas appeals:

In reviewing challenges to the findings and conclusions of the circuit court
in a habeas corpus action, we apply a three-prong standard of review. We review

At the time of the reporting of the incidents, the victims were fourteen, thirteen, and
twelve years old, respectively.

3We have found that “best interest plea” is a local term of art used in Mercer County for a
plea entered pursuant to Syllabus Point Kefnedy v. Frazier, 178 W.Va. 10, 357 S.E.2d 43
(1987), in which we held that a defendant who does not admit guilt may enter a guilty plea if he
determines that it is in his best interest to doSsate v. Shrader, 234 W.Va. 381, 384 n.5, 765
S.E.2d 270, 273 n.5 (2014).

“The plea agreement gave the circuit court a certain amount of discretion whether to
impose concurrent or consecutive sentences.

>At certain places in its June 2, 2015, order denying petitioner’s habeas petition, the circuit
court states petitioner's aggregate sentence as twenty-five to sixty years of incarceration.
However, that is an error.



the final order and the ultimate disposition under an abuse of discretion standard;
the underlying factual findings under a clearly erroneous standard; and questions of
law are subject to de novo review.

Syl. Pt. 1 Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

We find that the circuit court’'s order adequately resolves all issues raised by petitioner in
his habeas petition. However, we briefly address petitioner’s allegations of a disproportionate
sentence and an insufficient indictment to the extent that petitioner contends that the circuit court
either refused to consider or misconstrued certain of his arguments. First, petitioner asserts that the
circuit court erred in refusing to consider his argument that his aggregate sentence was
disproportionate to his crimes in reliance &ate v. Goodnight, 169 W.Va. 366, 287 S.E.2d 504
(1982). In Syllabus Point 4 @édoodnight, we held that “[s]entences imposed by the trial court, if
within statutory limits and if not based on some [im]permissible factor, are not subject to appellate
review.” 169 W.Va. at 366, 287 S.E.2d at 505. Petitioner notes ti@stawv. David D.W., 214
W.Va. 167, 588 S.E.2d 156 (2003), afdte v. Richardson, 214 W.Va. 410, 589 S.E.2d 552
(2003), we deviated from the law establishe@aodnight to find that sentences within statutory
limits could be unconstitutional pursuant to a disproportionality analysis.

“While our constitutional proportionality standards theoretically can apply to any criminal
sentence, they are basically applicable to those sentences where there is either no fixed maximum
set by statute or where there is a life recidivist sentence.” Syl. Wan$ireet v. Bordenkircher,

166 W.Va. 523, 276 S.E.2d 205 (1981). AccordinglyState v. Sater, 222 W.Va. 499, 507-08

and n.11 665 S.E.2d 674, 682-83 and n.11 (2008), we disapprobesidD.W. and Richardson
because each “[was] a deviation from our established law.” In disapproving of those decisions, we
noted that each was a per curiam opinion which, during their Gsagee not meant to change
established lawid.; see Syl. Pt. 2 Walker v. Doe, 210 W.Va. 490, 558 S.E.2d 290 (2001) (holding

that signed opinions will be used to announce new points of law). Therefore, as petitioner’'s case
involves neither a life recidivist sentence nor a statute with no fixed maximum sentence, we
conclude that the circuit court did not err in refusing to consider his disproportionality argument.

Second, petitioner contends that the circuit court erred in concluding that the indictment
was sufficient, in part, by finding that his double jeopardy concerns were addressed by the fact that
“[a] conviction under an indictment charged, though the proof was at variance regarding
immaterial dates, precludes a subsequent indictment on the exact same material facts contained in
the original indictment.Sate ex rel. Sate v. Reed, 204 W.Va. 520, 524, 514 S.E.2d 171, 175
(1999) (citingState v. Sears, 196 W.Va. 71, 468 S.E.2d 324 (1996)). Petitioner states that his
objection is not to the indictment's use of approximate dates, but that its paucity of factual
allegations would prevent him from determining whether the same material facts were contained
in a subsequent indictment. Respondent counters that each count of the indictment was sufficiently

®In Sate v. McKinley, 234 W.Va. 143, 148, 764 S.E.2d 303, 308 (2014), we discontinued
the use of per curiam opinions.



specific as to the victim involved, and the approximate time and place, to permit petitioner to
invoke the double jeopardy bar to a subsequent prosecution. Upon our own review of the
indictment’ we agree with respondent. We note that pursuant to Syllabus Poire@rsf a
defendant needs only to present a prima facie case in order to invoke double jeopardy because
“[o]nce the defendant proffers proof to support a non[-]frivolous claim, the burden shifts to the
State to show by a preponderance of the evidence that double jeopardy principles do not bar the
imposition of [a second] prosecution[.]” 196 W.Va. at 73, 468 S.E.2d at 326. We conclude that the
indictment in this case would allow petitioner to invoke the double jeopardy bar and that the circuit
court did not err in finding that the indictment was sufficient.

Having reviewed the circuit court’s June 2, 2015, “Order Denying The Petitioner’s Petition
for Writ of Habeas Corpus Ad Subjiciendum And Removing It From The Court’s Active Docket,”
we hereby adopt and incorporate the circuit court’s well-reasoned findings and conclusions as to
all other issues raised by petitioner in this appeal. The Clerk is directed to attach a copy of the
circuit court's order to this memorandum decisioie conclude that the circuit court did not
abuse its discretion in denying petitioner’s petition for a writ of habeas corpus.

Affirmed.

ISSUED: June 3, 2016
CONCURRED IN BY:

Chief Justice Menis E. Ketchum
Justice Robin Jean Davis
Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Allen H. Loughry Il

"The sufficiency of an indictment is reviewed de novo. Syl. Pt. 2, in atée v. Miller,
197 W.Va. 588, 476 S.E.2d 535 (1996).

8Certain names in the circuit court’s order have been reda&&eth.1, supra.
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NOTED GIVIL DOCKET

JUN D2 2055
IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINIA. JULE BALL

CLERK CIRCUIT couRr
MERCER COUNTY

STATE OF WEST VIRGINIA, ex rel,
car. PRIITIONERS -

v. Civil Action No. 13-C-230-DS ' m

bt [T 5 onrc
H si-??,?':'

DAVID BALLARD, WARDEN . : DARTEE 2w,
MT. OLIVE CORRECTIONAL CENTER, 'RESPONDENT.

. ORDER DENYING THE PETITIONER’S PETITION FOR WRIT OF HABEAS
- CORPUS AD SUBJICIENDUM AND REMOVING IT FROM THE COURT’S ACTIVE
' DOCKET

On Augusf 13, and Ociober 15, 2014, this matter came before the Court, the Honorable

Derek C. Swope presiding,-for a heaﬁng on the Petitioner’s Petitions for W'rit of Habeas Corpus
Relief, brougilt pursuant to the provisions of Chapter 53, Article 4A. of the West Virginia Code,
as amended, Wlﬁch were filed by the Petitioner, pro se, and also by and through his court-
appomted counsel, Panl R. Cassell, Esq. The P etitiongr filed a pro se Petition for Writ of Habeas
Corpus 01.1- Tune 10, 2013. Counsel for the Petitioner filed an Amended Petition for Wit of
Habeas Corpus on August 5, 2014. The State filed is Response on August 5, 2014.. The
. Petitioner and his counsel appeared for the omnibus hearing. Jolmn Mcémnis, IV, Esgq., Assistant
Prosscuting Afiorney, appeared on behalf of the State of West Vlrgmla On October 14, 2014,
the State filed its Response to the Amended Petition for Wﬁt of Habeas Corpus. |

. The Petitioner is seeking post-conviction habeas corpus relief from his June 21,2007,
sentences of not less than ten (10) nor more than tweﬁty—ﬁve (2.5) years for the offense of Sexual
Assault — Second Degree, not less tha.nhone (1) nor mofe than five (5) years for the offense of

Sexual Abuse— First Degree, not less than fifteen (-15)_ nor more than thirty-five (35) years for

1
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the offense of Sexual Assault — First Degree, not less than ten (10) nor more than twenty 20)
years on each of two counts of Sexual Abuse by a Custodian, and not less than five (5) nor more
than fifteen (15) ‘years for the offense of Incest, as more specifically set out, infra, absent a
showing that he is being unlawfully detained due to prejudicial Constitutional errots in the
underlying criminal proceedings. |
Whereupon, the Court, having reviewed and considered the Petitioﬁ, the court files, the
transcripts, the argument of counsel and the pertinent legal authozity, does hereby DENY the
Petitioner’s Petition for Writ of Habeas Corpus Relief. |
In support of the aforementioned ruling, the Court makes the following General Findings |
of Fact and Conclusions of Law:
L FACTUALIPROCEDURAL HISTORY: CASE NO. 06-F-400
A, The Indictment
By a True Bill retumed on October 12, 2006 by the Metcer County Grand Tary, the
Petitioner, Carl I T_, was indicted for the offenses of Sexual Assault —
Second Degree (1 Count); Sexual Abuse by a Custodian (5 Counts); Sexual Abuse — First
Degree (1 Count); Sexual Assault — First Degrée (3 Counts); and Incest (3 Counts) .
B. Pre-Trial Proceedings
The Petitioner was arraigned on these charges on November 21, 2006. There were
no pre»ﬁﬁctment proceedings. The Mercer (founfy Public Defender’s Office was
appoiﬁed to represent the Petitioner. This matter was assigned to the Honorable John R.
Frazier. The Court set a $20,000.00 surety bond Wlﬂl a condition of home conﬁnemeﬁt.

The matter was set for trial on February 6, 2007.




Elizabeth French, Esq., was assigned as counsel. She filed a Motion for Discovery
on behalf of ﬂle Petitioner on November 29, 2006. The State filed its reciprocal
discovery motion on December 1, 2006, The Petitioner was bonded out and placed on
home confinement in McDowel} County on November 29, 2006, On January 11, 2007,
trial counsel moved to continue the trial. Tﬁis motion was granted and the trial was
- continued until April 4, 2007. Jerome McFadden, Esq., m-ras appointed as co-counse! with
Ms. French. On January 25, 2007, Ms. Freﬁch filed a “Motion for Determination of
-Competency and/or Criminal Responsibility” pursuant to W. Va. Code §27-6A-1. This
motion was granted on January 29, 2007.
Ms. French filed the Petitioner’s withess list on March 28, 2007. She listed sixieen
(16) witnesses. By this time, the matter had been reassigned to Senior Status-Judge
David W. Knight. He granted a defense request for the Grand Jury transeript. Multiple
éubpoena requests were filed by the Petitioner’s trial counsel. The State obtained a
HIPAA order to get the victim, I- S s -c2tment records, from Phyllis
Hasty, play therapist. This order was entered on April 12, 2007. |
. The Plea Agreement
. The Petitioner and his trial counsel, Elizabeth French, Esq., and Jerome 7.
McFadden, Fsq., appeared before J u_dge Knight on April 20, 2007, at which time the
Petitioner entered a guilty plea to six (6) of the thirteen (13) counts in the indictment.
The plea agreement provided that the Petifioner would enter a best interest guilty plea to
one count of Sexual Assault — Second Degree, punishable by ten (10) to twenty-five (25)
years in the penitentiary; one count of Sexual Abuse — First Degree punishable by one (1)

to five (5) years in the penitentiary; two counits of Sexuval Abuse by a Custodian, each



punishable by ten (10) to twenty-five (25) years in the penitentiary; one count of Sexual
Asgsault — First Degree, punishable by fifteen (15) to thirty-five (35) years in the
-penitentiary; and one count of Tneest, punishable by five (5) to fifteen (15) years in the
penitentiary. The other charges would be dismissed.

The agreement also provided that:

“As to sentencing, the State and the Defendant agree that a
specific sentence, in part, is the appropriate disposition of the case.
Pursuant to Rule 11(e){1)(C) of the West Virginia Rules of
Criminal Procedure, the State and the Defendant agree that the
three sexual abuse/assanit counts (Counts 1, 3, and 5) run
concurrent with one another and that the two counts of sexual
abuse by a custodian (Counts 4 and 6) run concurrent with one
another, Otherwise, the State further agrees to remain silent. The
Court retains authority to decide whether the three sets of charges
(sexunal abuse/assault; abuse by a custodian; incest) run concurrent
(same time) or consecutive (one after the other) to one another.

Defendant acknowledges the fact that even under the Rule
11(e) portion of this plea, he may be sentenced to an indeterminate
term of confinement in penitentiary for a term of not less than
fifteen years nor more than thirty-five years on the sexual

. abusefassault charge set (15-35 years). Defendant also
‘acknowledges the fact that he may be sentenced to an
indeterminate term of confinement in penitentiary for a term of not
less than ten years nor more than tweaty years on the sexual abuse
by a custodian charge set (10-20 years). Defendant acknowledges
that he may be sentenced to an indeterminate term of not less than
five nor more than fifteen years on the imcest charge (5-15 years).
Defendant acknowledges that the Court maintains discretion to run
the three sets of charges concurrent or consecutive o one another.
Further, the defendant agrees that an unpleasant or unanticipated
sentence does not give the defendant the right to withdraw from
this Agresment.”

The effect of this agreement was to expose the Petitioner to 2 maximum sentence of
forly-six (46) to one hundred and fifteen (115) years. Absent the agreement, he faced
exposure to a maximum sentence of one hundred and twenty-one (121) to two hundred

* and cighty (280) years.
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D. Sentencing

The Petitioner was sentenced as follows:

‘Whereupon, the Court mquired of the defendant if anything for
himself he had or knew to say why the Court here should not now
proceed to pronounce judgment against him, and nothing being
offered or alleged in delay of judgment, it is the ORDER and
DECREE of this Court that the said Cav| ll C NN -
and is hereby adjudged guilty of the offenses of “Sexual Assault ~
Second Depree,” as the State in Count 1 of its Indictment herein
hath alleged and by his plea he hath admitted, “Sexual Abuse —
First Degree” as the State in Count 3 of fs indictment herein hath
alleged and by his plea he hath admitted, “Sexual Abuse by a
Custodian” as the State in Counts 4 and 6 of its indictment herein
hath alleged, “Sexual Assault— First Degree” as the State in Count
5 of its indiciment herein hath alleged and by his plea he hath
admitted and “Incest” as the State in Count 7 of its indictment
herein hath alleged and as by his plea he hath admitted; that he be
taken from the bar of this Court to the Southern Regional Jail and
therein confined until such fime as the warden of the penitentiary
can conveniently send a guard for him and that he be taken from
the Southern Regional Jeil 1o the penitentiary of this State and
therein confined for the indetexminate terms of not less than ten
(10) nor more than twenty-five (25) years as provided by law for
the offense of “Sexual Assault — Secend Degree™ as the State in
Count 1 of its Indictment herein hath alleged and by his plea he
hath admitted; not less than one (1) nor more than five (5) years as
provided by law for the offense of “Sexual Abuse — First Degree”
as the State in Count 3 of its indictment hetein hath alleged and by
his plea he hath admitted; not less than fifieen (15) nor more than
thirty-five (35) years as provided by law for the offense of “Sexual
Assault — First Degree™ as the State in Count 5 of its indictment
herein hath alleged and as by his plea he hath admitted; not less
than ten (10) nor more than twenty (20) years each as provided by
law for each offense of “Sexual Abuse by a Custodian™ as the State
in Counts 4 and 6 of its indictment herein hath alleged and as by
his plea ke hath admifted; and not less than five (5) nor more than
fifteen (15) years as provided by law for the offense of “Incest” as
the State in Count 7 of its indictment herein hath alleged and as by
his plea he hath admitted; that the defendant be given credit for 13
days on said senfence; and that he be dealt with in accordance with
the rules and regulations of that institution and the laws of the State
of West Virginia. [tis the further ORDER and DECREE of this
Court that the defendant’s sentences imposed as to Counts 1, 3 and
5 shall run concurrently with one another and that the defendant’s
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sentences imposed as to Count 4, 6 and 7 shall run concurrently
with one another, but that the defendant’s sentences imposed as 1o
Count 1, 3 and 5 shall run consecutively with Counts 4, 6 and 7.
The practical effect of these sentences exposed the Petitioner to incarceration for
twenty-five (25) to sixty (60) years, or slightly more than twenty percent (20%) of what

hé could have faced had he been tried and convicted on all charges in the indictments,

and roughly half of his maximum exposure under the plea.

. Post Plea Proceedings

Subsequent to his sentencing, the Petitioner filed two motions for reconsideration,
each of which was denied. He also requested his docket sheet, indictment, plea

agreement, commitment and transcripts.

THE PETITIONER’S PRO SE PETITION UNDER W, VA. CODE §53-4A-1
FOR WRIT OF HABEAS CORPUS; THE PETITIONER’S AMENDED
PETITION FOR WRIT OF HABEAS CORPUS AND MEMORANDUM IN
SUPPORT OF AMENDED PETITION FOR WRIT OF HABEAS CORPUS;
THE LOSH CHECKLIST; THE RESPONDENT’S ANSWER; THE OMNIBUS
HEARING

A, The Pro Se Petition: Civil Actfion No. 13-C-230-DS -

On June 10, 2013, the Petitioner filed a pro se “Petition Under W. Va. Code §53-

- 4A-1 for Writ of Habeas Corpus.” In it, the Petitioner asserted that he was denied the

effective assistance of counsel, that he was denied a preliminary hearing, that he was
nevet mirandized at the time of his arrest, and that he was not presented with the
indjctment showing his specific charges. The Conrt appointed Paul R. Cassell, Hsq. 1o

represent the Petitioner in this proceeding,




B. The Amended Petition for Writ of Habeas Corpus and Memorandum in Support of

Amended Petition for Writ of Habeas Corpus

 On Angust 5, 2014, the Petitioner, by counsel, filed an Amended Petition for Writ

of Habeas Corpus. It raised the following grounds:

1.

3.

Petitioner’s Federal And State Constitutional Rights Wete Violated By Trial

Counsel’s Ineffective Assistance:

(a) Trial counsel was ineffective with regard to the Petitioner’s defense tr:) the
charges;

(b) Trial counsel was ineffective with regard to recommending that Petitioner accept
a highly unfavorable be'st interest plea;

(Ic) Trial counsel was ineffective in failing to secure the results of DNA evidence and
Peﬁﬁdnefs Constitutional Rights ate violated by the State’s loss of that evidence;

(d) Trial counsel was ineffective with regard to Mr. T-’s mental étate.

The guilty plea was not knowingly, intelligently and Volmw_taﬁly made,

Peiitioner’s State and Federal Constitutional Rights were violated by his

disprobortionate sentence.

Petitioner’s State and Federal Constitutional Rights -were violated by the inadequate

indictment.

Petttioner also asserts all additional grounds raised in his Losk checklist.

C. THE LOSH CHECKLIST

Counsel also filed the Losh checklist on August 5, 2014 with grounds as follows:

Waived_ Grounds:

In his Losh checklist the Petitioner waived the following grounds for relief:
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Trial court lacked jurisdiction

Statute under which conviction was obtained was unconstitutiona]

Indictment shows on face no offense was committed
Prejudicial pretrial publicity

Denizal of right to speedy trial

Incapacity to stand trial due to drug use
Langunage barrier to understanding the proceeding
Depial of counsel

Coerced confessions

Suppression of helpful evidence by prosecutor
State’s knowing use of perjured testimony
Falsification of a transcript by‘ prosecutor
Information in pre-sentence report erroneous
Double jeopardy

Iitegularities in arvest

Excessiveness or denial of bail

"No preliminary hearing

Tllegal detention prior to arraignment

Irregularities or errors in arraignment

Challenges to the composition of grand jury or its procedures
Failure to provide copy of indictment to defendant

Defects in indictment

Improper venue




- Pre-indictment delay

- Refusal of confinuance

-~ Prejudicial joinder of defendants

- Lack of full public hearing

- Nondisclosure of Grand Jury minutes

- Refusal to turn over witness notes after witness has festified
- Claims concetning use of informers to convict

- Constitutional errors in evidentiary rulings

- Instructions fo the jury

- Claims of prejudicial statements by prosecutor

- Acquittal of co-defendant 6n same charge

- Defendant’s absence from part of the proceedings

- Improper communications between prosecutor or wifnesses and jury

Asserted Grounds:

The Petitioner asserted the following Zosk grounds:
- Involuntary guilty plea
- Mental competency at time of crime
- Mental competency at time of trial
- Failure of counsel o take an appeal
- Unfulfilled plea bargains
- Ineffective assistance of counsel
- Refusal to subpoena witnesses

- Claim of incompetence at time of offense, as opposed to time of trial




~

- Claims of prejudicial statement by trial judges

- Question of actual guilt upon an acceptable guilty plea

- Severer sentence than expect‘ed

- Excessive sentence

- Mistaken advice of counsel as to parole or probation eligibility
- Amount of time served on sentence, credit for time served

D. THE STATE’S RESPONSE TO THE AMENDED PETITION AND
MEMORANDUM IN SUPPORT THEREOF

On October 14, 2014, the Respondent, by and through John H. McGinnis, IV, Esg.,
Assistant Prosecuting Attomey, filed a Response addressing the Petitioner’s Petitions for
Writ of Habeas Corpus. This pleading specifically answered most of the allegations
raised by the Petitioner, and is set out below.

E. THE OMNIBUS HABEAS CORPUS HEARING
| The omnibus habeas corpus hearing was held on Aungust 13, 2014, Panl R.
Cassell, Esq., represented the Petitioner, who app ear(ed in person. The State of West
Virginia was represented by J o-hn H. McGinnis, IV, Esq., Assistant Prosecuting Attorney.
The Court reviewed both habeas corpus procedure and the finality of the
proceeding with the Petitioner. The Court then reviewed the Losh checklist to ensure that
every ground asserted by th; Petitioner-was addressed in this pro ceeding and to further
ensure égain that the Petitioner understood its finality.
The Petitioner called Elizabeth Frenck, Esq.,. as his first witness., Ms. French
served as co-counsel for the Petitioner at the trial stage. She was assisted by Jerome J.
McFadden, Esq., who had -no substantial ﬁvolvement in the case. Ms. French was the

primary counsel for the Pefitioner.

10




EaniiaN -

Ms. French testified that she had the Petitioner evaluated and he was found to be
both competent and criminally responsible. She was aware that he claimed to have
blackouts and asked Dr. Smith, the reviewing psychiatrist, to take that into consideraiion.
This blackout history preceded his criminal charges. She does not know whether he was
drawing a disability based on his mental statns. During his sentencing the Petitioner laid
his head down on tﬁe table, perhaps undergoing a blackout. Ms, French did not have the
cage coniinited and she wasn’t sure at the time of sentencing if hie had actually
experienced a blackout or wanted to delay the proceedings. |

Ms. French knew that there were three alleged victims in this erime, two of whom
were both the Petitioner’s stepchildren and his niece and nephew, The third victim was
not related to the Petitioner. There were multiple charges in the indictment. She was
asked if she was surprised to leamn that one of the victims, JIM .. claimed that nothing
ever happened to him. She stated lthat would not surprise her; as recantations often oceur.
‘When agked if she Wéuld be surprised to know that no one from the State ever talked to
Il she testified that would be odd. |

Trial counsel recalled that the Petitioner entered a best interest plea with an
11{e)1(c)disposition, There was an égreement as to concurrency for some of the charges.
Ms. French testified that she explained the meaning of a best inferest plea to the
Petitioner and that he understood it. Shé stated that she filled out the plea bargain
paperwork with the Petitioner. She followed ilBI standard procedure, which is to go over
the paperwork, read each question out loud, and write down the client’s response. She
goes over' the first sheet, the actual plea of guilty, with ﬂ:te client first, then asks the chient

to complete the questionnaire to support the petition in her office so that she can

11




promptly an-swer any questions. She would have written the answers for the Petitioner on
the plea of guilty and the Petitioner would have completed the staternent in support of
guilty plea. In this case she believes she wrote down the answers to all the questions on -
all the forms and had the Pefitioner initial them. He stated that at the time of completing
these papers he was being treated for depression, blacking cut and losing memory, He
stated that he was pleading guiliy because his lawyer said it would be in his best interest.
She absolutely recommended that the Petitioner take the plea. The Petitioner asserted his-
innocence throughout the proceeding, but continued to enter the best interest plea. He
originally stated that he was not satisfied with his attorney, but changed that_ansvs.fer to
affirmative. He also originally stated that she failed to do something that he wanted her
o do, but cﬁmged his answer on that. At first he had questions about the proceeding, but
then changéd his mind.

Ms. French did not hire a private investigator, but personally interviewed the
witnesses by phone. She also had fifteen (15) witnesses who were more of a character
and dispositional nature than a trial nature. She did not speak with any of the alleged
victims in the case nor did she hire an investigator to do so. She recalled there was a rape
kit and DNA evidence.

She understood fhat under the pléa agreement the worst scenaric was that the
Petitioner could receive an indeterminate sentence of thirfy (30) to seventy (70) years, but

| in fact received tWen’éy—ﬁvc (25) to fifty-five (55) years. She advised the Petifioner of the
best and worst case scenario umder the plea. She also told him that she did not expect
him to get probation. She usually tells her client to prepare for the worst case scenario.

She frankly thought that he would receive the maximum sentence. She believed that the

12
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Petitioner appreciated the seriousness of what he was doing and that he was not under
any illusion as to getting probation. The Petitioner waived the attorney-chient privilege so
that Ms. French could answer these questions. She did not recall the Petitioner asking
7hJ'.I]1 to delay his sentencing so he could get married. She remembered that there were
allegations that he had two victims in a hotel room with him and-gave them wine coolers
then allegedly sexually assaulted one of them. She doles not recall the outcome of the

DNA testing on. the bedspread from the hotel. The DNA on the bedspread was never

_evaluated and she said that that would have been excellent cross-examination material

and also would have made a good closing argnment. The rape shield kit was negative
which would also have been helpful. She was also asked about the fact that there was no
aleohol in. the vicﬁﬁl’s system, but stated she believed that it had metabolized overnight.
She admitted that if the children misrepreseried whether they were given alcohol that
would have helped the defense. She would have nsed a lack of physical evidence as a
trial teu;tic and wonld have not had the aﬁdenca independenitly evaluated because it was
favorable 1:;) her client. At the time that the Petitioner entered the plea she had not
completely formulated the defense that she would have used at trial aﬁd does not
remember dis;:ussing that with hir,

Ms, French never viewed the fetitioner as being severely limited intellectually.
She was a little more concerned about his blacking out episodes than his mental capacity.
She reviewed her protocol as to how she went over cases with her clients at different
appointments. She does not believe that she would have discussed the impact of

inconsistency between the statemnents with the Petitioner prior to the iJlea. {

13




—~

-

MS. French stated that if the Petitioner went to trial he would have faced a
minimum senfence of 110 years in the penitentiary. She stated that 11(e)1(c) and best
interest pleas are not commor in sexual offense cases. She stated that the Petitioner
entered the plea because that’s what he wanted to.do and she denied forcing him to take
the plea. Her file in this case was 500 pages long. She believed that she ynderstood ail
the evidence at the time that she discussed a potential plea with Mr. T- and that at
the time of his plea he understood what he was doing.

The Petitioner testified on his own behalf. Tt was agreed that the entire underiyhlg
critninal file would be made part of the habeas corpus proceeding. The Petitioner
reviewed the preparation that he and Mr. Cassell went through for the habeas proceeding
and the hearing. He stated that he had never been in trouble in his life before he was
arrested on these charges. Mas. French and Mr. McFadden were appointed to .1'epresent
him, but most of his dealing were with Ms. French. He stated that Ms. French never went
over the evidence that the State had against him in preparing for the case, but he thought
that ShE; had provided him copies of the discovery, i.e. the staterments, ete. She never
discussed the value of the evidence with him. He did not know that a rape kit was taken
from one of'the victims. Ms. French did not reviéw that with hum, nor was he aware that
1t was negative. He was not aware that a bedsﬁread was taken from the motel and that |
while there was DNA. evidence obiained from the bedspread, it was never evaluated. He
Was not aware that one of the victims tested negative for alcohol. The Petitioner asserted
his innocence and continues to assert it because he stated that he did not do this. 'When

he took the plea he had no idea that the sentence would be lengthy. At that time he
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wanted to get married and get the time over with. He did not believe he was going to get
twenty-five (25) to fifty-five (55) years. i

The Petitioner did not know there were inconsistencies in the statement of one of

the victims. He never discussed the type of defense he would have had at trial with Ms.

. French. Ie stated that while Ms. French believed he was innocent, he should take the

plea as it was in his best interest. He denies that Ms. French ever told him that he would
probably get the maximum sentence of thirty (30) fo seventy (70) years, but that he could
come up for parole in fifteen (15) years. That’s what he was hoping. When he was
evaluated he told the doctor he was taking the plea becanse he didn’t feel 1ike his attorney
was fighting for him. He planned on firing Ms. French but did not do it because he
fbelieved he wouldn’t have had an attorney at all. |
Habeas counsel reviewed the plea questionnaire with the Petitioner. He believed

that he had no choice but to take the plea. He wanted to talk to Judge Knight and see if
he could fire Ms. French and get another attorney. These answers, along with others,
were changed in the questionnaire. He was forty-nine (49) years old at the time of
sentencing. He would not have taken the plea if he thought he was going to get thirty
(30) to seventy (70) years.

| The Petitioner started having blackout episodes in 1985 when he was working for
the railroad. No one could pinpoint the reason for his blackouts. He was disabled from
the railroad s a vesult of it.. He has had blackout spells periodically since the mid to late |
1980°s. His blackouts get worse when he is under stress. He could not, at the time of his
plea, rcmémbér how long Ms. French had been representing him, He had a black()ut

during sentencing. He has trouble spelling and reading. Mr. Cassell had to explain the
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habeas memorandum to him. He was in special education when he was in school because
he was slow.

Finally, Mr. Cassell reviewed the Losh checklist with the Petitioner. He believed
his plea was involuntary because he didn’t know all the facts of hig case and he had

difficulty understanding everything. He also believed he was going to get probation after

. fifteen (15) years. As for his mental health at the time of the crime and at time of trial,

that was based on his blackout and memory problems and also on his ability o read and
understand.

He did not ask his attorneys to appeal his sentence, but would have if he would
have known one was available. He filed his claim for consecutive sentences because he
received them in this case. He believed the plea bargain was unfulfilled because he
believed he would go to the parole board after fifteen (15) years. He based his ineffective
assistanoe. of counsel claim on Ms. French’s failure to convey his defense and fo go over
the plea bargain with him. He stated that she wouldn’t go over anything with him.. He
also stated that Ms, French did not interview the people he wamted her to assist in his
case. These would have been character witnesses. Ife based his claim on competence at

the time of the offense because of the issues he was having at the time of blackouts and .

‘the disability caused by an accident. He stated that Judge Knight made prejudicial

staternents about him. He finished his {estimony by discussing his claims about the
sufficiency of the evidence, the question of actual guilt upon acceptance of a guilty plea,
severer sentence than expected, excessive sentence, mistaken advice of counsel as to
parole/probation eligibility and amount of time setved, ncluding a credit for his home-

confinement time.
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On cross-examination, by the State, the Petitioner testified that he remembered
everything Mr, Cassell has done for him i{‘l going over the cage. He demied that Tudge
Knight ever asked him about his memory problems or his blackouts during the plea. He
also got the Petitioner to admit that he may have told Tudge Knight he was satisfied with
Ms.. French at the time of the plea. |

At the conclusion of the hearing, Mr. Cassell asked the Court to keep the record
open so that he conld call Alice Scott and ' T,, one of the child victims of this case.
Mr. Cassell stated that one of the victims had tecanted fo Ms. Scotf. Another one of the
victims, ' T. said he was never ablused and was willing to so testify. The Cou:cf left
open the evidence for 2 further hearing to be held on October 15, 2014,

On that date, Mr. Cassell appeared with the Petitioner. Kelli Harshbarger, Esq.
Assistant Prosecuting Attorney, appeared for the State. Habeas counsel advised the Court

that the two witnegses would not assist Mr. Thompson’s case, and so the record was

complete.

L.  DISCUSSION
. HABEAS CORPUS DEFINED

' Habeas Corpus is a “suit wherein probahle cause therefore being shown a wiit is
issued which challenges the right of one to hold another in custody or restraint.” Syl. Pt.
1. _Sfatelz ex rel. Crupe v. Yardley, 213 W, Va. 335, 582 S.E.2d 782 (2003). The issue
presented in a Habeas Corpus proceeding is “whether he is restrained of his Iiberty by

due process of law.” Id Ar Syl. Pt. 2. “A Habeas Corpus petition is not a substitute for
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writ of error® in that ordinary trial error not involving constitutional violations will not be
reviewed,” 1d At Syl. Pt. 3. A
B. THE AVAILABILITY OF HABEAS CORPUS RELIEF
- InState ex rel. McCabe v. Seifert, the West Virginia Supreme Court of Appeals
delineated the circumstances under which a post-conviction Habeas Corpus hearing is
available, as follows: |
{1) Any person convicted of a crime and
(_’z'i) Incarcerated under senfence of imprisonment therefore who contends
(3) That there was such a denial or infringement of his rights as to render the
conviction or sentence void ﬁnder the Constitution of the United States or the
Constitution of this State or both, or
(4) That the cc;urt was without jurisdiction to impose the sentence, or
(5) That the sentence exceeds the maximum authorized by law, or
(6) That the conviction or sentence is otherwise subject to collateral attack upon any
ground of alleged error heretofore available under the common-law or any statutory
prévisioﬁ of this State, may without paying a filing fee, file a petition for a writ of Habeas
Corpus Ad Subjiciendum, and prosecute the same, secking release from such illegal
imprisomment, correction of the sentence, the setting aside of the plea, conviction and
sentence, or other relief. 220 W. Va, 79 640 5.B.2d 142 (2006); W. Va. Code §53-4A-
1(a)(1967)}Repl. Vol. 2000).

Our post-conviction Habeas Corpus statute, W, Va. Code §53-4A-1 ef seq., “clearly

contémplates that a person who has been convicted of a crime is ordinarily entitled, as a

! A wtit of ertor issued by an appellaie court to the court of record where a case was tried, requiring that the record
of the irial bs sent to the appellate court for examination of alleged ervors.
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matter of right, to only one posf—conviction Habeas Corpus proceeding during which he
must raise all grounds for relief Whilch are knows to him or which he could, with
reasonable diligence, discm?er.” Syl. Pt. 1, Gibson v. Dale, 173 W. Va. 681, 319 S.B.2d
806 (1984). At subsequent Habeas Corpus hearings, any grounds raised at a prior Habeas
Corpus hearing are considered fully adjudicated and need not be addressed by the Court.
Losh v. McKenzie, 166 W, Va. 762, 277 S.E.2d 606 (1981).

Yet, some limited exceptions apply to this general rule: “[a] prior omnibus Habeas
Corpus hearing is res judicata as to all matters raised and as to all matters known or
which with reasonable diligence could have bee'n‘ known; however an applicant may still
petition the court on the following groﬁnds: (1) ineffective assistance of counsel at the
omnibus Habeas Corpus hearing; (2) newly discovered evidence; (3j ot, a change in the
law, favorable to the applicant, which may be applied retroactively.” Syl. Pt. 4, Las.h V.
McKenzie, 166 W. Va. 762, 277.5.E.2d 606 (1981)7

A Habeas Corpus proceeding is civil in hature. “The general standard of proof in
civil casey is prepondfl:ré,nce of the evidence.” Sharon B.W. v. George B.W., 203 W.Va.
300, 303, 507 S.E.2d 401, 404 (1998).

The West Virginia Supreme Coﬁt of Appeals has articulated the way for a Circuit
Court fo review Habeas Corpus petitions: “Whether denying or granting a petition for a

wril of Habeas Corpus, the circuit cotrt must make adequate findings of facts and

2 On Tume 16, 2006, the West Virginia Supreme Court of Appeals held that a fourth ground for Habeas relief may
exist in cases involving testimony regarding serology evidence. To summarize, the Court hield as follows:
A prisoner who was convicted between 197% and 1999 and against whotn & West Virginia State
Police Crime serologist, other than a serologist previously found to have engaged in intentional
misconduct, offered evidence may bring a petition for writ of Habeas Corpus based on the
serology evidence even if the prisoner brought a prior Habeas Corpus challenge 1o the same
serology evidence and the challenge was finally adjudicated.
In re Renewed Investigation of State Police Cnme Laboratory, Serology Div,, 633 S.B.2d 762, 219 W. Va 408
(2006).
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conclusions of law relating to each contention advanced by the petitioner, and state the
grounds upon which the maiter was determined.” Coleman v. Painter, 215 W. Va. 592,

600 S.E.2d 304 (2004).

. FINAL LIST OF GROUNDS ASSERTED FOR ISSUANCE OF A WRIT OF

HABEAS CORPUS, AND THE COURT’S RULINGS THEREON

The Court has carefully reviewed all of the pleadings filed in this action,- the
tranécript of the: gmlﬁbus bearing, the Court files in the inderlying criminal action, the
transcripts of the plea and sentencing hearings, and the applicable case law, The Court
has also reviewed the Losh checklist filed by the Petitioner with his Petition for Writ of
Habeas Corpus.

The matters before this Court for review are:

1. Whether the Petitioner’s Federal And State Constitutional Rights Were Viola’-ted

By Trial Counsel’s Ineffective Assistance:

(8) Trial gounsel was ineffective with regard to the Petitioner’s defense to the
charges;

(b) Trial counsel was ineffective with regard to recommending that Petitioner
accept a highly unfavorable best interest ples;

(c) Trial counsel was ineffective in failing to secure the results of DNA evidence
and Petitioner’s Constitutional Rights are violated by the State’s loss of that
evidence;

(d) Trial counsel was ineffective with regard to Mr, T-’s mental state.

2. Whether the Petitioner’s plea was knowingly, intelligently, and voluntarily made.
3. Whether the Petitioner’s State and Federal Constitutional Rights were violated'by

his disproportionate sentence,
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4. Whether the Petitioner’s State and Federal Consﬁtﬁtional Rights were violated by

the inadequate indictment.

5. Whether the Petitioner’s Federal and State Constitutional Rights were violated by

the additional grounds raised in. the Petitions.

Although the Petitioner raised the grounds of not being pfovided with a preliminary
hearing and not having been given his Miranda rights at the time of his arrest, these
prounds were not marked on the Losh checklist, and as such, are abandoned. Further,
they were not addressed by the Petitioner during his Omnibus Habeas Corpus hearing,
The ofher issues raised in the Petitioner”s Losh checklist are subsumed in the above-
referenced matteré, and are addressed, supra. |

1. WAS COUNSEL INEFFECTIVE?®

a. The Petitioner’s Argument:

PETITIONER’S FEDERAL AND STATE CONSTITUTIONAL RiGH’I‘S

WERE VIOLATED BY TRIAL COUNSEL’S INEFFECTIVE
ASSISTANCE.

The West Vitginia Supreme Court has recognized that the Sixth Amendment to the
Constitution of the Urﬁtgd States and Article 3, Section 14 of the Constitution of West
Virginia mandate that a Defendant, in a criminal procceding_ receive “competent and
effective assistance of counsel.” State ex. rel, Strogen v, Trent 469 5.1, 2d 7, 9-10,
(W.Va. 1996)(numerous citations omitted).

According to the Supreme Court, claims of ineffective assistance of counsel are t6 be
governed by the two prong test established by the ﬁnited States Supreme Court in

Strickland v. Washingtor, 466 US 668 (1984): (1) counsel’s performance was deficient

3 All Bxhibits referenced in this section of the order relate to those filed with the pleadings of the parties.
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umnder an objective standard of reasonableness and (2) there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceedings would have
been different. Id, at 12. The West Virginia Supreme Court haé established that in
reviewing counsel’s performance, Courts must apply an objective standard and determine
whether, in light of all the circumstances, the identified acts or omissions were outside
the range of professionally competent assistance. Id. “Thﬁs, a reviewing court asks
whether a reasonable la‘wyer would have acted, under the circumstances, as defense
counsel acted in the case at issue.” Id. (citations omitfed),

Tmportantly, the West Virginia Supreme Court has recognized, just as the United
States Supreme Court recognized earlier, that any presumption that counsel’s conduct
does fall wlithin the range of reasonable professional assistance does not apply where
counsel’s strategic decisions are made after an inadequate investigation.” State ex rel.
Veman.fer V. Wizrde;iz,' 528 S.E. 2d 207,213 (W. Va. 1999), citing Stafe ex. rel. Daniel v
Legursky, 465 S.E. 2d 416, 422 (W.Va. 1995).

The C(-)utt has stateé that “counse] has a duty to inake a reasonable investigation or to
make areasoﬁable decision that makes particular investigations unnecessary.” Siaie ex.
rel. Daniel v. Legursky 465 8.E. 2d 416, 422 (W.Va. 1995). The West Virginia Supreme
Court has recognized that in applying the standard, “courts . . . have found no difficulty
finding ineffecti\;c assistance of counsel where an attorney neither conducted a
reasonable investigation nor demonstrated a strategic reason for failing to do so.” Id at

422,
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In this case, counsel was ineffective in the following ways:

TRIAL COUNSEL WAS INEFFECTIVE WITH REGARD TO THE
PETITIONER’S DEFENSE TO THE CHARGES.

Tn this case, the main evidence against the defendant was the unverified testimony
of the three alleged victims. The only physical evidence was alleged DNA and an
atternpt to confirm that the Petitioner had provided alcohol to the female victims, The
DNA evidence from ’;he alleged victim yielded no results, DINA from a bedspread
wherein sexual -contact has supposedly occurred was never tested and is now lost. (See
Ex.10,11). The aleohol evidence revealed that the alleged victim did not have alcohol in
her systern. (See Ex: 9). Thus, the core of the case was the testimony of the child |
victims.

The testimony of ]- T. was highly suspect due to incidents wherein she had
previously lied about sexual contact, and numerous other misrepresentations made by
her. A review of the evidence in the case reveals an incredi-ble umber of inconsistencies
and other items that suggest that Jessica’s story is not true:

. ]- made a false allegation that Petitioner had sez;;ually abused her-iu 1998
(See Statement of Helen T- (I-’s_mo‘rher and petitionet’s ex-wife) attached
heteto as Ex, 7 at pp. 2-3);

. In fact, J- was actﬁally abused by another person with regard to the 1998
mcident (Ex. 7 at 3);

. I- had made allegations against other persons as well, including petitioner’s
son , Cail, Jt, -gllegedly getting in the bathtub with her and another time getting

on top of her (Bx. 7 at 5, 7-8);
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» Helen T-denied that - T, had ever reported any incidents of sexual

contact by Petitioner to her despite the fact that J= T. alleged that her mother had
discovered that Petitioner was abusing J- when she was about five or six years old
and JJJ had reported abuse to her at an unspecified later date (Ex. 7 at 13, See
Bluefield Poﬁce Department Complaint Report, Staternent of I- T attached as Ex. 8
at 15,31-32, 35);

. J- had reported that Carl was taking showers with her, which was
investigated by DHHR and detennjned to be unfounded (Ex, 7at 17-18);

. Helen was told by Officer Myers of the Bluefield P.D. that to ever get her

children back she had to sever all ties with-petitioner (Ex. 7 at 28); and

. _ reported that Petitioner gave L.S. wine coolers on the night of the incident,

“but her blood alcohol analysis revealed no alcohol (E. 8 at 7, Forensic Toxicology report

attached as Ex. 9).

Likewise, although J- T. was supposedly in the room when L.S. was sexually
penetrated, she never saw nor heard anything. (Hx. 8 at 5, 16).

ATl of these factots demonstrate that petitioner had a viable defense. However, that
defense was never communicated to him. Rather, he was encouraged to take a pleé that
would in all likelihood constitute an effective life sentence because Petitioner will be
approximately 74 years old when first eligible for probation and nearly 77 years old when

he completes the senience provided that he receives good time credit.
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TRIAL COUNSEL WAS INEFFECTIVE WITH REGARD TO
RECOMMENDING THAT PETITIONER ACCEPT A H]GHLY
UNFAVORABLE BEST INTEREST PLEA.

Because of frial counsel’s inadequate investigation, Mr. T- contends that their
advice concerning tak_iﬁg the plea was ill and inadequately informed. Further, given the
nature of the plea it was é,lways highly unlikely that Petitioner would ever be freed under
the plea. Thus, the case should have been taken to trial.

Recently, the United States Supreme Court affirmed the critical nature of effective
client assistance in plea negotiations. According to the Court, defendants have a Sixth
Amendment right‘to counsel that extends to-the plea bargaining process. Lafler v.
Cooper, 132 5.Ct. 1376, 1384, 182 L.Ed.2d 398, 406, 80 U.S.L.W. 4244, (2012).
This arises from the fact that “criminal justice today is for the most part a system of pleas,
not a system of trials, Ninety-seven percent of federal convictions and ninety-four
percent of stafe convictions are the result of guilty pleas.” Id. a.t 1388,411, " Tn
today’s criminal justice systemn, therefore, the negotiation of a plea bargain, rather than
the unfolding of a frial, is almost always the critical point for a defendant,” Missouri v.
Frjze, 132 8.Ct. 1399, 1407, 182 L.Ed.2d 379, 390, 80 U.SL.W. 4253, (2012). The
Supreme Court concluded that “the right to adequaies asslistance_ of counsel cannot be
defined or enforced without taking account of the central role plea bargaining plays in
securing convictions and determining sentences.” Lafier v. Cooper, 132 S.Ct. 1376,
1388, 182 L.Ed.2d 398,411, 80 US.L.W. 4244,  (2012).

During plea negotiations defendants are constitutionally entfitled to the effective
assistance of competent counsel, The Court applied the Strickland standard to determine
if there was ineffective assistance. To meet the Strickiand test with regards to pleas,

there must be a showing that the representation fell below an objective standard of
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reasonableness and the cutcome of the plea process would have been different with

competent representation. Jd. at 1384, 407, . The West Virginia Supreme Court of

' Appeals has also confirmed the requirement of effective assistance of counsel during the

plea bargaising process. E.g., Becton v, Hun, 205 W.Va. 139, 516 S.E.2d 762 (1999),
Here, trial counsel was ineffective for failing to undermine ihe state’s case throngh a
thorough investigation. Thus, all advice given was based on an madequate foundation.
Purther, the terms of the plea are so unfavorable to Petitioner that the plea offers
extremety little. In examining the terms of the plea, any reasonable attorney would
expect the defendant to receive an effective life sentence. Evaluating the plea in an

objective manner, supports Petitioner’s contemporaneous clamm that he only took the plea

because of counsel’s lack of preparation in failing to “work on his behalf (6/4/07

Evaluation attached as Ex. 14 at 2). Of even greater concern, counsel apparently never
warned Petitioner of 1:]:_16 extreme difficulty in getting any sort of leniency or alternative
sentence when he could not honestly admit to committing the sexual crimes. As apily
noted by the evaluator in the mandatory sex offender evaluation, because defendant

1)

denies any “criminal sexnal acts,” “a treatment plan cannot be developed or
recommended.” (EX 14 at4). That denial, in the court’s mind, made the defendant “not
a.ﬁt and proper subject...for probation in any way.” (Ex. 13 at 5). Thus, the plea offered
Petitioner virtually no advantage and could not be in his best interest.

TRIAL COUNSEL WAS INEFFECTIVE IN FAILING TO SECURE

THE RESULTS OF DNA EVIDENCE AND PETTITONER’S

CONSTITUTIONAL RIGHTS ARE VIOLATED BY THE STATE’S
LOSS OF THAT EVIDENCE.

In this case, despite the allegation of sexual penetration of L.S., and the timely

retrieval of a rapé Iit, no DNA from the Petitioner was found. Further, although an
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alleged semen stain was found on the motel bed where the crime supposedly occurred,

that semen was never evaluated for DNA. Trial counsel should have done so, as the lack
of DNA evidence coupled with the fact that the alleged victim had no élcohol in her
system even though she and J- T. both claim that Petition& had given alcohol to
them, would have been compelling evidence that the alleged victims were not telling fhe

truth. Unfortunately, Petitioner cannot now rectify that mistake because the evidence has

~ beenlost. (See Bx. 9,10, 11). The United States Supreme Court has held that failing to

preserve such exculpatory evidence constitutes a denial of a defendant’s constitutional
right to due process. Arizona v. Youngblood, 488 U.S. 1, 102 L.Ed. 2d 281, 109 S.Ct.
333 (1988). Here, there is no reason for the cvidence net to have been presetved and

Petitioner’s due process rights are violated by the loss of the evidence.

TRIAL COUNSEL WAS INEFFECTIVE WITH REGARD TO MR.
THOMPSON’S MENTAL STATE.

Mr. T-’s mental state vs;as always at issue. Even prior fo the plea, his
competency evaluation revealed a documented, decades-long issue with blackouts and
mental illness. (4/5/07 Evaluation attached as Ex. 15 at 9-10). He was on a substantial
amount of medication for these issues and other physical ailments. (Ex. 14 at 1-2, 4).
Petitioner and his loved ones repoﬁt_ad these incidénts to his attorneys. (E.g Letter dated
4/10/07 attached as Ex. 16). Even during the plea hearing, Mr. Thompson had significant
difficultics in: remembering how long his atforney had re’pre_:sented him (Transcripts of |
4/20/07 hearing attached hereto as Ex. 12 at 4), expressed concerns about being drowsy
(Ex. 12 at 8), and disc;,ussed his blackout issues (Ex. 12 at 9). Mr. S- (sic) lé_ck of
wunderstanding of the process is expiained by his desire to re-marry after pleading to
charges that would obviously imprison him for a lengthy period of time. (Ex. 12 at 23-
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25). Prior to sentencing, Petitioner’s fiancée reported severe blackouts to the court.
(Letter dated 6/18/07 attached as Ex. 17). Atsentencing, Mr. T= suffered a
blackout that was dismissed by the court despite the substantial evidence that Pefifioner
had a long history (before aﬁy involvement with this case) of such inéidents. (Transcript
of 6/27/07 hearing attached as Ex. 13 at 2-3, 5-6). All of this demonstrates an abnormally
well-documented and witnessed history of mental defect that should have been better
exﬁlored by trial counsel.
b. The State’s Response:
INEFFECTIVE ASSISTANCE OF COUNSEL
That the State agrees with the legal standard set forth in said Petition, but denies
' that any claim of Petitioner is meritotious or otherwise entitles him to relief, With
reference to the Amended Petitioﬁ the State would argue:

The State disputes thé Petitioner’s contention that his trial counsel was. .
ineffective. The Petitioner contends that the Respondent’s plea was not knowingly,
intelligently and voluﬁtaxily made. However, it appears clear from the transeript of
the Plea Hearing that the Petitioner’s plea was knowingly, intelligently and
voluntarily made. Judge Knight took considerable time in questioning ﬁe Petitioner .
to make sure that he uncierstood the plea agreement, the plea papers and his rights.
Judge Knight asked the Petitioner if the answers to the questions in the plea papers
was in his own handwriting. The Petitipner answered that some of the answers were
in his hand writing and some were in Lis attorney’s hand writing. The Petitioner

further answered that his attormeys answered any questions that he had.
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Tudge Knight also asked several questions concerning the Jength of time that his
counsel had been involved with the case and the mumber of times that they met. It
appeared clear from the transcript that Ms. French héd met with him in excesy of four
hours in preparing the plea papers and the (sic) Mr. Mcladden was present for several
of those meeting. Théy stated that the Respondent understood the plea agresment, the
plea papers and the rights that he was waiving and the Respondent agreed with their
representations.

The Court also questioned the Defendant about his mental state. It is clear from

the transcript of the plea hearing that the Defendant answered all questions

appropriately. The Defendant also explained his blackouts to the Court and further

stated that he did not suffer from any long term memory loss as a result of his

blackouts, In fact, the Defendant stated several times that his blackouts caused him to

loose (sic) memory for about 45 minutes and then every%hing would come back to

him. .He was even able to recount past experiences, which further shows his ability to
answer questions appropriately.

The State disagrees with the Petitioner’s contention that Defense Counsel was
ineffective by failing to secure and test the semen stain found on the bed of the hotel
for DNA. DNA was never recovered from the rape kit. Therefore, the Defendant
could use the lack of DNA. and aleohol in the victim’s bloodstream to atgue
reasonable doubt. However, the DNA could have been as inculpatory as it was

exculpatory. The DNA sample could have been a match for the Defendant.
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¢. Findings of Fact and Conclusions of Law:

The Court makes the following specific findings of fact and conclusions of law

regarding the Petitioner’s claim of Ineffective Assistance of Counsel:

(1) The Court FINDS that the West Virginiz Supreme Court of Appeals stated the

test to be applied in determining whether counsel was effective in State v.

Millzr:

In the West Virginia courts, claims of ineffective
assistance of counsel are to be governed by the two-
pronged test established in Strickland v.
Washingion, 466 U.5. 668, 104 5.Ct. 2052, 80
L.Ed.2d 764 (1984); (1) Counsel’s performance
was deficient under an objective standard of
reasonableness; and (2) there is a reasonable
probability that, but for counsel’s unprofessional
errors, the result of the proceedings would have
been different. State v. Miller, 194 W.Va. 3, 459
S.E.24d 114 (1995}, syl. pt. 5.

(2) The Court FINDS that the West Virginia Supreme Court of Appeals has also

held that:

Where counsel’s performance attacked as
ineffective arises from occurrence involving
strategy, tactics, and arguable courses of action, his
conduct will be deemed effectively assistive of his

. client’s interests, unless no reasonably qualified

defense attorney would have so acted in the defense
of the accused. State ex rel Humphries v. McBride,
220 W.Va. 362, 645 8.5.2d 798 (2007) syl. pt. 5. In
accord, Syllabus point 21, State v. Thomas, 157
W.Va. 640,203 S.E.2d 445 (1974).

(3) The Court FINDS that the West Virginia Supreme Court of Appeals has also

held that:

[i]n reviewing counsel’s performance, courts must
apply an objective standard and determine whether,
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in light of all the circumstance, the identified acts
omissions were outside the broad range of
professionally competent assistance while at the
same time reftaining from engaging in hindsight or
second-guessing of trial counsel’s strategic
decisions. Thus, a reviewing court asks whether a
reasonable lawyer would have acted, under the
circumstances, as defense counsel acted in the case
at issue. Stafev. Miller, 194 W.Va. 3, 459 S, E.2d
114 (1995) syl. pt. 6.

(4) The Court FINDS that on the issue of competency to stand
trial, the West Virginia Supreme Court of Appeals held in
State v. Milam, 159 W.Na. 691, 226 S.E.2d 433 (1976), that:

No person may be subjected fo trial on a criminal
charge when, by virtue of mental incapacity, the
person is unable to consult with his attormey and to
assist in the preparation of his defense with a
reasonable degree of rational understanding of the
nature and object of the proceedings against him,
Syl.Pt. 1

(5) The Court FINDS that the West Virginia Supreme Coutt of

Appeals has also held that:

It is a fundamental guarantee of due process that a
defendant cannot be tried or convicted for a crime
while he or she is mentally incompetent. Stare v.
Hatfield, 186 W.Va. 507,413 S.E.2d 162 (1991),
Syl. Pt. 6, following State v. Cheshire, 170 W.Va.
217,292 S.E.2d 628 (1982). Syl.Pt. 1

(6) The Court FINDS that the West Virginia Supreme Court of

Appeals has also held that:

When a trial judge is made aware of possible
problem with defendant’s competency, it is abuse of
discretion to deny a motion for a psychiattic
evaluation. Stafe v. Hotfleld, supra at Syl. Pt. 2,
citing Syl. Pt 4, in part; State v. Demastus, 165
W.Va. 572, 270 S.E.2d 649 (1980).
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(7) The Court FINDS that the West Virginia Supreme Court of
Appeals has also held in State v. Sanders, 209 W.Va. 307, 549

S.E.2d 40 (2001):

Inportantly, since the tight not to be tried while
mentally incompetent is subject to neither waiver
nor forfeiture, a frial court is not relieved of its
objection to provide procedures sufficient to protect
against the trial of an incompetent defendant merely
because no formal request for such has been put
forward by the parties . . . In other words, a trial
court has an affirmative duty fo employ adequate
procedures for determining competency once the
issue has come to the attention of the Court,
whether through formal motion by one of the parties
or as a result of information that becomes available
in the cause of criminal proceedings.

(8) The Court FINDS that the West Virginia Supreme Court of
Appeals has also confirmed its process for determining whether -
a broad inquiry into a defendant’s mental éompetency is

constituticnally required in Sanders:

Evidence of irrational behavior, a history of menta}
illness or behavioral abnormaliiies, previous
confimermnent for mental disturbance, demeanor
before the trial judge, psychiatric and lay testimony
bearing on the issue of competency, and |
docurnented proof of mental disturbance are all
factors which a trial judge may consider in. the
proper exercise of his (or her) discretion (to order
an inquiry into the mental incompetence of &
criminal defendant.) Sanders, Syl. Pt. 6, following
Syl. Pt. 5, State v. Arrold, 159 W.Va. 158,219
S.E.2d 922 (1975).
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(9) The Court FINDS that the West Virginia Supreme Court of
Appeals also held in Stafe v. Myers, 159 W.Va. 353, 222 S E.2d
300 (1976) that:

“When a defendant in a criminal case raises the
issue of Insanity, the test of his responsibility for his
act is whether, at the time of the commission of the
act, it was the result of a mental disease or defect
causing the accused to lack the capacity either to
appreciate the wrongfulness of his act or to conform
his act to the requirements of the law, and it is error
for the trial court to give an insiruction on the issue
of insanity which imposes a different test or which
is not governed by the evidence presented in the
case.”

(10)  The Court FINDS that the West Virginia Supreme Court
" of Appeals has also held, as to the burden of proof when a
criminal defendant claims lack of criminal responsibility that:
“There exists in the trial of an accused a
presumption of sanity. However, should the
accused offer evidence that he was insane, the
presumption of sanity disappears and the burden of
proof is one the prosecution to prove beyond a
reasonable doubt that the defendant was sane at the
time of the offense.” Syl. Pt. 2, State v. Milam, 163
W.Va. 752, 260 S.E.2d 295 (1979).

(11) The Court FINDS that at the omnibus habeas corpus
hearing, the Petitioner testified as follows on the issue of his
trial counsel’s meffective representation:

Q Now during the course of y-our case, you and T
talked about the evidence that existed against you in this

case. Is that right?

A Yes.
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Q And did Ms. French go over the evidence that the
State had against you in these cases?

A Not at all.

Q Did she provide you with a copy of the discovery,
the statements and those things?

A I think so.

Q All right. But did she ever review those with you to
discuss, you know, the value of that evidence or how that
evidence seemed or how - - did she - -

A No. She - -

Q Did she ever evaluate that evidence with you?

A No, she did not.

Q " T advised you that there was a rape kit taken in this
case from L.S. Wete you aware of that fact?

A 1 didn’t know anything about it.

Q Had Ms. French ever reviewed that fact with

you?

A No, she did not.

Q Did she ever — and since she didn’t review

it with you, you didn’t know the rape kit had proved

negative, that there wasno —

A 1 didn’t know anything about it.

34



N

Q Did Mg, French review with you the fact that
there was a bedspread taken from the hotel bed where the
alleged sexual act had occutred? -
A Didn’t know anything about that.
Q Did you know that there was DNA evidence
obtained from that?
A No, I didn’t know anything about it.
Q Did you know that that evidence was never
evaluated?
A See, [ didn’t know that neither.
Q Were you aware that there was a fest done of
L.S., a test to determine if she had any alcohol in her
bloodstream?
A Didn’t know that.
-Q Did you know that that test was negative?
A Didn’t know that.
(See Transcript of Omnibus Habeas Corpus hearing of
August 13, 2014, at p. 53, L:21 thrs p. 55, L:17) .
(12)  The Court FXINDS that the Pefitioner further testified on
his counsel’s representation as follows:
Q Now J- T. was your stepdaughter and
your niece. Is that right?

A That is cotrect.
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Q And you plead guilty on a best interest plea
on some charges related to her. Is that right?

A Yes.

Q Were you aware there Wele some
inconsistencies in her statements?

A I did not.

Q We’ve identified those inconsistencies in the
memorandum I provided to you and went over with you.
A Yes.

Q Do you remember that?

A Yes.

Q Did Ms. French ever discuss any of those
inconsisten%:ies with you?

A No, sit.

Q Did you ever discuss with Ms. French what
type of defense you would have if you’d taken these
chatges to trial?

A No, sir.

Q Did she ever give you any hope at all that
you had any hope of proving your innocense or avoiding
your condition shouid you take your case to trial?

A ‘Well, she told me herself that she believed I
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was innocent but to take this plea bargain would be in my
best interest, she said.

Q Why did you take the plea bargain if you were
mnocent?

A Well, like I said, I've never been through
anything like this. Ididn’tknow what fo do, to be honest
with you, to do what was right or whatever, you know, 1
didn’t know anything about it.

Q Now with this plea bargain, you heard

Ms. French say today that, based 0;1 her knowledge and
experience she expected you to receive the maximum of a
thirty year to seventy yeat sentence. Did she ever convey
that to you?

A No, she did not. But she did tell me if1

did take this plea‘I maybe to come up for parole within
fifteen yeats.

Q And is that what you were hoping would

happen?

A That’s what I was hoping that would happen.

Q Did — did you express to the person — do
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you remember the person who condueted your evaluation,
vour mental health evaluation to see if you were competent
and criminally responsible? |

A They sent --

Q Do you recall seing that doctor?

A They sent me to some doctor in Charleston.

Q Do you remember telling thaj; doctor that the

reason you were taking that plea is because you didn’t feel
like your attorney was fighting for you?

A That’s exactly what I told him,

Q Is that how yc;u were feeling at the time?

A That’s how [ was feeling. Yes.

Q Did Ms. French ever convey to you a,nything—

that may have lead you to believe that you had any chance
of success if you went to tria.l in this case?

A No. See, I was going to fire hér but I

thought if I fired her I wouldn’t have no attorney at all, so T
just kept her. |

Q Wéll, while were on that, let’s talk about

the questionnaire that you ﬁlle& out.

MR. CASSELL: Your Honor, can I approaqh?

THE COURT: Ubh-huh.

BY MR. CASSELL:
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Q - Now &ou asserted — you asserted in that that
you were inmnocent, Correct?

A Amen.

Q And when you were asked if there were any
words in the Indictment that you do not understand, you
initially said yes. lf_s that your handwriting there on
Question 257

A 25. That's my handwriting. Yes, sir,

Q And then it’s marked out and then it’s put

10. |

A Somebody marked it out. I don’t know who did.
Q All rigﬁt. And in Question 26, it says,

“If thepe are, what are they?” And what did you write?
A On 267

Q Uh-huh.

A “I really don’t understend any of it.”

Q Is that how you were feeling on the day you
were filling out this questionnaire?

A Yes, sir. Tmean, I'try to be ashonestas I

can.

Q Now when you were asked if anyone had
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threatened you with a denial of probation or a more severe
setrfence or prosecution for some other offense, Srou wrote —
- ot cderced you, you wrote, “Because my lawyer said it
would be in my best interest to.” What do you mean by
that?

A That’s what she told me, it would be in my

best interest to take the plea.

Q * Did you feel like she would - - did you feel

like you had to tai{e the plea?

A In a way, yes.

Q Describe that to the Judge what you mean by

that.

A Well, I felt like T had no qhoice but to take

the plea.

Q  Why—

A The thing of it is, if I’d knew all of this,

if she would have let me know all about this rape thing that

they did on T and this alcohol thing on ]_. and stuif,

. I"d probably told her no, let’s take it fo trial because I know

without a doubt there’s no evidence that T did this erime.
Q  InQuestion 65 you were asked if you were '
satisfied with the services of your attorney. What did you

write on that question?
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A On what?

Q Question 65.

A 65. 1putne, but see it’s been marked out

and somebody wrote yes on it.

Q We;e you dissatisfied with the services of

your attorney at the time?

A Yeah, I wasn’t getting no services on my

attorney to be honest with you. She would just — when she
talked to me it ‘was just mumbo-jumbo. She wasn’t telling
me anything that was encouraging.

Q You also answer that there was something you
wanted to discuss with the Court —

A Tdid

Q —in pﬁvate before the plea was aceepted.

What did you Waﬁt to discuss with the Judge?

A { wanted to talk to the Judge and sec — - at

that time | wanted to talk to the Judge and see if I could fire
her and get another counsel.

Q Now those answers were changed to Question 65
and yon put your initials by them, did younot? Are those
your initials right there (indicating)?

A Those are my initials,

Q And did you write that?
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A 1 guess 1 did.

Q Well, look atit. You onght to know your own
handwriting. Is that your handwriting?

A That looks like my handwriting, yes.

Q All right. So do you know why you consented

to those beiné; changed? Do you remember?

A Don’t remember.

Q Regardless of whatever you were told, did you
still have con;:ems about Ms. Frenchrat the time you
entered your plea?

A Do what?

Q Regardless of what you were told by

Ms. French to get you to change those énswers, were you —
- did you{still have concerns about yoiJr lawyer when you
were entering your plea?

A Yes, 1 was.

Q Now at the time you were sentenced in this

case, how old were you?

A I was forty-nine.

Q All right. So if you received a thirty year
sentence before you see the parole board, how old would
you have been?

A Oh, I don’t know.

42



i

Q Seventy-nine years of age?

A I den’t know.

Q Do you think — did you think that your

fiancé was going to wait thirty years for you?

A T know I was supposed to go up for parole in
2032.

Q You had in your mind that you were going to

be able to continuve gfour life after this plea, when you
accept this plea that you were going to be able to move on
with your life.

A Yeah. -

Q But in fact, Ms. French, she never told you

that she thought you were going to get a thirly to seventy,
did she?

A No, she did not.

Q If you’d thought that would you have taken

ﬁ]is plea?

A No, I would not have. The thing of it is,

sir, I don’t want to die in prison for something I did not do.
(See leanscript of Omnibus Habeas Corpus heating of

Anugust 13, 2014, at p. 57, L:1 thra p. 64, L:18)
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The Court FINDS that the Petitionet also testified on the

same issue as Tollows:

(14)

Q The ineffective assistance of counsel, does

that relate to Ms. French’s failure to convey to you your
defense in the case?

A That 1s true.

Q And also her failure to go over the plea

bargain with you?

A Exacth; right. She wouldn’t go aver anything
with me with 1y case.

(See Transcript of Omnibus Habeas Corpus hearing of
August 13,2014, atp. 70, L:13 -20)

The Court FINDS that the Petitioner specifically testified

on his claim that his trial counsel failed to subpoena witnesses:

Q With regard fo refusal to subpoena witnesses,
was that related to the fact that Ms. French had not gone
and talked to all the people that you wanted her to‘.?'

A That’s exactly right,

Q And were those people that could basically

say you wouldn’t do this type of thing?

A That’s exactly right.

Q These were character witnesses, right?

A Yes.
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(15

Q All right.

A But these are peopls that’s known me for a

long long time and they know I"m not that kind of marn.
Th.ey know I love children, Ido, Ilove children. And I
love teaching children right from wrong, if you un-derstand
what I'm saying. I try to teach them right and try to help
them.

I mean, I had one girl that would come to my house and
said, “I wish you were my daddy,” because I hélp her a
whole lot. Sol ﬁem, I’'m just that way. Ijust want to help
people, especially young people.

(See Ttanscript of Omnibus Habeas Corpus hearing of
August 13, 2014, atp. 70, L:21 thru p.71, L:18)

The Court FINDS that the Petitioner also testified about

his menta] condition:

Q 1 want to talk about blackout episodes. Tell

the Judge when those started.

A Well, they started in 1985,

Q ‘What caused them to start?

A 1 was on the machine that T run on the

railroad and T had to clirub the boom to put a pinin. Well,
by the time I got to the top of that boom, I don’t know how

— how much feet it Waé, a blackout spéll hit me and I hit—
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almost kit the railroad track. And they said if I'd been over
about another five foot I would have broke my neck.

Well, they told me to go to a doctor and'get checked out.

'So T got — went to a doctor and got checked out and they

started sending me to Charlottesville to the big university
ot there and they sent me to Kentucky University. And
they can’t pinpoint — neither doctor could pinpoint what
was cansing the blackouts.

And they had o disable me from the railroad becauss they
said I was too dangerous. [ 60u1d hurt someone or hurt
myself.

Q So were you declared permanently disabled?

A Iwas. Yes.

Q What was it, thirty years ago now?

A

Yes, sir.,

Q Was it in the *80s?

A 1987, sir. Or 1986.

Q And have .yau had these blackout spells
perio dio;'bﬂy since then? |
A Yes.

Q And were you have problems with these
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blackout spells during the course of this case, this criminal
case?

A Yes.

Q Do your blackout spells get worse when you’re
under sfress?

A Yes. AndIlose my memory. There’s times
when I didﬁ’t even know who [ was.

Q Were you having difficulties with that?

A Yes.

Q Did you convey that to — did you tell that

to Ms. French?

A Yes. _

Q And in fact, in some of the transcripts you
couldn”[ — in the transcript from April 20th, 2007, you

couldn’t remeraber how long your-attorney had represented

you, could you?
A No.
Q And you also expressed concerns about being

harassed about your blackout issues?
A Yes.
Q Did you suffer a blackout during the course

of the sentencing?
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A Yes, I did.

Q  Were you faking that, M. T-?

A No, sir. | I didn’t know nothing uatil [ was

on the bus going to Beckley. When I come to Iwasona

bus going to Beckley.

Q Now Mz. ’[- you and I have spent a

_ considerable amount of time together reading things and

that kind of thing. Do you have trouble reading?
A A little.

Q Do you have trouble spelling?

A Yes, sir,

Q Can you read complex — or can you read legal
paperwork?

A I can read it but understanding it is 'another
story.

Q In fact, regarding the memorandum I filed in
your case, you couldn’t understand that until T explained it

to you, could you?

A That’s exactly right, sit.
Q You and T have spent a considerable amount of
time going over that page by page for you to understand it.

Is that right, six?
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(16)

A Yes.

Q Now when you were in school were you ever
identified as having any sort of issues?

A Well, I'was in Special Ed when I was in
school.

Q Tell the Court about that, What kind of
special ed did you receive?

A I was just — instead of me going to a

regular school I was going to a school that was for special
needs children. | |

Q Was that because you were slow?

A Slow. Yes, sir.

(Seg Transcript of Omnibus Habeas Corpus heating of
August 13, 2014, at p. 64, L:22 thm p. 68, 1:16)

The Court FINDS that the Petitioner continued this

testimony:

Q All right. With re,é;ard to your mental health

at time of crime and time of trial, is that based on these
blackout probléms aﬁd memory problems that you
described to the Court?

A Yes, sir.

Q And also is that related to your issues with

regard to your ability to learn fo read and understand?
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A _ch, Sir.
(See Transcript of Omnibus Habeas Corpus hearing of
Angust 13,2014, at p. 69, 1L:10-17)

(17)  The Court FINDS that the Petitioner also addressed this

ground at the conclusion of his testimony:

Q With regerd to your claim of incompetency at
the time of offer;se, as opposed to time of trial, is that again
related to the fact that you have all these issues with repard
to the blackouts and the disability was caused by the
accident?
A Ves, sit. I even went to a place that they
take care of, you know, — where they treat mental people.
I went there I think about twice a week, T think it was a
place called - it was down in Welch, Southern Hightands
and they helped me quite a bit on frying to understand |
things.
Q Was this soma.thing that vou’d done for a Jong
period of titne?
A Yes. Yes.
{See Transcript of Omnibus Habeas Corpus hearing of

August 13,2014, atp. 71, L:19 thru p. 72, L:9)
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(18) The Court FINDS that trial counsel Elizabetlﬁx\

Esq., testified about her investigation of the Petitiane\i‘!

\

the omnibus hearing: '\1
Q IMs. French, I apologize to you but I just
actually found information about what I'm going to
about next shortly before walking into this conrtroo
yon ever have an investigator speak to | T-
A No. |
(See Transcript of Omnibus Habeas Corpus hearing
Angust 13,2014, atp. 22, L:8 - 13)

(19)  The Court FINDS that trial counsel also testified ¢

follows about her investigation: |
Q Did you hire a privatg investigator in this
case? |
A I did not. [ interviewed the witnesses that
I spoke with personally by phone contact. It looke
Q Do you recall ~-
A —-Thad alot of —
Q — - all of them?
A No, I do notrecall. I think I disclosed a
total — ©m going by memory after looking at sor

information. I think I disclosed approximately 111
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Wimesseé. I do not recall their names nor do I recall which
ones I spoke with and did not.

I had notes on my witness list that certain witnesses
appeared to be more of a character or dispositional or a
sentencing nature rather than a trial nature.

Q Did you. speak with any of the alleged victims

in the case?

A No, I did not.

Q And did you — E;:Ld you did hire an

investigator to speak to those allegéd victims?

A No, 1 did not.

-Q So your investigation with regard to the

evidence against the State (verbatimn) was based on the
disclosures filed by the State and given to youin
discovery?

A And what I gleamed from the witnesses that
M. T- asked me to speak to.

(See Transcript of Omnibus Habeas Corpus hearing of
August 13, 2014, at p. 34, L:7 thru p. 35, L:12)

The Court FINDS that trial counsel also testified about her

rationale for how she handled the DNA issue at the hearing:

Q Okay. Do you recall there being a rape kit

and DNA evidence n ﬂﬁis cas'e?
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A Not until you mentioned. it to me in the
hallway.
Q Okay. So T guess you don’t recall how you
evaluated that evidence or what you did with that evidence?
A Correct. Again, I apologize. It’s been too
long. I did not actually read the discovery yesterday. I
scanned it.
+ (See Transcript of Omnibus Habeas Corpus hearing of
August 13,2014, atp. 35, L:13 - 22)
(21) The Court FINDS that frial counsel further addressed the
DNA question at the hearing:
Q With regard to the wcﬁm LS, Tl
represent to you that some of those charges relate to an
incident that occurred 111 a hotel room. Do youremember .
that, anything about that issue?
A Again, just in reviewing the file, scanning
it and speaking with you, is that the simaﬁon where he
supposedly gave the two girls wine coolers? Isomewhat
recall that.
Q And so the allegation was that he gave them
- - the two girls stayed with him in a hotel room, it was a

snowy night and all this stuff, they were staying in a hotel
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room, he provided the girls with alcohol and then aflegedly
sexually assaulted L.S. who was one of his victims.

After that, there was a rape kit taken immediately of L.S.
because she reported it to her mother the next moming after
she picked herl up and a bedspread was taken from the hotel
room. Do you recall anj.z of the outcmlne of the testing on
either of those?

A I do not.

Q Would the fact that the DNA on the bedspread

was never evaluated, would that canse you concerns
regarding whether or not you knew all you needed to know
about the case?

A That would have made excellent

cross-examination questions of the investigating officer and
it certainly would have been good for closing arguments.

Q So if the DNA evidence wasn’'{ it, that would

have been important information to know?

A Yes.

Q Also the rape kit was negative. It didn’t

show any sperin or any DNA. Is that something that would
have been useful to the defense?

A Again, during trial it most certainly would

have been.
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Q How about if there was alcohol testing done

on the child the next day and there was no alcohol in her
system?

A 1 believe that Mr. ’[_ only gave the
children one or {wo beers — - or wine coolers, excuse me.
They would not have tested positive the next day.

Q You think that would have been metabolized?

A Correct.

Q Do you remcmber investigating that issue, how
long it bad been between the time of the alleged alcohol
ingestion and the time of the testing?

A No. Common knowledge.

Q Okay. But do you remember when the test was
done?

A No.

Q Do you know when the alechol was last given?
A Ne.

Q Those would be important facts to understand
with regard to determine if the children are lying about
being given the alechol?

A Yes.

Q If you could proﬁre the children were
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misrepresenting the fact that they were given aleohol,

would that be something that would be useful to you in

your defense?
A Yes.
Q Do you recall reviewing any of these issues

regarding this type of physic:al evidence with

A No.

Q And why do you — can you tell us why you

didn’t review that? Or you just don’t remember? Do you
think you did review it?

A I don’t think so. That’s something 1 would

have used for trial tactics. I would not have filed a motion
for independent scientific testing unless there were results
that were umnfavorable to Mr. T-, f[hen T would have
to see if it could be disproven. But the lack thereof of any
testing, 1 would have used as a trial tactic.

(See Traﬁscript of Omnibus Habeas Corpus hearing of
August 13,2014, at p. 41, L:3 thru p. 44, L:9)

The Court FINDS that Petifioner’s tiial counsel also

discussed her explanation of the best inferest plea to the

Petitioner:

Did M. T-enter a best interest plea in this case?
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A He did. It was a Rule 1i—E best interest

plea.

Q And what did he gain pursuant - - or what
guaranteed disposition was he getting under Rule 11(E)1(
c)disposition? Do you recall?

A Undef the Indictment he wag looking at a
minimum of one hundred and ten years. [ do not recall
what the maximum was. With the plea, there were three

sets of charges that he was pleading guilty to.

Q One set for each victim?
A Comrect. That is correct.
Q Okay.

A And the State recommended that the sets
themselves run concurrent, however the Judge maintained
discretion to order the individual — or the sets as a whole to
Tun concurrent or consecutive,

Q And let me rephrase that and see if I'm

rephrasing it correctly, Mr. French. And you can feel free
{o correct me. _

With regard to each child, Mr. T 25 pleading to
certain charges. And under the plea, those charges would
run coneurrent.

A Coitect.
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Q Bui the Judge retained, under the 11(E)1{ c)

plea _the right to sentence the charges with regard to the
separate children consecutive so that the chafges for ] -
could be consecutive to the charges to [ -and consecufive
to the charges for L.8., the other victim.

A I£ 1 remember cone.ctly — T have not studied

the counts to which he plead guilty. It seems to me that if
he plead guilty to two Sex Assaulis in the First Degree
those two would have run concurrently together under the
plea. And then if he plead guilty to two counts of Incest,
those would have run concuirent. And then the Incest
charges and the Sex Assault charges could yun either way.
Q Okay.

A So, no, I don’t believe it was dictated by

chiid.
Q By child.
A No.

Q And in fact, the plea bargain agreement is

part of thé record in case. It’s a letter from you on the —
A Yes.

Q —- Public Defender letterhead. And that
accurately reflects your understanding of the plea?

A Correct,
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Q Was the plea, as to all charges, a best

interest plea?

A Yes.

Q Did Mr. —- and did you explain to

Mr. T- what the meaning of a best interest plea 1s?
A Yes.

Q Do you believe that he understood what that
meant?

A Absolutely. As I discussed it with him, I

wrote it down and provided him a written copy of what that
meant. |

(See Transcript of Omnibus Habeas Corpus hearing of
August 13,2014, at p. 23, L:21 thru p. 26, L:14)

(23) | The Court FINDS that the Petitioner’s trial counsel also
discussed her belief that the Petitioner received a good plea
deal:

Q  Were you recommending to him that he take the
plea?
A Absolutely.

. Q And was that because of the large amount of
time he would face should he be convicted of all the
counts?

A Yes. And this was aRule 11(E), best
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interest plea.
(See Transcript of Omuibus Habeas Corpus hearing of
August 13,2014, at p. 31, L:22 thru p. 32, L:6)

(24)  The Court FINDS that the Petitioner’s trial counsel further

testified about het belief that the plea was fair for the Petitioner:

Q Ms. French, the — the plea agreement itself]
you said you believed he faced a minimum of how many
years had the case gone to trial and he’d been found guilty
of everyﬂjing?_'
A If he went to trial he was looking ata
minimum of one-ten. I do not recall the maximum.
Q Okay. So minimum of one-ten. Your - the
plea that was negotiated, he was then looking at a_mim'lﬁum
of thirty. Correct?
A Maximum. Well, yes, I'm sorry. Under the
ﬁrorst case scenario the minioaum was thirty. 1 believe the
best case scenario it was fifteen. |
Q And you got him to twenty-five?
A Correct.
Q  Okay. Andthis was an 11(E) plea?
A This was.

Q .Okay. How common are 11(E) pleas in these

types of cases?
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(25)

A Neither best interest nor 11(E) are very
common in these cases.

Q Okay. Butyou got him both of them?

A Yes.

(See Transcript of Omnibus Habeas Cotpus hearing of
August 13,2014, atp. 47, L:21 thru p. 48, 1:19)

The Court FINDS that Petitioner’s trial counsel also

discussed her investigation of the Petitioner’s competency to

stand trial and his criminal responsibility:.

Q Let’s start with off with the issue relating

to his mental condition, Was there concerns about his
mental condition during the course of your representation?
A Thed Mr. Tl cvatvated. He was found
both competent and criminally responsible, so 1 did check
into that issue.

Q Okay. Were there issues related to him

having blackouts and other issues?

A Ispecifically had asked Dr. Smith to take

that into consideration. When -I was reviewing the file, I

believe Dr. Smith had reviewed certain neurological

- yecords that he obtained from

M. T-’s informatiomn.

Q So the information that you have concerning
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(26)

Mr. ’I-’s medical history relating to the blackouts is
described in Dr. Smith’s evaluation?

A Correct.

Q And that evaluation in fact enumerates that

he does have — that Mr. Tl hes 2 long history of
this blackout condition.

A Yes.

Q A condition far — that came about far before

he was every criminally charged with anyﬂ'ung

A Correct.

Q  Andinaditontothar, Mr TJi]
actually was placed on disability because mé an"accident
that had took place. Do you recall that?

A Not off hand.

Q Fair enough.

(See Transcript of Omnibus Habeas Corpus hearing of
August 13, 2014, at p. 18, 1:17 thru p. 21, L:1)

The Court FINDS that the Petitioner’s trial counsel forther

testified about these efforts:

Q During the course of your evaluations of

Mr. T- did it come about that he had poor
intellectual functiorﬁng?

A I never viewed him as being severely limited
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imtellectually. Again, I had him evaluated. T was a little

more concerned about the blacking-out episodes that I was

" the mental intellectual ability. I mean, he always seemed to

certainly undersiand what | was saying. But then again,
I'm use to speaking on a certain level when I'm talking to
my clients which is not at -- quite as articulate as I would if

I were speaking to you.

- Q I’m still {rying to process your answer ~-

A I apologize.

Q — - in regard to — with regard to the fact

in the questionnaire he seemed to really misunderstand
some core concepts relating to his pleé, and that you had to
explain to him cven again at the time of questionnaire. So
did you have to explain those iwo to Mr. T-on
multiple occasions?

A No, not to my knowledge.

(See Transcript of Ommibus H_abeas Cofpﬁs hearing of
August 13,2014, at p. 45, L:11 thru p. 46, L:8)

The Court FINDS that the Petitioner’s trial counse! also

discussed her relationship with her client:

Q If we go to Questions Number 65,
Ms. French, —

A Yes.
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Q — here it asks, “Are you satisfied with the

servicés your attorney has given you in this case?” It was
originally marked no but changed to yes. Do you recall the
circumstances of that?

A Iprobably asked Mt. TjjjjjjjJffwhat he thought

I could do different. Clients generally want better plea
offers or want the case to be dismissed and some things are
simply outside of my power.

Q All right.

A But that’s speculation.

Q And then he’s asked, “Is there anything which _

he has done or which he has failed to do for you which you
desire to discuss with the Court m private before your plea
is accepted?” He initially marked that yes and then it was
changed to no. Do you recall the circumstances of that?

A No.

Q - The no — the yes and no that are written and
circled, is that in his handwriting or your handwriting?

A Probably mine because anything I would have
added I generally have him to initial my changes.

Q On Question 68 he asked, “Is there any

guestion in your mind about this proceeding” -- or 'm

sorry. Question 68 asks, “Is there any question in your
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(28)

mind about this proceeding which you wish to ask before
your plea is accepted?” It was initially marked yes and
then changed to no. Do you recall the circumstances to
that?

A Actually 69 is marked yes.

Q T’'m sorry. 68 is what [ meant. That was the

one I read.

A At that point I would have asked him what |
questions he had and ansv&‘rered his questions. So then the
answer would be no.

Q Do you recall the questions he had?

A Oh, no. This was seven years ago ata

minimal.

(See Transcript of Omnibus Habeas Corpus hearing of
August 13,2014, at p. 32, L:12 thru p. 34, L.:6)

The Court FINDS that at the plea hearing held on April

20, 2007, JTudge Knight thoroughly reviewed the charges with

the Petitioner to ensure he wnderstood them:

THE COURT: In that represeritation, have you been able
to sit down with a copy of the indictment and go over it
with her?

THE DEFENDANT: Yes.

THE COURT: Each...andit’s got 13 counts in it.
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THE DEFENDANT: Yes. Yes, sir.

THE COURT: And did you discuss each and every one of
those counts in that indictment with her?

THE DEFENDANT: Yes, sir.

THE COURT: And do you think you understand what
those charges are?

THE DEFENDANT: Yes, sir.

THE COURT: The charges involve.-a number of sections
of the West Virginia Code, One, two three, four, five
different sections apparently.

They deal with sexual assault second degree, sexual
abuse by a custodian, sexual abuse first degree, sexual
assault first degree, and incest.

Do you understand that to be the charpes against
you?

THE DEFENDANT: Yes, si_r.

THE COURT: Did you discuss those charges with her on
nuImerous occasions?

THE DEFENDANT: Yes.

THE COUART: More than once?

THE DEFENDANT: Yes.

THE COURT: And you think you understand those

charges?
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29)

TEE DEFENDANT: Yes, sir.
THE COURT: You understand what the State would have
to prove beyond a reasonable doubt to convict you of each

one of those charges?

. THE DEFENDANT: That’s fine, sir.

THE COURT; Okay.

So do you have any questions that you’d liketo ask
me about any of those charges against you today?
THE DEFENDANT: No, sir.
(See Transeript of plea hearing of April 20, 2007, at p. 4,
L:23 thru p. 6, L:14)

The Court FINDS that Judge Knight also inquired as to the

Petitioner’s mental status:

And Ms. French, you seen him today and you’ve
talked to him a number of times. Does he appeér any
different today than he did af the titne you talk to him.,
MS. FRENCH: A little bit more nervous than normal but
other than that, no, Your Honor.

THE COURT: .Do you think he (sic) physically and
mentally capable of enteting a plea?

MS. FRENCH: 1do, Your Hopor,

THE COT.-IRT: What about you, Mr. McFadden?

MR. MCFADDEN: Yes, your Honor.
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THE COURT: Are you on any medication?
THE DEFENDANT: Yes, sir, I'm on a lot of medication.
~ THE COURT: ‘What can (sic) of medication is he on?
THE DEFENDANT: Well, 'm on, uh . . Ididn’t bring my
list with me.
Do you got my list, honey?
THE COURT: Well, just tell me the types. You dorf‘t
have to tell me the name.
THE DEFENDANT: Well, I'm on depression medicine.
I’m on nerve medicine. I’'m on paid medicine, uh, I'm on
medicine that helps me sleep. Uh, I"'m on stomach
medicine. I have to take an aspirin every day. I do believe
P’m on thyroid medicine.
I’m on all kinds of different kinds of medication.
THE COURT: Any of that medicine that you're on teday
that you'’ve taken today?
THE DEFENDANT: Yes, sir.
THE COURT: And is that causing you to understand what
we're doing today?
THE DEFENDANT: No, sir.
THE COURT: You understand what we’re doing?
THE DEFENDANT: Yes, [ mean, it’s made me,-you

know, a little drowsy and stuff.
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THE COURT: Well, ybu’ve not taken your sleep
medication this morning before you came did you?
THE DEFENDANT: No. No. No, sir.
THE COURT: Youtake t-hat at night before you go to bed?
THE DEFENDANT: Yes. Yes, sit.
THE COURT: What kind of sleep medication are you on?
THE DEFENDANT: Uh, Seroquel.

And uh, T.. .see I blackout a lot and I lose my
memory anid when I blackout and I come to I don’t know
-who I am or nothing.
THE COURT: How long does that [ast?
' THE DEFENDANT: Well, she’s got to answer that
because I can’t. Idon’t know. | \.
THE COURT: Imean, do you go a long time without your
memory being there, or do you retain, or you - -
THE DEFENDANT: [know - -
THE COURT: When do you find out when (sic) you are?
THE DEFENDANT: Sometimes T thiuk it's last about 45
minutes and t_hen when I blackout agaipst aﬁd come {o [
kn(-)w everything. It’s very scary and T have a tendency of
walking in my sleep. There’s times that she’s told me that T
walk in my sleep and walk outside in my underwear in cold

weather.
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THE COURT: Well, you’re not outside and in your
underwear today so you'ye - -

THE DEFENDANT: No.

THE COURT: - - not walking in your sleep are you?
THE DEFENDANT: In fact, I know I’m not asleep today.
THE COURT: Okay.

Al T need to know is if you pass out here today you
won’t have any memory of what we just got through doing, ‘
is that right?

TIIE DEFENDANT: T probably wouldn’t rementber you
or none of thls |

‘THE COURT: Okay.

THE DEFENDANT: Like I was in the hospital - - take that
into consideration. You don’t feel like passing out right
now, do you? -

THE DEFENDANT: Well, no. Not at the moment and I
hope (sic) don’t,

THE COURT: Okay.

THE DEFENDANT; Just like I was in the hospital, uh, for
a test and while they was doing the fest 1 blacked out,
‘When I come to I cé]idn’t know where I was at. And I
looked around and the nurse asked me said do you know

where you're at. And I locked around the room and their
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uniforms and T said well it looks like I’'m in a hospital. And
1 didn’t know what 1 was doing . . -what I was thete for or
who. She earve into the room and told me she was my
fiancé. And 1 said-oh, you're my fiancé. I mean that’s just
THE COURT: Well, what you're telling me is that you
have temporary amnesia after you passed out?

- THE DEFENDANT: Yes, sir.
. THE COURT: And about 45 minutes you come to
yourself-- |

THE DEFENDANT: Yes.

THE CQURT: -- again?

THE DEFENDANT: Yes, sir,

THE COURT: Okay.

THE DEFENDANT: My health is very poor.

THE COURT: Any reason today health poor, mental poor,
physical poor, or whatever poor you got that you eannot
enter this plea, tell me now?
THE DEFENDANT: No. I'sjust. . it'snot.. .

THE COURT: Thisis your day in cowrt. Do you
understand that?

THE DEFENDANT: Yes, Ido, sir.
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(30)

THE COURT: And I’m sure you've been anxious every
(sic) since you-got indicted in this case.
THE DEFENDANT: Yes, sir,

THE COURT: About what this day wouid bring for you.
THE DEFENDANT: Right. |

THE COURT: And I understand that. 1 understand being
nervous and depressed over -Wha.t’s going on 1 your life.
And anxious about what’s going on but I just need o know
whether any of that’s got anything to do with not
undersianding anything? |

THE DEFENDANT: Oh, I undesstand everything.

(See Transcript of plea hearing of April 20, 2007, at p. 6,
L:23 thra p. 12, 1.:10)

The Court FINDS that Petitioner’s trial counsel filed a

motion. for discovery and obtained and reviewed the State’s

- evidence.

€1)

The Court FINDS that the Petitioner’s trial counsel

interviewed the bulk of the witnesses by phone.

(32)

The Court FINDS ihat while the Petitioner’s trial counsel

did not interview the child victims, this rarely happens in these

types of cases as the Stafe almost universally objects to such

itfterviews.
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(33)  The Court FINDS that Petitioner’s trial counsel
subpoenaed Couriney Sargent, Allison Byrd, Chris Bell, Ashley
Sargent, Jimmy T , Sabrina T| , Geneva
_ G Xathleen Mvil]ins, and Pam Bailey to
testify on behalf of the Petitioner af irial.

(34)  The Court FINDS that Petitioner’s trial counsel was able to
negotiate a plea agreement with the State on behalf of the |
Petitioner which reduced his exposure to incarceration from cne
hundred and twenty-one (121) years to two hundred and eighty
(280) years to forty-six (46) years to one hundred and ﬁfteen
(115) years, and that in fact, the Petitioner’s actual sentence was
twenty-five (25) years to sixty (60) years.

- (35)  The Court FINDS that the Petitioner’s complaint appears to
be that he thought he would be eligible for parole aﬁe-r fifteen,
(15) years.

(36)  The Court FINDS that Petitioner’s trial counsel had the
Petitioner evaluated for both competency to stand trial and
criminal responsibility by Charleston Psy-'chiatric Group, who
opined that he was both competent to stand frial and criminally
responsible: |

ASSESSMENT AND OPINION: The defendant
has recurrent depression. which has been
exacetbated due to the current charges. e has
never had psychotic disturbance. Although the IQ

score is in the mentally retarded range, his life
functioning would place him at least in the
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borderline range. He has a mumber of physical '
conditions annotated in the medical records,
including chronic obstructive pulmonary disease,
heart disease, and some type of syncope/seizure
disorder.

In our opinion, the defendant is competent to stand
trial. He has adequate memory, reasoning ability,
appreciation of the proceedings against him, and
understands the role and function of courtroom
participants, the charges against him and the
possible penalty. He has the capacity to assist his
attorney in his own defense,

We also opine that the defendant was criminally
responsible for his acts at the fime of the alleged
crimes. He did not have any mental disease or
defect which would have prevented him from
appreciating the wrongfulness of his acts, nor which
would have prevented him from conforming his acts
to the requirements of law.

Whether or not he has any pedophilia or other
paraphilia would have to be determined from a pre-
sentence type of evaluation.

{(Report of Charleston Psychiatric Group, Inc., dated
April 5, 2007, and attached to the Petitioner’s
Memorandum in Support of Amended Petition for
Writ of Habeas Corpus as Exhibit 15.)

(37 The Court FINDS that the trial court made proper enquity
as to the Petitioner’ s mental status at the time of the plea, and
correctly believed him to be compeétent to enter this plea.

(38)  The Court FINDS that there was no reasonable basis for
Petitioner’s trial counsel to suspect that the Petitioner was not

capable of cooperating with him, was incompetent to stand frial,

or was not criminally responsible for his actions.
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(39)  The Court FINDS that the Petitioner bas failed to prove
that he was not competent at the time of the crime, not
competent at the time of the frial, or to support his claim of
incompetence at the time of the offense, as opposed to the time
of the trial.

(40)  The Court FINDS that the Pefitioner’s trial counsel
subpoenaed withesses to testify at the trial.

(41)  The Court FINDS that Petitioner’s irial counsel more than
adequately investigated and prepared the Petitioner’s case for
trial.

(42)  The Court FIN'DS, given the circumstances of this case, the
Petitioner’s trial counsel achieved a masterful result for her.
client in that she:

(2) Got her client a plea which allowed him to plead to six
(6) felonies when charged with thirteen (13);

(b) Saw him sentenced for a period which was roughly 20%
of his maxjmum eXpOSure;

(43)  The Court FINDS that rial counsel’s performance was
more than adequate under an objective standard of
reasonableness.

(44)  The Court E_'INDS that, even if trial counsel made
unprofessional e1Tors (which she did not), the result of the;

proceedings would not have been different.
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(45) The Court FINDS and concludes that the Petitioner. has failed
to prove that his trial counsel was ineffective by a
preponderance of the evidence. |
(46)  The Court FENDS and concludes that the Petifioner’s claim
that he received ineffective assistance of counsel is without
Jmeit.
2. WAS THE PETITIONER’S GUILTY PLEA KNOWINGLY,
I'NTELLIGENTLY, AND VOLUNTARILY MADE?

a. Petitioner’s Argument:

THE GUILTY PLEA WAS NOT KNOWINGLY, INTELLIGENTLY AND
VOLUNTARILY MADE.

M. T s mental state prevented the entry of knowing, intelligent and
voluntary plga as described above. Further, his poor intellectual ability including near
illiteracy also prevented such a plea, (Ex. 12 at 27). This intellectual deficit was
confirmed in his psychiatric assessrﬁents wherein he was described as having: a
“marginal” common sense knowledge base (Ex. 14 at 3), borderline verbal IQ,
extremely low performande and full scale 1QQ, a 3.8 grade level i:eading, a 2.1 grade
level spelling, and a 4.3 grade level of sentence comprehension (Ex. 15 at 5-6), and
intellectual functioning in the mild mentally rétarded range (Ex. 15 at 8).

The West Virginia Supreme Court of Appeals has held that the stafe and
federal constitutions mandate that all plea agreements be knowingly, intelligently and
vqlunta‘rily made. E.g., State ex rel, Gill v. Irons, 207 W.Va. 199, 202, 530 S.E.2d
460, 463 (2000). A plea canmot be knowingly, intelligently, and voluntarily made if

the defendant is not fully informed and fully capable of accessing and processing the
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information needed to weigh the nature and consequences of the plea. Here, M.
T=’ s well-documented mental illness and poor intellectual functioning
prevented a plea that was knowingly, intelligently and voluntarily made.

b. ‘The Respondent’s Responsé: |

The State’s response is included in its Response to I[l.c.1, above.

¢. Finding of Fact and Conclusions of Law:
(1) The Court FINDS that the West Virginia Snpreme Court of Appeals has held
that:

A direct appeal from a criminal conviction based on
a guilty plea will lie where an Issue is raised as to
the voluntariness of the guilty plea or the legality of
the sentence.

State v. Sims, 162 W, Va, 212, 243 S.E.2d 834, W.
Va. 1978). Syl pt. 1

(2) The Court FINDS that the West Vifgij)ia Supreme Couri of Appeals also held
i Sims that:

The controiling test as to the voluntariness of a
guilty plea, when it is attacked either on a direct
appeal or in a habeas corpus proceeding on grounds
that fall within those on which counsel might

-reasonably be expected to advise, is the competency
of the advice given by counsel. Syl. pt. 2.

(3) The Court FINDS that the West Virgiﬁa Supreme Court of Appeals also held
in Sims that:

Before a guilty plea will be set aside based on the
fact that the defendant was incompetently advised,
it must be shown that (1) counsel did act
incompetently; (2) the incompetency must relate to
a matter which would have substantially affected
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the fact-finding process if the case had proceeded to
trial; (3) the guilty plea must have been motivated
by this error. Syl pt. 3.
(4) The Couwrt READOPTS all of ifs relevant findings made in
HLC.1.c., infra., as is fully set forth herein.
(5) The Court FINDS that the Petitioner festified that his plea was
involuntary at his omnibus habeas corpus hearing;
Q Now you have always asserted your innocense
of these charges.
A And always will.
Q Why are you asserling your imloceﬁse(sic)?
A . Because I didn’t do this.
Q But you plead guilty, sir, to a charge that
~ could —- that you could receive thirty to seventy years in
prison on and did receive twenty-five to fifty-five years in
prison on. ‘
A Yes Idid.
Q When you were — when you decided to take
that plea, did you have any idea that you were facing a
sentence that lengthy?
A No, I did not. 7
Q - What .did you think was going to happen fo.

-

A Well, I wanted to get re-remarried and [
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figured I’d just take this plea and get the time over with,
you know, and get married. again. |

Now my fiancé she got killed in a car accident so she’s not
around anymore.

Q But did you think you were going to be

spending twenty-five {o ﬁfty—ﬁvé years in prison?

A I did not, sir.

'Q  And you were making these plans to remarry —-

A Yes.

Q — in the midst of entering this plea. Is
tha;t righi?

A Yes.

(See Transcript of Omnibus Hal;e_as Corpus hearing of
August 13, 2014, at p. 55, T:18 thru p. 56, L:23)

(6) The Court FINDS that the Petitioner also testified to this as

follows:

Q Now with this plea b_aréain, you heard
Ms. French say today that, based on her knowledge and
experience she expected you fo receive the maximum of a
thirfy year to seventy year sentence. Did she ever convey
that to you?

A No, she did not. But she did tell me if I
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did take this plea I maybe to come up for parole within
fitteen years. |
Q And is that what you were hoping would
happen?
A That’s what 1 was hoping that would happen.
(See Transcript of Ommibus Habeas Corpus heaﬁng of |
August 13,2014, atp. 58, L:11 - 21)
(7 The Court FINDS thai the Petitioner also stated the following
about the involuntariness of his plea:
Q With regard to the involuntary guilty plea,
~ are you alleging that the plea was involuntary because you
didrft know all the facts of your case?
A That is true.
Q And also because of the fact you had
difficulty understanding everything?
A “That’s true too.
Q And because of yoﬁr belief that you were
going to receive probation after fifteen years?
A Yes, sir.,
(See Transcript of Omnibus Habeas Corpus héa:ring of

August 13, 2014, at p. 68, L:23 thrup. 69, L:9)
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(8) The Court FINDS that Petitioner’s trial counsel addressed the
voluntariness of the Petitioner’s plea at the omﬁbm habeas
corpus hearing:

Q You filled out the plea bargain paperwork

with Mr. '[- as well?

A Correct.

Q . Did you write that or did he write it?

A May 1 see the petition,

MR. CAS SELL: Your Honor, if T approach?

THE COURT: Sure.

BY MR. CASSELL:

Q 1 have photocopies of them, Ms. French.

A It appears that I have followed my standard
procedure in going over the plea paperwork.

Q Okay. And did you write in the answers for

him then?

A I go over the first sheet and the actual Plea

of Gﬁilty with the client. And I read each question out and

I write down the client’s response.

The petition itself — or the — excuse me — the
* Questionnaire To Suppott the Petition, I always have the

Defendant to complete that paperwork while siiting with
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me in my office so that if he or she has any questions, those
questicns may be asked and answered prompily.
Q So I take from what you’re saying, the Plea

of Guilty form that I’'m showing you now —

A Correct.

Q — you wrote the answers in for Mr. T-
on that?

A Correct.

Q And the Petition to Enter the Plea of Guilty,

M. '[-Wrote with your assistance?

A Yes.

. Q And that Statement in Support of Guilty Plea,
M. T-wrote with your assistance?

A No. The Petition — I'm sotry. The Petition

and the -Plea of Guiliy, I would have written the answers.
Aund the Statement in Support would have been completed
by Mr. T-.

Q Okay.

A * 1do the first and the last sheet. The

yellow sheets are completed by the client.

Q All right. In this case did you have to

deviate from your standard practice to where
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Mr. T- actually had to have you write in some of
the answers on the Statement in Support of the Guilty Plea?
A I do not recall.

Q All right. Let me show you that and see if"

yOou reco gnjzé your handwriting on any of that form.

THE COURT: Do you want fhe originals? Ihave the
original file up here if you want it.

MR. CASSELL: If she can’t tell —

THE WITNESS: Oh, please.

B;Y MR. CASSELL:

Q Would that make it easier?

A Yeah, that would make it easier. -

Q Sure. I’m now handing you the original

document. Does that help you to determine if any of that —-
and I'm showing you the Statement in Suppart of Guilty
Plea. fs any of that — some of that in your handwriting,
Ms. Freﬁch?

A Tt must be because it appears that I had

Mr. T-to initia] anything that I wrote in addition to
v.vhat he wrote.

Q So that deviates from your standard practice.

Is that right?

A Not necessarily.
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Q Qkay. I misuonderstood you.

A Some clients with multiple charges o-f this
nature may not write everything down correctly, I mean,
for instance, best interest plea of guilty and he didn’t write
out the nuﬁ:tb ers. That would be something that T would
add if the client failed to because they don’t necessarily
know what counts number-wise they are pleading to.
Q If you tuen to the second page of that
document, Questions 18 and 19,
A Yes.
Q  DidMr. T e fect the issues you were
having with fegard to mental illness?
A -He did. He wrote in yes, and I questioned
him ﬁn’tﬁ@r about why the answer was yes. The question
itself is merely, “Have you been treated at any time for
menial illness,” which he answered appropriately. I usually
just go a little bit further and clarify for Court’s benefit.
Q And Question 19 is, “Are you under treatment
now?” And what was his response?
A “For depression, blocking out, losing
memory.”
Q Poes it say blocking 0111? or blacking out, do

you think?

84




A I’'m sorry. That’s probably blacking out.

Q Okay. Now as we go to Question Number 41 on
that same documment.

A Yes.

Q Now there’s an answer there that I think was
marked out.

A Yes.

Q So the question was, “Except as shown by your
plea bargain, if any, filed” — “has anyone threatened you
with denial of probation, or a more severer sentence or with
prosecution for some other offense™ - “or harm or injury to
your person or property if you plead not guilty, or” — “by”
-- “means coerced you, scared you, forced you or otherwise
to cause you to pled guilty?” And he wrote — looks like
initially he wroté, “Because my lawyer said it would be in
my best interest fo.”

A It appears that in both questions, 40 and 41,

Mr. T-Was under thg impression that he was both
being promised something and being threatened at the same
time to enfer into the plee. _

Q | All right. What do you recall — do you

recall a discussion with him regarding those questions?

A No.
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Q Do you recall what he felt was being promised
in Question 407

A No, I do not.

Q Do you recall what he thought he was being
threatened with in Question 417

A I can only speculate that it was a greater
sentence should he go to trial.

(See Transcript of Omnibus Habeas Corpus hearing of

August 13, 2014, atp. 26, L:15 thru p. 31, L:21)

(9) The Court FINDS that the Petitionet’s trial counsel also

testified about the voluntariness of the plea as follows:

(10)

Q Now the -plea itself, did M. T- enier

this plea because that’s what he wanted to do?

A Absolutely. |

Q Did you force him to take that plea in any way, |
shape or form?

A 1did not.

(See Transcript of Omnibus Habeas Corpus hearing of
August 13,2014, atp. 48, L:20 thru p. 49, L:2) |

The Co_urt FINDS that Ms. French further testified as

follows:

Q To the best of your recollection, and based
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on your common practices over your years of experience,

do you belicve Mr, I! understood what he was

doing at the time he entered the plea?

A . Absolutely.

(See Transcript of Omnibus Habeas Corpus hearing of

August 13, 2014, at p. 49, 1.:15 - 19) |
(11)  The Court FINDS that Judge Knight extensively reviewed

the voluntariness of the i’.etitioner’s plea during the plea
colloquy:

THE COURT: One, do youunderstand all these charges

against you?

THE DEFENDANT: Yes, sit.

THE',' COURT: Are you doing it freely and voluntarily?

THE DEFENDANT: Yes, sit.

THE COURT: With full understanding of what could

happen to you?

THE DEFENDANT: Yes, sir.

THE COURT: And nobody’s forced you or threatened you -

to do it? -

THE DEFENDANT: No.

THE COUR;I‘: And nobody’s promised you anything other

than what’s in this plea agreement. Those are the things

that we’ve got to find out today.
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THE DEFENDANT: No, sir.

THE COURT: In this hearing,

THE DEFENDANT: Yes, sir.

(See Transcript of plea heating of April 20, 2007, at p. 2,
L:9 thrup. 3, L:6)

Alsp;

THE COURT: And you’re not involuntarily.

THE DEFENDANT: I'm doing it voluntarily.

THE COURT: Nobody here has tried to force you info
ding this plea have they?

THE DEFENDANT: No; sir.

THE COURT: Ms. French didn’t say you had fo do this or
things wonld get worse for you?

THE DEFENDANT: No, sir.

THE COURT: Mr. McFadden didn’t do that eithe.];‘?
THE DEFENDANT: No, sir.

THE COURT: Your fiancé hadn’t done that to yoﬁ?
THE DEFENDANT: No.

THE COURT: You’re doing it becanse - - I know that you
don’t want to, you’d rather not be here. Rather - -

THE DEFENDANT: That’s true.

THE COURT: - - ot to have this ha-ppen.

THE DEFENDANT: That’s true, sir.
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THE COURT; But since you are here this is what you
want to do today - -

TI-IE DEFENDANT: Yes, sir.

THE COURT: - - because you are here, is that right?
THE DEFENDANT: Yes.

(See Transcript of plea hearing of April 20, 2007, at p, 12,
IL:ll thra p.13, L:13)

Also;

THE DEFENDANT: Yes, sir.

THE COURT: Under the cirgumstance. Becanse this is
the way you want to do rather than stand trial on all 13
counts of the indiciment there, right?

THE DEFENDANT: Yes.

THE COURT: Is that what you want to do?

THE DEFENDANT: Yes, Sir.

THE COURT: That’s called a best interest plea because
yowrbelieve it’s in your best interest, d‘o jou‘? Under tilese
circumstances. | know that it’s not in youor best interest
overall but it’s in your interest under this indictment, Do -
THE DEFENDANT: Yes, sir.

THE COURT: - - you understand that?

THE DEFENDANT: Yes, sir.
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THE COURT: Uh, and then the rest of it is simply telling
you basically what I just got through telling you except
before you can get parole you know that you’ve got o
undergo sexual évaluaﬁon. As a sexual offender if you
ever get parole and get out you’d have to stay registered
every where you go, every where you live for the rest of
your life.

Do you understand that?

THE DEFENDANT: Yes, sir. And Itold my attomey I
would do anything that it takes you know. |

(See Transeript of plea hearing of April 20, 2007, at p. 19,
L:24 thru p. 21, L:2)

Also, |

THE COURT: Do you think he nnderstands and
completely all the complicated measures involved in this
sentencing procedurs?

MS. FRENCH: We’ve spent three appointments just going
over the plea. And the actﬁal paperwork was about four
hours yesterday going over the plea. And the actual
paperwork was about four hours yesterday going over
absolutely every bit of it and I made sure that he
understood all the nuances of this plea before he left my

office.
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THE COURT: Do you agree, Mr. McFadden?

MR. MCFADDEN: Yes, your Honor.

THE COURT: Iknow by coming to Court, being down
there, being up here, that what most clients think about is
how much am I going to get out of this. And you're in
danger of getting a lot out of it.

Do you understand that?

THE DEFENDANT: T do understand that, st

THE COURT: Andyou still want to do that?

THE DEFENDANT: Yes, sir.
"I'_[-IE COURT: Do you want me fo accept this plea
agreement and ﬂwn follow through with the rest of these
pleadings today? -

THE DEFENDANT: Yes, sir.

THE COURT: Alright.

1l tentatively accept the plea agreement and go along with
the agreement that you-all established here under 11e and
put them in clusters like this. And we’ll see what happens
otherwise.

THE DEFENDANT: Buf, Your Hohor, uh -~

(See Transcript of plea hearing of April 20, 2007, at p. 22,
I.:12 thru p. 23, L:18)

Also,
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We won't let you just walk in here and plea guilty. You
mnderstand that? You can’t knock on the doot, come in and
say I want to plea guilty.

THE DEFENDANT: Yes, sir.

THE COURT: You’ve got to file a written petition with
me that says please, Judge, let me plea guilty.

Do you vnderstand that?

THE DEFENDANT: Right. Right.

THE COURT: That’s like . . .that’s like being in school
and asking the teacher if you can go to the restroom.
THE DEFENDANT: Yes, sir.

THE COURT: Do you understand?

THE DEFENDANT: Yes.

THE COURT: What yoﬁ’re asking me is the opportunity
for you to plea with me for me to send you to the
penitentiary. Odd as it gounds, that’s what it is.

THE DEFENDANT: Yes.

THE COURT: That’s all the petition is is asking somebody
to. do something for you.

Did you go over this form with your attorney? Ihave it
here in front of me.

THE DEFENDANT: Yes, sir.
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THE COURT: There’s handwriting ou this form. Filling
in blanks. A whole lot of handwriting on the side where
they put down the number of charges against you and
things of that nature. Whose handwriting is that?

THE DEFENDANT: Well, some of it’s my attorney’s
because I'm not oo good of a writer.

THE éOURT: Is any of this yours?

THE DEFENDANT: Yes.

THE COURT: Some of it’s yours, is that right, Ms.
French?

MS. FRENCH: That’s correct, Your Honor.

THE COURT: Okay.

And some of it’s hers?

THE DEFENDANT: Yes sir.

(See Transcript of plea heating of April 20, 2007, at p. 25,
L:18 thru p. 27, 1:9)

Also,

THE COURT: However if you enter a plea today you're
giving away all of those defenses because yon under oath
are going to be the-; only witness the State has in this |
p];oceeding and you're going to tell us under oath that you
are guilty.

Do you understand that?
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THE DEFENDANT: Yes, sir.

THE COURT: And you have to do it freely and
voluntarily.

You understand that?

THE DEFENDANT: Yes.

THE COURT: You have to do if full knowledge and
understanding of what you're doing.

You understand that, don’t you?

THE DEFENDANT: Yes, sir, I do.

THE COURT: And that nobody has l;aade any promises to
you other than what’s put down here, An nobody
threatened you in any way to make you do it.

THE DEFENDANT: That’sright. They didn’t.

THE COURT: So you, under oath, 1’1l ask you. did you
understand evervthing in this form - -

THE DEFENDANT: Yes, sir.

THE COURT: And you went . . .you went through it with
your attorneys present?

THE DEFENDANT: Yes, sir.

THE COURT: Took a long fime to do _it?

THE ]jEPENDANT: Yes, sir.

THE COURT: If you had any questions about it they were

there available to answer them for you, is that right?
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THE DEEENDAN T: That’s correct.

THE COURT: Now, do you have anything that you’d like
- to ask me abogt that form that tells you more eloquently
than I just did about what we . . .about what you're rights
are?

THE DEFENDANT: No, sir, [ don’t have any questions.
THE COURT: Alright, then file that form.

Now that form is not enough. You’ve got to have another
gold form here where you go through a whole series of
quesiions. About 73 of them.

Handwriting on that. Some of it’s yours or all of it is
yours?

THE DEFENDANT: Some of it’s mine. Some ofit’s my
~ aftorney’s.

THE COURT: Okay.

And as you went through this form were they present with
you?

THE DEFENDANT: Yes.

THE COURT: And as you went fhrough each question on
ilere if you had any qucsﬁoﬁ about what that mean were
they there present and able to answer it for you?

THE DEFENDANT: Yes.
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THE COURT: Have any thing that you'd like to ask me
about that form?

That’s just a backup to what we just go through talking
about. Same old deal again. Always same deal.
Voluntarily doing it and know what I'm doing. Know what
can happen to me and no one’s forcing me or gave me any
other promises.

THE DEFENDANT: No.

THE COURT: So after today if you plea guilty all you’ve
got left is to go to the West Virginia Supreme Court and
say I did not understand what was going on.

Are you understanding what is going on?

THE DEFENDANT: Yes, sir, I do.

THE COURT: Iwas not physically and mentalty capable .
today to do that?

THE DEFENDANT: Yes, I am, sir.

THE COURT: 1didn’t know what they could send me to
jail for.

Do you know what it is?

THE DEFENDANT: Yes, sir.

THE COURT: Ihad some other promise. Did you have
any other promise that we haven’t taliked about here today?

THE DEFENDANT: No, sir.
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(12)

THE COURT: Or uh, somebody threatened me.

THE DEFENDANT: Nope.

THE COURT: Nobody’s threatened you.

So see you’re left with all those things under oath that you
just go through and answer to me so it doesn’t leave you
much of any chance.

Do you understand that?

THE DEFENDANT: Yes, sir, I do.

(See Transcript of plea hearing of April 20, 2007, at p. 29,
L:19 thra p. 33, L:14)

Also

- Alright, M. T- last chance. Ihave your guilty

plea here in front of me wiiiten out with your signature on
it.

THE DEFENDANT: Yes.

THE COURT: Do you want me to accept it?

THE DEFENDANT: Yes, sir.

THE COUART: Okay.

(See Transcript of plea hearing of April 20, 2007, at p. 37,
L:4-11)
Also,

The Court FINDS for the grounds set out above that the Petitioner

received competent advice from his trial counsel.
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(13)  The Court FINDS and concludes that the Petitioner has
failed to produce any evidence sufficient to prove by a
' preponderance of the evidence that his plea was not knowingly,
voluntary, and intelligently made.
(14)  The Court FINDS and concludes that the Petitioner’s
claim that his plea was not knowingly, voluntarily, and

intelligeﬁtly made is without merit.

3. DID THE PETITIONER RECEIVE A DISPROPORTIONATE
SENTENCE?*

a. The Petitioner’s Argument:

PETITIONER’S STATE AND FEDERAL CONSTITUTIONAL RIGHTS
WERE VIOLATED BY HIS DISPROPORTIONATE SENTENCE

Mr. I-received an effective sentence of 25-55 years. This is, in reality, a
_ life sentence fo% Mr. T- This sentence far exceeds many sentencels for
outright murder in Mercer County and represents an incredibly harsh sentence for the
crimes allegedly committed.

According to the West Virginia Supreme Court of Appeals, “[bloth the United
States Constitution and the West Virginia Constitution prohibit sentences which are
disproportionate to the erimes committed.” E.g., State v. Richardson, 214 W.Va. 410,
413, 589 S.E.2d 552, 555 (2003). The Supreme Court of Appeals has established a
two stage analysis for determining if a sentence is disproportionate. First,. the

subjective test is analyzed. According to the Cooper coutt, “[pJunishment may be

* The Court has also addressed the Petitioner’s grounds of unfulfilled plea bargain, soverer sentence than expected,
excesslve sentence, niistaken advice of counsel as to parole or probation eligibility, and amount of tine served on
sentence, credit for time served, in this section.
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constitutionally impermissible.. 1f it is so disproportionate to the crime for which it is
inflicted that it shocks the conscience and offends fundamental notions of human
dignity...” State v. Cooper, 172 W.Va. 266, 304 5.E.2d 851 (1983) at Syll. Pt. 5. If
the sentence does not shock the conscience of the court, then the second objective test
is evaluated. In that test, mumerous factors are examined fo determine if the sentence
is disproportionate. Factors to be considered include the age of the defendant, prior
tecord of the defendant, rehabilitative potential (including post arrest conduct, age
and maturity), statements of the victim, evaluations made in anticipation of
sentencing, and remorse of the defendant. Id. at 27 1-272, 856; see also State v,
Booth, 224 W.Va. 307, 314,685 S.E.2d 701, 708 (2009). Sentences within logal
guidelines can transgress the proportionality principles. E.g. State v. David, 214
W.Va. 167, 177, 588 S.E.2d 156, 166 (2003), Stafe v. Rz:chardson, 214 W.Va. 410,
. 413, 589 S.E.2d 552, 555 (2003), c.f State v. Slater, 222 W.Va. 499, 665 S.E.2d 674
(2008). Disproportionate sentence issues are approlﬁriate for a habeas corpus
petition. E.g., State ex rel. Hatcher v. McBride, 221 W.Va. 760, 656 S.E.2d 789
(2007). |

The sentence in this casé should shock the conscience of the court. If not, factors
concerning Mr. 'I-’s family history (including being a victim of sexual
abuse), mental issues, and lack of prior conviction concerning children, support a
finding that the sentence is disproportionate along with the excessive nature of the
sentence imposed.
b. The State’s Response:

DISPROPORTIONATE SENTENCE
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The State also disputed the Petitioner’s contention that the Petitioner’s

sentence was disproportionate under the State and Federal Constitutions. The

Petitioner was sentenced to 25-55 years. The sentence was well within the statute

and, given the seriousness of the crimes for which he was eniering the plea, does

not shock the conscience or offend fundamental notions of human dignity.
¢. Findings of Fact and Conclusions of Law: ‘

(1) The Cburt FINDS that the trial court’s sentence was within statntory
.]jmits and was not based on impermissible factors. State v. Geodnight, 169
. W. Va, 3'66, 287 S.E.2d 504 (W. Va. 1981) at syl. Pt. 4, State v. Sugé, 193 W,
Va. 388, 456 S.F.2d 469 (1995).

(2) The Court FINDS that sentences which are within the statutory limits
are not entitled to statutory review. State v. Koon, 190 W. Va. 632, 440
S.E.2d 442 (1993).

(3) The Court FINDS that, while constitutional proportionality standards
theoretically can apply to any criminal sentence, they are bagically applicable
to those sentences where there is either no fixed maximum set by or where

there isa life recidivist statute. Wanstreet v, Bordenkircher, 166 W. Va. 523,
276 5.E.2d 205 (1981). at syl. Pi, 4 The sentences in this action are not of
either type.

(4) The Court FINDS that the Petitioner testified about his sentence at the
omnibus habeas corpus hearing as follows:

Q With regard to consecutive sentences for the
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(9) The Court FINDS that the Petitioner testified about his claim on the amount
of time served and sentencing credit:
Q Am;:)unt of tﬁne served, credit for ﬁme
served, did you receive any credit for your home confinement time?
A No, sir.
(See Transcript of Omnibus Habeas Corpus hearing of
Angust 13, 2014, atp. 74, L:9 - 12)
(10) The Court FINDS that Petitioner’s trial counsel testified extensively about
digcussing sentencing with the Petitioner:
Q When you recommended to Mx. T-to take
this plea, it’s my understanding that the worst case scenario if the Judge
accepted the 11-(E)1( C) was that he’d receive a sentence of thirty to
seventy years, an indeterminate senfence. Is that correct with your
memory?
A I believe so.
Q And Mr. ’[- in fact did receive a
senfence of twenty-five to ﬁﬁy—ﬁvé years?
A Correct,
Q When you recommended that Mr. T- accept
this plé'a with regard to the case, did you discuss with him what you
thought the likely_ oufcome from sentencing with be from the Judge?

A I wrote out, again, as I discussed it with
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Mr. ’[-when we were contemplating entering into this plea, T
wrote out his best case scenatio using tha.t very langunage, and his worst
case scenario. I did not write out intermediate case scenario.

I also told him quite bluntly that I did not expect him to get probation, but
1 did not speculate as to whether the Court would run those charges
consecutive c;r concurrent.

Tusuvally tell my clients to prepare for the worst casc scenatio.

Q Do you zecall telling Mr. T-that

specifically?

A Yes. Well, no, not necessarily. Let me

retract that, but it’s something that I would say. I certainly —

Q Given — given — Ms, French, how long have

you been practicing criminal law?

A Since 1997,

Q And this case involved three juvenile

victims. Correct? ‘

A, Yes.

Q Multiple counts with regard to those victims?

A Yes. |

Q Given that scenario and your experience as a

ctiminal defense attorney and knowing the Mercer County Court System

as you do, would you expect Mr. T- receive a light sentence for

such a best interest plea?
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A Absoluiely not.
Q What would be your exj;)ectation? ‘What would
you expect if you were asked to guess what would happen?
A Worst case scenatio,
Q So when you recommended this plea to
M. T- in your mind, based on your experience and knowledge of
the system, your knowledge of the Courts and the judges that operate, you
would have expected him to receive a thirty to seventy year sentence?
A Correct.
Q Did you ever convey that to him?
A I do not know if I did or not, however I did
probably tell him -to expect the worst, And my nofes certainly indicate that
I wrote out what his worst case scenario would be.
Q Do you think Mr. T-comprehended the

- fact that he was going to receive — that you expected him to re(;eive a
sentence that long?
A T went over the plea negotiations quite
extensively with Mr. T- He certainly segmgd to appreciate the |
seriousness of what he was doing. So there was nothing to make me think
that he was operating under any false exceptions that would lead him. to
think that certain oufcomes would be possible, you know, such as

probation.
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Clients always want probation and that would have been his best case |
 scenario technically. However, I let him know that under no
circumstances would that occour.

Q Was Mr. T- discussing with you getting

divorced and remarried?

A I believe — I don’t recall any specific

conversation. In scanning the file I did see some notes. Ibelieve her
natne was Helen, if I'm correct, and there was a great deal of animosity
that was apparent. And he had a girlfriend, someone other than Helen that
he was with at the time that this was going on, the trial/plea, et cetera. So
1 imagine that would be accurate.

THE COURT: Let me interject here, We need to get him {o waive the
attorney/client privilege.

MR. CASSELL: We can, Yout Honot. Obviously we're raising
ineffective assistance of counsel so I think it is waived.

THE COURT: Okay. Now Mr. T- you understand now ’_that your
lawyer is askirig Ms. French questions that are within — protected because
when you talked to her about these things it was protected by the
attorney/client privilege. Do you understand that‘?

THE PETITIONER: I understand.

THE COURT: All right. Now when he starts saying — when ymi start say
she didn’t do a good job, that means he’s got to ask questions and tﬁe State

has to ask questions that require them to put you ina position of having to
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answet them. So you understand that now? You give up your
attorney/client privilege with her?
THE PETTTIONER: Yes.
THE COURT: All right. Go ahead.
MR. CASSELL: And Your Honor, just for the record, I discussed that
with him. previously.
THE COURT: Okay.
BY MR. CASSELL:
Q At the tirne of entering the plea, did you
advise the Court about the fact he planning on getting remarried and ask
the Court to delay sentencing so that he could do that?
A 1 do not recall.
Q Would that cause you pause that he’s making pians for his future
life given the fact that you think he’s going to serve a thirty to seventy
year sentence as to whether he understands what’s likely to happen to
him?
A . Clients do odd things.
(See Transcript of Onmibus Habeas Corpus hearing of
August 13, 2014, at p. 35, L:23 thru p. 41, 1:2)

(11) The Court FINDS that Judge Knight reviewed potential sentences with the

Petitioner during the plea hearing:
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THE COURT: Now this agreement has got a number of things in it that I
need to talk to you about. You understand that you're going to plea guilty
to six felony counts in this indictment?

THE DEFENDANT: Yes, sir.

THE COURT: Everyone (sic) of those felony counts carry time in the
penitentiary in the State of West Virginia.

THE DEFENDANT: Yes, sir.

THE COURT: Serious time, do you understand that?

THE DEFENDANT; I do understand that.

THE COURT: For example in this plea agreement that you signed it says
that Count Number One which charges vou with sexual assault in the
second degree carries a sentence of not less than ten nor more than 25
years in the penitentiary in the State of West Virginia.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And it also, the Court can impose a fine of $1000 and not
more $10,000.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And then on Count Number Three which is sexual abuse
first degree it carries time in the penitentiary of not less than one nor more
than five years and a fine up to $10,000.

Do you understand that?
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THE DEFENDANT: Yes, sir.

THE COURT: Count 4 and 6 are the same. They are sexual abuse by
custodian and that carries time in the penitentiary of not less than ten years
nor more than 20 year.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And a fine of not less 5, more than $5000.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Now on Count Five, sexual assault in the first degree it
carries time in the penitentiary of not less than 15 nor more than 35, at the
Court’s discretion a fine of $100 to $15000.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And then on Count Seven which is incest it carries time in
the penitentiary in the State of West Virginia five to 15 years and at the
Court’s discretion a fine of $500 to $5000.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Now each one of those the worse (sic) possible thing that
could happen to you is if I stacked every one of them on top of each other.
Do you understand that?

THE DEFENDANT: Yes, sir.
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THE COURT: You have to pull Count One before you could ever go the
next count and pull it and have to go to the next count and pull it and the
next up the line. Now that’s not the agreement you but I mean that the
worse {sic) thing that cduld happen to you if you were just coming into
Court and just pleading to six counts of the indictment.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: But iyou made an agreement also that the Court’s here or
the prosecutor’s office has agreed that the State recommends that they are
going to dismiss all the other counts and here’s what they want to do under
11Elc says and this is what it says:

That Counts Number 1, 3, and 5 to run concurrent, in other words in the
same group together. Counts 1, 3, and 5 will be the first group you're
going to pleato. And 1, 3, and 5 under this agreement one is sexual
assault in the second degree. Three is sexual abuse in the first degree and
Five is sexual abuse by a custodian. And those three, the agreement is that
1, 3, and 5 those first three counts that you're going to plea to of this six
count indictment that you run it concurrently one with the other.

Do you understand that?

THE DEFENDANT: No audible response.

THE COURT: And then the next two counts that you pleato . . .plea

guilty to is sexual abuse by custodian that four and six. Counts 4 and 6
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that are contained in the indictment. On a yeah, sexual let’s see. Not four
and six,

MS. FRENCH: Four and six are sexual abuse by a custodian.

THE COURT: Oh, veah. Okay. Sexual abuse by custodian. This is all
down together.

MS, FRENCH: Count 5 was sexual assault first degree.

THE COURT: Okay.

MS. FRENCH: And it runs together with one and three.

THE COURT: Yeah.

MS, FRENCH: Okay.

THE COURT: You got them out of order when you stuck them together
and I couldn’t keep up with them.

MS, FRENCH: My apologizes (sic).

THE COURT: So anyway that’s uh, yeah, Six is sexual assault in the first
degree, three is sexual abuse in the first degree and one is sexual assault in
the second degree.

Do you understand that?

THE DEFENDANT: Yes.

THE COURT: And five is uh, yeah five is sexual assault in the first
degree. So they’re going to lump those three together and then we’re
going to lump the next two together.

Do you understand that?

THE DEFENDANT: Yes, sir.
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THE COURT: And then the last thing which is in seven so it’s going to
be your sixth plea. It runs by itself. It hasn’t got anything to be lumped
together with.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: So there are three things here that are lumped together. If
I accept this plea we’ll have them all run concurrent but there’s no plea
agreement about whether they run concurrent with each other or
consecutive to one another. So if we accept this plea agreement what
could happen to you today is that you could have three sets of things to
pull in the penitentiary which means you start the first set and have to get
it completely pulled before you ever start pulling the second set. Get it
completely pulled before you start performing the third set.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: That’s your understanding of the agreement?

THE DEFENDANT: Yes, sir.

THE COURT: Okay.

Now, I'm not saying that’s what’s going to happen to you. I don’t” know
what’s going to happen to you yet.

Do you understand that?

THE DEFENDANT: Yeah.
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THE COURT: T'mnot judging what’s happening to you. I’m just seeing
whether I’m willing to accept the . . .what you all’s understanding under
11¢ is at the present time.

THE DEFENDANT: Yes, sir.

(See Transcript of plea hearing of April 20, 2007, at p. 13,
114 thru p. 19, 1:20)

Also,

THE COURT: We're getting three cloisters of cases
against you which run with varying sentences.

Do you understand that?

THE DEFENDANT: Yes, sir, I do.

THE COURT: Three to be clumped together. They run
from ten to 25, uh, let’s see, is that the most setious, ten to
259

MS. FRENCH: Fifteen to 35.

THE COURT: Fifteen to 35. Fifteento - -

MS. FRENCH: Ten to 20.

THE COURT: - - thirty-five.

50 you've got anywhere . . .the different sentences there,
like the worse (sic) is the 15 to 35 sentence.

Do you understand that? It’s an indeterminate sentence.

THE DEFENDANT: Yes, sir.
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(See Transcript of plea hearing of April 20, 2007, at p. 21,
L:18 thrﬁp. 22,1:11)

(12) The Court FINDS that Judge Knight set forth his rationale for sentencing

the Petitioner at the sentencing hearing held on June 27, 2007:

You're not a fit and proper subject I don’t believe for probation in any
way. Isent you up for a sexual assessment. I read your sexual
assessment. All ydu wanted to do was deny everything that- was going on.
You have these b}ackouts whenever you have any of these seizures and
you’te now, et, any of these crimes that you committed that you pled
guilty to and you’re trying t(; have one of themm today in Courf and I don’t
believe you're having me (sic) at all. You know exactly what’s going on.
I read the letter that was sent in on your behalf uh, from the vh, from the
woman that you're living with at the present time. And I don’t believe
that’s any reason fo set it aside so it is the judgment of the Court that you
serve all of these sentences in the penitentiary 111 the manner in which
they’re assigned.
(See Transcript of sentencing hearing of June 27, 2007, at
p.5,L:17 thru p. 6, L:12)

(13) The Court FINDS and concludes that the Petifioner did not receive

consecutive sentences for the same transaction.
(14) The Court FINDS and concludes that the Petitioner did not receive a

severer sentence than expected.
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(15) The Court FINDS and concludes that the Petitioner did not receive
disproportionate sentences.

(16) The Court FINDS that, pursuant to W. Va. Code, 62-11B-11(b), it is in the
court’s disaret:lon whether or not to appiy pre-trial home confinement time as a credit
towards a criminal defendant’s sentence,’

(17) The Court FINDS that the Petitioner was fully aware at the time of his plea
that he could receive an effective sentence of twenty-five (25) to sixty (60) years.

(18) The Court FINDS that the Petitioner was sentenced for six (6) felonies
when he coulci have been tried and found guilty of thirfeen (13).

(19) The Court FINDS and concludes that the Petitioner has failed to prove by a
preponderance of the evidence that he received a disproportionate sentence.

{20) The Court FINDS and concludes that the Petitioner’s claim that he received

_a disproportionate sentence is without merit.

4, WHETHER THE PETITIONER’S STATE AND FEDERAL
CONSTITUIONAL RIGHTS WERE VIOLATED BY AN
INADEQUATE. INDICTMENT

a. ‘The Petitioner’s Argament:

PETITIONER’S STATE AND FEDERAL CONSTITUTIONAL RIGHTS
WERE VIOLATED BY THE INADEQUATE INDICTMENT

The West Virginia Supreme Court of Appeals has recently reviewed the

Constitutional requitements for indictments:

* Upon conviction of a person, the Circuit Court, Magistrate Court or Municipal Cowt may, in its discretion, grant
eredit for time spent on home incarceration as a condition of bail toward any sentence imposed, if the persor. is
found to have complied with the terms of bail. '
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2. "Generally, the sufficiency of an indictment is reviewed de novo. An
indictment need only meet minima! coustitutional standards, and the sufficiency of an
indictment is determined by practical raﬂlér than technical considerations." Syl. Pt. 2,
State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996).

3. "An indictment for a statutory offense is sufficient if, in charging the offense, it
substantially follows the language of the statute, fully informs the accused of the
particular offense with which he is charged and enables the ¢ourt to determine the
statute on which the charge is based.' Syl. Pt. 3, State v. Hall, 172 W.Va. 138, 304
S.E.2d 43 (1983)." Syl Pt. 1, State v. Mullins, 181 W.Va. 415, 383 S.E.2d 47 (1989).

4. "'An indictment is sufficient under Article ITI, § 14 of the West Virginia
Constitution and W.Va, R.Crim, P, 7(c)(1) if it (1) states the elements of the offense
charged; (2) puts a defendant on fair notice of the charge against which he or she
must defend; and (3) enabics a defendant to assert an acquittal or conviction in order
to prevent being placed twice in jeopardy.' Syl. Pt. 6, State v. Wallace, 205 W.Va.
155,517 S.6.2d 20 (1999)." Syl. Pt. 5, State'v. Haines, 221 W.Va. 235, 654 S.E.2d
359 (2007).

Ballard v. Dillworth, 230 W. Va. 449, 739 8 E.2d 643 (2013). The indictment
clearly violates the constitutional principles described above becanse there is no
evidence on fhe record to enable the defendant to effectively assert double jeopardy.
The only evidence on the record of "Lhe basis of the plea only deals with a limited
number of counts, provides insufﬁcient details to differentiate actions, and is a vague,
noh;speoiﬁc, constitutionally-deficient summary. Specifically, the prosecutor simply

recounted a single sexual encounter with L.S., then provided only the vague assertion
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that Petitioner had sexual intcrcoﬁrse with I- T. on “numerous occasions when
they had lived in Mercer County,” and finished with the equally vague recitation J.
T. “had been.fondled by...the Defendant while...in his custody as a parent.” (Ex. 12

. 8t 37-38). The police report is not a part of the record of the criminal procéeding.
There simply is insufficient evidence in the criminal proceeding that would protect
the Petitioner from future prosecutions.

In sharp contrast to the case at bar, in Dillworth, the criminal defendant had
confessed and that confession was read into the record at trial. Further, the vietim
testified in a mammer consistent with that confession. Id. at 457, 651. Here there is
very little in the record to identify the crimes to which Petitioner pled or which were
dismissed pursuant to the plea.

b. The State’s Response:
The State did not respond to this assertion.
¢. Findings of Fact and Conclusions of Law:
| (1) The Court FINDS that this ;a.llegation fits within the
assertion that there was a defect in the indictment, namely, a
failure to state the exact date and time of the commission of the
crime.

(2)  The Court FINDS that the dates and number of counts
charged in the Petitioner’s indictment were based upon the
accounts of the child,

(3) The Court FINDS that in Syllabus Point 4 of State v.

Chaffin, 156 W. Va. 264, 192 5. E.2d 728 (1972), the West
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Virginia Supreme Court of Appeals held that “[a] variance in
the pleading and the proof with regard to the time of the
commission of a crime does not constitute prejudicial error
where time is not of the essence of the crime charged.”

(4)  The Court FINDS that . Va. Code §62-2-10, specifically
states, in pertinent part: |

No indictment of other accusation shall be quashed or
deemed invalid...for omitting to state, or stating
imperfectly, the time at which the offense was
committed...

(5)  The Court FINDS that in State ex rel. State v. Reed, 204 W.
Va. 520, 514 §.5.2d 171, (1999) the West Virgimia Supreme
Court of Appeals stated (while quoting State v. Hensley, 120
N.C. App. 313, 462 S.E.2d 500, 557 (1995)) that “[y]oung
children cannot be expected to be exact reé;ardjng times and
dates [;] a child’s uncertainty as to the time and date upon
which the offense charged was cominitted goes to the weight
rather than to the admissibility of the evidence. Nonsuit may
not be allowed on the ground that the State’s evidence fails to
fix any definite time for the offense where there is sufficient
evidence that defendant committed each essential act of the
offense.”

(6)  The Court FINDS that additionally, Reed quoted State v.

Long, 320 Or. 361 885 P.2d 696, 700 (1994) stating “[t]he state
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was not required to prove that the offense was committed on
the date alleged in the indictment.”

(7}  The Court FINDS that, as to the Petitioner’s concerns
regarding double jeopardy, that “[a] conviction under an
indictment charged, through the proof was at variance
regarding immaterial dates, precludes a subsequent indictment
on the exact same material facts contained in the original
indictment.” See generally State v. Sears, 196 W. Va. 71, 468
SE.2d 324 (1996).

(8)  The Court FINDS that the West Virginia Supreme Court of
Appeals has held that:

“ ¢ An indictment for a statutory offense is sufficient if, in
charging the offense, it substantially follows the language
of the statute, fully informs the accused of the particular
offense with which he is charged and enables the court to
determine the statute on which the chargé is based.” Syl.
Pt. 3, State v. Holl, 172 W.Va. 138,304 S.E.2d 43
(1983).” Syl. Pt. 1, State v. Mullins, 181 W.Va. 415, 383
S.E2d 47 (1989). Sy. Pt. 3, Ballard v. Dilworth, 230
W.Va. 449, 739 S.E. 2d 643.

(9) The Court F_INi)S that the West Virginia Supreme Court of Appeals
has held that:

¢ An indictment is sufficient under Article 111, §14 of the
West Virginia Constitution and W. Va. R. Crim. P. 7(c) (1)
ifit (1) states the elements of the offense charged; (2) puts
a defendant on fair notice of the charge against which he or
she must defend; and (3) enables a defendant to assert an
acquittal ot conviction in order to prevent being placed
twice in jeopardy.” Syl. Pt. 6, State v. Wallace, 205 W.Va.
155,517 S.E.2d4 20 (1999).” Syl. Pt. 5, State v. Haines, 221
W.Va. 235, 654 S.E.2d 359 (2007). Syl. Pt. 4, Ballard v.
Dilworih, 230 W.Va. 449, 739 S.E.2d 643,
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(10) The Court FINDS that the indictment in this action substantiaily
followed the language of the statute, fully informed the Petitioner of
the accused of the particular offenses with which he was charged, and
enabled him to assert an acquittal or conclusion in order to prevent
being placed twice in jeopardy.
(11) The Court FINDS and concludes that the Petitioner’s assertion that
his federal and state constitutional rights were violated by the
indictment is without mexii..
5. WHETHER THE OTHER MATTLERS RAJSED BY THE PETITIONER IN HIS
PETITIONS HAVE MERIT*
a. Petitioner’s Argument:
Petitioner also asserts all additional grounds raised in his Loshk checklist and in his
Pro Se Petition,
Petitioner also hereby asserts all grounds raised in his Lo;h checklist filed
contemporaneously herewith and in his original Petition.
'b. Respondent’s Response:
The State did not respond to this allegation.
¢. Findings of Factland Conclusions of Law:
(1) The Court FINDS that at the omnibus habeas corpus hearing, the Petitioner
testified about his claim that his trial counsel failed to appeal:

Q Failure of counsel {o take an appeal, did you

¢ The Court hag specifically addressed the grounds of failure of counsel {o take an appeal, claims of prejudicial
statements by the trial judge, and question of actual goilt upon an acceptable guiliy plea, in this section.
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ask your atforney to take an appeal when you got the sentence of twenty-
five to fifty-five? |
A No, sir.
Q Would you have wanted to take an appeal if
youw’d thought one was available ta you?
A I sure would have.
(See Transcript of Omnibus Habeas Corpus hearing of
August 13, 2014, at p. 69, L:18 thrup. 70, L:1)
(2) The Court FINDS that the Petitioner also testiﬁed about his claim that the
trial judge made prejudicial statements:
Your claim of prejudicial statement by the
trial judge, did we raise that because of what the trial judge said af the time
of your sentencing about your blackout?
A Wﬂil, I don’t know what he said about it.
Q All right. Yhat’s one I told you to raise,
isn’t it? |
A Oh, veah, That’sright. You did say
sdmeﬂﬁng about it.
(See Transcript of Ommibus Habeas Corpus hearing of
August 13,2014, at p. 72, L:15 - 23)
(3) The Court FINDS that the Petitioner also testified about his claim that there
was insufficient evidence to c(;nvict him:

Q All right, The sufficiency of the evidence,
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is that because — we raise that because of all these inconsistencies and all
this evidence we brought out and that I questioned Ms. French about that
we brought out in the brief?
A Yes.
| (See Transcript of Omnibus Habeas Corpus heating of
August 13,2014, at p. 73, L:1 - 6)
(4) The Court FINDS that the Pefitioner alse testified about his claim that there
was a question of his actual guilt upon an acceptable guilty plea:
Q Question of actual upon acceptance of guilty
plea, you’re not guilty of this crime. Is that what you assert?
A I'm not guilty, sir.
(See Transcript of Omnibué Habeas Corpus bearing of
August 13,2014, at p. 73, L:7 - 10)
(5) The Court FINDS that Judge Knight enquired as to the factual basis of the
Petitioner’s plea during the -plea colloquy:
What would the State’s case be in this matter had (sic) went to trial?
MR. ASH: Your Honor, on February 20™, 2006, Ms. T cae to the -
police department with her daughter, her 14 year old daughter in tow. She
alleged that the Defendant had been entrusted with her daughter to take
her to Hurley, Virginia to visit with. . .with uh, along with his adopted
daughter.
They further stated that on the way back that they had stopped at a motel

in Bluefield, West Virginia and there he had vaginal intercourse with uh,
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with LS, which is I. S- the daughter. Upon further inquiry the
adoptive danghter, ] !_also related that she’d had sexual intercourse
with the Defendant on numerous occasions when they had lived in Mercer
County. Those had taken place in Mercer County.

And finally upon fiuther inquiry they had found that the son who is listed
in the sexual abuse charge here, J- _ age 12 had been fondled
by. . .by the Defendant while in, uh, while in his custody as a parent.

THE COURT:. Alright. 1find the recitation by the State of what they
anticipate the evidenice to be if presented to the jury and the jury believed
beyond a reasonable doubt would support the pleas which have been
entered here by the Defendant.

-1 find the pleas were entered freely and voluntarily with full knowledge
and understanding of the consequences of doing it. And therefore I hereby
sentence him, I mean, I find him guilty of the six counts that he has
entered his plea to
Are we doing anything else today?

(See Transcript of plea hearing of April .20, 2007, at p. 37,
L:12 thru p. 38, L:21)
(6) The Court FINDS that the Petitioner’s trial counsel had no reasonable basis
on which to appeal the respondent’s plea, because no grounds existed under
the applicable case law upon which to base a good faith appeal, (See State v.

Sims, in L.c.2.c.(1), supra.
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(7) The Court FINDS that Judge Knight did not make a prejudicial statement
about the Petitioner, and in fact, sentenced him on the lower end of the range

of possible sentences.

(8) The Court FINDS, based on its teview of the file, that there was sufficient

evidence available to convict the Petitioner (See Exhibits 8 and 10 attached to
the Petitioner’s Memorandum in Support of the Amended Petition for Writ of
Habeas Corpus, which are the police report and the toxicology report
indicating the presence of semen from an item removedj at one of the alleged
critme scenes).

(9) The Court FINDS that the Petitioner has failed to prove that there was a
queéﬁon of his actual guilt upon an acceptable guilty plea.

(10) The Court FENDS and concludes that there was sufficient evidence upon
which the Petitioner’s plea of guilty could be substantiated.

(11)  The Court FINDS and concludes that the i’etiﬁoner has failed to prove by
a preponderance of the evidence that other grounds exist which entitles him to
velief.

(12)  The Court FINDS and concludes that the Petitioner’s claim that there are
other grounds raised by him in his Petitions which entitle him to relief is

without merit,

D. RULING
Wherefore, for the reasons set forth in the fore going opinion order, the Court hereby orders

and adjudges as follows:
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1. That the Petitions for Writ of Habeas Corpus ad Subjiciendum are heteby denied and this
aclion is removed from the docket of this Court.

2. The Court appoints Panl R. Cassell, Esq., to represent the Petitioner should he choose to
appeal this ruling.

3. This is the final order, The Circuit Clerk is directed to distribute a certified copy of this
Order to Paul R. Cassell, Esq., at his address of 340 West Monroe Street, Wytheville,
Virginia, 24382; to Scott A. Ash, Bsq., Prosecuting Attorney of Mercer County, West
Virginia, at his address of 120 Scoit Street, Suite 200, Princeton, West Virginia, 24740;
and to the Petitioner, Carl T. Thompson, Sr., ¢/o Huttonsville Correctional Center, P.O.
Box 1, Huttonsville, West Virginia, 26273.

Entered this the&r: day of June, 2015.

WC-W

DEREK C. SWOPE, JUDGE

THE FOREGOING IS A TRUE COPY OF ADOCHMENT
ENTER

DAT DAY OF
20

JULIE BALL, CLERK OF THE
BY a (/\ [

\_}IEH DEPUTY
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