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MEMORANDUM DECISION

Petitioner Brian M. Ashcraft, by counsel Christopher M. Wilson, appeals the Circuit
Court of Harrison County’s June 4, 2015, order denying his petition for writ of habeas corpus.
Respondent David Ballard, Warden, by counsel Shannon Frederick Kiser, filed a response.’
Petitioner filed a reply. On appeal, petitioner alleges that the circuit court erred in denying his
habeas petition because his prior habeas counsel was ineffective.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In September of 2003, petitioner was convicted, by jury, of the offenses of first-degree
murder, voluntary manslaughter, and carrying a concealed weapon without a license. Following
those convictions, petitioner appealed to this Court. We refused petitioner’s appeal in February
of 2002.

After filing a petition for writ of habeas corpus in the circuit court, petitioner was
appointed counsel to file an amended petition. The circuit court then held an omnibus evidentiary
hearing on the petition over three days in April of 2006 and August of 2006. Thereafter, the
circuit court denied the petition by order entered on September 4, 2008. Petitioner subsequently
appealed the denial to this Court, and we refused the same in June of 20009.

Following the denial of his first habeas petition, petitioner filed a second habeas petition
in the circuit court and alleged, primarily, ineffective assistance of prior habeas counsel.

Pursuant to Rule 41(c) of the West Virginia Rules of Appellate Procedure, we have
replaced the original respondent, Anne Thomas, with David Ballard, who is the current warden
of the Mount Olive Correctional Complex where petitioner is incarcerated.
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Petitioner was appointed an attorney and an amended petition was filed below. Specifically,
petitioner alleged that prior habeas counsel was ineffective for failure to address grounds not
waived in petitioner’s Losh? list; subpoena witnesses necessary to prove grounds asserted in the
petition; and utilize expert testimony to support the claim of ineffective assistance of trial
counsel. The circuit court held an omnibus evidentiary hearing on the second petition in October
of 2012. Thereafter, the circuit court entered an order denying the petition on June 4, 2015. It is
from this order that petitioner appeals.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
questions of law are subject to a de novo review.” Syllabus point 1, Mathena v.
Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateex rel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

On appeal to this Court, petitioner alleges that he was entitled to habeas relief because his
prior habeas counsel was ineffective. The Court, however, does not agree.

Upon our review and consideration of the circuit court’s order, the parties’ arguments,
and the record submitted on appeal, we find no error or abuse of discretion by the circuit court.
Our review of the record supports the circuit court’s decision to deny petitioner post-conviction
habeas corpus relief based on these alleged errors, which were also argued below. Indeed, the
circuit court’s order includes well-reasoned findings and conclusions as to the assignment of
error raised on appeal. Given our conclusion that the circuit court’s order and the record before
us reflect no clear error or abuse of discretion, we hereby adopt and incorporate the circuit
court’s findings and conclusions as they relate to petitioner’s assignment of error raised herein
and direct the Clerk to attach a copy of the circuit court’s June 4, 2015, “Order Denying Second
Petition For A Writ Of Habeas Corpus” to this memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: May 23, 2016
CONCURRED IN BY:

Chief Justice Menis E. Ketchum
Justice Robin Jean Davis

?Losh v. McKenzie, 166 W.Va. 762, 277 S.E.2d 606 (1981).
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Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Allen H. Loughry Il
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IN THE CIRCUIT 'COURT OF HARRISON COUNTY, WEST VIRGINIA

BRIAN E. ASHCRAFT,
Petitioner,

V. L Case No. 11-C-289-1
Judge John Lewis Marks, Jr.
DAVID BALLARD, Warden,
Mt. Olive Correctional Complex
Respondent.

ORDER DENYING SECOND PETITION
FOR A WRIT OF HABEAS CORPUS

On October 15, 2012, came the Petitioner Brian E. Ashcraft, in person, and by
his counsel;_ -Christopher Wilsoﬁ, Esq., and came. the Respondent David Ballard,
Warden, not in -person, but by his counsel, James F Armstrong, Assistant Prosecuting
AAttorney of Harrison County, West Virginia, for a habeas corpus evidentiary hearing
based on the allegeﬂ grounds for relief set forth i_n Pe_titioner Ashcraft's Juiy 11, 2011,
petition for a writ of habeas corpus ahd his September 11,‘ 2012, amended petition. In
“the instant case, Petitioner Ashcfaﬂ claims that his prior habeas corpus counsel, Steve
Fitz, Esq., wés inéffective in Harrison County, West Virginia, Case No. 05-C-152-1.

After studying pertinent legal authority, listening to counsel’s argurhents, and
considering the sworn testimony of Petitioner Ashcraft at the Qctober 1 5, 2012, hearing,
the Court believes that the instant petitions for a:writ of habeas corpus should be denied

for the reasons that follow. ‘

FINDINGS OF FACT
1. That the Pétitic_)ner was tried and convicted by a jury of the offenses of
First Degree Murder, Voluntary Mansiaughter, and Carrying a Concealed Weapon

Without a License on September 23, 2000;
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2. That following his conviction, Petitioner filed an appeal of said conviction -
to the West Virginia Supreme Court of Appealé. Petitioner's appeal was subsequently
refﬁsed by the .court on or-abouf Febfuary 10, 2002;

3. That following refusal by the West Virginia Supreme Court of Petitioner's
appeal, Petitioner filed a Petiﬁon_for Post Conviction Writ of Habeas Cbrpus with this
Court in Case No. 05-C-152-"I. After filing the .petifion, Steve Fitz, Esq., a competent
attorney [icensed. to practice law before this Court, was appointed as Pétitioner's.
counsek- | |

4.  That this Court thereafter provided-Pétitioner with an omnibus evidentiary
: heéring in Case No. 05-C-152-1 that lasted three days: April 24, 2006; April 25, 20086;

and August 2, 2006; |
5. That d_uring tHe omnibus evid_entiary hearing in Case No. 05-C-152-1,
Petitioner's counsel called humerous witnesses in support of the Petitioner’s case, with
-Vsaid witnesses including Petitioner;

8. That after the conclusion of the three-day omnibus évidentiary hearing in

Casé No. QS—C—152-1, this Court did deny the relief requested by Petitioner in his
Pe_tition for Writ of Habeas Corpus by-its “Opinion Order Denying Petitions for Writ 01;
Habeas Corpus,” entered September 4, 2008;

7. That following this Court's denial Petitioner's orig.inal petitions for a writ of -
habeas corpus, Petitioner appealed the decision of this Couf_t to the West Virginia .
Supreme Court of Appeals. Petitioner's appéal was subseque_nﬁy refused by t‘he Court

on June 17, 2009;
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8. That Petitioner has now filed a second petition for a writ of habeés corpus
with this Court alleging, primarily, ineffective assistance of prior habeas counsel; -

9. That subsequent to the filing of Petitioner's second petition fb; a writ of
habeas corpus, the _Respondent and State of West Virginia filed a response thereto;

10.  That this Court did | hoid an omnibus habeas evidentiar'y hearing _-on
October 15, 2012, to address the instant peﬁﬁon; .

11.  That at fhe omnibus habeas-evidenti.ary hearing held October .15, 2012,
Petitioner's counsel called Petitioner and rested. Responde‘nt did not call any witnesses;

12.  That .the_ grounds Petitioner pla‘c;‘ed in the second petition supporting his
contention that prior habegs counsel was ineffective are' that prior habeas counsel was
ineffective by failing to address certain grounds not waived by Petitioner in the ofig'inal
Petition including that the trial court lacked jurisdiction, that there was an issue \with
Petitioner's mental competency at the fime of trial cognizable, challenges to the Grand
Jury composifion, non-disclosure of Grand Jury minutes, more severe seﬁtence than
expected and excessive sentence;

13.‘ That in addition to Petitioner's allegation that prior habeas counsel was
ineffective by failing to address the grounds cited above, Petitibner further alleged that
prior habeas counsel was ineffective by failing to srubpoena a withess (i.'e., one of thé
murder victims' family members to elicit testimony that Petitioner's counsel allegedly
made a disparaging remark about Petitioner during a break in the trial) for the omnibus
habeas evidentiary hearing in Case No. 05-C-152-1 and that prior habeas counsel was
ineffecﬁve by failing to offer expert testimony in support of Petitioner's claim that his trial

f

counsel was ineffective; .
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14.  That at the October 15, 2012, omnibus evidentiary hearing , Petitioner
acknowledged that the omnibus evidentiary hearing He[d in Case No. 05-C-152-1 lasted
three dayé; |

15. That at the Oc_:tober 15, 2012, omnibus evidentiary hearing, Petitioner
acknowledged that a substantial amount of eVidence was presented by his prior habeas
counsel in Case No.‘05-C-‘l 52.1: - | | |

16. . That at the October 15, 20.12, omnibus habeas hearing, Petitioner
a-cknowled_ggd that his prior habeas counsel called numerous Wifnesses in support of
his original Pet'ition.in Case No. 05-C-1 5.2-1;

17. That at thé October 15, 2012, omnibus habeas hearing, Peti.t'ioner
acknowledged that his prior'habe_as counsel argu.ed his posiﬁon in Case No. 05-(}152-
1; 7 |

18. That at the October 15, 2012, omnibus h'ébeas‘ hearing, Petitioner
acknowledged that the Court heariﬁg this matter also ‘heard' the prior petitipns for a writ
of habeas corpus in Case No. 05-C-152-1 and was the same Court that presided over
his criminal trial in Case No. 00-F-5-1;

19. . That at the October 15, 2012, omnibus habeas hearing, Petitioner |
" acknowledged thatlthis Court issued rulings following the conclusion of the prior habeas
corpus proceeding in Case No. 05-C-152-1;

20. That at the October 15, 2012, 'omn.ibus_ ‘habeas hearing, Petitionér
apk‘nowledged that this Court foun.d his - triél couné;el to be effective m their

representation of Petitioner in Case No. 05-C-152-1 :
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-21. That at the October _15, 2012, omnibus habeas Hearing, Petitjqner
acknoW]edged that this Court was present during trial and had an opportunity to observe
the Petitioner; | |

22. That at the Octqber_ 15, 2012, omnibus habeas hearing, Petiﬁoner
Iacknowledged that this Cour’t had an opportunity to observe trial counsel's strategy as
well as the strategy 6f prior habeas counsel; -

23. That at the October 15, 2012, omnibus habeas hearing,- Petitioner .
acknowledged that this Court h.ad an opportunity to ob_serve the level of advocacy
provided by trial counsel and prior habeas coun_sel; |

24, | That at the- October 15, 2012, omnibus habeas hearing, Petitioner
acknowledged that this Court had an opportunity to observe the zealousness of trial
couﬁsel's advocacy in the trial of the criﬁinal matter;

25  That at the October 15, 2012, omnibus habeas hearing, Petitioner
acknowledged that he_'had no issues regarding communicatiq_n with his prior habeasr
counsel;

'26. That at the October 15, 2012, omnibus habeas hearing, Péﬁtioner
acknowledged that a Io"c of evidence Wwas presénted in the three-‘day omnibué habeas
e\}identiary hearings in Case Number 05-C-152-1;

27.  That at the October 15, 2012, omnibus habeas heaﬁng, Petitioher
acknowledged that Petitioner was provided with a significant amount of time in which to
present evidén,ce to suppdrt the allegatiqns in.the original petition for a writ of habeaé

corpus;
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28.  That at the- October 15, 2012, omnibus habeas hearing, F"étitioner
: acknowlédged that after the first two days of the omnibus habeas hearing in Case No.
05-C-152-1, there-"\Nas an intervening period of more than three months before th.e third
--and final--day of the omnibus habeas hearing;

29. That Petitionef testified in the first portionrof the omnibus habeas Hearing
held in Case No. 05-C-152-1 and was recalled as a witnessron the last day of thé
hearing, which occurred more fhan three mbnths following fhe ‘é‘.econd day of the
omnibus habeas hearihg held in Case No. 05-C-152-1; .

| 30. fhat Petitioner had more than three months between hearing dates in
Case No. 05—C-1 52-1 in which to think about the subjects his prior counsel addressed
and to bring any omi;sions to the attention of said habeas counsel and this Court,

31.  That Petitioner apparently did give the first two days of the omnibus
habeas hearing_ in Case No. 05-C-152-1 some thought during the intervening three-
month period as Petitioner brought a list of quéstions to the third day of the hearing,
which his prior habeas counsel addressed with him; !

32.  That at no time during the three t_;nonths that elapsed betwéen the hearing
dates in Case No. 05-C-152-1 di.d Petitioner ever advise the Court that his prior habeas
counsel had neglected to ‘ad'dress‘issues that Fseltitionér wished addressed'

33. That at no time dunng the three months that elapsed between the hearing

dates in Case No. 05 C-152-1 did Petltloner ever adwse the Court that hrs pnor habeas

. counsel was failing to take some action that Petitioner wished to be performed;
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34, That ajt no time during the three months that elapsed between the hearing
dates in Case No. 05-C-152-1 did Petitioner ever advise this Céuﬁ that his prior'.habeas
| _counsel was not r‘epre-senting him properly:

35.  That Petitioner claims in the instant case that he only realized that his prior
habeas counsel_had neglected to address certain grounds when he received the Order
denying his original petition in Case No. 05-C-152-1;

36.-  That in light of the significant time pe}iod over which the omnibus habeas
hearing in Case No. 05-C-152-1 occurred and in light of Pétitionér’s attention to the
proceedings as evidenced by the fact that he brought additional questioﬁ_s to the third
déy of the héaring tﬁat Petitioner b.e[ieved addressed- issues that had not been
adequately addressed during the first two days of the hearing, the sincerity of
Petitioner's contention that he only realized prior habeas counsel had neg[ected to
address ce_rta_ip grou_nds when Petitioner received the Orcier 'd(_.enying his originél Petition
is dubious; “

37. That although the Petitionér avers that prior habeas coﬁnsei was
ineffective by failing to address his c_ontention that the trial court in the ériminal
proceedings lacked jurisdiction, said allegation is without merit - and Petitioné_r
acknowledged that he would not pursue this ground in the present habeas proceeding;

38. That although th.e Petitioner avers that prior habeas counsel was
ineffective by failing to address his contention that he received aﬁ excessive sentence,

said allegation is without merit and Petitioner acknowledged that he would not pursue

this ground in the present habeas proceeding:;
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39. That although the Petitioner avers that prior habeas counsel was
ineffective by failing to address his contention that he received a more severe sentence
“than expected, said allegaﬁon is without merit and Petitioner acknowledged that he
would not pursue this ground in the present habeas proceeding;

40. That although Petitioner maintains his contention that prior habeas
counsel was ineffective by failing to address the ground that trial counsel did not
challenge the Grand Jury corriposition or its proceedings, Petitioner failed to present
any evidence in support of his contention that there were flaws in the Grand Jdry
-coniposition;

41.  That although Petitiener maintains his contention that prior habeas
counsel was ineffective by faifing to address the -ground that trial counsel did not
challenge the Grand Jury composition or its proceedings, Petitioner failed to present
any evidence in suphort of his contention that there were irregularities in the Grand Jury
proceedings;

42. That although Petitioner maintains his cohtention that prior habeas

counsel was ineffective by failing to address the ground that trial counsel did not

challenge the Grand Jury composition or its proceedings, Petitioner failed to present

any evidence as to what he believes constituted -the flaws in the Grand Jury

composition;

Al

43. -. That although Petitioner maintains his contention that prior habeas
counsei wa‘e ineffective by failing to address the ground-that trial counsel did not 7

kS

challenge the Grand Jury composition or its proceedings, Petitioner failed to present
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a_nyl evidence as to what he believes constituted the irregularities in the Grand Jury
proceedings;

44.. | That although Petitioner maintains hié contention that prior habeas
cQunseI was ineffective by failing. to address the ground that_ trial counsel did not
challenge the Grand Jury comp‘osition- or its proceedings, Petitioner failed to presenf
any facts or evidence aé to why the Grand Jury transcripts Would have been helpful,
how they would have provided impeachment matériéi, or how said trahscripté Would
. have led to a different result at trial. Notably, Petitioner Ashcraft admitted to reviewing
the Gfand Jury transcript at the underlying tri_a_l at counsel's table demonstrating, at
least, that frial counsel was in possession of the salme;

45 That although Petitioner -maint‘ainrs his contention that prior habeas
counsel was ineffective by failing to address the ground that Pefitioner's mental.
“competency at trial was cognizable, Petitioner did not present any evidence to support
this ground. At the O.cfober 15, 2012, omnibus habeas hearing, Petitioner did make
unsubstantiated claims that he was takihg antidepressants at .the t_ime of triat which he
believes affected his competency, yet Petitioner never brought this issue to the attenfion
of the frial court in the original procéedings. Further, the Court recalls théf Dr. Dennis
Marikis, Petitionér’s defense expert- in the underlying trial (who was not ultimately called
to testify at the criminal trial), was called as a witness by previous habeas counsel at the
omnibus habeas hearing in. Cése No. 05-C-152-1; |

46. T_hat‘ although Petitioner maintains his_' contention that prio_r habeas

counsel was ineffective by failing to address the grbuhd that Petitioner's mental
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competency at trial was cognizable, Petitioner did not present any evidence as to how
his elal.leged antidebressant use at trial affected his competency; |

47. That although Petitioner maintains his contention thét prior habeas
counsel was ineffecti_\.fe by failing to address the ground t.hat Petitioner's mental
competency at frial was cognizable, Petitidﬁer did not present the testimony of any
physician, psyc_higtrist, psychologist, pharmacist or otherrqualified individual in regard to
- how his alleged use of antidepressants at trial affected his compeiency; |

48. Thaf the term -“cognizable" means capablé of being judicially determined
and recognizable;

| 49.  That this Court presided over F’etitioner’s underlying criminal trial and had
the opportunity to personally observe Petitioner throughout the proceedings, observe
Petitioner's interaction with céunsel, observe Petitioner's attentiveness to .the
proceedings, and observe Petitioner’s cooperativeness and level of intellect;

50.  That while this Court presided 7over Petitioner's criminal trial, and during
the time this Cert had an opportunity to personally observe Petitioner each day' of the
-trial, at no time did this Court observe, hear, or believe that there was any issue with
Petit.ioher‘s competency and that, to the contrary, the level of attention paid by Petitioner
to details gf the proceedings as evidenced by the pleadings filed by Petitioner since his
conviction completely. cohtradrict any claim by- Petitioner that he was suffering from
competency issues at the time of‘trial; |

51.- That élle_eged issues with Pétitioner’s competency at the_time of trial were
. not capable of being judicially dete_rmined. nor were they recognizable .because there

was no evidence at thaf time to suggest that Petitioner had any such issues;
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52.  That there is absolutely nothing in the record, from the criminal proceeding
-stage forWard, to sUggest that Petitioner was incompetent at the time of frial;,

53.  That Petitioner rﬁainta_ins that his priof habeas counsel was ineffective by
failing to subpcena a Witnes$ to support his contention that one of his trial couﬁsel
made an alléged disparaging remark about Petitioner to others during a recess in the
criminal proceedings; |

54. That despite Petitioner's éllegation that his prior habeas counsel was
ineffectivé by failing to subpoena a w‘itness to support his cdntention that one of his trial
counsel made an alleged disparaging_remark about Petitioner to others during a recess
'ir__1 the criminal proceedings, Petitioner failed to produce said withess at the instant
hearing; |

55. That despite Petitioner's allegation that hié priot habeas éounsel was
ineffective by failing to subpoena a witness to support his contention that one éf his trial _

: Counslel made an alleged disparaging remark about Petitionef to others during a recess
in the criminal proceedings, Petitioner has failed to prove this allegation;

.. 56. That d'espife .Pe’fitioner’s allegation that his prior habeas counsel was
ineffective by failing to subpoena a witness to support his contention that one of his trial
counsel made _éh alleged disparaging femark about Petitioner to others dufing a recess
in the crh;ninél proceedings, Petitioner has failed to present any evidence that even if his
trial counsel did‘mak'e such a remark, how trial counsels’ Eepresentatibn of Petitioner in

the criminal proceedings was anything less than zealous and ccnmp‘et'enit;1

It should be noted that Petitioner actually had two experienced attorneys representing him in the criminal _
proceedings, and Petitioner has never alleged that his other trial counsel ever said anything not to Petitioner’s liking.
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57. That despite Petitioner's allegétion that his prior habeas counsel was
.ineff,ective by failing to subpoena a witness to sijppbrt'his contention that one of his trial
couns_el ‘made an alleged disparaging remark about Petitioner to others during a recess
in fhe criminal proceedings, Petitioner_ has failed to present any evidence indicating that
any such alleged statement had an effect on counsel’'s representation of Petitioner;’

58. That at the October 15, 2012, omnibus hearing, Petition_er a_I_leged again
—(as he did in prior habeas Case No. 05-C-152-1}) that he was proyided with jnstruction-s
by one of his trial counsel regarding his participation in the case -a'nd his testimony at
trial and that, as a _result; Petitioner did ﬁot testify truthfully at trial thereby compromising
| hIS defense; - | - |

59. . That at the October 15, 2012, omnibus hearing, Petitioner acknowledged
that he Was éworn as a witness prior to testifying at trial and that such oath involved a
promise to tell ‘the truth;

60. Thatatthe Octoﬁér 15, 2012, omnibus hearing, Petiti.oner acknowledged
tﬁat if what he testified to at said p‘roceeding was true regarding the alleged instrﬁctions_
given to him by his trial counsel and his trial testimony, than Petitioner admitted to
perjuring himself at trial;

| 61 .That' if Petitioner perjured himself at trial, and ,Has admitted to falsely
tesfifying under oath, this Court possesses concerns th_at Petitioner is engaging in the

same conduct in these proceedings;

2 Again, it should be noted that Petitioner was represexted by two experienced and well-known attomeys at his
criminal trial and this Court has already ruled that said counsels’ representation of Petitioner in those proceedings
was competent and effective.
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62.  That Petitioner maintains that his p.rior habeas counsel was ineffective by
failing to call an expert witness at the prior habeas proceeding to support his contention
that his trial counse! was ineffecti;‘/e; |

63. That although Petitioner maintains that his prior habeas counsel was
ineffective by failing to call a‘n éxpeﬁ Wif.nés-s at the prio_r'habeas proce_eding _to support
his contention that his frial couhs'el was ineffective, Petitioner has not identiﬁed who
such an expert would have been or WHat their téstimony would Héve been;

64. That ailthough "Pet_itioner maintains that his prior habeas counsel was
ineffe_ctivé by fai]ing to call an expert witness at the prior habeas proceeding to support
his contention that his trial counsei_was ineffective, Petitioner failed to call_such' a
witness in the instant proceeding;

65.  That although Petitioner maintains that his prior habeas counsel was
ineffectivé by failing to call an expe-rt witness at the prior habeas proceeding ;:o support

his contention that his trial counsel was ineffective, this Court has previously and

-thoroughly re\/iewed the representation of Petitioner by trial counsel and that this Court

has conclusively found that trial counsels’ representation of Petitioner in the criminal
proceedings was competent and effective;

66. That Pefitioner has not demonstrated that his prior habeas counsel was

) Ineffective in his répresentation of Pefitioner in Case No. 05-C-152-1 and, as such,

Petitioner is not entitled to the relief requested in_his instant petitions for é writ of habeas
corpus; and,
67. That Petitioner again raised several issues during the October 15, 2012,

omnibus.habeas hearing that were already previously addressed and adjudicated in
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Case No. 05-C-152-1. For this reason, the Court attadhes as an Exhibit to this Order a
certified copy of its September 4, 2008, “Opinion Order Denying Petitions for Writ of
Habeas Corpus.” _ | |

CONCLUSIONS OF LAW

1. That claims of ineffective assistance of counsel are ‘governed by the two

prong test established in Strickland v. WWashington, 466 US. 668, 104 S.Ct. 2052

(1984), and subsequently adopted by [the West‘\/.irginia Supreme Count of Appeals] in

State v. Miller, 794 W.Va. 3, 459 S.E.2d 114 (1995)._'See State ex rel. Daniel v.

Legursky, 195 W.Va. 314, 321, 465 SE2d 4186, 423 (1995). -

2. That the West Virginia Supreme Court, in State v. Miller, 194 W.Va. 3, 459
S.E.2d 114 (1 935), held that “in West Virginia courts, claims of ineffe.ctive assistance of
counsel are to be governed by ihe two prong test established in Strickland v.
Washington, 466 U.S. 668, 104 S.Ct 2052 (1984): 1) Counsel's berformance was
deficient under an objective standard of reasonableness; and 2) there-is a reasonable
probability that, but for counsel's unprofessional errors, the result.of the proceedings

would have been different.”

3.  Thatthe West Virgi.nia Supreme Coﬁrtj in State ex r'gl. Daniel v, L'_equfsky}
195 W.Va. 314, 321, 465 S.E.20 416, 423 (1995), held that the failure of a Petitioner to
meét the burdenrof .proof mandated by either of the two prongs of the Strickland test is
fatal to a habeas peti_ti_oner's claim. |
B .4 That the first prong of the ineffective assistance of counsel test requires
the Petitioner o “identify the acts or oﬁissions of counsel that are alleged not to have

been the result of reasonable professional judgment. The court then rﬁust determine
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whether, in Iighf of ‘all of the circumstances, the identified acfs or omissions were

ouiside the wide range ‘of professionally competent assistance.” Strickland v,

Washington, 466 U.S. 668, 690, 104 S.Ct. 2052, 2066 (1984).

5. That in State ex rel. Vernatter v. Warden, West Virginia_Penitentiary, 207

W Va. 11, 17, 528 S.E.2d 207, 213 (1999), quoting Strickland, 466 U.S. 668, 689, 104

S.Ct. 2052, 2065 (1984), the West Virginia Supreme Court found that Petitioner's

" burden of proof in regard to the first prong of the Strickland test “is heavy, as there is a

strong presumption that counsel's conduct falls within the wide range of reasonable
professi(—)nal assistance.” _ |

6. | That the Wést Virginia Supreme Court, in Syllabus Foint 6 6f M 194
W.Va. 3, 459 S.E.Zd 114 (1995), held tha__t in reviewing ineffective assistance of counsel |
claims, the court must refrain from “engaging in hindsight-or second—guessihg of trial
counsel's strategic décision_s. Thus, a reviewing court asks whether a reasonable lawyer
would have acted, under the circumstances, as defense counsel acted in thé case at
issue.” |

7. That the second .p,rong'or "prejud‘ice” requirement of the Strickland test

looks to whether counsel's deficient performance adversely affected the outcome in a-

given case. Strickland v. Washington, 466 U.s. 668, 690, 104 S.Ct. 2052, 2066 (1984).
8. That, in accordarice with principles espoused by the West Virginia

Supreme Court of Appea[s, _'the analysis of ineffective assistance of counsel claims

“must be _highly' deferential” and “prohibi[t] Tilntensive scru‘tiny_ of counsel and rigid

requirements for accebtable assistance!." State v. Millér, 194 W.Va. 3, 16, 459 S.E.2d

114 ( 1 995) (internal citation omitted).
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"9, That when alleging ineffective assistance of counse! as the result of failure
to obtain grand jury proceeding transcripts, failure to “specify any facts as to why the
grand jury transcripts would have been helpful, how they may have provided

impeachment material, or how that material could have led to a ciiffere‘nt result” is fatal

to such a claim. Kees v. Nohe, No. 11-1465, 2013 WL 149674 (W.Va. Supreme Court,
January 14, 2013) (memorandum decision).

10.  That "mere recitation of a ground for relief without detailed factual support

o will nptjustify the issuance of a writ or the holding of a hearing.” Losh v. McKenzie, 766
W.va. 762, 771, 277 S.E.2d 606 (1981). o

11.  That “[tjo be competent to stand trial, alDefendant must exhibit a sufficient
-present ability to consult Witn _his.' lawyer with a- réasonable degree of rational

understanding and a rational, as well as factual, understanding of the proceeding

against him.” State v. Hatfield, 206 W.Va. 125, 522 S.E.2d 416 (1999).
12. That there “is a strong presumption in favor of the regularity of court

proceedings.” State ex rel. Scoft v. Boles, 750 W.Va. 453 (1966).

13.  That “effective assistance of counsel is not synonymous with successful
counsel and effective representation need not necessarily result in acquittal." Russell v.
Peyton, 207 Va. 469, 150 S.E.2d 530 (1996).

APPLICATION OF FINDINGS TO CONCLUSIONS

* 1. . That Petitioner has knowingly, expressly, and permanently waived the
following grounds raised in the instant proceeding: triat court lacked jurisdiction, more
severe sentence than expected, and excessive sentence. Additionally, this Court finds

that éven in the absénce of such waiver, none of these grounds has any merit.
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2. That Petitioner has not presented any substantive evidence as to how the’
Grand‘Ju'fy proceedings were irregular, how the composition of the Grand-Jury was
fIaWed, how the Grand Jury tra.n_scripts would have been helpful, how they may have
providee impeachment material,. or how that rﬁaterial could have led to a different result
and as sucH, Peﬁtioner has failed to demonstrate that any el[eged failure by his habeas

Icounsel to obtain said transctipts constituted ineffective assistance of counsel. The
- Court, further, fmds that Petitloner did‘concede that hls trial counsel had a copy of the
Grand Jury transcript at counsel tab]e during the underlying criminal trial.

3. That Petitioner has not presented any substantive evidence supporting his
claim that he was not competent at the tirhe of trial. To the eontrary, this Coert had the
opporfunity to observe Petitio_ner during trial and this Court did not observe anything that
gave this Court concern resbecting Petitioner's competency and that Petitioner's
conduct subseq_uent to his conviction undermines his allegation in this regerd.

4. - | _Thet Petitioner has consistently failed, 'bot_h in the erior habeas proceeding
and in fhe instant proceeding, to demonstrate that his trial counsel was ineffective and,
to the contrary, all evidence considered by this Court clearly indicates that trial-c‘ounse[
was competent and effective in their representation of Petitioner. F urther, this Court has
previeus[y adjudicated the issue cohcerning the alleged disparag_ing remark attributed to
trial counsel, Tom Dyer, _Es-q.‘, in its detailed Opinion Qrder in Case No. 05-C-152-1.

5. That Pefitioner has failed to prove that prior habeas counsel was
ineffective by failing to suepdena a 'W.itness to testify in support of his'aliegation that one
of Petitironer’s trial counsel made a disparegiﬁg remark about Him during a recess in the

‘criminal proceedings because: 1) Even if such remark were made it does not refute all
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evidence previously considered by this Court demonstrating éffective and zealous
represénfation of Petitioner by trial counsel; and 2) Petitioner failed to subpoena said
witness for this proceeding;

6. That Petitioner failed to prove that prior habeas counsel was ineffective by
failing to present expert testimony in support of his contention that trial counsel Was_
in_effeptive because: 1) This court has previously considered significant evidence in
: réspect to‘th.e ié_sﬁé of the effectiveness of trial counsels’ representation and found that-
triat counsel was effective in their representation A(-)f Petitiéner; 2) that exp'er-t' testimony
~would not have been sufficient to cont—radict the significant amount of eQidence
demonsirating t.rialr counsels’ effective representation; 3) tﬁét Petitioner hés: failed to
ﬁrovide any information as to who such an expert would be, Wh'at their testimony would
be, what acts or omissions of trial counsel they would testify_to or how any such acts or
_'_omission had an effect on the outcome of Petitioner's matter; and 4) that Petitioner
: :fai]ed to call such.a witnéés in this proceeding;

7. That Petitioner has failed to meet either prong of the test espoused in

Strickland v. Washington, 466 U.S. 668, 104' S.Ct 2052 (1984), and subsequently

‘adopted by [the West Virginia Supreme Court of Appeals] in State v. Miller, 794 W.Va.

3, 459 S._E.Zd_ 114 (1995), used to determine i.neffective assistance of cqu_nsel;
8. That this Court finds and. concludes that prior habeas counsel's, Steve
‘- Fitz, Esq.’s, represenfation of Petitioner in Case No. 05-C-152-1 was competent and
effective; |
' 59..' That bécause Petitiéner again raised gro'un‘ds-'previously ‘adjudicéted ln

‘Case No. 05-C-152-1 (e.q., infer alia, jury instructions, allegations. of a dispaféging
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remark by one of Petitioner's trial counsel to a victim's family member, mental
competency at time of trial, .ineffective assistance of trial counsel, prejudicial statements,
sufficiency of evidence), the Court be!ieves that a certified copy of its prior September 4,
2008, Opinicn Order shou]d be and the same is hereby incorporated hereln by
reference (and attached as an Exhlblt) as if the same were more fully set forth herein
and,

10.  That Petitioner'e July 11, 20171, and September 11, 2012, petitions for a
writ of habeas corpus .allleging ineffectiveness of previous habeas coﬁnsei should be
denied in their eqtirety.

RUL]N.GS

It is, therefore, accordingly ORDERED that Petitione'f Brian E. Ashcraft's Juiy 11,
2011, and September 11, 2012, petitions for a writ of habees corpus be and the same
are hereby DENIED.

The Clrcwt Clerk is DIRECTED to send certlfled coples of thls Order to the

following:

Christopher Wilson, Esq. : ' - James F. Armstrong, APA

300 Adams Street o Harrison County Courthouse
Fairmont, WV 26554 = - : 301 West Main Street, Suite 201

Counsel for Petitioner Clarksburg, WV 26301
' - : ' . ‘Counsel for Respondent

“The Circuit Clerk is, further, DIRECTED to remove this case from the Court’s

ENTER: ‘@'ﬁm LI, AOS

>

docket.

The Hgn. John Lewis Marksj Jr., Judge
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