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MEMORANDUM DECISION

Petitioner Paul E. Sigler Jr., by counsel B. Craig Manford, appeals the Circuit Court of
Jefferson County’s April 29, 2015, order denying his petition for writ of habeas corpus.
Respondent David Ballard, Warden, by counsel Brandon C.H. Sims, filed a reSgonse.
appeal, petitioner argues that the circuit court failed to address all of his grounds for relief and
abused its discretion when it failed to grant his petition for habeas corpus.

The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In March of 1995, petitioner was convicted, by a jury, of four counts of second-degree
sexual assault. In June of 1995, petitioner was sentenced to four consecutive sentences of not less
than ten years nor more than twenty-five years of incarceration. At trial, petitioner was
represented by Steven M. Askin, whose law license was annulled on July 15, 1998. Post-trial,
petitioner, represented by John Boothroyd, filed a petition for an appeal to this Court, which was
refused by order in October of 1996.

In August of 1997, petitioner, by counsel Vito Mussomeli of the Public Defender
Corporation, filed a petition for writ of habeas corpus in the circuit court. The circuit court
denied the petition by order dated June 8, 1998, but gave petitioner leave to amend. In December
of 1997, petitioner appealed the denial to this Court and that appeal was refused by order in
February of 1999.

'Pursuant to Rule 41(c) of the West Virginia Rules of Appellate Procedure, we have
substituted the initial respondent on appeal, James Rubenstein, Commissioner of Corrections,
with David Ballard, Warden of Mt. Olive Correction Center, because petitioner is currently
incarcerated at Mt. Olive Correction Center.



In December of 2004, petitioner filed another habeas petition wherein he alleged that his
trial and appellate counsel were ineffective, that there was newly discovered evidence in his case,
that there were changes in the law which may be applied retroactively, and he was entitled to
relief under the mandates lof re: Renewed Investigation of the State Police Crime Laboratory,

Serology Division, 219 W.Va. 408, 633 S.E.2d 762 (2006). Petitioner's former counsel, Mr.
Mussomeli, testified regarding his representation of petitioner. Mr. Mussomeli also testified that,
in his opinion, Mr. Askin provided petitioner with effective and sufficient counsel during his
criminal trial. Mr. Mussomeli also testified that the circuit court did not hold an omnibus
evidentiary hearing on the prior habeas petition because it determined that most of the issues
[Mr. Mussomeli] brought up in the petition were issues of law which were decided upon the
briefs submitted to the circuit court. The circuit court dismissed the petition without prejudice by
order dated May 21, 2007.

In June of 2008, petitioner filed a third petition for writ of habeas corpus, raising
essentially the same ineffective assistance grounds raised in his 2004 petition. According to the
circuit court's December of 2008 order, petitioner never received “fully concluded omnibus
proceedings relative to his convictions,” and the circuit court determined that the habeas
proceeding should proceed as the first omnibus habeas case but that the legal issues that were
fully litigated in his prior habeas proceeding should be considered res judicata.

In April of 2010, the circuit court held an omnibus evidentiary hearing wherein petitioner
again alleged that he received ineffective assistance of trial counsel. Petitioner presented
evidence regarding the performance of his trial counsel, Mr. Askin, and contended that Mr.
Askin was impaired by a substance abuse addiction which led to him providing petitioner with
ineffective counsel. Evidence further established that petitioner was originally charged with six
counts of sexual assault and, following the conclusion of the State’s case-in-chief, Mr. Askin
successfully moved to dismiss two of those six counts. At the close of the evidence, the circuit
court found that petitioner failed to satisfy his burden of proof concerning his ineffective
assistance of counsel claim establishe®nnckland v. Washington, 466 U.S. 668,104 S.Ct.
2052(1984). The circuit court determined that petitioner’s petition was insufficient to merit the
relief requested and denied the same by order dated April 29, 2015. It is from this order that
petitioner now appeals.

We review the denial of a petition for a writ of habeas corpus under the following
standard:

In reviewing challenges to the findings and conclusions of the circuit court
in a habeas corpus action, we apply a three-prong standard of review. We review
the final order and the ultimate disposition under an abuse of discretion standard;
the underlying factual findings under a clearly erroneous standard; and questions
of law are subject to de novo review.

Syl. Pt. 1,Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006). Additionally, we have
held that “[o]n an appeal to this Court the appellant bears the burden of showing that there was
error in the proceedings below resulting in the judgment of which he complains, all presumptions



being in favor of the correctness of the proceedings and judgment in and of the trial court.” Syl.
Pt. 2,Perduev. Coiner, 156 W.Va. 467, 194 S.E.2d 657 (1973).

On appeal to this Court, petitioner argues that the circuit court failed to address all of his
assignments of error and erred in denying his petition for habeas corpus. Petitioner contends that
the circuit court failed to rule upon the following evidence: (1) the testimony of a forensic
psychologist regarding the overall chronic effect of cocaine addiction and abuse on attorney
performance; (2) the testimony regarding money paid for investigators and experts never
retained; (3) the evidence of misconduct and misappropriation of client trust funds; (4) the failure
of trial counsel to obtain expert witnesses; (5) the testimony of a nurse practitioner regarding the
inconsistencies in the victim's statement; and (6) the testimony of prior habeas counsel that he
was a business associate of trial counsel at the time of the previous habeas filing and he failed to
claim any of the “obvious” deficiencies in petitioner's representation. Upon our review and
consideration of the circuit court’s order, the parties’ arguments, and the record submitted on
appeal, we find no error or abuse of discretion by the circuit court.

Our review of the record supports the circuit court’s decision to deny petitioner post-
conviction habeas corpus relief. Indeed, the circuit court’s order includes well-reasoned findings
and conclusions as to the assignments of error raised on appeal. Given our conclusion that the
circuit court’s order and the record before us reflect no clear error or abuse of discretion, we
hereby adopt and incorporate the circuit court’s findings and conclusions as they relate to
petitioner’'s assignments of error raised herein and direct the Clerk to attach a copy of the circuit
court’s April 29, 2015, “Order Denying Writ Of Habeas Corpus” to this memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: June 6, 2016
CONCURRED INBY:
Chief Justice Menis E. Ketchum
Justice Robin Jean Davis
Justice Brent D. Benjamin

Justice Margaret L. Workman
Justice Allen H. Loughry Il
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, WEST VIRGINIA

PAUL E. SIGLER, JR,,
Petitioner,
‘ Civil Action Number 08-C-265
Y ' The Honorable Dayid L. Sanders
‘%\50“ a3 '
RECEIVED ‘5*

"% 11 ﬁia" 4

JAMES RUBENSTEIN,

Cominisgioner of Cobrections

State of 'West Virginia,
Respondent..

ORDER DENYING WRIT OF HABRAS CORPUS

“This matter cormcs before the Court upon the papers and proceedings formierly had.
Thereing upon the original and fevised Petition for a Wit of Habeas Cotpus of Pail B. Siglet, Jt.;
upon the priot the prior svidentiary hearings had heréin on the August 14 and 15,°2005;

Degsmber 11,2008 and April 21, 2009; and npon the responsive and rebiittal pleadings

the evidence presented f hearing uid veviewed the dpplicable Taw, the Couiet does hareby salés
the foHowing:
FINDINGS OF FACT

1. The Petifiotier was indicted iti 94-F-26 for six counts ofsexual sl 181 thes
second degree in 'Vi:c’:iaﬁib'n_. of West Virginia Codo § 61-8B-4(2)(1).

9. Atitfial, the Petitioner, who was represented by Steven M, Askin, asgoried &
defense sf Gonsepsual sexiyal lntercontse. M. Askin was later convieied in the United Stafes
Distiot Gouit for the Northeun' District of West Virginia of eriminal contempt, beforswihich

fimne he surrendered His license to practice law, and claimed to have been addictedto coeaine at

thie fitne of his ciitminal-contempt.
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. 3. Petitioner was convicted on March 27, 1995 of four counts of second degree
sexnal assault, following a four-day jury trial. On June 6, .1995, this court sentenced the
Petitioner to four consecutive sentences of not less than ten nor more than twenty-five years in
the penitentiary, or an aggregate sentence of not less than forty nor more than one.hundred
years. |

4, On July 26, 1996, John H. Boothroyd, Esq., filed an appeal with the Supreme
Court of Appeals of West Virginia, which petition was refused on October 18, 1996.
Insufficiency of the evidence was not one of the ten issues presented therein,

5. On Angust 29, 1997, a Petition for a Writ of Habeas Corpus was filed by Vito
Mussomeli, Esq., which Petition was amended on December 19, 1997. Judge dﬁstopher C.
Wilkes denied the Petition for a Writ of Habeas Corpus on Tune 8, 1998, but gave counsel leave
fo refile.

( 6. On December 8, 1998, Paul E. Lane, Esq., filed an appeal to the Supreme of
Appeals of West Virginia regarding this denial of habeas corpus by Judge Wilkes. The
Supreme Court refused the'appeal.

7. The underlying facts of the Petitioner’s case were that he was present at the Iron
Rail Tnn in Charles Town on February 26, 1994, where he met and danced with S
Laterr that evem'ng- drove the Petitioner home to a remote location in Jefferson County .

where he refused to exit her vehicle then sexually assaulted-her orally, vaginally _and anally
while biting her and threatening to kill her. After the Petitioner leit -vehjcle she
‘became disoriented on the unfamiliar, snowy roads while tryir}g to find Jefferson Memorial
Hospital, instead ending up in an Inwood convenience store seelciﬁg directions t(') the hospital.

8. Prior to iIiaL- had either never been asked about or never previously

revealed that she got lost on her way to the hospital after the Petitioner assaulted her. The trial
: , .

( | | ’
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coutt gave the Petitioner’s counsel 4 24-hour recess 1o atteﬁlpt to locate and quesﬁonsthe clérk'
who g‘ave- directions to Jetferson Memorial Hospital.

9. Petitiotier tesTified that during the 24-hour recess his -attoniey, or a private
l.hwestig‘aiior hited by his attoimey, located a clerk who might have spoken to the victin on the
night of the assaqlf, but that Iis counsel was unable to subipoena. the witness. 4/21/10
Transéript 111:5 - 13. |

10. Foﬂomg ﬁ teport of her sexual assailt, ’I'Iooper C. Patter 6f the West
Vuguma State Polics. éonducted an mvastigatmn and determined the full hame df-
attacker, whom she knew only & “Pajl”, was Panl Siglet. Trooper Porter Mirandizsdtha_
Patitioner, olitained biological samples for DNA tesfirony from him, #nd fnterviewed the
Petitioner who denied any vexiial volvement witb (NI

11, DNA-analysis tonducted by the West Virginia State Poliee Taberatoty tevealed
that some of thie Respondertt’s ssmen was present on thie: clothing the vietim wore the nightof |
the sexual assanlt.

12, Although the Petitioner was initially charged Jeith six counts of sezial assault,
following the. conelusion of the State’s case in chief at trial, defénse counsel, M. Askin,
successfully moved to dismisstwo oFthose eounts. ‘Thereafler, thie jury songidered the
remaining four counts. ‘

14.  The victim testified .:thﬁt'ﬂa,:a..Pétiﬁoncri_pﬁiﬁaétrated het orally, vaginally abid anally

with his peniis and also petietrated higp apially with his fitger. Additionalty the Vietim testified

it the Petitiofier touched her vagina with s mouth.
4. The Petitionsr testified in s own defonse attrial fhat he aric S Rad

participated in conSensnal seinal activity on ihe night of February 26, 1994. This testimony

was in direct cr')m:radleﬁon of the Petitioner’s prior statement to Trooper Porter that he and: 1.




W did not have sexual relations. Petitioner further claimed that the vietim reported her
assault after becoming emaged that he ejaculated on her against her wishes. The Petitioner also
clarified because he had not had intersourse with the vietim, instead engaging in mutnal
masturbation, that his staterent; to Trooper Porter that he did not have sex was not
contradietory to his trial testimony. |

15.  The Petiffoner’s father festified that the home he shared with'his son was closer
to the joint driveway thanany neighbor's house, and on thenight of February 26, 1294 he saw
headlights in the driveway, but that he did not ‘tear any ear hom blowing that night,
gontradicting the vietim’s claitn-that she blew her earhotn to try to aftract attention during the
agsault ingide ber car, Further; the Petitioner’s father testiffed that the family dog did not bark
ot alert that night as it might havedone fora stranger approaching fhie home.

16. M, Askin built upon inconsistencies in the victim’s testimony, nadequacies in
the poliee investigation and the lack of physical evidence from the victim?s medieal .
sxamination to cast doubt on the:State’s case, and i slosing Mr, Askin argued those
weaknesges constituted reasongble doubt which would P'rﬁéfudEEfﬂ’}_le:'P@ﬁﬁOIlEI’S conviction.

17.  The defenserested in its casedn chief [ate in thie miprring of Friday, March 24,

1995. Following a lunch break, counsel delivered closing srguments gnd etound 1:50 pam, the

juy began its deliberations, That affernoon th
remaining foir ¢oUnts, with the forepatscn reporting to the fudge by note wy March 24, 1995
that they had reached & verdiot on one count by were-deadlocked as to the otheir three counts.

ho tourt instructed the jury to-adjonm for the weekend and rétorn on Monday, Maroh 27,

1995 to see if they could reach a verdict. ‘On Monday, Natch 27, 1995 the jury reconvened and '




a, That his prior omnibps hearing counsel was ineffective;

b. That there is newly discovered evidence in his case that could not have beerr
known through reasonable diligence at the time of his first habeas corpus
petition;

c. That there have been changes in the law which may be applied retroacﬁ\/ely ;

and

d. That he is entitied to relief under the mandates of In re: Renewed

Investigation of the State Police Crime LaBSfatorv, Serology Division, 219

. W.Va. 408, 633 S.E.2d 762.(2006).

19.  The Petitioner claims that his prior counsel, Mz, Mussomeli was ineffective by
failing to: file a Losh list; have the Petitioner verify his prior habeas petition; or insist the
circuit court hold an evidentiary hearing on that prior habeas petition.

50.  In the instant case Mr. Mussomeli testified it was his custom to review the Losh
list with clients prior to filing a petition for habeas corpus, and that although he could not recall
.prepaﬁng M. Sigler’s Losh list, he might have prepared it cight years previously and not °
recalled doing so. |

21,  Peiitioner also alleges that:

a. His Fourteenth Amendment rights were violated when hé was denied
effective assistance of trial and appellate counsel;

b. His Fourteenth Amendment rights were violated when he was denied

offective assistance of trial counsel because of trial counsel’s alleged

substance abuse addiction;




c. His Fourteenth Amendment nghts were violated when he wals}_ denied
effective assistance of appellate counsel when that attorney failed to raise all
issues preserved by trial counsel; and

d. He was denied effective assistance of counsel when prior habeas counsel
“failed to review” the Losh list with Petitioner, and when that counsel
“waived” Petitioner’s request for an évidenﬁary hearing.

22. Petitioner attempts through this second or subsequent habeas corpus petition to
challenge the assistance of his trial counsel, not his prior habeas counsel, including that:
~a. There was extensive pre-trial publicity which cofdbuted to the jury’s
verdict;

b. The Petitioner was without counsel at the initial preliminary hearing, which
led to an informal show-up identification by the victim with the éssistance of

(l _ the investigating officer;

c. The petitioner received consecutive sentences for the same fransaction or
OCCUITEnce.

d. At sentencing trial counsel was denied the ability to examine the probation
officer who prepared the Pre-Sentence Investigation report as to errors
contained therein;

e. The Dei_"endan{ was twice convicted for the same offense against the
constitutional prohibition against double jeopardy;

£ There were irregularities in the Petitioner’s arrest in violation of the prompt
presentment rule;

" The indictment was defective and failed to give him notice of the exact

uQ

crimes charged;

-




h. The Petitioner was unjustly denied a continuance of his sentencing hearing;

i. The Petitioner was not provided the grand jury transexipt;

j. Tho Petitioner was denied confrontation of his accusers when Dr. Moris
Harper®s report/notes were admitted at trial;

k. There was insufficient evidence to support the Petitioner’s conyiction;

L The Petitioner's right to demand and be present at an evidentiary hearing
npon his FHrst habeas petition was waived by his counisel; and

. The Peitioner’s sentence of not less than 40. ﬁaf'mar@than‘ 100; yeurs int the
-penitentiary was excessive.

Alfhough Petitioner alleges his trial counsel-was impaired by asubstance dbuse

23.
addiction which led to.the provisien of ineffective assistance of trial counsel, he also alleges
that his appellaie afterney was ineffective by failing to raise every objection preserved by the
( rfal vounsel he claips was e ffbotive, r

G Pﬂm ‘habeas corpus counsel Vito Mussomeli lestified at 2 heaning on Augnst'14, |
2006 regarding his representation of the Petitioner. However, M, Mussomeli testified that his
festimony was based upon areview of the court filings and his owm recolleetion of the ease ‘
‘because in:ftie intervening eight years the publie defender officer-either misplaced or destroyed
fliefile, including V. Mussomeli’s notes and work produet. 8/14/06 Transeript: 7:5+9:

9% N Mussomreli testified that Tudge Wilkes. didnot hold an evidentiary hearing

‘ onilis habeas corpus petition explaining that “most of the-jssues'k brought 1ip in the petition.

warg Issues of lawd” which conld be decided upon briefis, without a heatirig, 8/14/06 Transetipt
13713,

Based upor the filings of the parties and a redes OF s portinent Law; the Court doss

| amsike the following:




k pd%ié@nvirfﬁon;habeas corpus procéedings. Syllabus Point 1, Miatkley-y, Coleman, 215 W Va,

CONCLUSIONS OF LAW

1. “Qur postconviction habeas corpus statute... clearly contemplates that a person

who has been convicted of a crime is ordinarily entitled, as a matter of right, to only one

129, 601 $.E:24 49 (2004), quoting Syllabus Point 1, iwpast, Gibson v. Del, 173 W-Va. 681,
319 S:E-2d 806 (1984).

o3 «A prior omnibus habeas corpus hearing is res judicata as to dll matters raised
suid as fo-all mafters Icivown ot which with reasonable-diligence-could have been known;
However, an gpplicant may still petition the court on the: following grewmds: ineffective:
asslistance of counsel at the ommnibus habeas corpus hearing; newly discovered evidence; or, 2
lionge:ith law, Favorable o the applicant, which may be applied retroactively.” - Syllabus
Pointd, Losh v. McKenzle,, 166 'W.Va. 762, 277 SE:24 606 (1981); Syllabus Point 2,

an, 215 WiVa. 729,601 S.B.2d 49 (2004).

Tarldey-y. Colem:
3. iy the West Virginia courts, clafms of ineffective assistance of counsel are tobe.
poyemed by the two-pronged test ostablished in Strickland v, Washingion, 466 U.S. 668, 104

§.0%. 2052 80 1., Bd.2d 674 (1984): (1) Counsel's performance was deficlent under-an vbjective

stanidard of reasonableness; and (2) there is areasonable probability that, but for counsel’s

tprefessional erros, the iestlt of the proceedings would have been different.” Syllabus Point. |

.S*Staf:evMJller 404 W Va, 3,459 SB.2d 114-(1995):

& & reviewing counsel's performancs; COUTts must apply an abjective standard
 and detepmine whether, tn light of all the circumstances, the identiffed acts or omisslons were:

outside the broad range of prafessionslly competent assistance while at the. sare Titne:

X

i~ ‘=-

ng from engaging in hindsight or second-guessing of trial counscl's steategic decisions:

“Thus, & reviewing court asks whithér 4 reasonable lawyer would hiave atted, under the




circumstances, as defense counsel acted in the case at issqe.” Syllabus Point 6, State v. Miller,
194 W.Va. 3, 459 S.E.2d 114 (1995).

5. “To warrant a change of venue in)a criminal case, there must be a showing of
good cause therefor, the burden of which rests upon the defendant, the only person who, in any
such case, is entitléd to a change of venue. The good cause aforesaid must éxist at the time
application for a change of venue is made. Whether, on the showing made, a change of venue
will be ordered, rests in the sound discretion of the trial court; and its ruling thereon will not be
disturbed, unless it clearly appears that the discretion aforesaid has been abused.” Syllabus

Point 1, State v. Lassiter, 177 W.Va. 499,354 S.E.2d 595 (1987). Syllabus Point 2, State v.

Wooldridge, 129 W.Va, 448, 40 S.E.2d 899 (1946).

b. « sG3god cause shown’ for change of venue, as the phrase is used in W Va.

Constitution, Article 11T, Section 14 and W, Va. Code 62—3—13, means proof that a defendant
( ' cannot get a fair frial in the county where the offense occurred because of the existence of a
locally extensive present hostile sentiment against him.” Syl. pt. 1, State v. Prafi, 161 W.Va.

530, 244 8.E.2d 227 (1978). Syllabus Poinf 2, Stafe v. Lassiter, supra.

7. “In the absence of any substantial countervailing factors, where a new rule of
criminal law is made of a nonconstitutional nature, it will be applied retroactively only to those
cases in litigation or on appeal where the same legal point has been preserved.” State v.

Gangwer, 168 W.Va. 190, 283 S.E.2d 839 (1981).

8. “[T]he United States Supreme Court has unequivocally held that Crawford [v.

Washmgton] wasa: new rule’ and therefor was not retroactive.” State v. Kenpedy, 229 W.Va.

756,773, 735 S.E.2d 905, 922 (2012)(crtmg ‘Whorton V. Booktmg, 549 1.8.406, 127 5.CtL.

1173, 167 L.Ed.2d 1 (2007).

( | o




9. “Srare v. Mechling, 219 W.Va, 366, 633 S.E.2d 311 (2006) stated a new rule of
critninal procedure that is non-retroactive and is to be given prospective application only.”

Syllabus Point 11, State V. Kennedy, 229 W.Va. 756, 735 S.E.2d 905 (20 12).

10.  “Retroactive application of Crawford would be an unfathomable burden on the -

state with only a miniscule and theoretical enhancement of the accuracy of any of the countless

verdicts it woﬁld overturn.” State v. Kennedy, 229 W.Va. at 776, 735 S.E.Z_d at 925.

11. “W.Va. Code, 61-8B-1(7), defining sexual intercourse, when read in cénjuncﬁon
with W.Va. Code, 61-8B-3, defining sexual assauit in the first degree, indicates that an act of
forcible oral intercourse and an act of forcible anal infercourse are separate and distinct
offenses.” Syllabus Point 1, State v. Carter, 168 W.Va. 90,282 S.E.2d. 277 (1981)

12.  “Where a defendant commumits separate acts of our statutorily deﬁned term
‘sexual intercourse’ in different ways, each act may be prosecuted and punished as a separate
(' I' offense.” Syllabus Point 2, State V. Carter, supra.

13. “An indictment for a statutory offense is sufficient if, in charging the offense, it
substantiaily follows the language of the statute, fully informs the accused of the particular

offense with which he is charged and enables the court to determine the statute on which the

charge is based.” Syllabus Point 3, State v. David D. W., 214 W.Va. 167, 588 S.E.2d 156

(2003)(Quoting Syliabus Point 3, State v. Hall, 172 W.Va. 138, 304 S.E.2d 43 (1983).

14.  The failure to preserve error constituies a waiver of that aileged error. “When
there has beeﬁ 4 knowing and intentional relinquishment or abandenment of a known right,
there is no error and the inquiry as to the effect of a deviation from the rule of law need not be

determined.” Syllabus Point 8, in part, State V. Miller, 194 W.Va. 3,459 SE2d114

(1995). Accord Syllgbus Point 4, in patt, State v. Lightner, 205 W.Va. 657, 520 S.E.2d 654

(1999). “Generally the failure to object constitutes a waiver of the right to raise the matter on
( ' ' 10




appeal.” State v. Asbuty, 187 W.Va. 87, 91, 415 $’E.2d 891, 895 (1992) (per guriam); Manor

Care, Tric. v. Douglas, 234 W.Va. 57, 763 8.E.2d 73 (2014)(emphasis added).

15.  TRale 9 of the Rules Governing Post-Conviction Habeas Corpus Proceedings in
West Virginia provides that, “if the petitior is not dismissed at a previous stage in‘the
proceeding, the attcuit cotwt, @fter fhie gnswer is filed, shall, upon ar.fé;ﬁiisw of the record, ifaiiy,
determine whethet i svidéentiary hearing Is reiuired. Tf the couit determines that an
evidentiary hearing s fiof reqirited, the coust shall include in its final arder specific fiadings of
fact and concliisions of 14w a8 to Why-an-evidentiaty hearing was not required.”

iegihia Code § 53-4A-7(d) provides in part that:

atfidavits, exhibits, fecords and- other dognumentary
sd-thereta, ., showto the satisfaction ef the court
is enfifled to-no telief, of that the cohtention or
(in fact orlaw) advanced have been
ted of waived, the court shall enter
ief soug'h it appears to the court from
its, extiibits, secords and other documentary
ereto, or fhie vetum er-other pleadings, or any
s6fared 1o above, that there is probable
it the petitioner may be entifled to some: relisf
O enuon preontentions and grounds (in fact of 1aw)
eviously and finally adjudicated or
] ol a Hearing atdfor take
: 19) ol copfentions’ andl grounds (in fact or
s, atid the Govitshall pass Hpon. all issues of fact

Only if thio yefifion and ofher pleadings show therc is probable causeto belleve the petitioner is
erititled fo- relicfshall thescourt hold anevidentiary hearinis; there is mo requirementthat sich a
hearing beheld.

cousts disoretion whr itposing a senfence i broad, and a3 longas that |

17, Al

s Timits snd Js miot based on sore trapenmitssfble factor, it 5 not




subject to appollate feview.” Btate V. Koon, 190, W.Va. 632, 638, 440 8.B.2d 442, 443

(1993)(citing Syllabus Paint 4, State v, Goodnipght, 169 W.Va. 366, 287 8. E2d 504 (1 982)).

ACCORDINGLY, based upen the findings of fict and conclasions of law cited herein,

it appears to the Conif that M. Sigler's petition for awit of Tiaheas corpus is insufficient to
merit issnance of the writ rgguésted.

Wir. Mussoméli testified thit the prepardtin ofthe babeas was eight years prioy o his
testimony, ki that it was possible he prepared a6 Hst, but that he did “not retnember

whether I did it oraut.” 8{14106 Tesnseript: 2489, Wi, Mossomeli also testified that he

would not have zejsed isuss “fust becanse s Tiefendant watited it done. I wonld have only

done it i€ T fhought thi it was true legal prgment™ 8714106 Tr, 28; 3 5. The public

R

defenders lost file elonided the procesdings,

fweves, the fact fhat Mr. Mussomeli added
asguments to his Amended Pt stigpests that hieand the Pedtioner discussed other avenues

to pursue For refief, wihich' ig consistent with M . Mssomeli’s testimany that tits normal

practice s fo prepaté a Liosh Het, sit down with His hient and go firough the petition and all
ho fssues which-wovild be rajsed. B114/06 Trenserpt 10:1 ~19.

Althengh the Petitionet gioper aises thigprouad’ of ietiestive assistance of counsel

wadig, hie docs motmieetbis burden of either of the two prongs

cstablished in Stokland v, Weshiiston, fhar (1) s yiflor hisbeay cousisel’s performarice Was

deﬁclent under an shjective statda ¥ ressonableness; and (2) thatthere is areasonable

ke :ﬁkaﬁbmty that, bt for oupse] sunprofessional errors; the result of the proceedings would

Missorsli was deficlentin bis rcpresentahon, there is very

Titile Jikelihood that but for e faftare fo file-a Losh list Yhat the result wounld have been

different, M. Lane appedled to the West Virginia Supreme Courtt of Appeals the denial of
1z




habeas carpus pursued by Mz, Mussomeli, and the Coutt refused toi consider the case. Such a
refusal, while not considering the casé on the inetits, likewise, found no ground which
demarided & review of the case.

Further, Petitioner*s argument that he jetejved nefféstive assistance of habeas counsel
hecanse of a perceived “waiver” of his Fight to an&videntiary hieating is completely without
fnetit. Rule 9 of the Rulss Governing Post Conviction Habeds Corpus Proc cedings and West
Virginia Code § 53-4A~7(a) both dlearly set forth fhat whether to hold an evidentiary hearing in
stich cdses is within the-discretion of the conrt, Répardless Zéi%'theiiﬁeﬁﬁcmcf’sﬂésire to have

such a hearing, and be present for Such. a Heating, fltifnately, the presiding-court has the

and the Supreme Cotitt those nottp teview hiy decision,
M. Mussomili testified that e refused to assertany oldin which he felt to be frivolous .
ox unsupported by autbority. In M. Mussomel¥'s opififor the representation that Mr. Askin

&d by the Petitiotier is that

provided was sufficient. 1 fact, ohe of the argiunents Bases

appellate counse] was ineffective by fuiling to drgus everyissus fresetved by M. Asldn’s

objestion at trial. Such ad arguritent would-appeat to suggest tiat M. Askin’s representation

eas thorough, tather thar insufficient. Fiinfier, the allegation thiat Mi: Askin was ineffective by
failing to file & motion to feconsider fhig sentenie does ot friget fhe reiirerneins of Strickland,
The: Court serifénced the Petitiotier to 4. Period ot epifiniemert svhich was stifctly within the

 fhotor: As

hatifgry limit, and not based upon.an ispern cordingly; the sentence was.not
subject to appellate review.
Mr. Askin’s fequest to continue the sentencing heating made al the heacing was based

upon g letter written by the Petitioner’s family whicli clained that abuse the Pefitioner himself

soffered as a child should be considered by the sentencing court. “That letter was not provided
13




10 Mr. Askin until 10 days prier to the sentencing. At the time of the sexual assault Of.
’ths_ Petifioner was:26 years old. During the: assault, the Petitioner penetrated the victim
repeatedly in muliiple orifices, and Ihr.satened to kil her. These factors were permissible for
the-court to consider, however, the Pefitioner’s family’s delayed reporting to Mr. Askin, and the
age and violent behavier of the Pefitioner duting the assault were properly considered by the
coutt n sentencing, and thus not subjectto appeliate teview. More importantly, Petitioner’s
olaims hercin do not meet the seeond prong ofthe standard established in Stokland. There is
1o evidence to saggest that the r‘;su'ft wortd have been different iF Mr. Miussomeli had alleged
that M, Askin’s representation at sentencing was-ineffective:
Petitioner is likewise not entitled to ralia;??i-nfrag_ard #$o-fhe *newly discovered evidence”
of Mr, Askin’s Tepresentation of the Relitioner: Nz Sigler argues that the decision issued in

Lavryer Disciplinary Board v, Askin just prior to the.dimissal ofhis:priex ‘habeas.corpus

( . | pefition: showed a pattern ofineffective assistance, The:opinion méy also be viewed as a
blueprint for Mr. Sigler to base any claims upon. Ofihethree prioy atiomeys who appealed the -
underlying criminal conviction, filed fhe habeas corpus-petition and appealed the habeas corpus
petition, none was able to cife to legitimate grounds for ineffective assistance ofcounsel by Mr. |
Askin. Despite his own personal troubles, the representation he providled to the Petitioner was,
jo part suecessful: two of the six sharges faced by M, Sigler were dismissed upon Mr. Aslkdn’s
migtion. Additionally, the jury did not immediately refarmia verdickof guilt, Instead, onthe
fitgt-day of deliberations the jury reported:tothe courkfhat although they had reached & verdict
i one of four couats, they were at that time deadlocked:on'the offier fhiree counts, Tt is afait

conclusion tht Mz, Askin was, in part, stiecessfil fo feferding Mt Sigler at frial, and ralsed

Fto constder,

substantial iésues of reasonable douibt for thejury




'_'The argument that the Petitionier is entitled to telief based upon some perceived
insufficioncy in the jndictrient is also without merit. Inthis state, an indictment for a statutory
o ffenso is sufficient i, in charging the offense, it sibstaritially folloiws the langnage of the
statmte, fully informs the ocused of the particulat offénse with which kg {s charged and enables
the court f6 determing the statito on which the chatge is based. Those element wete present

tere, and. atcordingly, the petitiotiers argument is withotit fetit,

Petitioner findlly argues fhat heds entitled to religfbased tpog the raandares of Ine:

Renevwed Ivestigation 6f the Stae Police Cime Labaratory, Serslogy Division, supra.

becatse s conviction was “hased fo part upon serology evidanee produpelby the West
Vitginia Citne Laboiatoty.” However, itis cledr 10 s court that the Jefenseput forward at

s owadefense that he

the trial of this patter vras ong of consent. The Petitionet wstified ok
and the vietim ehgaged in consensual sexual activity which endsd whet e gfarulated on Ter
perién. Accoiding to the Petitioner that siction angered the vititim which Jed Jjer to sepost thieir

sllegedly consensual scxiial activity as o sescual assatlt, Repardless of whether sty DNA

ovidenge was used by the State o demonstrate that Me. Siglet was T deposimr of semen; M
Sigler himself adwitted to being that individual, Acctdingly, thers Is 5o need for thixeourt fo |

consider thie Ciime Labgtatory pocedures.

Bésause 4 easontble attorney could have deted 25 Fior tria] nnd habeas ounse! acted.

in:-this:matter, underanobjeoﬁve standard of teasonablencss; both prioe habess copn;

st Sounss] appear to hiave asted proficiently. ACCORDINGLY ;. this Couet does-find that the |

petitlon, affidavits, and-ofher pleadings, do s'];';iomf_fdfhe salisfaction: of the Court that the

Petitioner is entitled tono relief, and therefore the: Court does DENY the Refitionfoe d Writ bf

Habess Corpus Ad Subjiciendum.




The Clerk shall enter the foregoing as for the date first abave written and shall forward

-gttested copies to all counsel of record, The Clerk shall then retire this matier from the dockst, '

placing it among canses ended and report the matier as disposed.
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