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MEMORANDUM DECISION

Petitioner Tina Grace, by counsel Richard A. Robb, appeals the Circuit Court of
Kanawha County’'s May 8, 2015, order affirming the West Virginia Public Employee Grievance
Board’'s (“Grievance Board”) January 9, 2015, order denying her motion to reinstate her
grievance. Respondent Mingo County Board of Education, by counsel Rebecca M. Tinder, filed
a response and a supplemental appendix. Petitioner filed a reply. On appeal, petitioner alleges
that the circuit court erred in finding that she was not entitled to reinstate her griévance.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

Beginning in September of 1998, petitioner was employed by the Mingo County Board of
Education (“MCBE”) as a full-time special education teacher. By letter dated September 26,
2011, Randy Keathley, Superintendent of Mingo County Schools, notified petitioner that
respondents received reports that petitioner slapped a mentally and physically handicapped

'We note that petitioner initially lists six assignments of error in her brief to this Court
each related to the circuit court’s denial of her grievance: (1) the ALJ's decision violated the
fundamental purpose of the West Virginia Public Employees Grievance Board; (2) the ALJ’'s
decision violated the fundamental principle of adjudicating matters on the merits; (3) the ALJ’s
decision was arbitrary because it was based upon findings from another forum; (4) the ALJ's
decision failed to strictly construe the laws in favor of petitioner; (5) the ALJ’s decision ignored
the “endemic corruption affliction Mingo County;” and (6) the ALJ's decision was clearly
wrong. To better address those issues, we summarize petitioner’s assignments of error into a
single assignment of error.



student and withheld food as a form of punishment. Petitioner was immediately suspended with
pay, pending an investigation into the allegations. Additionally, the West Virginia Department of
Health and Human Resources (“DHHR”) conducted its own investigation.

By letter dated December 21, 2011, the Superintendent notified petitioner that she was
immediately suspended without pay. Further, the Superintendent recommended the termination
of petitioner's employment upon a finding that child abuse occurred and that petitioner used hot
sauce as a form of disciple in violation of the Employee Code of Conduct. Thereafter, petitioner
filed a grievance against respondent contesting her termination. Subsequently, a hearing was held
in January of 2012, before the Assistant Superintendent of the West Virginia Department of
Education during which testimony was presented. On March 19, 2012, petitioner was terminated
from her employment.

On March 26, 2012, petitioner filed a Level Three Grievance and requested a hearing
contesting her termination on the basis that she received insufficient notice of the charges against
her and that she was denied the opportunity to confront her accusers when she appeared before a
State hearing officer. Subsequently, petitioner was indicted on multiple criminal charges related
to her conduct. Prior to a hearing on her grievance, petitioner notified the Grievance Board
requesting to withdraw the grievance. By order entered on January 10, 2013, the Grievance
Board dismissed petitioner's grievance. On the same day, petitioner entered into a pretrial
disposition agreement with the State of West Virginia whereby she agreed to voluntarily dismiss
her grievance and remain “permanently terminated from employment with Mingo County
Schools.” In exchange, the State dismissed the indictment against petitioner.

However, in November of 2014, petitioner filed a “Motion to Rescind Withdrawal and
Set Aside Order of Dismissal.” Petitioner argued that her motion to withdraw her grievance was
“induced by gross unethical, if not illegal, conduct by former Mingo County Prosecutor, C.
Michael Sparks.” Specifically, Mr. Sparks’ conduct was “beneficial to himself and his family
personally [and] was detrimental and prejudicial to the grievant in this matter.” By order entered
January 9, 2015, the Grievance Board denied petitioner's motion finding that it was within the
administrative law judge’s (“ALJ”) discretion to reinstate petitioner’s grievance. In denying
petitioner's motion, the ALJ found that petitioner voluntarily withdrew her grievance in
accordance with her pretrial disposition agreement and that there was no allegation that
petitioner’s criminal counsel did not act in her best interest when the pretrial agreement was
made? Thereafter, petitioner appealed this decision to the circuit court.

On appeal to the circuit court, petitioner argued that 1) the ALJ exceeded his/her statutory
authority in denying her request to reinstate her grievance according to West Virginia Code §
6C-2-3(dy; 2) the ALJ frustrated the purpose of the grievance procedure; 3) the original ALJ

“Petitioner was represented by different counsel during the grievance and criminal
proceedings.

3West Virginia Code § 6C-2-3(d), in part, provides thiithe grievance may not be
reinstated by the grievant unless reinstatement is granted by the chief administrator or the
administrative law judge.”



dismissing her grievance was required to rule on her motion to reinstate her grievance; 4) the
ALJ’s decision was arbitrary; 5) she was denied an adjudication on the merits of her grievance,;
6) the ALJ’s decision ignores the public corruption present in this matter; and 7) the ALJ failed
to strictly construe school regulations and laws in favor of the employee. Ultimately, the circuit
court affirmed the Grievance Board’s decision. It is from that order that petitioner appeals.

We have previously established the following standard of review:

“Grievance rulings involve a combination of both deferential and plenary
review. Since a reviewing court is obligated to give deference to factual findings
rendered by an administrative law judge, a circuit court is not permitted to
substitute its judgment for that of the hearing examiner with regard to factual
determinations. Credibility determinations made by an administrative law judge
are similarly entitled to deference. Plenary review is conducted as to the
conclusions of law and application of law to the facts, which are reviewed de
novo.” Syllabus Point 1Cahill v. Mercer County Bd. of Educ., 208 W.Va. 177,

539 S.E.2d 437 (2000).

Syl. Pt. 1 Darby v. Kanawha County Bd. of Educ., 227 W.Va. 525, 711 S.E.2d 595 (2011). Upon
review of the record submitted on appeal, we find no error in the circuit court’s decision below.
Petitioner's arguments on appeal mirror those raised before the circuit court.

Upon our review and consideration of the circuit court’'s order, the parties’ arguments,
and the record submitted on appeal, the circuit court did not abuse its discretion in affirming the
ALJ’s ruling below. Our review of the record supports the circuit court’s decision to affirm the
ALJ’s ruling based upon the specific findings and petitioner’s arguments, which were also
argued below. Indeed, the circuit court’s order includes well-reasoned findings and conclusions
as to the assignments of error raised by petitioner on appeal. Given our conclusion that the circuit
court’s order and the record before us reflect no error, we hereby adopt and incorporate the
circuit court’s findings and conclusions as they relate to petitioner’s assignments of error raised
herein and direct the Clerk to attach a copy of the circuit court’s May 8, 2015, “Final Order” to
this memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: March 7, 2016
CONCURRED IN BY:
Chief Justice Menis E. Ketchum
Justice Robin Jean Davis

Justice Brent D. Benjamin
Justice Allen H. Loughry Il



DISQUALIFIED:

Justice Margaret L. Workman
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¥INAL ORDER

Petitioner Tina Grace (‘?eﬁtiener”) petitions the final order of the West Virginia Public

" Bmployees Grievance Board (“Board™) enfered on Japuary 9, 2015, deniyig the moton o

reseind Peﬁﬁcﬁer’é prior withdrawal of her grievance against Respondent Mingo County Board
of Education (“Respondent”). :

Peﬁﬁoﬁex filed a grievance against Respondent on March 26, 2012, contesting her
suspension and dismissal from her employment with Respondent. By letter dated J. anua:ry 9,
2013, Petitioner, through her attomey, withdrew her grievanee. As requesied, the adﬁﬂmstfative
law judge (“ALJ™) for the Board dismissed the grievance by order dated January 10, 2013.

Petitioner filed a motion on Noventber.12, 2014, seeking to rescind the prior withdrawal
of her grievance and set aside the dismissal order. By decision dated January 9, 2015, the ALJ
demied the motion, finding insufficient cause 1o reinsiate the grievance.

Pursuant to West Virginia Code § 6C-2-5, Petitioner appealed the order denying the
motion to rescind the withdrawal of her grievance té the Court. A cirenit court may reverse,
vacate or modify the administrative law judge’s decision if the circuit court determines the

decision is any of the following:




TN

WV Code§ 66-2=5 (formerly W-Va:-Code § 18-20-7):

(1) is contrary to law or lawfulty adopted rule or written policy of the
employer; :

(2) exceeds the administrative law judge’s statutory authority; .

(3) is the result of frand or deceit;

(4) is dearly wrong in view of the reliable, probative and substantial
evidence on the whole record; or

(5) is arbitrary or capricious or characterized by abusc of discretion or
clearly unwarranted exercise of discretion.

The West Virginia Supreme Court of Appeals has held “that a final order of the hearing
exxaminer for the West Virginia Bdueational Employees Gricvance Board, made pursuant io W.
Va. Code, § 18-29-1, et seq. . . and based vpon findings of fact, should not be reversed unless

clearly wrong.” SyL pt. 1, Randolph County Bd. of. Educ. v. Scalia, 182 W. Va. 289,387 5.E.2d

574 (1989). T o o B i o -

The Supreme Court has further stated the following:

“(rievance ralings involve a combination of both deferential and plenary review.
Sinee a reviewing court is obligated to give deference to factual findings rendered
by an administrative law judge, a circuit court is not permitted to substifute its
judgment for that of the hearing examiner with regard to factual determinations.
Credibility determinations made by an adminisirative law judge are similarty
enditled to deference. Plenary review is conducted as to the conclusions of law and
applications of law to the facts, which are reviewed de novo.” Syllabus point 1,
Calill v. Mercer County Board of Education, 208 W. Va. 177, 539 5.E.2d 437
(2000).

Syl pt. 1, Alderman v. Pocahontas Co. Bd. of Edue., 223 W. Va. 431, 675 B.E2d 507
(2009). :
FACTS AND DISCUSSION

By letter dated March 19, 2012, Petiﬁoner‘was dismissed from her employment with
Respondent, siating reasons set forth in a letter suspending her employment on December 21,
2011.

On March 26, 2012, Petitioner, through her attorney, Jane Moran, filed a level three
erievance with the Board contesting her suspension and dismissal from employment.

Petitioner was indicted for criminal charges related to the same reports that led t0 her
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suspensgion and dismissal by Respondent. Petitioner was represented by Joshua S. Ferrell m
defense of the criminal charges. '

On NMovember 28, 2012, Petitioner entered fto a Pretrial Disposition Agreement with the
Mingo County Prosecating Attorney"s Office whereby the criminal charges would be dismissed

in exchange for Petitioner remaining “permanently terminated from employment with Mingo

her dismissal. The agreement was signed by Petitioner, Joshuza 5. Ferrell, and then Proseociding

, Afomey, . Michael Sparks.

By letter of counsel dated January 9, 2013, Petitioner wformed the ALY that “1

respectfully request the withdrawal of fhe Grievance of Tina Grace. Ms. Grace has authorized his

request

On November 12, 2014, Petitioner filed a motion requesting that the Board rescingd her

prior withdrawal of the grievance and set aside the order disraissing the prievance. By order

* entered January 9, 2015, the ALY denied Petitioner’s motion, finding that there was “msufiicient

cause to overtumn those decisions and reinstate the grievance.” Petitioner appealed the Board’s
final order to the Court on Tanuary 30, 2015.

The crux of Petitioner’s argument is the public disclosure of f cormuption i Mingo County
jnvolving the prosecutor with whom she entered the agreement and judge who Iauﬁed it warrants
rescinding the withdrawal of het g:iévance. Additionally, Petitioner conitends the ALJ exceeded
statutory authority by Iu]mg on the motion to rescind withdrawal order.

Petitioner argues the ALY’s order is clearly wrong because it neglecté to address the
alleged public corruption in Mingo County related to this matter. In support of this contention,
Petitioner claims the wife of the former prosecutor of Mirngo County brought atlegations against
Petitioner in an atiempt to secure her tenure of Petitioner’s former school. However, the record
provides that there wers siltiple witnesses in this matier, along with an independent

investigation condusted by the Depariment of Health and Human Resources. Petitioner further

'ConEf‘SbﬁﬁbIsT;””éiﬁdFéﬁﬁﬁﬁ‘ér‘agfeédTb‘ seck volantary-dismissat of her grievance contesting————




e
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cluims that the ALYs decision inserts ncomrect facts in Jieu of the alleged scheme of
wrongdoing. However, Petitioner fails to pinpoint any factual finding that is Incorrect or
unsupported by the eﬁdence. Therefore, the Court finds this argument is without merit.

Second, Petitioner maintains that West Virginia Code § 6C-2-3(d) contemplates the same

jndge granting the Jisyissal st Tikewise adjudicate whether that dismissal be withdrawn. “A

statutory provision which 1§ clear and TNAMDIEHEoUS mﬁ'ﬁlﬁy‘e‘)iﬁresgesﬂie‘legislaﬁveﬁtent—‘—‘—‘ﬁ

will not be tierpreted by the courts buat witl be given fuft force and effect.” Syl. pt. 2, Stafe v.

. Epperly, 135 W. Va. 877, 65 3.E24 488 (1951).

West Virginia Code § 6C-2-3 (& provides the fﬁﬂoﬁéﬁg regarding the reinstaterent of
withdrawn grievatces:

__ {(d) Withdrawal and reinstatersent of grievance. — An employee may withdraw a
grievance at any time by filnga wiitien notice of withdrawal with the chief
administrator or the administrative law judge. The grievance may not be
reinstated by the grievant tnless seinstatement is granted by the ehief
odmyinistrator or the administrative law judge. Tf more than one employee is
named as a grievant, the withdrawal of one employes does not prejudice the Tighis

of anry other employee pamed in the grievance.

The statute does not provide that the original ALJ assigned to the underlying grievance must also
be the ALJ that detenﬁﬁes whethor to reinstate the grievance. Respondent argaes that if this
were the case, there could be circumsiances in which the original ALJ is no longer employed,
whereby no ruling could be issued. The Court agrees. The plain language of the statute confirms
that the motion for reinstaten;lent could be tuled upon by thé AT.T assigned to the case.”

Here, Petitioner, tmough counsel, voluntarily requested that her grievance be withdrawn.
The ALY held that this action was taken in accordance with the Pretrial Disposition Agreement
which Petitioner volunterily entered into with the advice of independent counsel. Additionally,
.ths ALJ detcrmined there was no indication or allegation that either attorney in the grievance
matter or criminal matier tmproperly represented Petitioner. Accozdingly, the ALY found

insufficient cause to overturn those decisions and reinstate the grievance.
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1m fhis metter, there is io indication of alegaiion that the aforementioned agreement was
. unlawfil or fraudulent. Likewise, nothing in the record provides that Petitioner was
misrepresented by counse! in her grievance proceeding or her separate coumsel in the related

-. criminal matier.

The Couet has thoroughly reviswed the pelition, briefs filed by the parties, entire receid,

L ST

and all pertinent Jegal authorities. For the forgoing reasons, the Court holds the ALY Isnot clearly
wrong in finding insatficiont causs i Teinsiate Petitioner’s grievanee.

CONCLUSION

The Court GRDERS the following: +he Decision of the Administrative Law Judge for the

West Vu‘glma Public Employees Gﬂevance Board is AFF]RMED 'Iherefore this matter is

hefeby BibBﬁSSEB and STEI{ZKE’Q from the ependecket ef the {Sea{t
The Clerk of the Court shall distribuie copies of this Order to the following:

. Richard A. Robh, Esquire
Post Office Box 8747 C
South Charleston, West Virginia 25303

Rebecea M. Tinder, Esquire
Bowles Rice, LLP

Post Office Box 1386
Charleston, West Virginia 25325

West Virginia Public Employees Grievance Board
1596 Kanawha Boulevard, East
Chatleston, West Virginia 253 11

Enter this Order the 8™ day of May, 2015.

Jam#’s C. Stucky, Judge
Thirteenth Judicial Cm;m:

STATE mwzmmmm
CAYNTY OF KANAWHA,

1, CATHY 5. GATSOH, BLEH.K OF CIRGH!T COUAT OF SA1D COUK
AND 1M SASD STATE, DD HERESY CERYLEY THAT THE FOBEROIN
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