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MEMORANDUM DECISION

Petitioner Henry Jenkins, by counsel Lori M. Waller, appeals the Circuit Court of Fayette
County’s February 9, 2015, order denying his petition for writ of habeas corpus. Respondent
David Ballard, Warden, by counsel Jonathan E. Porter, filed a response. Petitioner filed a reply.
On appeal, petitioner argues that the circuit court erred in denying his habeas petition on the
ground of ineffective assistance of counsel.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

Petitioner was convicted of felony murder and child neglect resulting in death following a
three-day jury trial in 2010. The circuit court sentenced petitioner to a term of imprisonment of
life with mercy for felony murder and a consecutive term of incarceration of three to fifteen
years for child neglect resulting in death. In 2011, petitioner filed a direct appeal with this Court
arguing that his convictions violated the prohibition against double jeopardy, the State presented
insufficient evidence to sustain a conviction for felony murder, and improper jury instructions.
Petitioner also argued that the circuit court’s decision to suppress his statement only during the
State’s case-in-chief was erroneous and that the circuit court erroneously permitted the admission
of gruesome photographs and character evidence pursuant to Rule 404(b) of the West Virginia
Rules of Evidence. By decision dated June 21, 2012, this Court affirmed petitioner’s convictions.
See Satev. Jenkins, 229 W.Va. 415, 729 S.E.2d 250 (2012).

In August of 2014, petitioner, pro se, filed a petition for writ of habeas corpus relief in the
circuit court. Thereafter, petitioner filed an amended petition for writ of habeas corpus relief,
with the advice of counsel, alleging numerous grounds for relief, including multiple allegations
that he received ineffective assistance of trial counsel. After two omnibus evidentiary hearings,
the circuit court denied petitioner post-conviction habeas corpus relief by order entered February
9, 2015. It is from this order that petitioner appeals.



This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
questions of law are subject to a de novo review.” Syllabus point 1, Mathena v.
Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateex rel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

On appeal, petitioner reasserts the same claims that were rejected by the circuit court.
Petitioner reasserts that his trial counsel was ineffective for failing to 1) subpoena a witness to
authenticate medical records to show that he attended the victim’s regular doctor appointments;
2) subpoena or call a medical expert to testify what effect the victim’s underlying medical
conditions contributed to his death; 3) call character witnesses on his behalf; 4) object to
inappropriate or prejudicial statements by the prosecutor; 5) make continuous objections
throughout the trial and seek appropriate curative instructions; and 6) file a motion for change of
venue due to pretrial publicity. Petitioner also reasserts that his trial counsel was ineffective for
admitting an element of a crime. He again argues that all of these errors constitute cumulative
error warranting reversal of the circuit court’s order.

Upon our review and consideration of the circuit court’s order, the parties’ arguments,
and the record submitted on appeal, we find no error or abuse of discretion by the circuit court.
Our review of the record supports the circuit court’s decision to deny petitioner post-conviction
habeas corpus relief based on these alleged errors, which were also argued below. Indeed, the
circuit court’s ninety-four page order includes well-reasoned findings and conclusions as to the
assignments of error raised on appeal. Given our conclusion that the circuit court’s order and the
record before us reflect no clear error or abuse of discretion, we hereby adopt and incorporate the
circuit court’s findings and conclusions as they relate to petitioner’s assignments of error raised
herein and direct the Clerk to attach a copy of the circuit court’s February 9, 2015, “Order
Denying and Dismissing Petition” to this memorandum decision.

For the foregoing reasons, we affirm.

Affirmed.

ISSUED: April 12, 2016

CONCURRED IN BY:

Chief Justice Menis E. Ketchum
Justice Robin Jean Davis



Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Allen H. Loughry Il
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IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

HENRY C. JENKINS, Petitioner,
V. Case No. 12-C-283
Paul M. Blake, Jr., Judge
DAVID BALLARD, Warden,
Mount Olive Correctional Complex, Respondent,
ORDER

DENYING AND DISMISSING PETITION

This matter is before the Court on a Petition for Writ of Habeas Corpus Ad Subjiciendum
originally filed by Petitioner, Henry C. Jenkins, pro se, on August 30, 2012 (“Original
Petition”). On February 14, 2014, the Petitionet, by and through counsel, Thomas K, Fast, Esq.,
ﬁled an Amended Petition For A Writ Of Habeas Corpus Ad-Subjiciendum. This Court
conducted an omnibus evidentiary hearing on May 5, 2014, The Court conducted a second
evidentiary hearing on May 14, 2014. Following the latter evidentiary hearing, both parties were
ordered to submit proposed findings of fact and conclusions of law to the Court for iis review.
The Court has since rece'ivéd said proposed findings of fact and conclusions of law from both the
Petitioner and Respondent,

The Court has carefully reviewed the relevant portions of the record, the filings in this
matter, and the relevant legal authority and has carefully considered the parties’ arguments and
the evidence presented at the evidentiary habeas corpus hearings, Based upon the following
findings of fact and conclusions of law, the Couit is of th’f_a opinion that the Petition for Writ of

Habeas Corpus Ad Subjiciendum should be, and hereby is, DENIED and DISMISSED, with
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prejudice, and enters this comprehensive Order Denying And Dismissing Petition pursuant fo
Section 53-4A-7(c) of the West Virginia Code and Rule 9(c) of the West Virginla Rules
Governing Post-Conviction Habeas Corpus Proceedings.

STATEMENT OF THE CASE

On November 14, 2009, Petitioner’s fourteen (14) year old son, C.C.J . suffered cardiac
arrest at the Petitioner’s home and collapsed into a vegetative state. C.C.J. had struggled with
cystic fibrosis throughout his life. On November 19, 2008, C.C.J. died at Women and Children’s
Hospital in Charleston, West Virginia. At the time of his death, C.C.1. resided in Fayette County,
West Virginia, with his father, the Petitioner. The child’s mother, Naomi Griffith, was
incarcerated at Lakin Correctional Facility at the time of death. Both the Petitioner and Ms.
Griffith had been frequent abusers of pain medications throughout C.C.J’s life.

While C.C.J. was at Women and Children’s Hospital prior to his death, Fayette County
Sheriff’s Detective Jim Sizemore received a referral from CPS regarding his condition and began
an im-resﬁgation into the eircuwmstances of his collapse.

Following a post-mortem autopsy performed by Dr. Zia Sabet of the West Virginia
Medical Examiner’s office, the initial cause of C.C.J.’s death was reﬂef:ted on the death
certificate as “hypoxic encephalopathy due to broncho-pneumonia and cystic fibrosis” and
diabetes mellitus, Type I, was listed as another significant condition. The death was initially
classified as “natural” on the death certificate.

The official toxicology report issued by Dr. James Kraner, Chief Toxicologist of the State

Medical Examiner's Office, on January 21, 2014, stated that analysis conducted on the blood -

| Consistent with the West Virginia Supreme Court of Appeals’ cusiomary practice, this Court will refer to the
minor by his initials rather than by his full name. See, e.g., In re Emily, 208 W. Va. 325, 540 S.E.2d 542 (2000).
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samples that were first taken at the hospital on November 14, 2008, revealed the presence of
oxycodone at a level of 0.06 mg/L, and diazepam at a level of 0.04 mg/L. These levels were
considered to be therapeutic as they were of a ;:onceniration range typically expected when the
drugs were used as prescribed by a physician. C.C.J. did not, however, have a prescription for the
drugs that were found in his system, nor had the controlled substances been administered by the
hospital or physicians in the course of his immediate treatment following his collapse on
November 14, 2008.

On May 22, 2009, Detective Sizemore obtained an arvest wairant for the Peti.tioner
charging him with “death of a child by a parent” in violation of W.Va. Code §61-=8i)-2a. The
Petitioner was subseéuently arrested on the warrant on May 27, 20009.

On July 28, 2009, Dr. Zia Sabet and Dr. I;iaplan issued a *Report of Death vestigation
and Post-Mortem Examination Findings” wherein the two doctors opined “that tC.C.J Jald-
year-old male teenager, died as the result of combined oxycodone and diazepam intoxication
resulting in fatal hypoxic encephalopathy following a 5-day hospitalization, without documented
prescﬁétion access to oxycodone and diazepam. Cystic Fibrosis and insulin dependent diabetes -
mellitus are potentially contributory conditions.” The report further reflects that it was the
doctors’ opinion that “[gliven the uncertain circumstances surrounding the acquisition and fatal
abuse of pharmaceuticals by this miner child, as well as the potentiaily contribuiory role of
unreported caretaker neglect to provide timely medical rescue, the manner of death is best
classified as undetermined.”

On September 9, 2009, a Fayette County Grand Jury returned an indictment against the

Petitioner for the criminal offenses of felony murder in violation of W.Va. Code § 61-2-1;
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delivery of a controlled substance, to-wit oxycodone, in violation of W.Va. Code § 60A-4-401;

death of a child by a parent, guardian or custodian in violation of W.Va. Code § 61-8D-24; and

child neglect resulting in death in violation of W.Va. Code § 61-8D-4a(a).

Petitioner’s jury trial began on May 4, 2010. Prior to any testimony being presented, the
State orally m(;;red to disiniss Count Four of the indictment, child neglect resulting in death in
violation of W.Va. Code § 61-8D-4a(a). The Court granted the State’s motion. The Court then
procesded with Petitioner’s irial on the remaining counts of the indictment.

Evidence adduced at Petitionet’s trial revealed that on the gvening of November 13,
2008, Holly Burdette arrived at the Petitioner’s home around 10:00 p.m. in respense to a call
from C.C.J. requesting a ride for both he and the Petitioner. Ms. Burdetts, Marshall Walker, and
Shaun Stark were drinking toéether, and as Ms. Burdette did not have a vehicle, she asked them
to give Petitioner and C.C.J. aride. Aﬁer picking up C.C.J. and the Petitioner, they all travelled
to the home of Josh Setile, a local drug dealer, where Petitioner went inside M, Settle’s
residence and traded a bag of C.C.J."s Nascar memc.JrabiIia collection for three oxycodone ‘30’
pills. Mr, Settlc testified that C.C.J. was not in the residence at the time the pills were exchanged.
Once the trade was complete, the Petitioner exited the residence with Mr. Settle, where they
conversed for a short time. At Mr. Settle’s request, Petitioner, C.C.J., and Mr. Settle went back
into the residence so that Mr. Settle could show C.C.J. a knife. Shortly thereafter, Pefitioner and
C.C.J. exited, got back into the car, and returned to Petitioner’s residence.

Ms. Burdeite testified at irial that she had observed only two of the threc oxycodone pills
that Petitioner had obtained from Mr. Settle. Aﬁer receiving one of the pills from the Petitioner,

Ms. Burdette and Mr, Stark went to a neighbor’s trailer. After a short time visiting with the




occupants of the nei-ghboring trailer, Ms. Burdette and Mr. Stark returned to the Petitioner’s
trailer. Upon their rétum, Ms. Burdette found C.C.J. on the front porch vomiting. Ms. Burdetts
testified that over the next hour or so she observed that C.C.J. had dilated eyes, was scratching -
himself, and that he vomited again. Ms, Burdette further testified that when she asked the
Petitioner what was going on, the Petitioner had responded that C.C.J. had “done” a little bit of
the oxycodone. During the ensuing hours, C.C.J. had fallen aslesp while the Petitioner and Ms.
Burdeite remained awake, Ms. Burdetie testified that C.C.J. had awakened once and vomited

- apain, but that C.C.J. had indicated that he felt better and just wanted to go to slegp rather than
going to a hospital. Eventually the Peﬁtioner had fallen aslesp on the couch, while Ms. Burdette
had siept on a matress on the floor with Mr. Stark.

M, Burdette testificd that when she awoke the following moming, Petitioner was awake
siiting in a chair, smoking a cigarette, and talking on the phone. Ms. Burdette testified that the
Petitioner asked her for a valium and she went to refrieve him one from her purse, where she
discovered that all but two (2) of her recently filled ninety (90) pill prescription were gone. At
approximately this same time, Ms. Burdette noticed a loud gurgling noise coming from C.C.1.
Upon attempting to wake C.C.I., Ms. Burdette discovered that C.C.J. was not breaﬂﬁng and had
a faint pulse. Mr. Stark then began attempting to revive C.C.J. by administering CPR and Ms.

Burdette directed the Petitioner to call 911, The Petitioner was receiving phone calls and did not

call 911 at that time.

There was conflicting testimony adduced at Petitioner’s frial regarding the length of time

resuscitation efforts were attempted prior to the Petitioner contacting 911. State witness, Holly

Burdette, and Defense witness, Marshall Walker, testified that it was approximately thirty (30)
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minutes to an hour, while Defense witness, Shaun Stark, testified that it was éom ten (10) to
fifteen (15) minutes. Testimony was consistent, however, that Mr. Stark and Ms. Burdette
initially attempted CPR after discovering C.C.J. was in disiress; the Petitioner, Mr. Stark, and
Ms. Burdeito attempted to move C.C.J. into the bathroom to revive C.C.J. through the use of cold
water; and C.C.J. was moved back into the living room where Mr. Stark resumed CPR, piior to

the Petitioner contacting emergeney services.

At 10:20 a.m. on November 14, 2008, EMS responded to a 911 call from the Petitioner’s

~ home. The caller reported that a fourteen yeat old male was experiencing shortness of breath.

Upon the arrival of the ambulance, EMS personnel found C.C.J. not breathing and in full cardiac
arrest. C.C.J. was transported by ambulance to Plateau Medical Center and was subsequently

transported to Women and Children’s Hospital in Charleston, West Virginia, where he remained

" hospitalized in a vegetative state until his death on November 19, 2008.

Ms. Burdette testified that Petitioner told her approxirpately a week after C.C.J.’s death,
that he felt responsible for C.C.}.’s death because he had shot C.C.J. up with an D;ycontin 30.
Moreovet, tape recorded phone conversaiions between the Petitioner and C.C.J .’s mother, Naomi
Griffith, while she was incarcerated at Lakin Correctional Facility, wete obtained by the

investigating officer, Detective J.K. Sizemore, and admiited into evidence at Petitioner’s frial,

- During one of these conversations, Pefitioner admitted to Ms. Griffith that C.C.J. had “snorted” a

307 [n another conversation, Petitioner advised Ms, Griffith that C.C.J. had been obtaining
drugs from “other places too,” Ms. Griffith further testified about two prior incidents preceding
C.C.J.’s death, where the Petitioner had admitted to having given C.C.J. controlled substances

(klenopin and valiurn) which were not prescribed to C.C.J.
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Dr, Zia Sabet tegtiﬁed that scratching sensitive skin areas and votniting were some of the
immediate side effects caused bff the consumption of an opiate drug. Dr. Sabet further testified
that scratches that were present on C.C.J.’s back were indicative of the typical effecis of opiate
use. Dr. Sabet also testified on direct, cross, and re-ditect examination that, due to C.C.1.’s
medical condition, oxycodons and diazepam intoxication contributéd to C.C.J."s death.

At the conclusion of all testimony and the closing arguments of counsel, the jury received
instructions from the Court. As part of these instructions, the jury was instructed that the charge
previously contained in count four, “child neglect resulting in death”, was a lesser included
offense of count three, “death of a child by a parent”, The jury was then left to their deliberation.

During deliberation, the jury submitted a handwritten note io the Court wherein the Jury

asked the following question: “Does the felony that was committed have to gause the death or

contribute to 117" After considerable discussion betwsen the Court end counsel, the Court passed

a hote back to the jury stating,
Ladies and gentlemen of the jory, [ have received your note and regret that I am
unable to further answer the question you asked, I know you were attentive to the.
instructions as they were read to you by the Court. They cannot be read to you
again. Each individual should rely upon their own memory in answering the
question, You may now continue to deliberate toward verdicts in this case.
Following several more hours of deliberation, the jury refurned a verdict finding the
Petitioner guilty of the offense of felony murder with a recommendation of mercy, and guilty of

the offense of child neglect resulting in death as a lesser included offense of death of a child by a

parent, goardian or custodian.
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RELEVANT POST-CONVICTION PROCEDURAL HISTORY AND GENERAL
" FINDINGS OF FACT

1. On JTune 23, 2010, as reflected in the Court’s Sentencing And Commitment Order entered
June 28, 2010, the Court sentenced the Petitioner to lifs with a recommendation of mer;zy
on the count of felony murder, and three to fifteen years on the count of “child neglect
resultingh in death.” The Court further ordered that the seniences were fo be served
consecutively. | -

2. On July 16, 2010, Petitioner, pro se, filed a Notice Of Intent To Appeal.

3. On July 27, 2010, Petitioner, by and through counsel, E. Scott Stanton, Esq., filed a
second Notice Of Intent To Appeal.

4. On October 28, 2010, the Court entered an Agreed Resentencing Order wherein the Court
resentenced the Petiti.oner for purposes of appeal due to Petitioner experiencing 2 delay in
receiving the trial transcripts. |

5. On February 28, 2014, the Petitioner, by and fhrough counsel, E. Scott Stanton, Esq.,
filed a petition for appeal with the West Virginia Supremé Court of Appeals. Petitioner
raised the following six (6) issues on appeal:

1) The circuit court erred in allowing the State to proceed against him for the
offenses of felony murder, the underiying felony being delivery of
oxycodone; death of a child by a parent, the cause of death being
impairment of physical condition by delivery of oxycodone; and child
neglect resulting in death, the neglect allegedly being allowing or
permitting child to abuse oxycodone,

2) In proceeding under a felony murder theory, the State’s evidence was

insufficient to prove that: 1) the delivery of the oxycodone itself caused
the death of C.C.J. and 2) that Petitioner delivered either of the controlled

substances, oxycodone or valium, to C.C.L

3) The jury did not receive proper instructions,
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4)

5)

The cireuit court erred in its decision to suppress Petitioner’s prior
statemnent fo law enforcement only for purposes of the State’s case in
chief. )

The circuit court exred in permitting the state to admit photographs taken
of C,C.J.’s body duting the avtopsy.

The circuit court erred in permitiing the use of 404(b) evidence regarding
certain prior incidents where C.C.J. had obtained controlled substances
with Petitioner’s knowledge and cooperation.

6. On June 21, 2012, by per curiam opinion, the West Virginia Supreme Court of Appeals

affirmed the Pstitioner’s conviction.

7. On August 30, 2012, the Petitioner, pro se, filed a Petition Under W.Va. Code $§53-44-1

For Writ Of Habeas Corpus and attachments.

8. On Soptember 11, 2012, the Court entered an Order Appointing Counsel wherein the

' Court appointed Thomas K. Fast, Esq., s habeas counsel for the Petitioner (“Habeas

Counsel”) and directed Habeas Counsel to file an amended omnibus habeas corpus

petition.

9. On April 26, 2014, the Petitioner filed a Pleading with Losh v. McKenzie List (“Losh

Lisr”)y wherein the Petitioner listed the following twenty-nine (29) alleged grounds he

intended to assert in the habeas proceeding:

1)

2)

3)

4)

3)

6)

7)

8)

9

10)

( 11)
12)

Statute under which conviction obtained unconstitutional;
Tndictment shows on face no offense was committed;
Prejudicial pre-trial publicity,

Denial of counsel;

Consecutive sentences for same transaction;

Coerced confessions;

Suppression of helpful evidence by proseeutor;
State’s knowing use of perjured testimony;
Information in pre-sentence repott erroneous;
Ineffective assistance of counsel,

Double jeopardy;

Irregnlarities in arrest;




——

13)
14)
15)
16)
17
18)
19)
20)
21)
22)
23)
24)
25)
26)
27)
28)
29)

Challenges to the composition of grand jury or its procedures;
Defects in indiciment; /
Improper venue; -

Refisal to subpoena witnesses;

Non-disclosure of Grand Jury minutes;

Refusal to turn over witness notes opposed to time of trial;
Claims concerning use of informers to convict;

Constitutional errors in evidentiary rulings;

Instructions to the jury;

Claims of prejudicial statements by prosecuior;

Sufficiency of evidence;

Severer sentence than expected;

Excessive sentence;

Ex Post Facto Law;

Refusal to allow lesser included offense;

Cumulative effect of numerous errors;

Newly discovered evidence.

10. On October 2, 2013, the Court entered an agreéd Habeas Corpus Proceeding Scheduling

and Transport Order submitted by the parties, wherein the following guidelines were

established:
1)

2)

3)

An amended petition was to be filed by October 4, 2013;

Any responsive pleading was to be filed 1o later than November 1, 2013;
and

An ommnibus habeas corpus evidentiary hearing was scheduled for January
6, 2014, at 9:00 a.m.

11, On October 31, 2014, Petitioner, by and through, Habeas Counsel, filed a Motion To -

Amend Scheduling Order To Enlarge Time.

12. On December 23, 2013, following a hearing on Petitioner’s motion, the Court entered an

Order wherein the previously established guidelines were amended as follows:

D

Amended petition to be filed on or befors February 14, 2014;

2) Any responsive pleading to be filed on or before March 14, 2014;
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3) List of witnesses to be filed by May 2, 2014; and

4) An omnibus habeas cotpus evidentiary heating to commence on May 5,
2014, at 9:00 a.m.

13, On Fehruary 14, 2014, the Petitioner, by and through Habeas Counsel, filed an Amended
Petition For A Writ Of Habeas Corpus Ad-Subjiciendum (“Amended Petition”) wherein
the Petiﬁoner incorporated the twenty-nine (29) grounds for relief previously listed in the
Losh List into the following twelve (12) contentions:

1) Defects in the indictment and jury instructions;
2) The Court improperly instructed the jury;

3) Petitioner was denied his constitutional right to covnsel [ineffective
assistance of counsel];

1. Telling the jury there was proof of delivery.

2. Failure to object to lay witness’opinion on legal weight of
evidence.

3. Failure to object to inappropriate prejudicial comments of the
prosecution.

4. Tailure to disclose or call any expert witnesses.
5. Failure fo object to extensive leading questions.

6. Failure to object to substantive testimony over exhibits marked for
identification only. '

7. Failure to object and seek curative instruction over lay witnesses
testifying as experts, '

8. Failing to object and seek curative instruction over inappropriate
bolstering of other witnesses’ credibility.

0, Fajlure to have authenticating witness.

10. Failing to establish when blood was drawn.
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4)

8)

9)
10)

11)

12)

The Petitioner was unfairly prejudiced by statements of the prosecutor;

Petitioner asserts that he was subjected to multiple punishments for the
same ctiminal actions violating doubls jeopardy principles;

Petitioner incurred prejudicial pre-trial publicity;
Petitioner was subjected to irregulatities in his arrest;

Petitioner’s trial counsel refused to subpoena withesses necessaty for his
trial;

Constitutional errors in evidentiary mlings;
The evidence was insufficient;

Petitioner’s rights were violated for refusal to allow the lesser included
offense of voluntary manslaughter; and

Petitioner is entitled to a new trial due to the cumulative effect of all the
aforementioned errors and violations of his rights.

14. On May 5, 2014, an omnibus habeas corpus evidentiary hearing was conducted in the

15.

matter (“Omnibus Hearing”). Prior to the Court taking testimony, the Petitioner

acknowledged on the record that the Losh List was a complete and accurate reflection of

those grounds for relief that the Petitioner wished 1o assert and that, with the assistance of

counsel, he was waiving all other grounds not asserted in the Losh List. The Court then

proceeded to hear the testimony of Nancy S. Fraley, Esquite (“Trial Co-Counsel”), and

E. Scott Stanton, Esquire (“Trial Counsel”) (both referred to collectively as “Counsel”).

At the conclusion of the hearing, the Court recessed the matter until May 14, 2014.

On May 14, 2014, the Court resumed the Omnibus Hedring. At this hearing the Petitioner

testified and Trial Counsel was called to testify as a rebuttal witness. At the conclusion of

the hearing the Court directed the Petitioner fo submit proposed findings of fact and
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conclusions of law by August 15, 2014. The Court further directed the Respondent to file

proposed findings of fact and conclusions of law within thirty days of Petitioner’s filing.

16. On August 15, 2014, counsel for the Petitioner filed Proposed Findings Of Fact And
Conclusions Of Law Submitted By Petitioner for the Cowrt’s consideration.

17. On September 22, 2014, counsel Afor the Respondent filed Findings Of Fact And
Conclusions Gf Law Regarding Pelition For Habeas Corpus Relief for the Court’s
consideration.

ULTIMATE FINDINGS OF FACT AND CONCLUSIONS OF LAW

The right to petition the Court for a posi-conviction writ of habeas corpus is guaraniced
by the West Virginia Constitution, Article 11, Section Four. Post conviction habeas corpus
;;rooeadings are governed by the West Virginia Rules Governing Post Conviction Habeas Corpus
Proceedings in West Virginia, (referred to hereinafter as “Rule” OI‘“RI]]GS;’), and West Virginia
Code §53-4A—1, et seq. Pursuant thereto, this Court finds that it has jurisdiction over the subject
matter of this proceeding.

In general, the post-conviction habeas corpus statute, W.Va.Code, 53-4A-1 et seq. (1967)
contemplates that every person convicted of a crime shall have a fair trial in the circuit court, an
opportunity fo apply for an appeal, and one omnibus pest-conviction habeas corpus hearing at
which he may raise any collateral issues which have not previously been fully and fairly
litigated. Losh v. McKenzie, 166 W. Va. 762, 764, 277 S.E.2d 606, 609 (1981). A person
convicted of a crime is ordinarily entitled to only one post-conviction habeas corpus proceeding.
See Syl. Pt. 1, in patt, Gibson v. Dale, 173 W.Va, 681, 319 S.E.2d 806 (1934); 8yl. Pt. 1,

Markley v. Coleman, 215 W.Va. 729, 731, 601 8.E.2d 49, 51 (2004), per curiam.

-13-
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The Petitioner is currently incarcerated at Mount Olive Correctional Complex on
sentences inposed by this Court as a result of a Féyette County Petit Jury convicting him of
murder in the first degree, a felony, as a result of the death of C.C.J. occurring during the
comimission of the felony crime of delivery of a controlled substance, with a recommendation of
mercy and guilty of the offense of ¢hild neglect resulting in death as a lesser included offense of
death of a child by a parent. The Court finds that Petitioner’s Losh List, Amended Petition, and
the contentions asserted therein, are appropriately before this Court for consideration.

At the omnibus habeas corpus hearing, a petitioner is required to raise afl grounds known

or that reasonably could be known by the petitioner. Markley v, Coleman, 215 W. Va. 729, 732-
33, 601 5.E.2d 49, 52-53 (2004). “TA] [c]ircuit court denying or granting relief in [a] habeas
corpus proceeding is statutorily required to make specific findings of fact and conclusions of law
relating to each confention advanced by petitioner, and to state [the] grounds upon which [the]

matter was determined.” Syl, Pt. 4, Markley v. Coleman, 215 W. Va, 729, 731, 601 S.E.2d 49, 51

(2004); See Syl. Pt. 1, State ex rel. Watson v, Hill. 200 W.Va, 201, 488 S.E.2d 476 (1997); See

also Syl. Pt. 8, State ex rel. Vernatter v. Warden, West Virginia Penitentiary, 207 W.Va. 11, 14,

528 S.E.2d 207, 210 (1999).

The Petitioner raises a total of twenty-nine (29) grounds for relief in his Zosh List and
Amended Petition. The Court will now proceed to address each of the grounds raised by the

Petitioner.

I Grounds That Have Been Previously Adjudicated On The Merits or That
The Petitioner Knowingly And Inteltigently Failed To Assert On Direct

Appeal

-14-
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The Petitioner appealed his conviction and sentence o the West Virginia Supreme Court
of Appeals. Fo]lowil_lg the West Virginia Supreme Court of Appeals issuing an opinion in that
matter, the Petitioner initiated the subject proceeding wherein Petitioner asserted a total of
tweniy-nine (29) grounds for relief in his Losh List and subs-equenﬂy combined many of the
twenty-nine (29) grounds into the twelve (12) contentions raised in Petitioner’s Amended
Petition.

The Court notes that thei'.osh List is extensive and the Amended Petition is convoluied

and unfocused, See generally Losh v. McKenzie, 166 W. Va. 762, 770, 277 8.E.2d 606, 612

(1981) (noting 1) that generally only a few groﬁnds will be applicable in any habeas proceeding; .
2) that it is habeas counsel’s responsibility to focus the issues; and 3) that the Losk List should
not be abused). The Amended Petition combines many points raised in Petitioner’s Losk List
under various alleged contentions and title headings, while essentially putting forth the same
substantive arguments that were previcusly put forth on direct appeal and in procesdings before
the Trial Court, Additionally, some contentions that were raised and argued on direct appeal are
simply raised again in this habeas proceeding with altered or slightly modified substantive -
arguments. Be that as it may, this Court remainis mindful that in considering the contentions put
forth by the Petitioner, substance, not form, controls. See W, Vi, Code § 53-4A-6 (West).

The Court will now address those grounds that have been fundamentally and essentially
raised in prior proceedings or were known and could have been raised in prior proceedings.

West Virginia Code §53-4A-1 provides, in relevant part, that a person convicied of a
crime and incarcerated under a sentence of imprisonment may file a petition for writ of habeas

corpus ad subjiciendum asserting certain grounds and secking release
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if and only if such contention or contention and the grounds in fact or law relied
upon in support thereof have not been previously and finally adjudicated or
waived in the proceeding which resulted in the conviction and sentence, or in a
proceeding or proceedings on a prior petition or pefitions filed under the
provisions of this article, or in any other proceeding or proceedings which the
petitioner has instituted to secure relief from such conviction or sentence.

—

W. Va. Code §53-4A-1(a). West Virginia Code §53-4A-1 clearly defines the circurnstances
under which a contention is deemed to have been previously and finally adjudicated, as well as

when a contention is deemed to have been previously waived.

[A] confention or contentions and the grounds in fact or law relicd upon in
support thereof shall be deemed to have been previously and finally adjudicated
only when at some point in the proceedings which resulied in the conviction and
sentence, or in a proceeding or proceedings on a prior petition or petitions filed
under the provisions of this article, or in any ofher procesding or proceedings
instituted by the petitioner to secure relief from his conviction or sentence, there
was a decision on the merits thereof after a firll and fair hearing thereon and the
time for the taking of an appeal with respect to such decision has not expired or
has cxpired, as the case may be, or the right of appeal with respect to such
decision has been exhausted, unless said decision upon the merits is cleatly

wrong,
West Virginia Code §53-4A-1(b).

[A] contention or contentions and the grounds in fact or law relied wpon in
suppott thereof shall be deemed to have been waived when the petitioner could
have advanced, but intelligently and knowingly failed to advance, such contention
or contentions and grounds before trial, at trial, or on direct appeal (whether or not
said pefitioner actually took an appeal), or in a proceeding or proceedings on a
prior petition or petitions filed under the provisions of this article, or in any other
proceeding or proceedings instituted by the petitioner to secure relief- from his
conviction or sentence, unless such contention or contentions and grounds aie
such that, under the Constitution of the United States or the constitution of this

state, they cannot be waived.
West Virginia Code §53-4A-1(c).
The West Virginia Supreme Coust of Appeals previously analyzed W.Va. Code §53-4a-1

and provided a thorough explanation of the Couit’s application of the concepts of final

-16-




—

o

—~

adjudication and waiver in relation to grounds assested in a habeas corpus proceeding. See Losh
v. McKenzie, 166 W. Va. 762, 277 5.E.2d 606 (1981); See also Ford v. Coiner, 156 W. Va. 362,
196 S.E.2d 91 (1972). |

Tn terms of final adjudication, a habeas petitioner may seek review of a collateral ssue If
that issue has not previously been fully and fairly litigated during the frial, on appeal, or during a

prior habeas corpus proceeding, See 53-4A-1(b); See alse Losh v. McKenzie, 166 W, Va. at 764,

277 8.B.2d at 609. An issue has been fully and fairly litigated when af some stage in the past
proceedings, the proponen raises and argues the issue and the presiding court makes a decision

on the merits of that issue. Losh v. McKenzie, 166 W, Va. at 766-07, 277 5.E.2d af 610.

Collateral issues which were known, or with reasonable diligence could have been
known, at the time of a prior proceeding, and were not raised by a petitioner in that proceeding,
are presumed to have been knowingly and intelligently waived. Sez Ford v. Coiner, 156 W. Va,

at 367-68, 196 S.E.2d at 95 (emphasizing that the issue must have been known or could have

been known at the time of the prior proceeding); See also Losh v. McKenzie, 166 W, Va. at 765-
67, 277 S.B.2d ai 609-10 (noting that the question of whether the issue was known or reasonably

could have been known must be answered based upon surrounding facts and circumstances). The

“knowing and intelligent waiver of issues that could have been raised in a prior proceeding, but

were not raised, is further solidified when a petitioner was represented by counsel during the

prior proceeding, See generally Losh v. McKenzie, 166 W. Va. af 765-67, 277 8.E.2d at 609-10,
The Petitioner raised the following assignments of error on direct appeal to the West

Virginia Supreme Court of Appeals: 1) Election of Charges; 2) Sufficiency of Evidence; 3) Jury

Tnstructions; 4) Suppression of Petitioner’s Statement; 5) Gruesome Photographs; and 6) 404(b)
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Rvidence. See State v. Jenkins, 220 W. Va. 415, 729 8.E.2d 250 (2012). On appeal, the
Petitioner raised, and the Supreme Court of Appeals subsequently addressed, various issues
under Petitioner’s election of charges and sufficiency of evidence assignments of error. By per
cutiam opinion, the Supreme Court of Appeals fully adjudicated all of these issues on the metits.
Id. The Petitioner now attempts to raise many of these same issues that were previously
addressed by the Supreme Court of Appeals and/or by the Trial Court, by only slightly
modifying the form of the contention and putting forth, for all infent and purpose, the same
substantive argument. |

- Aftera thoroﬁgh review of the record, the Losh List, the Amended Petition, and the
opinion jssucd by the West Virginia Supreme Court of Appeals, this Court finds and concludes
that the following grounds contained in Petitioner’s Losh List have been substantively addressed
and fully and fairly adjudicated cither upon direct appeal or in an underlying proceeding before
the Trial Coutt; 1) Coerced confessions; 2) Double jeopardy; 3) Constitutional errors in
evidentiary rulings; 4) Instructions to the jury; 5) Consecutive sentences for the same transaction
and 6) Sufficiency of the evidence.

Although not incorporated into the Petitioner’s Amended Petition, the Petitioner also
raised the issue of the admission of 404(b) evidence once again in his Original Petition. This
Court finds that the contention concemning the admission of 404(b) evidence had also been fully
and fairly adjudicated by the Supreme Court of Appeals on direct appeal.

Further, in as much as the foregoing grounds have been slightly modificd and reasserted
in this habeas proceeding, this Court also finds: 1) that the Petitioner was well aware of the facts

and circumstances that served as the basis for the grounds asserted on direct appeal, 2) that, at
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the time of the direct appeal, the Petitioner could have advanced, but did not advance, all of the
possible alternative arguments regardiﬁg the grounds .asserted on direct appeal, and 3} that the
Petitioner has failed to overcome ihe presumpiion that he knowingly and intelligently failed to
advance other alternative argnments on those grounds previously asserted on direct appeal.
Based upon the foregoing, this Court finds and concludes that the Petitioner knowingly and
intelligently waived those alternative argmﬁents not advanced on the contentions or grounds
previously asserted on direct appeal.

The Petitioner also asserts in the Losk List and the Amended Petition that irregularities in
his artest violated his constitutional rights. The Petitioner’s Amended Petition and omnibus
hearing testimony raises this issue only in the context of a statement that was given to law
enforcement at the time of Petitioner’s arrest, The Petitioner offered this Court no other
explanation as to how irregularities in Petitioner’s arrest violated Petitioner’s fundamental
constitutional rights or adversely affected Petitioner’s trial.‘ .

In a pre-trial proceeding to suppress the statement taken at the time of arrest, this Court,
finding that the purpose and manner of conduct of the interview was to induce a statement,
suppressed the use of the statement during the State’s case in chief but permiited the State to use
the statement for impeachinent purposes on rebuttal if the Petitioner chose to testify af frial, See
April 27,2010, Motions Hearing Transcript, pp. 30-3Z; See alse Order entered May 6, 2010. On
direct appeal, the Petitioner raised the issue regarding the circumstances surrounding the arrest
and the Court’s subsequent ruling on the use of the improperly ointained statement. See Jenkins,
229 W. Va, at 432, 729 8.B.2d at 267. Based upon a review of these past proceedings, this Court

finds that the issue, regarding the statement that was obtained as a result of the frregularities in
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Petitioner’s arrest, was fully adjudicated both before the Trial Court d'uring pre-trial proceedings
and before the West V_irgﬁnia Supreme Court of Appeals on direct appeal. '

In addit-ion to Petitioner’s irregularities in arrest argument failing because it was
previonsly adjudicated, it also fails because it is not cognizable in this habeas proceeding. The
mere fact that Petitioner may have been subjected to irregularities during his arrest, in and of
itself, does not warrant relief in habeas corpus. “Imprisonment under the process or order of a |
court of competent jurisdiction, however irregular or erroneous, not being void, is not illegal
imprisonment, so as to watrant discharge on habeas cotpus.” Syl. Pt. 2, Ex parte Evans, 42 W.

Va, 242, 24 §.E. 888 (1896). Even when alleged errors and irregularities are supported by the

 record, if they do not infringe upon a fundamental state or federal constitutional right, they are

simply not reviewable in a habeas proceeding. See Syl. Pt. 1, 2, id. (explaining that mere
irregularity and error in process or proceedings not sufficient to warrant remedy in habeas
corpus); See also United States v. Mechanik, 475 U.8. 66, 71-72, 106 8. Ct, 938, 942, 89 L Ed.
2d 50 (1986) (providing that errors, defects, irregularities, or variances not affecting substantial
rights shall be disregarded).

In the case at bar, the Court prohibited the prosecution from using Pétitioner’s arrest
statement in the prosecution’s case in chief. Although the prosecution was permitted to uss the
statement on rebuttal if the Petitioner chose tp testify, the prosecution actually did not utilize the
statement for any purpose during Petitioner’s trial. Since the statement was nof used by the
prosecution for any purpose, the Petitioner was not prejudiced in the presentation of his case at
trial, As such, this Court finds and concludes that the alleged irregulatities in Petitioner’s arrest

simply do not rise to a constitutional level cognizatit in this habeas proceeding.
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II.  Random Grounds Abandoned And Waived For Lack Of Support

The Petitioner fails to provide any evidence, argument, or explanation in support of many
of the remaining twenty-three (23) grounds asserted in the Petitioner’s Losh List;

A habeas petitioner bears the burden of establishing by a preponderance of the evidence

that he is entitled to the relief sought. See Syl. Pt. 1, 2, State ex rel, Scoit v. Boles, 150 W. Va,

453, 147 3.E.2d 486, 487 (1966). A petitioner must establish that his contention has merit; refief
will not be granted in habeas corpus for claims which are undeveloped by a petitioner and not

adequately supported by the record, See Markley v. Coleman, 215 W. Va. 729, 734, 601 S.E.2d

49, 54 (2004) (per curiam)-citing Losh v. McKenzie, 166 W. Va. 762, 771, 277 8.E.2d 606, 612

(1981) (noting that allegations must have adequate factual support for appointment of counsel,

hearing, or issuance of the writ); See alse n. 7, id. {drawing a distinction between habeas corpus
allegations asserted that lack adequate factual support warranting review and randomly selected
habeas corpus allegations that are without merit because they are undeveloped and unsupporied
by the record). “[A] [mere] skeletal ‘argument,” reatly nothing more than an assertion, does not

preserve a claim.” State ex rel. Hatcher v. McBride, 221 W, Va. 760, 766, 656 S.E.2d 739, 795

(2007) quoting State Dept. Of Health v. Robert Morris N., 195 W.Va, 759, 765, 466 S.E.2d 827,

833 (1995) (alterations from original),

Among the remaining twenty-three (23) grounds assetted in Petitioner’s Losh List, the
Petitioner asserts the following eleven (11} grounds for relief: 1) Statute umder which conviction
obtained wncenstitutional, 2) Suppression of helpful evidence by prosecutor, 3) State’s knowing

use of perjured testimony, 4) Information in pre-sentence report erroneous, 5) Challenges to the
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composition of grand jury or its procedures, 6) Non-disclosurs of grand jury minutes, 7) Refusal
to turn over witness notes opposed to time of trial, 8) Claims concerning use of informers fo
convict, 8) Severer sentence than expected, 10) Ex Post Facto Law, and 11) Denial of counsel
(the “Eleven Alleged Grounds for Relief™.

In the case of each of the Eleven Alleged Grounds for Relief, the Petitioner failed to
present any substantive evidence, testimony, or argument to suppott the allegations. Each of the
Eleven Alleged Grounds for Relief remained unfocused throughout this habeas corpus
proceeding aﬁd it appears to this Court that the Eleven Alleged Grounds for Relief are simply
rf;ndomly selected, unsupported assertions. Moreovet, a thorough review of the record and
relevant law does not reveal even a modicum of support for any of the Eleven Alleged Groumds
Jor Relief.

In any event, even if this Court assumes, arguendo, that the record and/or relevant law
offers some support for Pefitioner’s Eleven Alleged Grounds for Relief, the Petitioner did not
provide any examples, analysis, explanation, legal citation, argurr;ent or proof, to show how
habeas relief is warranted based upon any of the Eleven Alleged Grounds for Relief or how
Petitioner’s state or federal constitutional ri ghts were implicated as a result of any of the Eleven
Alleged Grounds for Relief. Tt is the Petitioner's responsibility to develop the asserted grounds
and show by a preponderance of the evidense that habeas rciief is wartanted. See Syl. Pt, 1, 2,

State ex rel. Scott v, Boles, 150 W. Va. at 453, 147 8.E.2d at 487. This Court will not develop

Petitioner’s arguments for him. See generally State ex rel. Hatcher v, McBride, 221 W. Va. at

766, 656 S.E.2d at 795 (“Judges are not like pigs, hunting for truffles buried in briefs.”).

2.




Based upon thé foregoing, this Court finds and concludes that each of the following
Eleven Alleged Grounds for Reliefare without merit and have been knowingly and intelligently
abandoned and waived by the Petitioner: 1) Statute under which conviction obtained
unconstitutional, 2) Suppression of helpful evidence by prosceutor, 3} State’s knowing use of ‘
perjured testimony, 4) Information in pre-sentence report errongous, 5) Challenges to the
composition of grand jury or its procedures, 6} Non-disclosure of grand jury minutes, 7} Refusal
to turn over witness notes opposed to time of trial, 8) Claims concerning use of infoﬁers to
convict, 9) Severer sentence than expected, 10) Ex Post Facto Law, and 11) Denial of counsel.

III.  Alleged Deficiencies and Defects In The Indictment

The Petitioner alleges in his Losh List and Amended Petition that the indictment upon
which Petifioner’s conviction was based, was both deficient and defective.

The United States Supreme Court has previously addressed the two minimum criferia
necessary for an indictment to be constifutionally sufficient: 1} the indictment must provide the
defendant with enough information to allow him to prepare a defense and to protect him against
further prosecuiion for the same offense; and 2) the indictment must describe the charge with
enough certainty for a court to determine whether the facts are sufficient in law to support a

conviction. See United States v. Cruikshank, 92 11.8. 542, 557-58, 23 L. Ed. 588, 593 (i 875).

With only slight modifications, the West Virginia Supreme Court has adopted similar

criteria for testing the constitutional sufficiency of an indiciment, See State v, Childers, 187

W.Va. 54. Childers confirmed that to be constitutionally sufficient in West Virginia, an
indictinent must: 1) clearly state the nature and cause of the accusation against a defendant,

enabling him fo prepare his defense and plead his conviction as a bar to lafer prosecution for the
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same offense; and 2) substantially follow the language of the statute, fully inform the aceused of
the particular offense with which the accused is charged and enzble the court to determine the

statute on which the charge is based. See Syl. Pt. I & 2, id., at 55, 415 S.E.2d at 461; See also

State ex rel. Thompson v. Watkins, Syl. Pt. 4, 200 W, Va. 214,215, 488 S.E.2d 894, 895 (1997);

Syl. Pt. 8 & 9, State v. George W.H., 190 W. Va. 558, 569, 439 S.E.2d 423, 434 (1993); Syl. Pt.

3, State v, Hall, 172 W.Va. 138,304 S.E.2d 43 ( 1983); Syl. Pt. 1, State v. Mullins, 181 W.Va.

415, 383 S.E.2d 47 (1989).

Since an indictment is the charging document, any challenge to the validity of an

indictment should be made by a defendant prior to conviction. See State ex rel. Thompson v,

Watkins, 200 W. Va. 214, 488 S.E.2d 894 (1997). As the Supreme Court of Appeals noted in

Watkins,

“Rule 12(b)(2) of the West Virginia Rules of Criminal Procedure requires that a
defendant must raise any objection to an indictment prior to teial. Although a
challenge to a defective indictment is never waived, this Court literally will
construe an indiciment in favor of validity where a defendant fails timely to
challenge its sufficiency. Without objection, the indictment should be upheld
unless it is so defective that it does not, by any reasonable construction, charge an
offense under West Virginia law or for which the defendant was convicted.”

Syl. Pti. 3, State ex ;‘el. Thompson v. Watkins, 200 W. Va. 214, 215, 488 S.E.2d 894, 895 (1 297
citing Syl Pt. 1, State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996).

The Petitioner had the opportunity to raise the issue regatding thé sufficiency of the
indictment before this Court prior to his conviction, and before the West Virginia Supreme Court

of Appeals on direct appeal. This issue, however, was untimely raised for the first time here in

this habeas proceeding.

In the case at bar, the Petitioner’s indictment, in relevant part, reads as follows:
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... HENRY C. JENKINS on or about the 14® day of November, 2008 in
the said County of Fayette,

COUNT ONE
commiifed the offense of “murder” in that he did unlawiully, feloniously,
willfully, maliciously and deliberately slay, kill and murder C.C.J., during the
¢ommission of the felony offense of delivering to said C.C.J. oxycodone, a
schedule II narcotic confrolled substance, againsi the peace and dignity of the
State.
W. Va. Code § 61-2-1

COUNT TWO
. . . committed the offense of “delivery of a confrolled substance” in that he did
unlawfully, feloniously, knowingly and intentionally deliver a Schedule O
confrolled substance, fo-wit: oxycodone, against the peace and dignity of the
State, . '
W. Va. Code § 60A-4-401

COUNT THREE
. . . committed the offense of “death of a child by parent” in that he did
unlawfully, feloniously, maliciously and intentionally inflict upon C.C.J., a child
under his care, custody or control, impairment of physical condition, by other than
accidental means, thereby causing the death of the said C.C.J., against the peace
and dignity of the State.
W.Va. Code § 61-8D-2a

COUNT FOUR
. . . committed the offense of “child neglect resulting in death” in that HENRY C.
JENKINS, the parent of C.C.J. who was under his care, custody or control failed
to get C.C.J. timely necessary medical treatment and/or aliowed or permitted him
to abuse controlled substances and such neglect resulted in the death of said
C.C.J[.], against the peace and dignity of the Stafe.

"'W. Va. Code § 61-8D-4a(a)
See Indictment No. 09-F-136.
Petitioner was convicted of “felony murder” as contained in Count One of the indictment
and “child neglect resulting in death” as contained in Count Four, as 2 lesser included offense of

“death of a child by parent” as contained in Count Three of the indictment.

West Virginia Code § 61-2-1 provides that
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[mjurder by poison, lying in wait, imprisonment, starving, or by any willful,
deliberate and premeditated killing, or in the commission of, or atiempt to
commif, arson, kidnapping, sexual assault, robbery, burglary, breaking and
entering, escape from lawful custody, or a felony offense of manufacturing or
delivering a controlled substance as defined in article four, chapter sixty-a of this
code, is murder of the first degree. All other murder is murder of the second

degree.

In an indietment for murder and manslaughter, it shall not be necessary to
set forth the manner in which, or the means by which, the death of the deceased
was caused, but it shall be sufficient in every such indictment to charge that the
defendant did feloniously, willfully, maliciously, deliberately and unlawfully slay,
kill and murder the deceased.

W. Va, Code Ann. § 61-2-1 (West).
West Virginia Code § 61-8D-2a, in relevant part, provides
fi]f any parent, guardian or custodian shall maliciously and intentionally inflict
upon a child under his or her care, custody or control substantial physical pain,
iliness or any impaitment of physical condition by other than accidental means,

thereby causing the death of such child, then such parent, guardian or custodian
shail be guilty of a felony. '

W. Va. Code Ann. § 61-8D-2a (West),

Lastly, West Virginia Code § 61-8D-4a, in relevant part, provides “[i]f any parent,
guardian or custodian shall neglect a child vnder his or her care, custody or control and by such
neglect cause the death of said child, then such parent, guardian or custodian shall be guilty ofa
felony. . ..” W, Va. Code Ann. § 61-8D-4a (West).

A thorough review of the indictment in this case offers some explanation of Petitioner’s
untimeliness, since this Court finds that the indiciment clearly places the Petitioner on notice of
the nature and cause of the charges against him and that Counts One, Three, and Four of the

indictment substantially follow the language contained in each of the relevant criminal statutes.
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As such, this Court finds and concludes that the Petitioner’s allegation that the indictment was
deficient and defective on its face is wholly without merit,

Having determined that the indictment is valid and proper on its face, the Court will now
address Petitioner’s primary argument regarding the indictment. The crux of Petitioner argument
is that since the grand jury expressly handed down an indictment for “murder” which contained
the elements of malice, deliberation, and willfulness, the State was reguired io prove those
elements to obtain a conviction for felony murder. The Petitioner further argues that the Court
improperly instructed the jury to disregard these elements. See Discussion supra, Sect. I, pp. 20-
26.

Petitioner’s argument, however, cleary ignores established law within this jurisdiction.

An indietment which charges that the defendant feloniously, wilfully, maliciously,

deliberately, premeditatedly and unlawfully did slay, kill and murder is sufficient

to support a conviction for murder committed in the commission of, or attempt to

corumit arson, rape, robbery or burglary, it not being necessary, under W,

Va.Code, 61-2-1, to set forth the manner or means by which the death of the

deceased was caused.

Syl. Pt. 5, State v. Bragg, 160 W.Va. 455, 235 $.E.2d 466 (1977) (addressing the argument that it

was eitor for Court to instruct on felony murder when the indictment was returned against the

defendant for first degree murder); See also Syl. Pt. 4, State v, Satterficld. 193 W. Va. 503, 457

S.E.2d 440, (1995} (affirming the Bragg holding); Syl. Pt. 1, State v. Hughes, 225 W. Va. 218,
220, 691 8.E.2d 813, 815 (2010) (holding that the State may proceed on alternative theories of
premeditated murder and felony murder even when indictment does not expressly charge felony
murder); Syl. Pt. 3, State ex rel. Peacher v. Sencindiver, 160 W. Va. 314, 314, 233 8.E.2d 425,

425 (1977) (noting that the State is only required to prove “that defendant committed or
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attempted to commit the named felony and that he committed murder incidental thereto” in order

to sustain a felony murder conviction).
Moreover, the syllabus of the Supreme Court of Appeals’ Jenkins opinion specifically

acknowledged what elements were necessary for the State to obtain a conviction for felony

murder in Petitioner’s case:

[tThe elements which the State is required to prove to obtain a conviction of felony
murder are: (1) the commission of, or attempt to commit, one or more of the
enumerated felonies; (2) the defendant's participation in such commission or
attempt; and (3) the death of the victim as a resuli of injuries received during the
course of such commission or attempt,

Syl. Pt. 9, State v. Jenkins, 229 W, Va. 415, 420, 729 S.E.2d 250, 255 (2012) per curiam

(citations omiited).

Based upon the foregoing, this Cowrt finds and concludes that Petitioner’s argnment that
the State was required to prove the elements of malice, deliberation, and willfulness in order to
sustain a conviction for felony murder in Petitioner’s case is vnsupported by the law and without
merit,

IV.  Improper Venue And Prejudicial Pretrial Publicity

Petitioner raises the issue of improper venue in his Losk List, while it is clear from a

* review of the record fhat Petitioner’s argument wholly relates to pretrial publicity. Petitioner

essentially argues that an abundance of pretrial publicity caused him io be unable to obtain a fair
trial in the Circuit Court of Fayette County, and that as a result of such pervasive protial

publicity, venue was rendered improper in this Coutt.
It is well established in West Virginia that “[u]nder the Constitution and laws of this

state, a crime can be prosecuted and punished only in the state and county where the alleged
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offense was committed.” State v. Dennis, 216 W. Va. 331, 342, 607 S.E.2d 437, 448 (2004)

(citing Syl. Pt. 2, State v. McAllister, 63 W.Va. 97, 63 8.E. 758 (1909)). Since it is without

question that the crime occurred in Fayette County, West Virginia, and that, absent the alleged
prefrial publicity, venue was proper in the Circuit Court of Fayeite Coﬁnty, Woest Virginia, the
Court will resolve these issues solely as they relate to prejudicial pretrial publicity.

Also, although not raised or asserted under Petitioner’s ineffective assistance of counsel
contention, the Petitioner argues that his Trial Counsel was ineffective because Trial Counsel did
not file for a change of venue due to prejudicial pretrial publicity. The Court will appropriately
address this argument in conjunction with Petitioner’s other alleged deficiencies under

Petitioner’s ineffective assistance of counsel contention. See discussion infra, Sect. VII, subsec.

———

b, p. 49.

In discussing prefrial publicity, the United States Supreme Court hias held that “[j]uror
exposure to Information about a state defendant's prior convictions or fo news accounts of the
crime with which he is charged to not alone presumptively deprive the defendant of due

process.” Syl. Pt. 1, Murphy v. Florida, 421 U.S. 794, 794, 95 8. Ct. 2031, 2033, 44 L., Bd, 2d

589 (1975) (citations omitted). Before post-conviction relief may be granted, & petitioner must
show that pretrial publicity acfually prejudiced the jury. See id, at 800, 95 8. Ct. at 2036. The
jurors need not be totally ignorant of the case; it is sufficient if the jurors are able to render an

impartial verdict based upon the evidence rather than on any pre-conceived opinien. See Irvin v.

Dowd, 366 U.S. 717, 722-23, 81 S.Ct. 1639, 1642-43, 6 1..Ed.2d 751 (1961); Patton v. Yount

467 U.S. 1025, 1035, 104 8.Ct. 2885, 2891, 81 L.Ed.2d 847 (1984).
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Likewise, the West Virginia Supreme Court of Appeals adhetes to the same general

principles regarding a change of venue due to prefrial publicity. See Syl. Pis. 6, 7, 8, 9, State v.

Satterfield, 193 W, Va. 503, 507, 457 8.E.2d 440, 444 (1995); Syl. Pis. 1, 2, 3, State v. Derr, 192

W.Va. 165,167, 451 8.E.2d 731, 733 (1994); See also State v, Beegle, 188 W. Va, 681, 425
8.E.2d 823 {1992) (good cause for change of venue requires proof that hostile sentiment so great
that the defendant cannot receive a fair trial); State v. Gangwer, 169 W. Va. 177, 286 S.E.2d 389
(1982) (proof of prejudice insufficient to warrant change of venus unless so great that the
defendant cannot receive a fair trial); State v. Boyd, 167 W. Va. 385, 280 8.E.2d 669 (1981)
(veiterating that the focus is not on the “amount of pre-trial publicity, but on whether the

publicity has so pervaded the populace of the county as to preclude a fair trial.”); State v. Pratt

161 W, Va, 530, 244 5.E.2d 227 (1978) (surumarizing cases that hold that “good caulse for
change of venue means proof that a defendant cannot get a fair trial in the county where the
offense occurreﬁ because of the existence of extensive present hostile sentiment.”). In some
instances, however, the sensational and spectacular facts of a case and the sheer magnitude of
pervasive prejudicial pre-trial publicity may alone warrant the reversal of a conviction, See State
v. Sette, 161 W, Va, 384, 242 §.E.2d 464 (1978) (noting that: the facts of the case were
sensational; almost fifty percent of the jurors summoned wete disqualified due to pre-determined
conclusion of guilt; and due to public interest, the prosecutor and law enforcement essentially

tried the case in the media).

In the case at bar, the Petitioner’s case was not sensational, or unlike many other cases

 here in this jurisdiction. Trial Counsel testified during the omnibus hearing that he had kept track

of the pre-trial publicity in Petitioner’s case and that, comparatively speaking, Pefitioner’s case
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had received far less pre-trial news coverage than many other past cases of a similar nature. See
OHCH Transcript, Vol. II, pp. 35-38. Also, the record of the jury selection portion of Petitioner’s
trial reveals that the Court and counsel conducted a thorougﬁ voir dire of the prospective jurors.
See Trial Transcrip-t, Vol. I, pp. 13-69. Following a synopsis of the charges against the Petitioner,
the Court inquired 1) as to whether any juror had any personal knowledge of the case against the
Petitioner; 2) as to whether any juror had read or heard about this case from any source
whatsoever, and 3) as to whether any juror had heard the case discussed at any point in the past.
See Trial Transcript, Vol. I, pp. 16-17. Not a single juror answered in the affirmative to any of
the foregoing questions. See id.

Although the record reflects that thejury lacked any knowledge of Petitioner’s pretrial
publicity, the Petitioner argues that the prospective jurors could have failed to disclose
information, or been untruthful, about their independent knowledge of Petitioner’s case. The
Pefitioner, however, fails to provide this Court with even a scinfilla of evidence to show that any
of the jurors were, in fact, untruthful or deceitful during voir dire. Petitioner’s conjecture and
speculation will not be permitted to serve as the basis for the showing of prejudice outlined in
Murphy and Satterfield supra.

Based upon the foregoing and a thorough review of the record, this Court finds that
Petitionér’s pretrial publicity was not so pervasive that it created a hostile sentiment in this
community which precluded the Petitioner from receiving a fair trial. The Court also fmdé that
the Petitioner has failed to show that he actually suffered any prejudice as a result of the pretrial -

publicity in his case. This Court further finds and concludes that Petitioner’s contentions
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regarding improper venue and prejudicial pretrial publicity are without merit and vusupported by

the record.
V. Refusal To Allow Lesser Included Offense OF Manslaughter
Petitioner alleges that it was constitutional error for the Court not to include a lesser

included offense instruction to the charge of felony murder during the commission of delivery of

a confrolled substance.

‘The question of whether a defendant is enfitled to an instruction on a
lesser included offense involves a two-part inquiry. The first inquiry is a legal one
having to do with whether the lesser offense is by virtue of its legal elements or
definition included in the greater offense. The second inquiry is a factual one
which involves a determination by the trial court of whether there is evidence
which.would tend to prove such lesser included offense.’

- Syl. Pt. 9, State v. Davis, 205 W. Va. 569, 573, 519 8.E.2d 852, 856 (1999) (citing Syl. Pt. 1,

 State v, Jones, 174 W.Va. 700, 329 S.E.2d 65 (1985)).

The West Virginia Supreme Court case of State v, Wade makes it unnecess aty for this
Court to analyze the first prong of this inquiry. State v. Wade, 200 W, Va. 637, 490 8.E.2d 724
(1997). Like the case at bar, Wade involved a felony murder conviction where the underlying
felony was delivery of a controlled substance. Id, The Wade Court held that, “Ja]s a matter of
law, second-degree murdqr, voluntary manslaughter, and involuntary manslaughter are not lesser
included offenses; of felony-murder.” Syl. Pt. 4, id. at 640, 490 S.E.2d at 727.

At the omnibus hearing, T¥ial Counsel’s explanation of why he had not sought an
instruction for the lesser included offense of 1.nanslaughter in Petitioner’s case was also
consistent with the Wade holding. See CGHCH Transcript, Vol. I, p. 163.

Moreover, a factual inquiry into Petitioner’s case also leads this Court to find that a lesser

included offenss instruction would not have been warranted. The prosecution sought to prove,
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by the evidence presented, that the Petitioner intentionally delivered a controlled substance to
C.C.J. which ultimately resulted in the death of C.C.J. The Petitioner’s defense was essentially
threefold: 1) Petitioner was in no way involved with the delivery of a conirolled substance to
C.C.J,; 2) C.CJ. died as a result of natural preexisting medical conditions and the combined
effects of both oxycodone and benzodiazepine, rather than just oxycédone; and 3) if C.C.J. died
as a result of the ingestion of controlled substances, they were delivered to C.C.J. by someone
ofher than the Petitioner.

The Petitioner’s defense esseniially attacked the cause of death and the underlying felony
offense of delivery. If the jury chose to belief that the Petitioner had not delivered the drugs to
C.C.J. or that C.C.J.’s death had not occurred as a result of Petitioner’s delivery of oxycodons to
C.C.]., then the result would have been acquittal; the jury could not have found the Petitioner
guilty of the lesser included offense of manslanghter.

Based upon the foregoing, this Court finds and concludes that Petitioner’s argument that

' it was constitutional error for the Court not to give an instruction on the lesser included offense

of manslaughter is unsupported by the law and without merit.
. VL.  Claims Of Prejudicial Statements By The Prosecutor
The Petitioner asserts in his Amended Petition and Losh List that his due process rights
and Fifth Amendment right to remain silent were violated due to prejudicial statements made by
the prosecutor. Essentially the Petitioner argues that his right to a fair trial was viéiated because
the prosecuitor aﬂege@ly referenced Petitioner’s statement which the Court had previously ruled
inadmissible during the State’s case in chief,

It has long been established in West Virginia that
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[a]n attorney for the state may prosecute vigorously as long as he deals fairly with
the accused; but he should not become a partisan, intent only on conviction. And,
it is a flagrant abuse of his position to refer, in his argument to the jury, to
material facts outside the record, or net fairly deducible therefrom.

8yl. Pt. 2, State v. Critzer, 167 W. Va. 655, 655, 280 S.E.2d 288, 289 (1981) (citing Syllabus,

State v. Moose, 110 W.Va, 476, 158 S.E. 715 (1931)). “It is improper for a ﬁro§ecufor in this

State to “(A)ssert his personal opinion as fo the justness of a cause, ’as to the credibility of a
witness ... or as to the guilt or innocence of the é'ccused w7 8yl Pt 3, id., (quoting ABA Code
DR7-106(C) (4) in part). Even more recently, the West Virginia Supreme Court of Appeals has
reaffirmed that “[a] prosecutor may argue all reasonable inferences from the evidence in the
record. If is unprofessional conduct [however] for the prosecutor intentionally to misstate the
evidence or mislead the jury as to the inferences it may draw.” Syl. Pt. 7, State v. England, 180
W, Va, 342, 345, 376 S.E.2d 548, 551 {1988) (alterations from original).

“A judgment of conviction will be reversed because of improper remarks made by a

prosecuting atiorney to a jury that clearly prejudice the accused or result in manifest injustice.”

State v. Stephens, 206 W. Va. 420, 425, 525 8.E.2d 301, 306 (1999} (citing Syl. Pt. 5, State v.
Ocheltree, 170 W.Va, 68, 289 S.E.2d 742 (1982)). The West Virginia Supreme Court of
Appeals has established that four factors are to be taken into consideration when determining
whether prosecutorial remarks rise to a level requiring reversal of a conviction:
(1) the depree to which the prosecutor's remarks have a tendency to mislead the
jury and to prejudice the accused; (2) whether the remarks were isolated or
extensive; (3) absent the remarks, the strength of competent proof infroduced to
establish the guilt of the accused; and (4) whether the comments were deliberately

placed before the jury to divert attention to extraneous matters.

Syl. Pt. 8, State ex rel. Kitchen v. Painter, 226 W. Va. 278, 294-95, 700 5.E.2d 489, 505 (2010)'

(citing Syl. Pt. 6, State v. Sugg, 193 W.Va. 388, 456 §.E.2d 469 (1995)).
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In the case at bar, the trial record reveals that the prosecutor’s comments, to which the

Petitioner refers, were first made during the questioning of State's witness, Detective James

Sizemore, and again on rebuttal during closing arguments.

The following is the relevant testimonial portion, taken during redirect examination, of

the fizst instance where the Petitioner alleges the prosecutor made an unconstitutional reference

io the suppressed statement of the Petitioner:

Q:

Detective Sizemore, if I could ask you to recall the original question about
your belief or your opinion, if you will, as to the proof that Mr. Jenkins actually
delivered these drugs to his son, and T believe you wanted to answer the question
more fully but didn’t get the opportunity. So I would ask you, if you'd like to,
you may explain yourself and your reasoning,

Unlike a lot of drug cases, we don’t have a video of a controlled purchase
in this case. [C.C.J] is dead, and he can’t tell us who gave him the drugs.

But all - - all - - of the circumstantial evidence that we’ve gathered in this
case - - the Holly Burdette statement, the phone conversations between Henry
Jenkins and Naomi Lucas Griffith, the statement from Josh Scitle, statements
fiom Matshall Walker and Shaun Stark, the autopsy findings fiom Dr. Sabet and
Dr. Kraner - - everything that we*ve gathered is congistent.

There's some minor discrepancies here and there on facts that may not
mean anything, but there’s no question [C.C.J.] had oxycodone and Valium in his
system, Henry Jenkins obtained oxycodone from Josh Settle. And those drugs
were & contributing factor towards this child’s death.

And isn’t it irue, Deteciive, that In at least iwo of the phone calls that we
all keard, this man indicated he gave drugs to his son, confessed it? s that true?

Yes, sir,

So when I ask you to refer back to your police report, Page 11, and this
sort of summarizes everything in the police report, when you said, “Given the
absenice of a truthful statement by Henry Jenkins, there’s no way fo prove
beyord a reasonable doubt,  so on and so fovth, in Jact, we have, we would
assume, ¢ truthful statement from Henry Jenkins, don’t we?

I essence, yes, siv.
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Q: That’s all I have, your Honor. Thank you.

Trial Transcript, Vol. IL, pp. 174-175 (erephusis added).

Nexi, the Petitioner alleges that the Prosecufor again made improper prejudicial

comments during the following relevant portion of the closing argument:

~ Now, I want to talk to you about, finally, the last thing I - - befote I move
on, [ want to talk to you about this possession business and this delivery business.

Okay?

And, you know, I've got to tell you, sometimes Jim Sizemore just
aggravates the heck out of me because, in a profession, in a career where people
do a lot of talking about what they think should say and not what really happened,
Jim Sizemore is a bit of an oddity. =

I've seen many cases where I don’t think the defense lawyer had a clue
what o do, and Jim Sizemore said, “I see this as a weakness in the case.” And, lo
and behold, here I am sitting with a daggone defense lawyer argning about
something that Jim Sizemore told them. Frustrating o me.

But am I here to win? No. ’m here to make sure that truth comes forward
and justice comes out of it. And when Jim Sizemore said, “I cannot fell yon,
short of a statement from the defendant, Mr. Jenkins, beyond a shadow of a
doubt” or what have you “that a delivery occurred,” well, that’s true, isn’t it?
Because, you know, in the mob there’s a saying, “Two people can keep a secret if
ene of them’s dead.” How are you ever going fo prove that wien the recipient
died?

Trial Transcript, Vol. ITL, pp. 103-104,

Based upon the entire context in which the alleged prejudicial comments were made, it is
clear to this Court that in the first instance the prosecutor was in 110.‘ way referring to the
Petitioner’s previously suppressed statement, but, was instead referting to the previous phone
conversations wherein the Petitibner discussed the circumstances surrounding the death of C.C.J.
The Court finds that this line of questioning was in direct response to an issue raised by Trial

Counsel during the cross examination of Detective Sizemore regarding a portion of Defective
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Sizemore’s investigative report that noted that “[gliven the absence of a truthful statement by
Henry Jenkins there is no way to prove beyond a reasonable doubt that Henry Jenkins actually
administered either diazepam or oxycodone to the decedent?” See Trial Transcript, Vol. IL, pp.
162-163.

In regards to the second instance raised by the Petitioner, it is also clear to this Court that
the prosecutor was not referring to the Petitioner’s statement, or lack thereof, but instead was
referring back to that portion of testimonial evidence referenced in the first instance. These
comments could only be viewed as referring to Petitioner’s previously suppressed statement, or
lack of a statement by the Petitioner, if, like the Petitioner, someone elects to take the comments
and questions completely ouf of context.

Based upon the fo:regoing, and a thorough review of thaose relevant portions of the trial
transcript, this Court finds that the Petitioner has misconstrued the prosecutor’s comments and
taken them wholly out of context. This Court also finds that the comments, upon which
Petitioner’s contention is based, are not improper prejudicial comments,

Even if this Court assumes, arguendo, that the prosecutor’s comments were improper,
Petitioner’s contention still fails under a Sugg analysis. See Syl. Pt, 6, State v, Sugg, 193 W.Va,
388,456 S.E.2d 469 (1995). Applying the Sugg factors to the circumstances and surrounding
facts, this Court remains unconviniced that the Petitioner was clearly prejudiced by the
prosecutor’s comments, or that manifest injustice oceurred during Petitioner’s trial. First, this
Court finds it highly unlilely that the jury was misled by the alleged prejudicial comments when
those comments are considered in context with the surrounding facts and questiopjng. Second,

the alleged prejudicial comments were extremely isolated, only oceurring once during the State’s
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case in chief and once during the rebuttal portion of the State’s closing argument. Lastly, as it is
clear that the comments were referring to phone conversations that had previously been played to
the jury and-o prior testimonial evidence regarding these phone calls, this Court finds that the
comments were clearly not being used to divert the jury’s attention to any extraneous matter and
the strength of competent evidence against the Petitioner remained unaffected.

Morcover, this Court is of the opinion that, under the factual scenario presented by the
Petitioner, Pétitioner’s state or federal constitutional rights are not even implicated as a result of
the prosecutor’s alleged prejudicial comments, “A habeas corpus proceeding is not a substitute
for a writ of error in that ordinary trial error not involving constifutional violations will not be

reviewed.” State ex rel. Wimmer v. Trenf, 199 W. Va. 644, 648, 487 5.E.2d 302, 306 (1997)

(citing Syl. Pt, 4, State ex rel. McMannis v. Mohn, 163 W.Va. 129, 254 S.E.2d 805 (1979)).

Even if the prosecutor’s comments were improper, they wc;uld constitute ordinary frial error,
which does not rise to the level implicating state or federal constitutional rights. See generally id.

Based upon all of the foregoing, this Court finds and concludes that Petitioner’s assertion
that relief is warranted in this habeas proceeding because his state and federal constitutional
rights were violated as a result of improper prejudicial comments made by the proéecutor, is
frivolous, unsupported by the record, and without merit,

VIH. Ineffective Assistance Of Trial Counsel

Petitioner asserts that his Trial Counsel failed to provide rim with competent and
effective assistance of counsel as contemplated by boih the West Virginia Constitution and the
United States Constitution. Specifically, the Petitioner alleges that his Z¥ial Counsel was

ineffective because Trial Counsel allegedly ) Failed to object to inappropriate prejudicial
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comments of the prosecution; b) Failed to file a motion for change of venue dus to pretrial
publicity; €) Told the jury there was proof of delivery; d) Refused to subpoena witnesses
necessary for trial; €) Failed to disclose or call any ‘expcrt witnesses; f) Failed to have an
authenticating witness; g) Failed to establish when blood was dtawn; k) Failed to object to lay
witness” opinion on legal weight of evidence; i) Failed to object and seek curative insfruction
over inappropriate bolstering of other witnesses’ credibility; j) Failed to object to extensive
leading questions; k) Failed to object to substantive testimony over exhibits marked for
identification only; and 1) Failed to object and seek a curative instruction over lay witnesses
testifying as experts. The Court notes that many of Petitioner’s arguments are based upon
Counsel allegedly being ineffective for not putting forth an objection at various times during
Petitioner’s trial. In the interest of brevity, the Court will combine and collectively analyze those |
allegations of ineffective assistance that may be addressed under the same relevant law.,

The Supreme Court of Appeals has stated, “[oJur law is clear in recognizing that éhe Sixih
Amendment of the federal constitution aﬁd Article ITI, § 14 of the state constitufion guarantee not
only the assistance of éouns ¢l in a criminal proceeding but that a defendant has the right to
effective assistance of counsel.” Ballard v. Ferguson, 232 W. Va. 196, 751 8.B.2d 716, 720

(2013) (citing Cole v. White, 180 W. Va. 393, 305, 376 S.E.2d 599, 601 (1988)). “A charge of

ineffective assistance of counsel is not one to be made lightly. It isa serious charge which calls
into question the infegrity, ability and competence of 2 member of the bar,” State ex rel. Daniel
v, Legursky, 195 W. Va. 314, 319, 465 S.E.2d 416, 421 (1995). “Unless claims of ineffective

assistance of counsel have substantial merit, [the] Court, historically, has taken a negative view

toward the assertion of frivolous claims.” Id.
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“Iy the West Vitginia courts, claims of ineffective assistance of counsel are fo be
governed by the two-pronged test established in Strickland v. Washington, 466 U.8. 668, 104
5.Ct. 2052, 80 L.Ed.2d 674 (19845: (1) Counsel's performance was deficient under an objective
standard of reasonableness; and (2) there is a rgasonable probability that, but for counsel's
unprofessional etrors, the result of the proceedings would have been different.” Syl. Pi. 5, State
v. Miller, 194 W. Va. 3, 6,459 S.E.2d 114, 117 (1995). “In reviewing counsel's performance,
courts must apply an objective standard and determine whether, in light of all the circumstarnces,
the identified acts or omissions were outside the broad range of professionally competent
asgistance while at the same time refraining from engaging in hindsight or second-guessing of
trial counsel's sirategic decisions. Thus, a reviewing court asks whether a reas'onable lawyer
wonld have acted, under the circumstances, as defense counsel acted in tile case at issue.” Syl.
Pt, 6, id, at 67, 459 S.E2d at 117-118. Likewise, in evaluating whether Counsel's conduct was
professionally acceptable, this Court will assess Counsel’s actions according to what was known
and reasonable at the time, rather than using hindsight to second guess Counsel s decisions and

potentially “clevate a possible mistake into 2 deficiency of constitutional proportion™. Syl. Pt. 4,

State ex rel, Daniel v. Legursky, 195 W. Va. at 317, 465 8.E.2d at419; see also State ex el

Edgell v. Painter, 206 W, Va. 168, 172, 522 8.E.2d 636, 640 (1999).

Cases where relief is watranted in habeas corpus based upon allegations of ineffective
assistance of counsel are rare. See State v. Miller, 194 W. Va. 3,16, 459 S.E.2d 114, 127 (1995).
This is intentionally so as it flows from the long developed policies of the West Virginia

Supreme Court of Appeals and the United States Supreme Court it mandating great deference to
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counsel’s strategic decisions and prohibiting rigid standards of acceptable service. Id. As the

Miller Court further explained,

[iln other words, we always should presume strongly that coumsel's performance
was ressonable and adequate. A defendant seeking to rebut this strong
presumption of effectiveness bears a diffienlt burden becanse constitutionally
acceptable performance is not defined narrowly and encompasses a “wide range.”
The test of ineffectiveness has little or nothing to do with what the best lawyers
would have done. Nor is the test even what most goed lawyers would have done.
We only ask whether a reasonable lawyer would have acted, under the
circumstances, as defense counsel acted in the case at issue. We are not interested
in grading lawyers' performances; we are interested in whether the adversarial

process at the time, in fact, worked adequaiely.
194 W, Va. at 16,459 S.E. 2d at 127 (emphasis added).
Counsel’s decisions, however, must be based upon an adequate investigation. See Sate

ex tel. Daniel v. Lepursky, 195 W. Va. 314, 465 S.E.2d 416 (1995). As recogpized by the

Legursky Court,

[tlhe fulcrum for any ineffective assistance of counsel claim is the adequacy of
counsel's investigation. Although there is a strong presumption that counsel's
conduct falls within the wide range of reasonable professional assistance, and
fudicial scratiny of counsel’s performance must be highly deferential, counsel
must at a minimum conduct a reasonable investigation enabling him or her to
make informed decisions about how best to represent criminal clients. Thus, the
presumption is simply inapproptiate if counsel's strategic decisions are made afier

an inadequate investigation.

Syl Pt. 3, id, at 317, 465 S.E.2d at 419.

The Court has thoroughly reviewed the record in this matter and considered the
argumcﬁts of counsel and the evidence presented at the omnibus hearing in relation to the
contentions under Petitioner’s ineffective assistance of counsel claitn, as well as the two
contentions that the Petitioner argued, both as an independent ground and in terms of the

effectiveness of his counssl. Pursuant to the guidance offered in Legurshy, the Court may deem it
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unnecessary to address the Petitioner’s contentions under I:;oth prongs of the Strickland/Miller
test; the Court may choose to conduct analysis only under the prong that the contention fails to
meet. State ex rel. Daniel v. Legursky, 195 W. Va. at 321, 465 8.E.2d at 423 (stating a court
“need not address both prongs . . . but may dispose of such a claim based solely on a petitioner™s
failure to meet either prong of the test.”). ‘

With the foregoing guidance in mind, this Court will now proceed to address Petitioner’s
ineffective assistance of counsel contentions,

a, Failure to object fo inappropriate prejudicial comments of z‘_ke prosecuition

Petitioner asserts that his Counsel ’s performance was deficient because Counsel did not '
object to inappropriate prejudicial comments made by the prosecution. The Pefitioner raised this
issue in his Amended Petition both as an independent ground for relief and under bis ineffective
assistance of counsel claim. See Sect, VI, supra, p. 33. The difference, however, is that the

Petitioner put forth as an independent ground for relief only one instance where the prosecutor

allegedly made an improper prejudicial comment, while alleging three instances under his

ineffective assistance of counsel claim. Under Petitioner’s ineffective assistance of counsel
claim, the Petitioner specifically argues that his Counsel should have objected when the
prosecutor allegedly did the following during his closing argurnent: 1) made the comment “short
of a statement frorn the defendant, Mr. Jenking™; 2) stated that he would not have brought the
case to the grand jury on the testitnony of Holly Burdette; and 3) stated that when there was a

“special needs child, you have to be a special perent. The standard is higher for that person.” See

Amended Petition, Sect. 3,_subsec. ¢, p-17.

As this Court discussed supra,
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[a]n attorney for the state may prosecute vigorously as long as he deals fairly with
the accused; but he should not become a partisan, intent only on conviction. And,
it is a flagrant abuse of his position to refer, in his argument to the jury, to
material facts outside the record, or not fairly deducible therefrom.

Syl. Pt. 2, State v. Critzer, 167 W. Va. at 655, 280 8.E.2d at 289 (citing Syllabus, State v. Moose,

110 W.Va. 476, 158 S.E. 715 (1931)). “It is improper for a prosecutor in this Stae to ‘(A)sseri
his personal opinion as to the justness of a cause, as fo the credibility of a witness ... or as to the
guilt or innocence of the accused ...."” Syl. Pt. 3, id., (quoting ABA Code DR7-106(C) {4) in
parf). Further, “{a] prosecutor may argue all reasonable inferences from the evidence in the
record. Tt is uni)rofessiona] conduct [however] for the prosecutor intentionally to misstate the
evidence or mislead the jury as to the inferences it may draw.” Syl. Pt. 7, State v. England, 180
W. Va. at 345, 376 5.E.2d at 551 (alterations from original).

“A judgment of conviction will be reversed because of improper remarks made by a
prosecuting attorney to a jury that clearly prejudice the accused or result in manifest injustice.”
State v. Stephens, 206 W, Va, at 425, 525 §.E.2d at 306 (citing Syl. Pt. 5, State v. Qcheltree, 170
W.Va. 68, 289 S.E.28 742 (1982)). Tho West Virginia Supreme Court of Appeals has
established that four factors are to be taken info consideration when defermining whether
prosecutorial remarks rise to a level requiring reversal of a convictiog:

(1) the degree to which the prosecutor's remarks have. a tendency to misle;ld the

jury and to prejudice the accused; (2) whether the remarks were isolated or

extensive; (3) absent the remarks, the strength of competent proof introduced to
estahlish the guilt of the accused; and (4) whether the comments were deliberately

placed before the jury to divert attention to extrancous matiers.

Syl. Pt. 8, State ex rel. Kitchen v. Painter, 226 W. Va. at 204-95, 700 5.E.2d at 505 (citing Syl.

Pt. 6, State v. Sugg, 193 W.Va, 388, 456 S.E.2d 469 (1995)).
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The Coutt will now in turn address each instance where the Petitioner alleges the

prosecutor made an inappropriate prejudicial comment.

1)  The prosecutor commenting that “short of a statement from the
defendant, Mr. Jenkins”

The Court previously foundl supra that the statement, to which the Petitioner refers in this
first instance, was talen out of contéxt and was nn;rt an improper prejudicial comment by the
prosecutor. See discussion s—upm, pp. 34-39. As the prosecutor’s cominent was not impropet or
prejudicial, the Court finds and conclndes that, under the first prong of Strickland/Miller, |
Counsel not objecting to the comment of the prosecutor did not amount to deficient performance.

2) The prosecutor comxenting that he would not have brought the case to
the grand jury on the testimony of Holly Burdeite

The Petitioner argues that his Counsel provided ineffective assistance because Coumnsel
did not object when the prosecutor allegedly commented that he would not have brought the case

to the grand jury on the testimony of Holly Burdette.
The following is the relevant portion of the prosecutor’s rebuttal closing argument that
contains the prosecutor’s comment upon which Petitioner’s argument is based:

Prosecutot: 1 would not have brought this case to you based solely on the
testimony of Holly Burdette. Detective Sizemore told you he wouldn’t
have brought this ease to a grand jury and te you on the testimony of
Holly Burdette. But do you feel like the State has? Because the State
hasn’t. Because what the State did was, it got Holly’s information, and
then it went about the business of trying to see if we could prove it, trying
to see if we could corroborate it, trying to see if we could match up what
she told us with other people. ‘

Well, what did she teil us? She said, “Well, we went down Rouie
61, and Henry traded Jeff Gordon stuff for fhree pills.” Well, lo and
behold, everybody knows - - everybody said they went down 61.

We found the drug dealer. He said, “Yeah, I gave Henry three
pills, and I got Jeff Gordon stuff.” Check. Right?
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“What was the dosage on them?” “Thirfy milligrams.” Wow,
that’s a heck of a coincidence, isn’t it? Considering Holly and Josh were
interviewed at separats times, and there’s no proof they knew each other;
right? And then also they just happened to be the same brand name, What
a daggone coincidence; right? And then, lo and behold, what do we
happen to find in Christian’s blood? Oxycodone.

So are we really relying on Helly Burdette’s testimony? No. I's
just one piece of the puzzle, a piece that is duplicated by Josh Settle’s
testimony; is corroborated, I'd argue, by Marshall Walker's testimony, by
Shawn Stark’s testimony, and cotroborated by the defendant’s own
statements to his wife or girlfriend or baby mama, whatever she is, on the
phone about what type of drug it was and what dosage it was.

The Court: Twenty-three minutes, Mr. Parsons.
Prosecutor: Thank you.

At a certain point, ladies and gentlemen, coincidences are ruled out
-and they become facts, :

Trial Transcipt, Vol. ItL, pp. 84-86.

Tnitially, contrary to Petitioner’s assertion, _the Coust finds that the prosscutor did n:;t say
that he would not have brought the case to the grand jury on the testimony of Holly Burdeite.
Rather, contrary to Petitioner’s assertion, the prosecutor said, “I would not have brought this case
to yor: [the‘jury] based solely on the testimony of Holly Burdette.” See Trial Transc;pt, Vol. HI,
pp. 84 (emphasis added). Moreover, the prosecutor did not in any way refer to any testimony or
evidence that may have, or may not have, been presented to the grand jury.

The Court also finds that the actual comment was directly related io testimony that was
previously offered by Detective James Sizemore, both on direct and cross examination,
conceming the course of his investigation, the role Holly Burdette played in that investigatior,

and the steps Detective Sizemore took in corroborating the testimony of Ms. Burdette before
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initiating the criminal action against the Petitioner. See Trial Transeript, Vol. II, pp. 156-159; see
also Trial Transeript, Vol. IT, pp. 161-163, 166-173.

Further, in reviewing the record, considerably more light is shed upon the comment at
issue when it is taken in context with its sutrounding text. There was significant frial testimony

establishing that many, if not most, of the witnesses, and the Petitioner, were known illegal drug

“users. The prosecution, and the defense alike, had to both exploit, and overcome, the negative

aspects of this established fact. An example of this can be seen when, during closing argument,

Co-Counsel stated,

“Holly comes back, ‘Oh, well, [C.C.J.] was itching.’ Weli, where was he
itching?’ “Oh, he was itching his shoulder, he was jtching his hack, he had leaned
down here and he was all’ - - “Twitchy like you are today, Holly?’ ‘Yeah, Kind
of’ - - no, I didn’t ask that. 'm sorry. Okay.”

‘[rial Transcript, Vol. IIL, p. 93 (emphasis added). Immediately preceding the comment at
issue, the prosecutor attempted to negate this negative inference by reiterating the
established fact of Holly Burdette’s known illegal drug usage by stating, “[1] want to talk
about Holly Burdette, Okay? Holly Burdette’s a pill head. Ttold you she was a pill
head. She looked like a pill head. Okay?” Trial Transcript, Vol. III, pp. 83-84.

This Court is of the opinion that the prosecutor’s actﬁal comment was in compliance with
the restrictions of Critzer supta, as the prosecutor did not “refer to any materiel facts outside the
record, ‘or not fairly deducible therefrom .” 167 W. Va. at 655, 280 S.E.2d at 289.

Based upon the foregoing, this Court finds and concludes that the prosecntor’s

actual comment tl;at he would not have brought Petitioner’s case to the jury baéed solely on the

testimony of Holly Burdetts, is not an improper prejudicial comment. As the prosecutor’s

comment was not improper or prejudicial, the Coust finds and concludes that, under the first .
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prong of Stricklend/Miller, Counsel not objecting to the comment of the prosecuior did not

amount to deficient performance.

3)  Prosccutor’s comment that when there was 2 “special needs child, you
have to be a special parent. The standard is higher for that person.”

The Petitioner argues that his Counsel was ineffective because Counsel did not object
when the proseentor allegedly made a comment regarding when there was 2 “special needs child,
you have to be 4 special parent. The standatd is higher for that person.”

The following is the relevant portion of the prosecutor’s rebuital closing argument that

contains the prosecutor’s comment upon which Petitioner’s argument is based:

Prosecutor: And, ladies and gentlemen, you heard his own words in speaking
to his wife, girlfiiend, the mother of his child. And, yes, this child didn’t
have the same opportunities I had. This child didn’t have the same
opportunities that any of you had. Because of his illness, because of his
parents, becanse of his station in life. '

And if you listen to the defense lawyers, well, you kuow, We just
ought to hold them to a lower standard, shouldn't we? Well, just
because, you know, you’ve got a drug habit and because, you know, your -
- you had a kid too young, well, fine. You know, Brian Parsons, that’s just
reality. You’ve got to accept it. The standard’s just lower.

Well, I argue against that, lodies and gentlemen. And I tell you,
when you have a specinl needs child, pou have to be o special parent,
The standard is higher for that person, And if you can’t do if, then get
out of the way and let someone who can do it take care of this kid because .

there are people all over this world who don’t have a precious child like
[C.C.J.} and know what to do with it when they have a child like that,

Trial Transcript, Vol. T, pp. 109-110 (emphasis adied).

Once again, the Petitioner has taken a small excerpt from the transcript 'out of context and

attempted to develop an error of constitutional proportions from it.
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Based upon a thorough reading of the relevant portions of the recoxd, this Court finds

that, contrary fo Petitioner’s assertion, the prosecutor was not in any way arguing that a different

Tegal standard applied to the Petitioner. Rather the prosecutor was arguing that unlike a normal,

healthy child, a child with a chronic health condition requires 2 parent to be attuned to the special

health needs of that child.

It is also cleat to this Court that the prosecutor did not haphazardly make the comment,

but was instead arguing against a point previously raised during Co-Counsel s closing argnment.

Petitioner’s Co-Counsel made the following argument during her closing argument:

Co-Counsel:

From the time [C.C.J.] was botn, he had health problems. He had
cystic fibrosis. And Il be quite candid with you. What I see in nty job
aften is that kids who need the best parents sometimes are the kids that
are born 10 the pavents who have their own prablems. ‘

And T would tell you that that’s what heppened with [C.C.L]. You
know [C.C.J.] was bom to a young mother who was addicted to crack and
liked to drink and a father who abused pills, pharmaceuticals, pills. 1
usually say “pills,” becanse I don’t know how to spell “pharmaceuticals.”
But it’s the same thing. Pills.

We have in no way suggested that Heary Jenkins didn’t abuse
pills. And unfortanately, in this case, you have to understand the
realities of how this boy grew up, what he was exposed to, Some of you
are fairly young, and you probably didn’t learn about drug addiction, drug
use, 30s, snorting from your patents. 1hope you didn’t, Okay? But,
unfortunately [C.C.J.] did.

There was a time when [C.C.J.] would live with Henry. There
were times when [C.C.J.] would live with Annie. There were times he
would stay with his grandparenis. And what do we know from Annie?
We know that, when he was around 13 and staying with het, she knows he
was statting to smoke marijuana, smoke weed. Okay? Are we shocked?

I mean, my mother directed the church choir, and guess what? 1
started singing in a church cheir. Youknow? M. Stanton’s parenis are
both lawyets. Guess what? He grewuptobea lawyer. So are we really
shocked that, when he started his teenage years, that {C.C.1.] would vse
controlled substances?
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Trial Transcript, Vol. I1L, pp. 88-89 {emphasis added).

Considering Co-Counsel s argument, the prosecutor’s argument, and the context in
which the comment was made, the Court finds it highly unlike:ly that the jury perceived the
prosecutor’s comment to mean that a different legal standard applied to the Petitioner.

Based upon all of the foregoing, this Court finds and concludes that the prosecutor’s
comment regarding a higher standard for the parent of a special needs child was not improper or
prejudicial. As the prosecutor’s comment was not improper or prejudicial, the Cout finds and
concludes that, under the first prong of Strickland/Miller, Counsel not objecting to the comment
of the prosecutor did not amount to deficient performance.

b. Failure to file a motion for a change of venue due to pretrial publicity

Petitioner argues the issue of change of venue due to pretrial publicity as an independent
ground for relief and, although not specifically alleged in the Amended Petition, the Petitioner
also elicited extensive testimony in regards to the proficiency of Counsel s performance in not
filing a motion for a change of venue due to said pretrial publicity. See discussion, Section IV,
supra; Compare Amended Petition with OHCH Transeript, pp. 160-162 and OHCH Transeript,
Vol. 1, pp. 7-13, 45-30. For this reason and in the interest of thoroughness, the Court will also
address this issue as a contention under Petitioner’s ineffective assistance of counsel claim.

As previously discussed by this Court, Trial Counsel testified that he had kept track of
the Petitioner’s prefrial publicity and that, in his view, it was not overly pervasive. See
discussion, Section IV, supra, p. 31. Trial Counsel testified that he felt, based upon his
experience and the level of pretrial coverage in Petitioner’s trial, that a change of venue was not

warranted. See OHCH Transcript, Vol. I, pp. 35-38. Trial Counsel also testified that he could
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recall discussing a change of venue with the Petitioner, on more than one occasion, and that he
had explained to the Petitioner why Tria! Counsel felt a change of venue was not watranted. See
id, pp. 37-38.

The Petitioner, however, testified during the omnibus habeas corpus evidentiary hearing
that his Counsel basically ignored Petitioner’s multiple requests for Counsel fo file a motion for a
change of venue. See OHCH Transcript, Vol. 1I, pp. 11-13. This Court seriously questions the
veracity of Petitioner’s testimony in this regard as the trial transcript clearly reflects that, at the
time of trial, Petitioner did not have any complaints regarding the manner Counsel had handled
Petitioner’s case up to that point: Compare OHCH Transeript, Vol. IL, pp. 11-13, with Trial
Transcript, Vol. T, p. 4.

~ Regardless of whether Petitioner’s testimony was fruthiul, as this Court found supra, the

Petitioner’s pretrial publicity was not so pervasive that it created hostile sentiment in the
comnunity and the Petitioner did not suffer any prejudice as a result of the pretrial publicity in
his case. See discussion, Section IV, supra, pp. 29-32. Counsel’s performance cannot be viewed
as deficient just because a motion was not filed which, under the circumstances, was
unwarranted. ;’t“rz‘al Counsel’s evaluation of the pretrial publicity was in fact correct, as not even a
single prospective juror indicated during voir dire that they had gained any knowledge of -
Petitioner’s case from pretrial publicity. See Trial Transcript, Vol.I, pp. 16-17.

Based upon the foregoing, this Court finds and concludes that Petitioner’s assertion that
his Counsel was ineffective because they failed fo file a motion for a change of venue based

upon pretrial publicity, is without merit, as the Pefitioner has failed to establish either prong of

Strickland/Miller,
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¢. Telling the jury there was proof of delivery
The Petitioner alle ges. that Trial Counsel was ineffective because he told the jury in his
opening statement that there was proof of'a delivery of controlled substances. Pefitioner argues
that, since this was an element of the crime Petitioner was charged with, Trial Counsel was

ineffective because he essentially admitted that the Petitioner had, in fact, delivered the

oxycodone to C.C.J.

The following is the ertire relevant portion of Trial Counsel's opening statement:

Now, on the night in question, the evidence is going fo be that Henry
Jenkins and [C.C.J.] - - and there are a number of other people in the trailer, and a
couple of them went over fo the house of Mr. Josh Seitle, And Mr, Parsons told
you about Mr. Seffle. And they went to Mr. Settle’s house, and they purchased

threa pills.

And I’'m like Mr. Parsons. I'm not a pharmacist. Oxycodone, roxycodons,
roxicontin, Oxycontin, Basically, what it’s going to come down to in your system
is it’s sither metabolized as oxycodone or oxymorphong. And what I am to you-
all is dangerous. I’m a lawyer with no clue what I'm tatking about when it comes
to pharmacy and I’ve got access io the internet. So I'm just doing the best I can
here.

They got three pills from Josh Settle. Now, as Mr. Parsons said, what the
State needs to prove here today to prove felony murder is that there was a delivery
of a drug, a giving, a transfer of this drug to this young man 5o this young man
had access to it.

Well, there is proof of that. Josh Settle took a drug with [C. C.J.] in the
room, knowing if would be there in his presence, and handed that drug over io
Henry Jenkins, Ts Josh Settle guilty? No, The evidence is going to be Josh Settle
has cut a deal, and he's got what we call immunity. Fe’s not going to be charged
with nothing.

IVaw, there’s a deal, There’s a trausfer. But Josh Seitle? No. No. no.
There’s nothing there. We’re not going to do anything with Josh. You’ll hear
hiat testify today, and he’ll walk out of here.

The State alsa has to prove, besides the transfer, that this drug was - - the
oxycodone; we’ll just call it that to make it simple - - is what led to the death of

[C.CI].
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Now, there were a number of people in the trailet that evening, and you're
going to get to hear evidence and testimony from evetyone who was there. Now,
you may not think it’s a pretty sight. You may not think a bunch of adults sitting
and drinking and taking pills with kids coming in and out of the house is good or.
attractive or pretty, but that’s reality. That’s what happened here.

But you all have taken an oath to follow the law. And the law is that the
State has to prove there was a transfer. And the evidence from every single
witness who was there that night is going to be, “I did not see Henry Jenkins

give [C.C.J] any drugs on the evening of November the 14" or the early
morning hours of November 1 5™ » That’s the evidence that you’re going to hear,

Trial Transcript, Vol. I, pp. 94-96 (emphasis edded).

Once again the Pefitioner has taken a small excerpt from the transcript completely out of
context. Based upon a thorough reading of the preceding relevant portion of the trial transcript,
this Court finds that Tviaf Counsel s statement that there was proof of delivery of a confrolled
substance has been misconsirued by the Petitioner.

Tyial Counsel testified during the omnibus hearing that, in Petitioner’s trial, there wasn’t
any way to avoid the fact that there was considerable evidence of a “delivery” or a “transfer”
from Josh Settle to the Petitioner, but that in his opinion, the best approach to minimize the
negative effect of this evidence was to bring it out in the opening statement. See OHCH
Transcript, pp.102-107. Although Trial Counsel did state during his opening staternent that there
was proof of a delivery, a full reading of the surrounding text makes it clear fo this Court that
Trial Counsel’s tactical strategy was to impress upon the jury that there was proof of a delivery
of controlled substances by someone other than the Petitioner. Following the statement, Trial
Counsel placed particular emphasis on State’s witness, Josh Settle, as the person Wﬁo had
actually delivered controlled substances on the date preceding C.C.J.’s death, but that now, in

cooperation with the prosecutor, Mr. Settle was not facing any charges as a key State’s witness
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presenting evidencs against the Petitioner. Later, Trial Counsel’s frial strategy becomes even
mote evident where the record reveals that counsel impressed upon the jury thai there wasn’t any
direct evidence whatsoever that, on the'night in question, the Petitioner delivered the controlled
substances to C.C.J. See Trial Trauscript, Vol. I, p. 96 This is also consistent with the testimony
offered by Trial Counsel at the omnibus hearing. See OHCH Transcript, pp. 106-107.

Further, during the frial, the testimony elicited from various witnesses more clearly
reveals that Counsel 's defense theory was that someone other than the Petitioner had delivered
the confrolled substances to C.C.J. or that C.C.J. had obtained the controlled substances on his |
own accord by means other than delivery by the Petitioner. This questioning was not inconsistent
with the tactical approach Trial Counsel took during his opening statement. See Trial Transcript,
Vol. 1L, pp. 97-103, 136-139; See also Trial Transcript, Vol. I, pp. 91-95.

As such, this Court finds that the course of action taken by Trial Counsel was, in fact,
part of Counsel’s strategic plan to minimize the negative effect of the evidence of a “delivery” to
the Petitionef from Mr. Settle and altematively direct culpsbility away from the Petitioner. The
Court also finds that Trial Counsel’s statement, when taken in context, was in no way &h
admission that the Petitioner had delivered the oxycodone to C.C.J.

“Where a counsel's petformance, aitacked as ineffective, arises from occurrences
involving strateéy, tactics and arguable courses of action, his conduct will be deemed effectively
assistive of his client's interests, unless no reasonably qualified defense atforney would have so

acted in the defense of an accused.” Syl. P1. 21, State v. Thomas, 157 W, Va. 646, 643, 203

S.E.2d 445, 449 (1974).
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Perhaps Trial Counsel could have articulated his point better, but this Court is not-
interested in grading Trial Counsel s performance. See Miller, 194 W. Va. at 16, 459 S.E. 2d at
127. The Court is only concerned with “whether a reasonable lawyer would have acted, under
the circumstances, as [ Trial Counsel} acted in the case at issue.’LSee Syl. Pt. 6, id, at 6-7, 459
S.R.2d at 117-118, Under the facts and circumstances presented in this case, this Court is wnable
to find that a reasonable lawyer would not have likewise argued the issue of the “delivery” in the
same manner as Trial Counsel.

Based upon the foregoing, this Court finds and conchudes that Petitioner’s cdntenﬁon that
Trial Counsel was ineffective for indicating to the jury that there was proof of a delivery is
without merit as the Petitioner has failed to establish that Trial Counsel’s performance was
deficient under the first prong of Strickland/Miller.

. d. Refusal to subpoena witnesses necessary for frial

Petitioner alleges in his Amended Petition that his Counsel provided ineffective
agsistance in that Counsel altegedly refused to subpoena certain character witnesses necessary for
his trial. Petitioner argues that his character was under attack and that Counsel should have called
these additional character witnesses to testify as to how well he cared for C.C.J.

The West Virginia Supreme Court of Appeals in State v. Miller acknowledged that

[w]hat defense to carry to the jury, what witnesses fo call, and what method of

presentation fo use is the epitome of a strategic decision, and it is one that we will

seldom, if ever, second guess. Obviously, lawyers always can disagrse as to what
defense is worthy of pursuing such is the stuff out of which {rials are made.
tate v. Miller, 194 W. Va. 3, 16, 459 S.E.2d 114, 127 (1995) (citing Solomeon v. Kemp, 735

S A

F.2d 395, 404 (11th Cir.1984), cert. denied, 469 U.S. 1181, 105 5.C¢. 940, 83 L.Ed.2d 952

(1985)); see also State ex rel. Kitchen v. Painter, 226 W. Va. 278, 290, 700 S.E.2d 489, 501
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(2010} (citing Goodson v, Unifed States, 564 F.2d 1071, 1072 (1977) for the proposition that
counsel’s decision not to interview or call witnesses is a tactical decision). “Where a counsel's
perfc;nnance, attacked as iﬁeffective, arises from occourtences involving strategy, tactics and
arguable courses of action, his conduct will be deemed effectively assistive of his client's
interests, unless no reasonably qualified defense atiorney would have so acied in the defense of
an accused.” State v, Cooper, 172 W. Va. 266, 270, 304 8.E.2d 851, 854 (1983) (citing Syl. Pt.

21, State v. Thomas, 157 W.Va. 640, 203 8.E.2d 445 (1974).

At the omnibus hearing, the Pef:’i'tioner testified that prior to trial, and during trial, he had
specifically requested Counsel to subpoena and call various friends and family members as
~ character witnesses to.testify as to how well he had cared for C.C.J, but Counsel refused. See
OHCH Transcript, Vol. IL, pp. 13-16; see also OHCH Transcript, Vol, IL, pp. 20-21. The
Petitioner concedes, however, that four witnesses were noticed by Counsel, but argues that there
were additional necessary character withesses that were not noticed or called to testify. See
Amended Petition, Sect. 8, p. 3-2. Petitioner forther testiﬁ_ed that his character was attacked
during trial and that none of these “additioﬁal” witnesses were called to testify, even after
Petitioner raised the issue with his Counsel during Petitioner’s trial, See OHCH Transcript, Vol.
I, pp. 15-16.

Trial Counsel offered the following testimony at the omnibus hearing:

Q: The final thing I want to ask you about is the issue of calling character
witnesses. Do you recall this being discussed?

A I do. And in - - and P'm looking back on the testimony and some of Mr,
Fast’s questions to me last week. The issue of character was-about the issue of
how Mr. Jenkins cared for [C.C.J.).

Q: His parenting.
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His parenting, in general. And we did discuss calling character witnesses
about thai. Character witnesses, as I know both lawyers know, are always a
double-edged sword.

By bringing in - - because I don’t think there was any question that Mr.
Jenking loved Christian and really did a pretty good job overall of caring for him.

However, - - and one of the people that said that during the trial and told
me that when I went fo see her at Laken was Ms, Griffith. And she made some
mention of - - in her testimony of how Henry loved Christian o treated him well
or something along those lines, .

However, in light of the evidence that he did on several occasicns, the
404B evidence, allow him io ingest an [sic] illegal substances and, once we open
up character of any kind or nafure, - - Mr. Jenkins does have a criminal record - - I
think that we would have been risking opening up the floodgates to allow his
criminal record to come in, to allow more evidence that 1 think the Courf would
have excluded under 4048, but I think the Court may have allowed under
character. I think it would have been a mistake to call witnesses to that effect.

Did you have those conversations with Mr. Jenkins?
Yes, we did.
Did he agree with you at the time?

To the best of my recollection, yes. That was something we did discuss. I
discussed it with his mother, as well.

And 1 believe 1 asked you this on cross when you festified before, but I
just want o make sure. On the day of trial and the days that followed, was there
ever a time when Mr. Jenkins said, “Hey, I just don™t agree with how you guys are
doing this, I’'m not happy,” any sort of breakdown of the attorney/client
relationship or did things appear to you to be cooperative and smooth betwéen
everyong involved?

1 thought everything was cooperative and smooth.

See OHCH Transcript, Vol. II, pp. 38-40.

On cross examination, Trial Counsel offered the following additional testimony:

Q:

Mz, Stanton, besides - - obviously, Mr. Jenkins did snot, as you say, - -
well, your testimony was that he didn’t give you a written list.
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Did he discuss names of people - - aunts, uncles, relatives - - and say,
“They can come here and say I ook care of my son, I took him to doctor
appoiniments, I took him fo school functions and I did his daily breathing
treatments”? Did Mr. Jenkins bring that information fo you?

A: He did bring us the names of family members who he felt would testify to
that effect, yes.
Q: Now, when you got to trial, were any of those people subpoenaed by the
defense?
A: No,
And why not?
Al For two reasons. Ong, we did have Ms. Flint who could address the issne;

two, we had a hostile witness, Ms. Griffith, who also could address the issue and
do so in a way - - with the State saying, “Well, here’s where he failed to do well,”
Ms. Griffith could say overall, “Well, ves, he cleatly loved his child and at other

times did okay.”

And the third thing is, like I say, getting info a straight issus, a straight
witness for character, I think would have opened up a terrible can of worms,
which would have been really not beneficial to Mr. Jenkins.

See OHCH Transcript, Vol. II, pp. 42-43.

Moreover, at Peﬁﬁoner’s trial, Trial Co-Counsel did elicit testimony regarding

Petitioner’s care and treatment of C.C.J through State’s witness, Ms. Naomi Griffith, and through
, defense witness, Ms. Violet Flint, See Trial Transcript, Vol. II, pp. 44-47; Trial Transcript, Vol.

11, pp, 222-223, 2235, 228-229, 231-235, 238-241. Trial Co-Counsel was able to elicit testimony

from these two witnesses regarding Petitioner’s prior care and treatment of C.C.J. in the course

of questioning regarding other facts in Petitioner’s case. These iwo wiinesses were not strictly

character witnesses.

The Petitioner essentially argues that this testimony was insufficient and that Counsel

should have specifically elicited additional character evidence from his proposed withesses when
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he asked Counsel to do so. In making his argument, the Petitioner apparently fails to consider
that the Court may very well have considered any further testimony of this nature to be

redundant and unnecessary, See Ronnig R. v, Trent, 194 W. Va, 364, 371,460 8.E.2d 499, 506

(1995) (acknowledging that under Rule 403 of the West Virginia Rules of Evidencs, the lower
court may not have permitted additional redundant character evidence).

This Court also seriously questions the veracity of Petitioner’s testimony as the trial
transcript clearly reflects that, at the conclusion of all testimony, Petitioner did not have any
complaints regarding the manner Counsel had handled Petitioner’s case up to that point. See
Trial Transcript, Vol. 11, p. 4.

Further, based upon the foregoing and a thorough review of the record, this Court finds
that Counsel 's final determination of which witnesses fo call, and the manner by which 7#ial Co-
Counsel elicited testimonial evidence regarding Petitioner’s past care and treatment of C.C.J,,
was clearly part of Counsel’s trial strategy. The Court also finds that Counsel 's strategy and
performance were not outside the realm of reasonably proficient service expected of a criminal
attorney. The Court concludes that Petitioner’s claim that he received ineffeptive assistance of
counsel because Counsel allegedly refused to subpoena necessary character witnesses for his trial
is without merit and fails under the reasonableness prong of a Strickiand/Miller analysis.

e. Failure to disclose or call any expert witinesses

The Petitioner claims that his Counsel was ineffective becanse Counsel did not secure

and call an expert witness to testify on a variety of issugs at his trial. Specifically the Petitioner

atgues that since Petitioner’s case involved an abundance of medical and toxicological issues,
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Counsel should have sought and eligited the testimeny of an expert in his case, and in not doing
so, Counsel’s performance was deficient and ultimately resulted in the Petitioner’s conviction.
The Petitioner has not provided, nor has this Court found, any statutory authority or case
law that requires an expert to be utilized by defense counsel in 2 criminal trial. When the
decision not to call an expert witness is the subject of collateral atta;:k, counsel must show,
however, that the decision not to utilize a defense expert was a reasonable one, given counsel’s
investigation of the case and all of the surrounding circumstances known to counse] at that time.

See Ballard v. Ferguson, 232 W. Va, 196, 201, 751 S.E.2d 716, 721 (2013) (habeas relief is

warranted when counsel’s decision is not based upon a reasonable investigation); Syl. Pt. 3, State

ex rel, Daniel v. Legursky, 195 W. Va. 314, 465 5.E.2d 416 (1995) (the rule of conternporary

assessment dictates that “an aftorney’s actions must be examined according to what was known
and reasonable at the time the attorney made his or her choices.” ).

Further, “[a] decision regarding trial tactics cannot be the basis for a claim of ineffective

assistance of counsel unless counsel's factics are shown to be so ill chosen that it permeates the

entive trial with obvious unfairness.  State ex rel. Daniel v, Legursky, 195 W. Va. at 328, 465

8.E.2d at 430 (infernal quotation and citation omitied). As long as the attorney’s decision is

reasonable, “what defense to carry to the jury, what witnesses fo call, and what method of
presentation to use is the epitome of a strategic decision, and it is one that we will seldom, if
ever, second guess. Obviously, lawyers always can disagree as to what defense is worthy of
pursuing such is the stuff out of which trials are made.” Miller, 194 W, Va, at 16,459 5.E.2d at

127 (internal quotations and citations omitted).
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Therefore, if counssl finds it unnecessary to utilize an expert, and this decision is based
upon an adequate ir;vestigation into the facts of a defendani’s case, this Court will not find
counsel’s performancs to be deficient under the reasonableness prong of Strickland/Miller.

At the omnibus hearing, extensive testimony was elicited regarding Counsel s alleged
failure to obtain an expert to testify regarding various medical issues at Petitioner’s trial. See
OHCH Transeript, 48-55, 81-84, 113-145. It is clear from the testimony that, prior to trial,
Counsel had thoroughly reviewed the medical records and Trial Counsel had conducted an |
extensive independent investipation by travelling to the facilities and interviewing pertinent

medical professionals regarding issues of possible contention in Petitioner’s upcoming trial, See

id, at 49, 52, 81, 135-136.
The Court also finds the following testimony offered by T ra'é[ Counsel at the first

omnibus hearing, particulatly important to the determination of whether Counsel’s performance

was deficient;

Q And if CAMC states in their records that this other hospital had a urine
screen, specifying Ativan being a benzodiazepine, why couldn’t they detect
Valium specifically for Oxycodone? And my question to you is, were you
concerned about that language specifying a specific drug, but where’s the other

drugs? :

A Well, to be perfectly frank, not really. Again, the presence at all of
benzodiazepine was, I thought, a benefit to the defense. And I thonght Dr, Sabet’s
statement was the entire problem with - - not entire problem, but a very large
problem with what was wrong with the State’s case.

If I can pet in a liftle dig here, it was an issue that the judge - - and we all
talked about it. If T can get in a little dig here, it’s one that the supreme court, the
West Virginia Supreme Court, completely putted on when it was raised and
brought to their attention on the appeal,

Q: Okay. Now, do you agree with me that this issue of whether there was a
urine drug screen, how specific could a urine diug screen actually be, could it be
true that a urine drug screen - - could it have detected a specific drug, could it not
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have detected a specific drug, or could it just have detected benzos in general or
again, specifically Ativan, if not Ativan, Valium and exycodone, do you agree
with me that that would have called for the presence of a defense expert witness
to look at this and testify that, if you can find Ativan, you can find other drugs?

Well, an expert would have been - - we discussed, Ms. Fraley and 1, the
use in getling an expert to go over these things. What Ms. Fraley didn’t have and
I did have was the advantage of going down and meeting with Dr, Kraner and D,
Sabet at their offices in Charleston. And I did that as part of my investigation.

When [ met with Dr. Kraner and I went through with him the blood -
samples that he received - - and I believe I cross-examined the nurses and all
about how they took the blood, and then I actually examined the bottles and I
actually went back in the back with Dr, Kraner to see where these things were
stored and that sort of thing.

As T recall from my conversation with Dr. Kraner, there was blood taken
early at the hospital, and Dr. Kraner’s analysis of that blood indicated the
presence of both oxycontin and benzodiazepine. Okay? We also had Dr., Sabet
saying that the combination is what killed him. And then as you were referring
earlier, we had some confusion admitted, honest admitted confusion, from the
investigating officer. [t Detective Sizemore’s experience, there was a litile bif of
confusion on how he got these things in his system.

So given what I thought the status of felony murder was in West Virginia,
knowing that Dr. Kraner said, “Yes, this was here. This was in these samples,” - -
the urine sample taken at the hospital where they were giving him other drugs, - -
for instance, if you look at some of the earlier records from Platean, - - and I’ve
just kind of thumbed through them while I was getting them here - - after he was
in Platean and they stabilized him, they gave him a number of these drugs.

And | remember discussing Ativan and Romazacom - - R-0-m-a-z-2-¢-0-
m for the court reporter - - and Narcan, I remember asking about all of those
things. By the time he’s at Dr. Chebib’s and they're doing things, he’s been filled
with a lot of other drugs. So Ithought the most reliable thing would be the blood
tests that Dr, Kraner had.

Now, those blood tests showed that he had a low level, or what - - the term
used, which I thought was important, was “therapeutic level” of oxycodone in his
system and had a very high level of benzodiazepine.

Now, they’re both in his system. I think that’s undeniable. But I've got -
- as the aftorney, they’'re both there and I’ve got fo deal with that. So, you know,
again, the question becomes one of causation, I've got an indictment here that
says that my client, Mr. Jenkins, killed him by giving him oxycodone. And even
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the State’s expert is saying “No. [t’s a combination of this,” and something the
State hasn’t even addressed.

Again, I looked at all of this as a boon to the defense, not as something
that an expert conld come in and say, “Well, no,” Expert testimony, given that,
and given that time of the trial where we didn’t know yet if Mr. Jenkins was going
to testify or not or exactly what he was going to say, all of that led us to the
conclusion that a litfle bit better just to say, “Look, members of the jury, he was
killed by the combination of these drugs and they can’t show any instance where
Henry Jenkins actually handed any kind of drug, let alone benzodiazepine, over fo
[C.CJ).”

So I think that, given that theory of the case, no, I don’t think an expert
was necessary, Now, Ms. Fraley and I kind of disagreed on that. 1kind of went
eatly on with the thought of doing a Daubert motion and going straight to the
causation.

And again, getting in my digs, with the Supreme Court’s ruling, which
I've said to both you and Mr. Parsons, seems to me fo establish a thin skull
murder ruls in the State of West Virginia, which I think is outrageous. They secem
to think that causation was not an issue. They just seemed to say, “Well, it’s a
contributing factor. That’s enough.”

So looking back on it, I think going straight with the other theory and not
using an expert was actually a better strategy.

Q: So you had that - - you and Ms. Fraley had that, in essence, planned
before going frial?
A: We discussed it. We discussed it at length. And specifically in the realin

of a-Daubert motion to say that the State didn’t have the scientific ability to say
that oxycodone was, in fact, the primary cause of [C.C.J.’s] death. But given the -
- both the Rodoussakis decision and then the decision of the Supreme Court made
in Mr. Jenkin’s case, which I've stated my disagreement with many times, T think
they showed that an expert really wasn’t, not only a strategic decision, but
probably unnecessary.

OHCH Transcript, pp. 134-138.

It is clear to this Court that Counsel conducted a thorough investigation into the medical

and toxicological issues in the case and concluded that it was belter trial strategy to attack the
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causation issue through the use of the State’s own experts’ testimony, rather than attempting o

contradict that testimony through the use of an independent defense expert.

Moreover, “[ajs is often said, nothing is so easy as to be wise after the event,” State v.
Miller, 194 W. Va. 3, 17, 459 8.E.2d 114, 128 (1995). Habeas counsel “with luxury of time and
the opportunity to focus resources on specific facts of a made reeord, inevitably will identify
shoricomings in the performance of prior counsel.” Id. It is for this exact reason that this Court
“must apply an objective standard and determine whether, in light of all the circumstances, the
identified acts or omissions were outside the broad range of professionally competent assistance
while at the same time refraining from engaging in hindsight or second-guessing of irial
counsel's strategic decisions.” Id,

. Based upon what Counsel learned through an independent investigation and what was
known to Counsel at the time Counsel made the decision not to use an independent defense
expert, this Court cannot find Counsel’s decision to be unre;asonable or outside the realm of
reasonably proficient service, even though the end result was not what Petitioner and Counsel
had hoped for.

Even though the Court concludes that the Petitioner is entitled to no relief upon this claim
because Counsel's performance was not deficient under the first prong of Strickland/Miller, the
Court still takes this opportunity to note that the Petitioner is also not entitled to relief under the
second prong of Strickland/Miiler, |

Before relief may be granted upon an ineffective assistance of counsel claim, the

Petitioner must also establish by a preponderance of the evidence that the resulis of the
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proceeding would have heen different had Counsel utilized a defense expert. See Strickland, 466
U.8S. 668, 104 8.Ct. 2052; see also Miller, 194 W. Va, 3, 459 SE2d114.

At the omnibus hearing, the Pefitioner did not present this Court with any evidence,
beyond mere speculation, to show that he suffered prejudice as a result of Counsel not utilizing
the services of an independent defense expert. Furiher, the Petitioner did not elicit the testimony
of .an expert, to show how an independent expert’s testifnony at Petitioner”’s trial would have
actually impactsd or altered the evidence presented by the prosecntion or the defense.
Petitioner’s speculation and conjeéture are not a sufficient substitnte for concrete evidence. See

* Coleman v. Painter, 215 W. Va, 592, 597, 600 8.E.2d 304, 309 (2004} (finding guesswork and

speculation not sufficient to support a claim that counsel failed fo elicit the services of an expert
witness). As such, this Court finds that the Petitioner has failed fo establish that the results of the
Petitioner’s trial would have been different had Counsel utilized the serviees of an independent
defense expert.

Based upon the foregoing, this Court concludes that the Petitioner is entitled to no relief
based upon his claim that Counsel was ineffective for not utilizing the services of an independent
defense expert because the Petitioner has failed to establish either prong of Strickland/Miller.

f. Failure fo have an authenticating witness

Petitioner argues that he is entitled to relief on the basis of ineffective assistance of
counsel because his Counsel allegedly failed to have a witness available to authenticate a
medical record regarding a past hospitalization of C.C.J. Specifically, Petitioner argues that
during the cross examination of Patricia Paruscio, C.C.J.’s maternal grandmother, Trial Co-

Counsel was unable to authenticate and admit a medical record where C.C.J. was allegedly
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hospitalized as a result of C.C.J.’s mother misinforning Ms. Patuscio of the dosage of
medication C.C.J. was to receive. See Trial Transcript, Vol. II, pp. 22-23. The Petitioner further
argues that Trial Co-Counsel “had to abandoned [sic] this important line of questioning™ due to
the absence of an authenticating witness. See Amended Petifion, Sect. 3, subsee. 1, p. 26.

A habeas petitioner seeking relief based upon a elaim of ineffective assistance of counsel

“must prove his allegation by a preponderance of the evidence.” Syl. Pt. 22, State v. Thomas,

157 W. Va. 640, 203 8.E.2d 445 (1974); see also State ex rel. Scott v. Boles, 150 W.Va. 453,
147 S.E.2d 486 (1966). ‘

During the omnibus hearing, the Petitioner did not elicit any testimony from Tréal Co-
Counsel regarding the alleged medical records and only minimal testimony from Trial Counsel
regarding this contention. See OHCH Transcript, pp. 157-159. This Court is left without the
benefit oi:' knowing whether the medical records actually exist or what information may be
contained therein becanse the Petitioner did not enter the subject madical record inta evidence at
the omnibus hearing,

This Coust finds Petitioner’s allegation to be specﬁlative at best as the Petitionsr has
failed to present this Court with any evidence to show: 1) How this line of questioning was
“jimportant”; and 2) what was actually contained in the medical records. As such, this Court
finds that Petitioner has failed o present sufficient evidence to prove by a preponderance of the
evidence that his Counsel’s performance was deficient under an objective reasonableness
standard.

Further, the Petitioner has failed to present any evidence to show how the admission of

these medical recbrds would have affected the outcome of Petitioner’s case. Even if this Court
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had the benefit of the actual medical record, however, it is clear from a review of the trial record,
that the authentication and admittance of these medical records would not have materially altered
any relevant evidence that supported Petitioner’s conviction. See Trial Transcript, Vol. II, pp. 22-

24,

Based upon the foregoing, this Court concludes that Petitioner has failed to cstablish.

-under cither prong of Sirickland/Miller that his Counsel was ineffective for failing to have a

witness to authenticate the subject records for admission inte evidence.
g, Failure to establish when blood was drawn

The Petitioner contends that his Counsel was ineffective for allegedly not establishing
when the tested blood was drawn at Plateau medical center. Specifically, the Petitioner argues
that there was conflicting testimony concerning the time that the tested blood was drawn from
C.C.J., while he was initially treated at Plateau Medical Center. See Amended Pefition, ;ESect. 3,
Subse:c, i, pp. 26-27. Further, Petitioner alleges that this question of whether the blood was drawn
from C.C.JI. before or after C.C.J. was administered Afivan, a benzodiazepine, remained
unanswered because Petitioner’s Trial Counsel “did not actively pursue nor conclusively draw
answers as to when the tested blood was drawn.” See id.

The Court has thoroughly reviewed the trial record and finds that the Petitioner’s
allegation and argument are factual misstatéments of the record. The Petitioner asserts that the
actual time of the blood draw from C.C.J, was never established. Contrary to Peiitioner’s
assertion, the record reflects that although initially there was some confusion whether the tested

blood was drawn at 10:48 a.m. or 11:14 a.m., this was clerified by Trial Counsel on cross

examination. See Trial Transcript; Vol. I, pp. 134-135.
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The Petitioner also asserts in the Amended Petition that “the answer remained elusive as
to when the blood [that] ultimately tested positive for diazepine was drawn, before or after the
decedent was given Ativan, a diazepine[]” and “[tJo underscore this inconclusive yet all-
important issue, on re-direct examination, Dr. Poland was asked by the prosecution whether the
blood was drawn before the drugs were administered and he said *yes and no’.”” Amended

Petition, Sec. 3, subsec. j, p. 27.

The relevant pertion of the tiial record reveals the following tesfimony by Dr. Poland:

Q: - Doclor, just so we can be clear, 1 know you testified that you took the
blood samples that are contained in those photographs before any treatment,
esseniially, was done. Then there was some question about times and numbers
and such. If I understand your testirnony correcly, - - is it true that the blood
sample that you took that is shown in these photogtaphs, that you handed Ms.
Keffer, that was drawn before you-all gave this boy any freatment? Is that true?

A: " Before any treatments?
Q: Well, before you gave him any drugs, I should say.
Yes and no. We gave him the resuscitative drugs like epinephrine, bicarb,
probably the Narcan, Romazacon. And when I gave him the Ativan, that’s nota
resuscitative drug. That’s down the fist. Tmean, that’s fo keep him calm so he

doesn’t wake up and start fighting during transport. But that was after he had
responded to the ACLS protocol. ' ,

Trial Transcript, Vol. 1, p. 140.

The prosecutor had also inquired earlier on direct examination whether Aiivan was

administered before or after the test blood was drawn:

Q: And did you ever prescribe or administer fo this child any Valium or
benzodiazepine? ’

A Yes, sir.

Q: You did?
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A: Yes. He got two milligrams of Ativan towards the end of the resuscitation
when he was starting to buck a liftle bit, wake up, move.

Now, was this after you drew the blood or before?
After.
After you drew the blood.

Yes.

R L B R

Allright. So before you drew the blood, you had not administered aﬁy
Valiumn.

A: No, sir.
Trial Transcript, VoL I, p. 132,

The Court again finds that Petitioner’s assertions are factually inaccufate and presented
wholly cut of confext with the surrounding testimony.

Based on the foregoing, this Court finds and concludes that Petitioner’s assertion that his
Counsel was ineffective because Trial Counsel all;egedly did not clarify and establish when ﬂle
test blood was drawn, is wholly without merit, frivolous, and unsupported by the record.

h. Failure to object and seek curative insiructions where appropriate

Petitioner argues that Counsel should have objected on multiple occasions for various
reasons, throughout Petitioner’s trial. In the interest of brevity, the Court will collectively address
Petitioner’s various allegations cdncerning Counsel's alleged failure o object at appropriate
times since the central issne may la;rgely be addressed under the same relevant law,

A petitioner seeking relief from conviction based upon claims that his counsel provided
him with ineffective assistance, must first establish, by a preponderance of the evidence, that his

counsel’s performance was deficient under an objective standard of reasonableness. See
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Strickland, 466 U.S. 668, 104 8,Ct. 2052; see also Miller, 194 W, Va. at 6, 459 S.E2d at 117. To
ensure that the objective standard is maintained, a court must assess counsel’s performance based
upon what was known and reasonable at the time; the éouﬂ must not use hin&sight o elevatea
possible mistake into a deficiency of constitutional proportion, Syl. Pt. 4, Legursky, 195 W. Va.

at 317, 465 S.B.2d at 419; see also Siate ex rel. Edgell v. Painter, 206 W. Va. at 172, 522 8.E.2d

at 640,

Further, where those instances of counsel’s alleged deficlent performance arise from
tactical choices, strategy, or arguable courses of action, counsel’s performance will be found to
be sufficient unless no reasonably qualified attorney would have conducted themsélvcs in a like
manner. See Syl. Pt. 21, Thomias, 157.W. Va. at 643, 203 8.E.2d at 449 (1974). “A decision
regarding trial tactics cannot be the basis for a claim of ineffective assistance of counsel unless
counsel's tactics are shown to be so ill chosen that it permeates the entire trial with obvious
unfaitness.” Legursky, 195 W. Va, at 328, 465 S.E.2d at 430 (intemal quotations and citations
omitted).

After a peiitioner has successivlly navigated the first hurdle of his ineffectiveness claim,
he must then establish, by a preponderance of the evidence, that “there is a reasonable
probability that, but for counsel's unprofessional errors, the resuli of the procsedings would have

been different.” Strickland, 466 U.5. 668, 104 S.Ct. 2052; see also Miller, 194 W, Va. ai 6, 459

S.E.2d at 117. In essence this second prong is simply a determination of whether the petitioner

has been unfairly prejudiced by his counsel’s deficient performance. See Coleman v, Painter, 215

W. Va. 592, 596, 600 S.B.2d 304, 308 (2004); see also Syl. Pt. 9, State v, England, 180 W, Va,

342, 345, 376 S.E.2d 548, 551 (1988) citing Syl. Pt. 19, State v. Thoinas, 157 W.Va. 640, 203
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S.E.2d 445 (1974) (noting “that proved counsel error which does not affect the outcome of the

case, will be regarded as harmless error.”).
Having reiterated the relevant standards of review applicable to Petitioner’s

ineffectiveness claim, the Court will now proceed to address Petitioner’s overall objection

claims.

1) Failure to object to lay witness® opinion on legal weight of evidence
Petitioner argues that he is entitled to habeas relief because his Counsel was allegedly
ineffective for not objecting to a portion of Detective Sizexﬁore’s testimony regarding the legal
weight of the evidence. See Amended Petition, Sect. 3, subsec. b, pp. 14-16.
The relevant portion of testimony ocours as follows during redirect examination:

Q: ' Detective Sizemore, if I could ask you to recall the original question about
your belief or your opinion, if you will, as to the proof that M. Jenkins actually
delivered these drugs to his son, and I believe you wanted to answer the question
more fully but didn’t et the opportunity. So I would ask you, if you'd like to,
you may explain yourself and your reasoning,

A Unlike a lot of drug cases, we don’t have a video of a controlled purchase
in this case, [C.C.J.] is dead, and he can’t tell us who gave him the drugs.

But all - - all - - of the circumsiantial evidence that we’ve gather in this
case - - the Holly Burdeite siatement, the phone eonversations between Henry
Jenkins and Naomi Lucas Griffith, the statement from Josh Settle, statements
from Marshall Walker and Shaun Stark, the autopsy findings from Dr. Sabet and
Dr. Kraner - - everything that we’ve gathered is consistent.

There’s some minor discrepancies here and there on facts that may not
mean anything, but there's no question [C.C.J] had oxycodone and Valium in his
system. Henry Jenkins obtained oxycodone from Josh Settle. And those drugs
were a contributing factor fowards this child’s death.

Q: And isn’t it true, Detective, that in at least two of the phone calls that we
all heard, this man indicated he gave the drugs to his son, confessed it? Is that
rue?

A: Yes, sir.
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Q: So when I ask you to refer back to your police report, Page 11, and this
sort of summerizes everything in the police report, when you seid, “Given the
absence of a truthful statement by Henry Jenkins, there’s nno way to prove beyond
a reasonable doubt,” so on and so forth, in fact, we have, we would assume, a
truthful statement from Henry Jenkins, don’t we?

A In essence, yes, sir.
Mr. Parsons: That’s all I have, Your Honor. Thank you.
‘The Cowt; Recross.

Trial Transcript, Vol. I, pp. 174-175.

The foregoing testimony, which is the basis for Petitioner’s contention, was actually
elicited by the prosecutor in direct response to Trial Counsel s line of questioning on cross
examination. See id. at pp.l161-163, 170-173.

Moreover, during the omnibus heating, Trial Counsel testified that, to th:e best of his
recollection, the evidence and testimony Detective Sizemore referred to had already been put
before the jury eatlier in the trial, See OHCH Transcript, p. 109,

After a thorough review of the record, this Court does not disagree with Trial Counsel's
recollection. This Court finds that, for all intent and puspose, the subject testinlaony isa
summmation of prior evidence and testimony.

Trial Counsel also testified that, based upon the context that the testimony was taken and
strategic trial considerations, they did not necessarily find the testimony objectionable. See id. at
107-110.

At Petitioner’s trial, it is clear that one of Trial Counsel’s strategies was fo atfack the

issue of the actual transfer or delivery of oxycodone from the Petitioner to C.C.J. On cross

examination, Trizl Counsel had attempted to accomplish this strategic task by attacking various
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portions of Detective Sizemore’s investigation. See Trial Transéript, Vol. II; pp. 161-174. Trial
Counsel s cross examination also drew i)aﬂicular smphasis upon Detective Sizemore’s prior
revelation in a lefter to Dt. Sabet, and during Defective Sizemore’s testimony at Petitioner’s
preliminary hearing, that it was unlikely that the detective would ever be able to establish with
any degree of certainty that the Petitioner had given the drugs to [C.C.J - See id. at pp. 170-173.

Moreover, the trial record reveals that Counsel’s s&ategy was also to attack the causation
element of C.C.J.’s death as a result of both oxycodone and valium rather than oxycodone alone,
as the Petitioner’s felony murder indictment was based solely npon the delivery of oxycodone.
See id. at 173; Trial Transcript, Vol. III, pp. 94-95, 99-100; see also OHCH Transeript, pp. 142-
143, |

This Court finds that Counsel s failure fo obj eot tc; the subject portion of Detective
Sizemors®s testimony arose from an occurrence involving Counsel's tactical trial strategy. Also,
the Court is unable to find that no reasonably proficient defense atiorey would have taken the |

same strategic approach as did Counsel.

Based upon the foregoing, this Court concludes that Counsel 's performance ;.Nas not
deficient undexr the first prong of the Strickland/Miller test.

Even if this Court would assume, arguendo, that Counsel’s performance was deficient for
not objecting to the subject testimany, the Petitioner would still be entitled fo no relief upon the
basis of this contention. As the testimony was a summation of prior testimony and evidence, had
Counsel successfully put forth an objection, it is highly unlikely that this would have altered the

outcome of Petitioner’s case. As such, the Court concludes that the Petitioner’s contention also

fails under the second prong of Strickland/Miller because the Petitioner has failed to show by a

72~




e
.

preponderance of the evidence, that he suffered any prejudice as a result of Counsel not objecting
to Detective Sizemore’s summation testimony.

2) Failure to object and seek curative instruction over inappropriate
holstering of other witnesses’ credibility

Petitioner argues that his Counse! was ineffective because he did not object and seek a
curative instruction when, during redirect examination, Dr. Sabet tesfified as follows:
Q: Sir, was there anything that you found in your examination or in your
knowledge and experience or, for that matter, anyone in your office’s knowledge
and experience that, based on your examination, was inconsistent with what

Detective Sizemore shared with you in terms of his investigation?

A: Based on information that - - I trust law enforcement, generally, - - it’s consistent
- - aufopsy findings were consistent with the findings,

Trial Transeript, Vol. I, p. 240 (emphasis added),

At the omnibus hearing, Tria! Co-Counsel testified that she found the statement, “I trust
law enforcement, generally,” to be tactically vseful because on the initial death certificate the
death was classified as “natural” but, after Dr. Sabet consulted with Detective Sizemore
regarding the investigation, the classiﬁgation was changed on the final report. See OHCH
Transcript, pp. 67-68. Trial Co-@msel further testified that she had hoped to convince the jury
that the medical examiners defermination of the final cause of death was made as a “rubber
stamp” based upon the investigating officer’s opinion, rather than on an independent medicai
examination. See id. at 67-73. On this point, the Court finds that the trial record suppotis Trial
Co-Counsel s omnibus hearing tésﬁony. Both on cross examination and during closing
arguments, Trial Co-Counsel established this “trusting” relationship between the medical

examiner and the investigating officer and argued this “rubber stamp* theory to the jury. See
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Trial Transcript, Vol. [, pp. 228-239; Trial Transcript, Vol. III, pp-97-99; see also OHCH
Transcript, p.148.

The Court finds that Trial Co-Counsel made a strategic tactical decision not to object to
the subject statement made by Dr. Sabet. This Court is also of the opinion that a reasenably
proficient defense attorney could have chosen to take the same sirategic approach as did Trial
Co-Counsel,

Based upon the foregoing, this Court concludes that Counsel s perfoﬁnance was not
deficient under the objective reasonableness standard outlined in Strickland/Miller.

3) Failure to object to extensive leading questions

The Petitioner goes to great lengths to point out multiple instances whers Petitioner’s
Counsel alleéedly failed to lodge an objection to various leading questions by the prosecution.
See Amended Petition, Exh. B.

Rule 611 of the West Vitginia Rules of Evidence provides in relevant part that “leading
questions should not be used on the direct examination of a witness except as may be necessary
to develop the witness' testimony.” W. Va. R, Evid. 611(c). This rule is not a hard and fast rule,
howsver, as there are multiple cxceptions to this rule and its application is wholly left to the
discretion of the court. See State v. Fairchild, 171 W. Va. 137, 150, 298 S.E.2d 110, 124 (1982);

see also State v. McPherson, 170 W. Va. 612, 371 8.E.2d 333 (1988); State v. Cottingham, No.

13-1211, 2014 WL 5545930 (W. Va. Nov. 3, 2014} (unpublished opinion). In the event a
“leading” objection is lodged, and the Court sustains the objection, the party eliciting the
testimony is given an opportunity to cure and overcome the objection by simply rephrasing the

question. See State v. Price, 92 W. Va. 542, 115 S.E. 393, 394 (1922).
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In the case at bar, the Petitioner was represented by not one, but two, trial attorneys. 7 rz'él
Counsel and Trial Co-Counsel were both very experienced in criminal trial matters having in
excess of forfy-three (43) years of combined criminal tnal cxperience at the time of Petitionei’s
trial. See OHCH Transcript, pp.73-74, 91. Significant tesmnony was taken atf the omnibus
hearing with regard to Counsel s alleged failure to object to various leading questions during the
Petitioner’s trial. See OHCH Transcript, pp. 31-43, 164-168, Further, there was considerable
disagreement between Petitioner’s Habeas Counsel and Counsel as to: 1) whether many of the
subject questions were in fact leading questions; 2) the context in which the subject questions
were made; 3) whether the questions referred back to festimony or evidence that had already
been placed before the jury; 4) whether the questions were used to develop the testimony; and 5)
whether strategic and tactical considerations played a role in Counsel s approach to the leading
questions. See id.

A thorough review of the trial record and omnibus hearing transcript reinforces that
“[tjhc widespread use of the tactic of attacking irial counsel by showing what ‘might have been’
proves that nothing is clearer than hindsight-except perhaps the rule that we will nof judge trial
Icounsel's performance through hindsight.™ Miller, 194 W. Va, at 17, 459 8.E.2d at 128 (citation
omitted). |

When questioned on direct examination by Petitioner’s Habeas Counsel, Trial Counsel’s
testimony very accurately summed up this principle; there is a vast difference, in the context of
the trial, between what could have been objected to and what sheuld have been objected to. See
OHCH Transcript, pp. 166-167. As the Miller Court emphasized,

[w]hat defense to carry to the jury, what witnesses to call, and what method of

presentation to use is the epitome of a strategic decision, and it is one that we will
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seldom, if ever, second guess. Obviously, lawyers always can disagree as to what
defense is worthy of pursuing *such is the stuff out of which trials are made.’

Miller, 194 W. Va. at 16, 459 S.E.2d at 127 (1995) citing Solomon v. Kemp, 735 F.2d 395, 404
(11th Cir.1984), cert. denied, 469 U.S. 1181, 105 S.Ct. 940, 83 L.Ed.2d 952 (1985) (emplasis
added).

Based upon the foregoing and a therough review of the record, the Coust finds that
Counsel did not lodge objeciions to leading questions by the prosecutioﬁ, in the instances to
which Petitioner referé, due to tactical or strategic considerations by Counsel. The Court further
finds and concludes that the Petitioner’s has failed to show by a preponderance of the evidence
that Counsel’s performance was deficient, in these instances, nnder the objective standard of
reasonablencss prong of Strickiand/Miller.

Even if this Court assumes, arguendo, that Counsel s performance was deficient for not
Iodging. an objection in thase instances cited by the Petitioner, the Court is of the opinion that
Petitioner is still not entitled to any relief because his claim fails vnder the prejudice prong of
Strickland/Miller.

As noted supra, a sustained objection to a leading question can readily be remedied by
simply rephrasing the question. Further, most of the instances cited by the Petitioner where
Counsel did not object to leading questions by -the prosecuiion, involved testimony and evidence
which had either already been placed before the jury, or were introductory in nature and used for-
the purpose of developing the -subject testimony on often @material facts unlikely to influence
the jury’s decision, Lastly, this Court finds that the Petitioner has sirhply failed to provide this

Court with any evidence, aside from the blanket statement that the Petitioner was prejudiced, to

-76-




show that there is a reasonable probability that but for Counsel’s failure to object to the cited
leading questions, there is a reasonable prbbabﬂity that the Peiitioner would have been acquitted.
Based upon the foregoing, this Court concludes that Pefitioner’s claim that his Counsel s
performance was ineffective becanse counsel did not object to several leading questions by the
prosecutioﬁ fails under the prejudice prong of Strickland/Miller. |

4) Failure to object fo substantive testimony over exhibits marked for
identification purposes only

The Petitioner claims that his Counsel was ineffective because Counse! allegedly failed fo
object to substantive testimony regarding_exhibits which were marked for identification
purposes. Specifically, the Petitioner argues that his Counsel was ineffective becanse Counsel
dia not object to testimony elicited, prior to the exhibits admission into evidence, regarding 1)
Photographs of blood vials marked State’s Exhibiis 6, 7, and 8; and 2) A portion of the Plateau
Medical Center's medical records marked State’s Exhibit 5. |

a. Photographs of bleod vials marked Exhibits 6, 7, and 8.
The first of Petitioner’s two arguments under this ineffectiveness claim can be readily

disposed of under the second prong of Strickland/Miller. See State ex rel. Daniel v. Legursky,

195 W. Va. at 321, 465 8.E.2d at 423 (noting the court “need not address both prongs . . . but
may dispose of such a claim based solely on a petitioner’s failure to meet either prong of the
test.”). In this instance, even if the Court were to find that Counsel's performance was deficient,
and assume, ﬁguendo, that the Court would have sustained an objection to substantive
questioning of these witnesses prior fo the admission of State’s exhibits 6, 7, and 8, the Petitioner
is unable fo show that the resulis of his trial would have in any way been altered. The exhibits

that served the basis for Pefitioner’s claim were ultimately admitied into evidence over Trial
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Counsel’s foundational objection. See Trial Transcript, Vol. I, pp. 186-188; see also id. at 206-
207. An earlier successfirl challenge may have delayed the substantive questioning and requiréd
the prosecutor to Iéburiously establish the evidence’s foundation prior to that questioning, but it
would not have altered the final admission of the evidence;lExhibitS 6, 7, and 8, inevitably would
have still been admitted into evidence and the same substantive questioning elicited by the
prosecutor.

Under the presented scenario, the Court finds that the Pefitioner is incapable of
establishing that but for Counsel's failure to object to the substantive questioning of witnesses
regarding State’s exhibits 6, 7, and 8, _prior to that evidence being admitted, the evidence would
not have been admitted and the results of Pefitioner’s trial would have been different. As such
the Court concludes that the Petitioner has suffered no prejudice fiom the alleged deficient |
performance of Counsel and is thereby entitled to no habeas reliefupon this claim under the

second prong of Strickiand/Miller.

b. A portion of the Platean Medical Center’s medical records marked
State’s Exhibit 5.

The Petitioner also argues that his Counsel provided ineffective assistance because
Counsel allegedly did not object to the testimony of Leslie Tweedie regarding a portion of
State’s exhibit 5, when that exhibit was never admiited into evidence, See Amernded Petition,
Sect. 3, subsec. f, p. 24.

“[A] petitioner has the burden of proving by a preponderance of the evidence the
allegations contained in his petition or affidavit which would warrant his release.” Syl. Pt. 1,in
part, State ex rel. Scott v. Boles, 150 W, Va. 453, 147 8.E.2d 486, (i 966). “JA] [mere] skeletal

‘argument,” really nothing more than an assertion, does not preserve a claim.” Stafe ex rel,
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Haicher v. McBride, 221 W. Va. at 766, 656 S.E.2d at 795 (citations omitted) (alterations from
otiginal). |

At the omnibus hearing, the Petitioner failed fo present any evidence, or elicit any
testimony, in support of his argument regarding States exhibit five and the testimony of Ms.
Leslie Tweedie, Petitioner’s argument remained undeveloped to the conclusion of the omnibus
proceedings. As such, .the Court finds that the Petitioner has failed to meet his burden of proof to
support his contention regarding State’s exhibit 5 and the testimony of Ms. Tweedie.

Further, the Court has thoroughly reviewed the trial record and finds that Petitioner’s
allegation is unfounded. The witness, Leslie Tweedie, was being questioned by the prosecutor
regardmg the testing of blood drawn from C.C.J during treatment. See Trial Transcript, Vol. I,
pp. 165-169. Ms. Tweedie, however, could not remember any specifics surrounding the testing
that was conducted, See id. at 165-166. State's exhibit 5 was presented to Ms, Tweedie by the
prosecutor only to refresh her recollection of the matier and the State never sought to have
exhibit 5 admitted for any individual evidentiary purpose, See id. at 166,

Based upon the foregoing, the Court concludes that, under both prongs of

- Strickland/Miller, the Petitioner is entitled no relief in this habeas based upon his argument that

his Counsel provided him with ineffective assistance in that Counsel allegedly failed fo object to
the substantive questioning of Ms. Tweedie regarding State’s exhibits 5.

5) Failure to object and seek a curative instruction over lay wiinesses
" testifying as experts :

The Petitioner argues that his Counsel was ineffective for fiiling to object and seck a
curative instruction when two lay witnesses allegedly offered expert testimony. The two

incidents that serve as the basis for Petitioner’s argunent occurred 1) when Detective Sizemore
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testified on van'o{ls issues regarding the abuse of prescription medications; and 2) when Naomi
Lucas Griffith testified regarding the use and nature of the prescription dtug Klenopin.
The Court will address each in tuin.
a. Detective Sizemore’s ;‘exp'ert” testimony

In the Amended Petition, the Petitioner alleges that at his trial, Detective Sizemore
offered improper expert testimony as a lay witness concerning: 1) the dosages of medications; 2)
the manner by which medications could be taken; 3) the relationship of itching and the use of
morphine based drugs; and 4) the schedule classification of Oxycodone. See Amended Petition,
Sech. g, p. 25.

“IA] petitioner has the burden of proving by a preponderance of the evidence the
allegations contained in his petition or affidavit which would warrant his release.” Syl Pt. 1,1n
part, Boles, 150 W. Va, 453, 147 8.E.2d 486. |

At the omnibus hearing, however, the Petitioner elicited no testimony from Trial Counsel
regarding Detective Sizemore’s alleged “expert” testimony and very limited testimony from
Trial Co-Counsel. See OHCH Transeript, pp. 90-1 68; see also id. at 63, The Petitioner’s one
inquiry at the omnibus hearings was limited to a question regarding Detective Sizemore’s
testimony reIatgd to the dosagés of medication. See OHCH Transcript, p. 63, lines 12-15, Trial
Co-Counsel responded that this line of questioning was regarding a Board of Pharmacy report -
which was obtained by Detective Sizemore in the course of his investigation. See id. p. 63, lines
16-21. |

A review of the trial record confirms that the line of questioning regarding the type and

dosages of medication that had previously been prescribed to C.C.J. was in fact testimony related
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to a Board of Pharmacy report that was obtained by Detective Sizemore in the course of his
investigation and was not an expert opinion. See Trial Transeript, Vol. II, pp, 151-152.

The Petitioner also did not offer any evidence whatsoever to show how Petitioner was
prejudiced as a result of Coun..s'ei ’s performance with regard to Detective Sizemore’s alleged
“expeit” testimony.

The Court finds that the Petitioner has fallen woefully short of meeting his burden of
persuasion. The Petitioner has quite simply failed to prove Counsel s performance was deficient
in this regard and that the Pefitioner suffered any prejudice as the result of Counsel's alleged
deficiency. |

Based on the foregoing, the Court concludes that the Petitioner has failed to supply this
Court with sufficient evidence fo show that his Counsel was ineffective in not objecting to the
alleged “expert” testimony of Detective Sizemore under either prong of the Strickiand/Miller
standavd.

b. Naomi Lueas Griffith’s “expert” testiimony

In the Amended Petition, the Petitioner alleges that at his trial, Naomi Griffith offered -
improper expert testimony as a lay witness concerning the use and nature of the prescription drug
Klonopin. See Amended Peiition, Sect. g, p. 25.

The following is the relevant portion of the subject testimony regarding a prior incident

where C.C.J. had ingested prescription medication which had previously been given to him by

the Petitioner:
Q: Who was there?
A [C.C.J.] and Henry were there when I - - when T walked in. [ watked in
the houss, and I was like, ““What the hell’s going on? What happened?” And was.
like, “Well,” - -
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Who was “he”? Who’s “he,” ma’am?
Henry.

Okay.

R B R

He said, “Well, I gave him some Klonopins yesterday.” And I was like,
“Why was you giving him Klonopins?”

Angd he said, “Well, his back was hurting and he couldn’t sleep and stuff,
and I just gave him some Klonopins and, apparently, hie was passed out on the
front porch, and I” - - the neighbors woke him up.

i

Apparently, the neighbors had seen him and woke Henry up; He was
inside asleep. And they - -

Is Klonopin some sort of pain medication?
M ore. like a nerve medication.

It’s a prescription pill of some kind?

Fes.

Okay.

z R E R B R

And I was like, “Well, what happened? We've got to get him 1o the
doctor.” And he was like, “No, Annie. He’s okay,” And [C.C.J.] was standing
there, and he was like, “No, Mom. I don’t want to go to the doctor. I don’t want to

go to the doctor.” .
Trial Transcript, Vol. TI, pp. 30-31 (emphasis added).
The Court will not use hindsight and second-guessing of Counsel 's decisions to elevate a

possible mistake into an error of constitutional proportion. See Syl. PL 4, Legursky, 195 W. Va.

at 317, 465 8.B.2d at 419; see also State ex rel. Edgell v. Painter, 206 W, Va. at 172, 522 8.E.2d
at 640. “A decision regarding trial tactics cannot be the basis for a claim of ineffective assistance

of counsel unless counsel's tactics are shown to be so ili chosen that it permeates the entire trial
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with obvious unfaimess.  Legursky, 195 W. Va. at 328, 465 S.E.2d at 430 (internal quotations
and citations omitted). “Where a counsel's performance, attacked as ineffective, arises from
occurrences involving strategy, tactics and arguable courses of action, his conduct will be
deemed effectively assistive of his client's interests, unless no reasonably qualified defense
attorney would have so acted in the defense of an accused.” Syl. Pt. 21, Thomas, 157 W. Va.
640, 203 S.E.2d 445.

At the omnibus hearing, Trial Co-Counsel was qu_estioned as to why she had not objected
when the witness, Naomi Griffith, had testified regarding the identity and nature of the
prescription drug Klonopin. See OHCH Transcript, p. 62. Trial Co-Counsel explained that she
felt it was well established that the witmess, Naomi Griffith, “had, in the past, a drug problem.”
Id. af line 18-19. Trial Co-Counsel further testified that she did not object to this line of
questioning “because [she] thought it helped that it wasn®t a pain medication, that it was a nerve
pill.” 1d. at line 23-24.

Trial Counsel further testified regarding this same incident:

Q: Okay. And does it concern you that this person was asked what type of
medication Klonopin was?
A Well, she’s clearly not an expert. And I would agree with you, she’s

clearly not an expert. But, 1 mean, just here today, you and 1 have had discussions
of is Ativan a benzodiazepine, [ didn’t know that. But when we locked at Dr.
Poland’s testimony, he said that it was.

Now, I know that cerfain things are pain medication, certain things are, for
lack of a betier term, nerve medication. 1don’t - - I can’t tell you anything about
them, but just to give you the basic, it’s a prescription pill of some kind. Ithink
that anybody would be qualified to answer that. I think that would be general

knowledge.

Q: Do you belisve that there should have been an objection to that question,
those two questions; what type of medication and whether it’s prescription?
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A - Tthink that - - ['ve got to split hairs with you, and I'm sorry for that, Mr.
 Fast. I'm going to say there could have been an objection there. 1 won’t say that
there should have been an objection there. I'm not sure that I agree there should
‘have been. Butf there clearly could have been.
OHCH Transeript, p. 154-155 (emphasis in original).

Based upon the foregoing, the Court finds that Counsel made a reasonable tactical
decision not to object to the testimony of Naomi Griffith regarding the use and nature of the
prescription drug Klonopin. Further, the Court concludes that the Petitioner has failed to prove
that Counsel's performance was deficient under the objective reasonableness standard outlined in

Sirickland/Miller.

Even if this Court accepted, arguendo, Petitioner’s asscrtion that his Counsel’s’

performance was deficient in not objecting to Naomi Griffith’s testimony regarding the use and

nature of the prescription drug Klonopin, the Petitioner’s claim would still fail.

A habeas petitioner seeking relief based upon a claim of ineffective assistance of counsel
must not only establish that his counsel’s performance was deficient, but also that “there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceedings
would have been different.” Strickland , 466 U.8. 668, 104 S.Ct. 2052; Syl. Pt. 5, Miller, 194 W,
Va.ai 6, 459 S.E.2d at 117. Both prongs of Strickland/Miller must be proved by a

preponderance of the evidence. See Syl. Pt. 22, Thomas, 157 W. Va. 640, 203 S.E.2d 445; see

also Boles, 150 W.Va, 453, 147 S.E.2d 486.

The Petitioner presented this Court with no evidence to show how he was prejudiced by
this very limited testimony. As such, the Court further concludes that Petitioner has also failed to

establish the prejudice prong of Strickland/Miller and is thereby entitled no relief upon this

claim.
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VIIl. Excessive Senience

The Petitioner asserts in his Losk List that he received an excessive sentence for his
convictions to the felony offenses of felony murder and child neglect resulting in death. The
Petitioner does not provide this Court with any explanation of how his sentence is excessive or of
how the sentence he received was outside the parameters provided by the West Virginia Code.
However, out of an abundance of caution and in the interest of thoroughness, this Court will
discués this ground for relief.

In West Virginia, “fo]ur system of criminal jurisprudence views a trial court's discretion
during the sentencing phase of a criminal proceeding as a critical component of the process.”

State ex rel. Hatcher v. McBride, 221 W. Va. 760, 765, 656 S.E.2d 789, 794 (2007) (citing State

v. Head, 198 W.Va. 298, 306, 480 S.E.2d 507, 515 (1996) (Cleckley, J., concurring). The length

of time imposed at sentencing, as long as. it is within the confines of statutory parameters and not

based upon some impermissible factor, is at the sole discretion of the sentencing judge. See

generally Staic v. James, 227 W. Va. 407, 710 S.E.2d 98 (2011); Syl. pt. 4, State v. Goodnight,

169 W.Va. 366, 287 8.E.2d 504 (1982); State cx rel. Hatcher v. McBride, 221 W. Va. at 761,

656 5.E.2d at 790; see also Apprendi v. New Jersey, 530 U.S. 466, 120 S, Ct. 2348, 147 L, Ed.

2d 435 (2000); United States v. White, 240 F.3d 127 (2d Cir. 2001). As the James Court noted,

there is nothing that suggests thaf it is impermissible for judges to exercise
discretion—taking into consideration various factors relating both to offense and
offender—in imposing a judgment within the range prescribed by statute. [W]here
factual determinations are used to sentence the defendant to a senience within the
maximum allowed by statute, Apprendi is not controlling, and such
determinations can be made by the court without violating the defendant's right to

due process.
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State v. James, 227 W. Va. at 418, 710 S.E.2d at 109 (citing Apprendi v. New Jersey, 530 U.S.

466, 481, 120 S, Ct, 2348, 147 L. Ed. 2d 435 (2000); United States v. White, 240 F.3d 127, 136

(2nd Cir.2001) {citations omitted)).

In Petitioner’s case, the jury reiurned a verdict of guilty of murder in the first degree, with
a recommendation of mercy. See Jury Verdict-Count One, State of West Virginia v, Henry C.

Jenkins, Indictment No. 09-F-136. The jury also returned a verdict of guilty to the offense of

1

child neglect resulting in death as a lesser included offense of death of a child by a parent. See
Jury Verdict-Count One, State of West Firginia v. Henry C. Jenkins, Indictment No, 09-F-136.
West Virginia Code provides that “{m]urder of the first degree shall be punished by

confinement in the peniteptiary for life.” W. Va, Code Ann. § 61-2-2 (West), West Virginia

Code further provides that

[i]f the person indicted for murder is found by the jury guilty thereof, and if the
jury find in their verdict that he or sheis guilty of murder of the first degree . ., he
or she shall be punished by imprisonment in the penifentiary for life . . .
Provided, That the jury may, in their discretion, recommend mercy . . ..

W. Va. Code Ann. § 62-3-15 (West).

As it relates to the offense of child neglect resulting in death, the West Virginia Code

provides that

[i}f any parent, guardian or custodian shall neglect a child under his or her care,
custody or control and by such neglect cause the death of said child, then such
parent, guatdian or custodian shall be guilty of a felony and, upon conviction
thersof, shall be fined not less than one thousand dollars nor more than five
thousand dollars or committed to the custody of the division of corrections for not
less than three nor more than ffteen years, or both such fine and imprisonment.

W. Va. Code Ann, § 61-8D-4a (West).
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The Court subsequently sentenced the Petitioner to life in the West Virginia Penitentiary,

with a recornmendation of mercy for his felony murder conviction and to the West Virginia

' Penitentiary for an indeterminate period of not less than three (3) years nor more than fifteen (15)

years for his child neglect resulting in death conviction, said sentences to be served
cansecutively. See Sentencing And Commitment Order, entered June 28, 2010.

As to Petitioner’s sentences, this Court finds that the Petitioner was sentenced consisient
with the jury’s verdicts and the sentencing parametsrs outlined in the West Virginia Code.

Based upon the foregoing, this Court concludes that Petitioner’s contention that he
received an excessive sentence for his conviction to the offenses of felony murder and child
neglect resulting in death, is without merit and unsupported by the record.

IX. Newly Discovered Evidence

The Petitioner asserts in his Losk List that relief is warranted in this habeas proceeding
because new evidence has been discovered that would have likely altered the outcome of the
Petitioner’s trial had it been discovered prior to trial. Specifically, Petitioner testified during the
omnibus évidentiary hearing that one of the prosecution’s witnesses, Holly Dawn Burdette, was
bragging to one of the Petitioner’s friends, Chipper Shaver, that she was the one who had given
C.C.J. the Oxycodone and Valium that ultimately resulted in the death of C.C.J.

As the West Virginia Supreme Court has previously stated,

[the factors that must be satisfied in order to obtain a new trial based upon newly

discovered evidence are as follows: . ., . (1) The evidence must appear to have

been discovered since the trial, and, from the affidavit of the new witness, what .

such evidence will be, or its absence satisfactorily explained. (2) It musi appear

from facts stated in his or her affidavit that the defendant was diligent in

ascertaining and securing the evidence, and that the new evidence is such that due

diligence would not have secured it before the verdict. (3) Such evidence must be

new and material, and not merely cumulative; and cumulative evidence is

additional evidenee of the same kind to the same point. (4) The evidence must be
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such as ought to produce an opposite result at g second trial on the merits. (5)
And the new trial will generaily be refused when the sole object of the new
evidence is to discredit or impeach & witness on the opposite side.

State ex rel. Smith v. McBride, 224 W. Va. 196, 206-07, 681 S.E.2d 81, 91-52 (2009)

{alterations from original) (citations omitted) (emphasis added).

Of particular importance in Petitioner’s case, are the fourth and the fifth factors of
McBride: “The evidence must be such as ought to produce an opposite resuit af a second trial on
the merits” and “[ ] the new trial will generally be refused when the sole object of the new
ev_z'deuce is fo discredit or impeach a witness on the opposite side.” 1d. at 206, 681 S.E.2d at 91
(citations omitted) (emphasis added).

The Petitioner did not call, or attempt to elicit the testimony of, Mr, Shaver at the
omnibus evidentiary hearing; the Petitioner chose instead to present his own hearsay within
hearsay personal testimony as support for his contention. This Court gives scant merit to
Petitioner’s evidence and finds that Petitioner has failed to show by a preponderance of the
evidence that “new” gvidence even exists.

Even if this Court assumes, arguendo, that Petitioner’s bald assertion does qualify as
“new”’ evidence in Petitioner’s case, relief is still not warranted in this habeas proceeding
because this Court finds that the “new” evidence fails a McBride analysis.

At Petitioner’s trial, the jury was presented the theory that C.C.J. had obtained the
oxycodone and valium either by his own accord or with the help of someone other than the
Petitioner, The jury rejected this theory. Likewise, this Court rejects Petitioner’s assértion that a
jury would give Petitioner’s “new” evidence such weight and credence so as to warrant

Petitioner’s acquittal at a second trial on the merits.

-88-




o

Lastly, paramount to this Court’s consideration is the fact that the “new” evidence
appears to this Court to be exclusively and solely for the purpose of discrediting and impeaching
one of the prosecution’s key witnesses, Ms. Holly Burdette.

Based upon the foregoing, this Court concludes that the Petitioner’s contention that
“new” evidence exists which would warrant a new frial in this matter is unfounded and without
merit. |

X. Cumulative Effect Of Numerous Errors

The Petitioner finally asserts that the numerous eirors alleged to have been committed
prior o Petitioner’s trial and in the course of Petitioner’s trial, collectively operated to deny the
Petitioner his state and federal constitutional rights.

The cumulative erro-r doctrine may be applicable to procesdings where various errors

combine to affect the overall validity of the judgment. See generally Tennant v. Marion Health

Care Found., Inc., 194 W, Va. 97, 117-18, 459 S.E.2d 374, 394-95 (1995) (providing an overall

assessment of the cumulative error doctring). “Where the record of a criminal trial shows that the

* cumulative effect of numerous errors committed during the trial prevented the defendant from

receiving a fair trial, his conviction should be set aside, even though any one of such esrors
standing alone would be harmless error.” State v, Carrico, 189 W. Va. 40, 47, 427 S.E.2d 474,
431 (1993} (citing Syl. Pt. 5, State v. Walker, 188 W.Va. 661, 425 S.E.2d 616 (1992)); Syl Pt. 5,
State v. Smith, 156 W.Va. 385, 193 8.E.2d 550 (19‘72(). |

Even though the cumulative error doctrine is available for use by a circuit court in
situations where numerons harmless errors have impacted the outcorne of a case, the docirine

should, however, be used sparingly. See Tennant v, Marion Health Care Found., Inc., 194 W, Va.
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97,118, 459 S.E.2d 374, 395 (1995). The cumulative ervor doctrine is only applicable when the
record reveals that there are at least somze exrors. See id., at 118,459 S.E.2d at 395; see also State

v. Knuckles, 196 W. Va. 416, 426,473 S.E.2d 131, 141 (1996) per curiam. Further, where the

errors are insignificant and inconsequential, reversal is not warranted. Id. (citing I Franklin D.

Cleckley, Handbook on Evidence § 1-7(B)(5) at 49); State v. Clements, 175 W. Va. 463, 472,

334 S.E.2d 600, 610-11, cert. denied, 474 U.S. 857, 106 8.Ct, 165, 88 L.Ed.2d 137 (1985).

In ‘the case af bar, the Court has fully addressed the Petitioner’s preceding twenty-eight
(28) alleged grounds for relief supra. Having completed this arduous task, it is apparent to this
Court that the Petitioner has blatenily abused the Losh List by asseriing many grounds which’
were: 1) unsupported by the relevant law; 2) frivolous or wholly without ‘merit; and/or 3)
previously waived or adjudicated. It is acfual error; ot afleged error, which warrants reliefin a
fnabeas proceeding. See generally Stote v. Knuckles, 196 W. Va. 416, 426, 473 5.E.2d 131, 141
(1996) per curiam (“Cumulative error analysis should evaluate only the effect of matters
determined to be error, not the cumulative effect of non-errors.”). Having thoroughly reviewed
the relevant law and record related to Petitioner’s remaining contentions, this Couit has been
unable to find any substantial constitutional error, or for that matter, some harmless
constitntional errors, that oceurred in Petitioner’s case which may have operated to affect the
validity of the judgment against the Petitioner.

Based upon the foregoing, this Court concludes that Petitioner’s assertion that his state
and federal constituiional rights were violated as a result of the cumulative eifect of numerous

errors that allegedly cceurred during the Petitioner’s trial is unfounded and without merit.
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XI. Knowing And Intelligent Waiver Of All Grounds Not Asserted In This
Habeas Corpus Proceeding

Petitioner asserted a total of twenty-nine (29) grounds for relief in his Los# List and
Amended Petition and the Court has fully addressed each ground in the preceding Order Denying
And Dismissing Pelition.

W.Va. Code § 53-4A-1 et seq. contemplates that a person who has been convicied of a
erime is entitled to only one post-conviction habeas corpus proceeding wherein all grounds for
relief must be raised, that are known or which could, with reasonable diligence, be discovered.ﬁ :
Syl. Pt. 1, Gibson v. Dale, 173 W. Va. 681, 683-84, 319 S.E.2d 806, 808 (1984). A petitioner
may not, in a subsequent habeas petition, taise those grounds knowingly and intelligently waived
in a ptior procesding. Syl. Pt. 2, id. at 684, 319 S.E. 2d at 809.

Further, the Supreme Court has expressly addressed the res judicata effect of an omnibus
habeas proceeding by stating the following:

[jludgment denying relief in post conviction habeas corpus is res judicata on

questions of fact or law which have been fully and finally litigated and decided,

and as to issues which with reasonable diligence should have been known but

were not raised, and this occurs where there has been an omnibus habeas corpus

hearing ai which the applicant for habeas corpus was represented by counsel or

appeared pro se having knowingly and intefligently waived his right to counsel.

Losh v. McKenzie, 166 W.Va. 762, 277 S.B.2d 606 (1981). The Supreme Court expressed that

although a pricr omnibus hebeas corpus hearing is res judicata, to matiers raised or that
reasonably should have been raised, “an applicant may still petition the court on the following
grounds: ineffective assistance of counsel at the omnibus habeas corpus hearing; newly
discovered e‘{idence; or, a change in the law, favorable to the applicant, which may be applied

retroactively.” Syl. Pt 4, id. at 762, 277 S.B.2d at 608. An omnibus habeas corpus ruling is final
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and any subsequent petition will be sammarily dismissed unless it addresses one of these three
enumerated cxceptions. See id. at 768, 277 S.E.2d at 611. “A judgment entered of record,
remanding a petitioner after a hearing upon a writ of habeas corpus, which has not been reversed,
is conclusive upon other application.” SyllaBus, State ex rel. Clevenger v. Coiner, 155 W. Va.
853, 188 S.E.2d 773, 774 (1972), .Syllabus, State ex rel. Presty v. Lowe, 103 W.Va, 264; 137

S.E. 219(1927).

The Petitioner was informed at the beginning of the omntbus habeas corpus evidentiary
hearing that any grounds ﬁot asserted in this habeas proceeding were waived. See OHCH
transeript, Vol. I, pp. 3-7. The Petitioner advised the Court that he knowingly understood that
e was waiving all other grounds except for those asserted in the Pefitioner’s Losh List, See id.

Based upon the foregoing, the Court finds that the Pefitioner was gi*)en the oPportwﬁty,
with the assistance of counsel, to raise any and all grounds for relief that the Petitioner believed
warranted relief in this habeas proceeding. The Court also finds and concludes that the Petitioner,
with the assistance of counsel, has knowingly waived all other contentions and grounds not
raised in this habeas proceeding.

XII. ASSESSMENT OF FEES AND COSTS FOR THIS PROCEEDING
PURSUANT TO W.VA. CODE § 53-4A-4(b)

The Petitioner proceeded in forma pauperis in the prosecntion of this habeas maiter.

Pursuant to West Virginia Code, a petitioner who alleges sufficient facts to show to the
satisfaction of the Court that he or she is unable to pay the costs of the proceeding or to employ
counsel, may be permitted to proceed in forma pauperis in the prosecution of a petition under

W.Va. Code § 53-4A-1 for a writ of habeas corpus. W. Va. Code Ann. § 53-4A-4(a) (West).

W.Va. Code § 53-4A~4(b) further provides that
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all necessary costs and cxpenses incident to [habeas] proceedings hereunder,

originally, or on appeal pursuant to section nine of this article, or both, including,

but not limited to, all court costs, and the cost of furnishing transcripts, shall, upon

certification by the court to the state auditor, be paid out of the treasury of the

State from the appropriaiion for criminal charges.

At the conclusion of the habeas matter, the Court shall grant that relief, if any, which is
warranted under the circumstances and shall “adjudge the costs of the proceedings, including the
charge for transporting the prisoner, to be paid as shall seem right.” W. Va, Code Ann. § 53-4-7
(W est). The West Virginia Code governing habeas corpus proceedings also provides that at the
conclusion of the habeas matter, “[i]a the event a petitioner who is proceeding in forma pauperis
does not substantinily prevail, all such costs, expenses and fees shall be and constitute 2
judgment of the court against the petitioner to be recovered as any other judgment for costs.”

W. Va. Code Ann. § 53-4A-4(b) (West) {emphasis added).

The Court has carefully considered Petitioner’s twenty-nine (29) alleged grounds for
relief and hes given Petitioner the benefit of every reasonable doubt in considering those
grounds, Yet the Court has concluded overwhelmingly that the Petitioner is enfitled to no relief
because Petitioner’s claims are unsupported by the evidencé adduced at the omnibus cvidentiary
hearings, the record in this matter, and the law. The Court has found that many of Petitioner’s
contentions are wholly unfounded and have no basis iﬁ law or fact. Indeed, in some instances,
the Couxt sincerely questions the veracity of Pefitioner’s allegations and testimony presented in
support thereof. In any event, the Petitioner is not entitled to any of the relief sought in
Petitioner’s Petition Under W.Va. Code § 53-44-1 for a Writ of Habeas Corpus.

Based upon the foregoing, the Court finds that Petitioner has failed to substantially

prevail on amy of his alleged claims for relief. The Court further concludes that it is both
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appropriate and warranied for the Petitioner to be assessed all related costs, expenses and fees
associated with the prosecution of this habeas proceeding in Fayette County Circuit Court civil

case nuinber 12-C-283.

FINAL RULING AND JUDGMENT

THEREFORE, in consideration of all of the above, the Court is of the opinion to, and
hereby does, DENY the relief sought by the Petitioner in his Pefition Under W.Va, Code
$33-44-1 for a Writ of Habeas Corpus and DISMISSES this matter, with prejudice.

As the Petitioner did not substantially prevail in this matter, the Court firther ORDERS
that the Petitioner sfiall be assessed all costs, expenses and fees associated with the prosecution
of this matter and that all such costs, expenses alilli fees “shall constitute a JUDGMENT OF
'THE COURT against the Petitioner to be recovered as any other judgment for costs.” W.Va.
Code § 53-4A-4(b) (EMPHASIS ADDED).

'This ninety-four (94) page Order Denying And Dismissing Petition is a FINAL ORDER.
The Clerk is directed to remove this matter from the Court’s active docket.

The Clerk is further directed to send an attested copy of this Order Denying And
Dismissing Perition t0: Henry C, Jenkins, Inmate # 51235, Mount Olive Correctional Complex,
One Mountainside Way, Mount Olive, WV 25185; Thomas K. Fast, Esq., P.O. Box 420, 201
North Court Street, Fayetteville, WV 25840; David Ballard, Warden, Mount Olive
Correctional Complex, One Mountainside Way, Mount Olive, WV 25185; and Brian D.
Parsons, Assistant Prosecuting Attorney, 108 East Maple Avenue, Fayetteville, WV 25840,

ENTERED this E tc—il}ay of February 2015.

PAUL M. BLAKE, JR,
JUDGE

Judge Pani M., Blake, Jr.
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