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MEMORANDUM DECISION

Petitioner Steven Mahood, by counsel D. Adrian Hoosier 11, appeals the Circuit Court of
Jackson County’s November 20, 2013, order that denied his petition for writ of habeas corpus.
Respondent David Ballard, Warden, by counsel Christopher Dodrill, filed a response. Petitioner
filed a “Supplemental Petitioner’s Brief and Reply to Respondent’s Response.” On appeal,
petitioner argues that the circuit court erred in denying his motion for default judgment and his
petition for writ of habeas corpus because he received ineffective assistance of counsel.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In April of 2009, a Jackson County Grand Jury indicted petitioner on the charge of the
first degree murder of his wife. Following a four-day trial, the jury convicted petitioner of first
degree murder. Thereafter, the circuit court sentenced petitioner to life in prison without mercy.

In August of 2009, petitioner filed a direct appeal with this Court arguing that he was
denied a fair trial because the circuit court admitted inadmissible evidence about an adulterous

'petitioner filed a “Combined Motion for Leave to Clarify Claims and Petitioner’s
Second Supplemental Brief and Reply to Respondent’s Response.” Respondent filed a
“Response in Opposition to Petitioner’s Combined Motion for Leave to Clarify Claims and
Petitioner’s Second Supplemental Brief and Reply.” This Court refused petitioner’s “Combined
Motion for Leave” by order entered December 15, 2014. Subsequently, petitioner also filed a
“Supplemental Petitioner’s Brief and Reply to Respondent’s Response.” By order entered
January 15, 2015, this Court on its own motion struck petitioner’s supplemental brief and reply
because it contained new assignments of error that were not originally raised by petitioner. See
Rule 10 of the West Virginia Rules of Appellate Procedure.
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affair that petitioner had with one of the State’s witnesses. By order entered October 14, 2010,
this Court affirmed the Circuit Court of Jackson County’s sentencing order. See Sate v. Mahood,
227 W.Va. 258, 708 S.E.2d 322 (2010).

In December of 2010, petitioner, pro se, filed a petition for writ of habeas corpus. Several
months later, the circuit court appointed petitioner counsel. After having counsel appointed,
petitioner filed an amended petition for writ of habeas corpus arguing that he was denied his
constitutional right to a fair and impartial jury; denied his right to present a complete defense;
that he received ineffective assistance of counsel; and that he received a more severe sentence
than expected. On July 5, 2011, petitioner filed a supplemental amended petition for writ of
habeas corpus. In this petition, petitioner argued that his trial counsel failed to present evidence
and argument of mitigating circumstances during the non-bifurcated trial and prosecutorial
misconduct.

Although still represented by counsel, petitioner, pro se, in February of 2013, filed a
document titled “supplemental claims to be added to amended petition for writ of habeas
corpus.” By order entered February 21, 2013, the circuit court directed the State to file a
response to petitioner’s supplemental amended petition within thirty days. Subsequently, the
circuit court held a status hearing, and upon petitioner’s motion, granted petitioner an additional
thirty days to file a final petition and a “Losh list” and ordered the State to file a response within
thirty days.?

On June 18, 2013, petitioner filed a “Motion for Default Judgment” arguing that he
should be granted a new trial because the State failed to file a response to his petition for writ of
habeas corpus.® Several hours later, the State filed its answer. Following a status hearing in July
of 2013, the circuit court entered an order setting an omnibus evidentiary hearing on petitioner’s
claim of ineffective assistance of counsel. After holding an omnibus evidentiary hearing, the
circuit court denied petitioner post-conviction habeas relief by amended order entered November
20, 2013. Petitioner now appeals to this Court.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

*The checklist of grounds typically used in habeas corpus proceedings, commonly known
as “the Losh list,” originates from Losh v. McKenzie, 166 W.Va. 762, 277 S.E.2d 606 (1981).

*This Court acknowledges that record reflects that while petitioner made a motion for
default judgment as to his claims against respondent, that the relief petitioner actually sought
from the circuit court was for default on the issue of whether petitioner’s conviction and
incarceration was void under the Constitution of the United States or the Constitution of this
State, not a default judgment after damages have been ascertained. Petitioner’s motion sought the
circuit court’s ruling as to petitioner illegal imprisonment. Petitioner did not seek judgment from
respondent for a sum certain. The term “default judgment” is used throughout this decision to
refer to a default, simply because the language of the circuit court’s order and petitioner’s
underlying motion uses the term “default judgment” as opposed to default. This Court
recognizes the difference between a default and default judgment.
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“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
questions of law are subject to a de novo review.” Syllabus point 1, Mathena v.
Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sate exrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

First, petitioner argues that the circuit court erred in denying him habeas relief because
respondent failed to file a timely response to his petition for writ of habeas corpus filed on April
29, 2011. Petitioner contends that he was entitled to a default judgment because respondent
failed to file its response by June 24, 2011.

Petitioner cites no legal authority to support his argument that he was entitled to a default
judgment. “[T]he rules of procedure in criminal and civil cases do not apply in post-conviction
habeas corpus proceedings.” Gibson v. Dale, 173 W.Va. 681, 688 n.7, 319 S.E. 806, 813 n.7
(1984). This Court notes that respondent did not file a response to petitioner’s “amended
petition” by June 24, 2011, as directed by the circuit court. However, the record clearly shows
that petitioner filed a supplemental amended petition for writ of habeas corpus on July 5, 2011,
and a “supplemental claims to be added to amended petition for writ of habeas corpus” on
February 14, 2013. Petitioner’s own actions prevented respondent from filing a response to the
original petition that was filed in April of 2011. The circuit court appropriately entered two
additional scheduling orders directing respondent to file a response.* Further, West Virginia
Code § 55-17-4(2), provides that “[jJudgment by default may not be entered against a
government agency in an action . . . .” Accordingly, we find that the circuit court did not err
denying petitioner’s request for a default judgment.

Petitioner also re-asserts the same argument that the circuit court rejected. Petitioner
argues that he received ineffective assistance of counsel because his trial counsel failed to
investigate a diminished capacity defense. Upon our review and consideration of the circuit
court’s order, the parties’ arguments, and record submitted on appeal, we find no error or abuse
of discretion by the circuit court. Our review of the record supports the circuit court’s decision to
deny petitioner post-conviction habeas corpus relief based on the error he assigns in this appeal,
which was also argued below. Having reviewed the circuit court’s “Amended Judgment Order,”
entered November 20, 2013, we hereby adopt and incorporate the circuit court’s well-reasoned
findings and conclusions of law as to the assignment of error raised in this appeal. The Clerk is
directed to attach a copy of the circuit court’s order to this memorandum decision.

For the foregoing reasons, we affirm.

Affirmed.

‘Respondent filed a response to petitioner’s supplemental amended petition and
supplemental claims to be added to the amended petition on June 18, 2013.
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ISSUED: March 16, 2015
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Chief Justice Margaret L. Workman
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IN THE CIRCUIT COURT OF JACKSON COUNTY, WEST VIRGINIA:

" STATE OF WEST VIRGINIA ex ref.
STEVEN MAHOOD,

Petitioner,

va. _ 1 Civil Action No, 10-C-191
{Thotnas G, Evans, I, Judge)

COMMISSIONER, '

DEPARTMENT OF CORRECTIONS, —

‘Respondent. BT

¢ Hd D2 ADNEICE

0308053y

AMENDED JUDGWENT ORDER!  SLIES
P
P R

On September 10, 2013, camie the Petitioner, Steven Mahood, dfpearing

by wdea/teleconfcrenne, and by counsel, D. ‘Adrian Hoosfer, II; and, the

Respondent by counsel Katherine H. Casta ﬁsmatant Prosecuhng Attomey,
in and for this Cﬂunty and State, for evidentiary hearing on the Petitioner’s
val‘igu:s petitions for a writ of Habeas Carpus.
The '?arti'es. were afforded an opportunity to present evidence and
‘ argument. Thereaﬂ:er, the matter was submltted for decxsmn, with the
attorneys afforded the right and oppertunity to presen.t pmposed orders.
Based on the foregoing, the follomg ﬁndlngs of act (fcm.nd by a
" preponderance of the 8‘;)':‘.[6.61‘.;(:&} and E&nciusions of law are made 5_*{ the Court:
FINDINGE OF FACT
1. mn .$tate of Wést-"i{’érginia v, Steven I.ee Mahéod, O7-F-69, up-cm

verdict of a Jury, the Petitioner Steven Mahood was convisted of the First

3 The Court has &ddec‘{ Subh-Section “Ti° under “Cnncmsmns of Law.” Na other
changes have. been made,
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) Depgree Murder of his wife, Ramoz_la Mahood {(hereinafter, referred to as
“Ramona’). The Jury did not recomménd WErey.

2. On November 10, 2008, the trial court denied the Petitioner’s

motion in arrest of judgment, maotion for post-verdict judgment of acquittél,

and metion for a new trial. 'The idial court did then proceed to sentence the

1

Pettiti:mer to life in the penitentury without eligibility for par%eé%c;;é %’ ?731
8. The conviction was affirmed by the West Virgim%%:é%emg Co%rt

in State v, Mahdod, 227 W.Va. 258, 708 S.E.2d (2010). é?g%g 2 F;-%
4.  The Peliioner has filed severai petitions fram-:%;:gc %}is %ﬁtcgf

Habeas Corpus: (a) Petition, recorded Decernber 19, 2010; (b} Amended

Petitiar: for ‘Writ of Hubeas Corpus, recorded Mey 2, 2011; (o). Supplemental

Arended Petition for Writ of Hobeas Corpus, recorded July 5, 2011; and (d)
. Supplemental Cldims to be Added to Amended Petition Jor Writ of Habeas
| Corpus, recorded February 12, 2013. These various filings will hersin be
referred in the cqllécﬁve.

3. As agreed by the pqrties; the primary issue raiséd in the vaﬂous
Péﬁﬁons relates to.the Petitioner’s attempts to présent a diminished capacity
&efensc based on ErOsS intoxication, at trial. During the course of the tr;al,
the Pelitioner’s defense counsel? attempted to clicit evidf;nce that the
Petitioner was intoxicated at the time of the murder. Although evidence as to
the Petifoner’s state was introduced, the trial court denied counsel’s raq;iest

for a diminished capacity jury instruction. In so ruling, the tial court found

2 Defense counsel at trial wete attorneys Morgan Hayes and Lee F., Benford, IL
2 -

oty




that i.t did “not believe that the evidence presented in this case, and
reasonable mferences therefrom, would support any finding by a jury that this
MEn was SC; drovle that he was neapable of deliberating or premeditating, To
give an instruction would invite pure speculation by the fury with respect to |
this defense. ... Four beers is not a level of drunkenness so great that you
lack the ability to premeditate or to deliberate.” Trial Transcript: Volume IV,
pe. 15, Tines 9-16, and pes. 15-16, lines 22-1. '

6. The trial cotrt’s denial of what is now referred to as a “diminished
eapacity” jury nstructon v\;'as based on the lack of evidence presented during

the course of the trial that showed thai Sfeve Mahood was mtomca.tefﬂat :anny :

e

time relevant to the killitig of Ramona Mahood.” m m:r:cv fn g
" b ,__g:_:__,. ey -
To better explain the ruling at trial, and the ruling cof :fﬂi hegeing-it
BEEs oM
.18 necessary to examine the testimony at trial3 E?’%Iim :i Qo

a. At the jury frial, both Tim Tucker and Iisa Hearrison
Whitehouse testified that théy spent time with the P;etitianeij and the victim,
Ramona, during the evening of Avgust 6, 5007. Ms. Whitehouse téstiﬁeci that
* the Petitloner Steve Mahood, Ramona, snd Mr, Tucker (Ms, Whitchouse’s.
step-father) arrived at her home at approximately 9:50 p.m., and lefi at
appr.ozdmately 10:30 pam.  Trial Transcript: Volume IH, pg. 43, lines 1-4, and

pe. 44, ]}nes 6-9,
During the State’s éas&in—chief, Ms. Whitehouse testified that the

Petitioner had a beer in his hand when he arrived at her home on that night,

"% Ta prevent re~uﬁgat10n of the jury trial, this Court does adopt the irjal
franscripts as cvidence in the present matter.

3
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anct %Vhen he went to leave he got é, second beer out of a cooler in the back
seat of his car, Trial Transcript; Volime I, pg. 47, lives 112, Dunng the
presentation of the Petitioner Mahood’s case, Ms. Whitehouse testifiad that
shg had kuowsn the Pe;titianer for approximately two years prior- to August
. 2007, that during that Hme she had seen the Peiitioner almaost every day, and
that the Petitioner was drinking slcchol every time she saw }n';n, except for on
two occasions, Triad Yranseriph: Volume IV, pg. 21, lines 6-17. Ms.
Whitehause also testified that on the svenmg of August 6, 2007, th@chﬁoner

7 - G

~ 'was “very happy,” “and that he “hadn’t bee:n drinking tha tﬁﬁg" @, p‘g 92, '

. - __U*r"‘ £
lines 9-11, and pg. 23, lines 15-22, Ms. Whitehouse test@fcj%ﬁat whﬁﬁ:lshe

133 ]
ehes =

had seen the Petitioner intoxicated on prior ddtss, heﬁ&% nof apgear
I7. .

ttoxicated on 1 that partieular eveniug Id., pgs. 23-24, ]mcs 236, ©

b. Mz, Tucker testified thatf after 1camng Ms. Whltelmusas

Bome; he went with fhe Pefitioner and Ramona to a bar for & short period of ‘

time, and then went to Mr, Tucker’s Home, Id., pgé. 54-55. Ramone and the

Petitioner left My, 'I‘lipicer’s house at approximately mdn::ght. ., pgs. 55-56,

lines 23-3. Mr, Tucker testified that hé was with the Petitioner for the &vening.

. of Angust 6, 2007, and durmg such time he witnessed thé Petitioner drink *a
couple” of beers, while at the Petitioner’s home, and then he witnessed the
Petitioner doink two more beers while at Mr, Tucker’s home, Trial Transoript:
Volume IT, pg. 57, Hnes 2-10; and, pgs. 51-52, Hnes 16-10, Mr. Tucker alse
testified that he witnessed the Petitioner drinking one beer at a bar called

“Hoger’s™ but thet he didnt ses the Detitioner drinking gumy more after they

P (Y




reﬁ)mﬁd to Mr. Tucker’s home, Id., pg 54, lines 20-23. Mr. Tucker’s
testimony was comprised of his abservationa of the Petitioner over the course
" of several hours.

c. Jerry Mahood (hereinafter, referred tou as “Jermy™), the
Petitioner’s hrother, tesﬁ:ﬁed. that the Petitioner called hm:t hetween 5:15 am.
and 5:30 a.m. on the moming of August 7, 2007, THal Transeript: Volume I,
pE. 29, lines 15-21. At that time, the Petitioner informed Jerry that Ramona
was deceased. I, pg. 30, lines 2-4. Jerry Mahoad did net teshfy that his
brother was mtomcaied Although Jerry indicated that he “t}mughﬁ’ the

Petitioner was drunk and the Petitioner sotmded “real wpset or drunk. And

- [Jerry] asstmed he. wads dimmk™ whent the Petiticrier fitst’ calléd th in the - Eo

early morning of August 7, 2007’ Jerry never testified that?%%@m@er s

""l.")!.':"..

TR -'\
actually intoxicated or uhder the mﬂue:nce When Jerry met VQ _:‘3 Pri %e
«:c’si.“'ic: ps)

a short time later at the Petitioner's home at sometime claqgﬁ%@ e Wl
N:c»—zm n g

Transm_pt Volume II, pg. 29, lines 15-21; and, pe- 34, ]mas 1’6—15 Lo 2

EMS notification was at 7:11 aum. Testimony of Jayce Smtth, Trial
Transcript, Vol. II.

Jerry Mahood did not call O11to notify the authorities of the vicHm's
death; he called his wife, at worlc and héd her call 911,

‘d. - Between midnight and approximately 5:15 and 35:30 am.

‘there was no evidence that any other person had any direct or indirect contact
with either Ramona or tHe Petitioner Steven Mahood. It was during that tre-

Bame that Remona was mardered,
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e. Captain H. L Faber of the Jackson ‘County Sheriffs
Departinﬁnt tﬂsﬁﬁed-ﬂla't he first inferviewed the Petiioner at approximetely
9:97 aam, on Augost 7, 2007, Trial Tronscript: Volume I, gg. 149, ines 20-
24. - At that time, the Petitfoner did net appear to be intc}dcagied. Id., pg. 151,
lines 9-11. Nene of the fitst responders to the crime scene testified that the
Petitioner appeared intoxicated when tizey arrived at approximately 7:00 axn.
on August 7, 2007,

f. The jury also heard the Defendant’s recorded staiement to

police, given on Augnst 7, 2007, in_which he denied that he was

intoxieated the night of the murders

T Tﬁe Petiticher called to.' the. stdnd his cousin, "'Janies‘
Westfa]l,-anq his high schoot friend, Matthew Rice, both of whom testified as
to the Petitioner’s drinkdng habits. Mr, Westfall indicated that the Petitioner .

- lost & job two weeks prior fo the murder, duoe to the Pa_aﬁtione’r"s drinking, and
M, Rice te_stiﬁéd that the Petitioner “drank a little bit too much®, Tt that he
had not seen in the Petitioner in several months pricr to the murder. Trial

Transeript: Volume IV, pgs. 28 and 33. Neither Mr, Westfall nor Mr. Rice saw

: . =
the Petitioner on August 6 or 7, 2007, ‘ 2l = D
Lans 2 T
h. The Petitioner did not testify at his jury m@gﬁ’f_‘,’, f2 L(-_‘)'
Lano A
PmeE = O
N w G
i o . U

. T

' =

4 petiticner Steve Mahiood also told s consulting expett winess, Dr. Bobby HMifier, a forensic
psychizirist, that he was not infoxicated on the night that his wife was kiied. See Habeas
fransciipt, Testimony of Dr. BoBby Millor.,
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7. At the evidentiafy hearing on September 10, 2013, the Petiioner

called to testify Jerry Mahoods and Lisa Whitehouse.s
a, Jerry Mahood testified at the hearing that the Petidoner
draxk “a Jot,” end that he witnessed the Petitioner drinkidg on seversl -
nccasions, Jerry testified that he knew that the Petitioner had been fired for
drinldng, snd that the Petiioner would have up to 24 beers at a time, though
- never less than two. The Petitioner’s demeanor woutld “sometimes” change
Wﬁen he drank, Jerry testified that when the Petitioner was dﬁnkm\_c% whiskey '

. C o . B .
and using “dope,” he would: “get crazy,” but that he nw%%%on@g % ut
L0 ]

Snas =
when he is only drinking beer, : PSS
. o= o
. =l -,
Jerry Mahood admitied that he was not around higgg&rgmmpn% to .
) aMEAm Y o
: : ~ A
Ramona's mmurder, and he did not know whether the Peﬁﬁbpe’é%és YFeinkdng

on August 6, 2007. Jerty sald that when the Petitioner called him the
morning of August 7, ZOO;?, the Petitioner seemed very upset, was mumbling,
o and: Jerry hoemg up the ’telepho'zie, because he thought the Petitioner was
‘ drumk. However, when the Petitioner called back approximately five minufes
lzter, it was easier to inderstand him. |

Régerding the credibility of Jorty Mahood, it must be understood that
. there was what sppears from the evidence to have been an effort to Tsanitize®

_ the crime scene and the victim’s body, prior to the arrival of law enforcement.

§ Jerry Mahood’s testimany was fmpeached pursuant to Rule 609(a}(2)(4) of the
West Virginia Rules of Evidence due to his prior felony conviction for murder.

5 At hea.ring, 1isa Whitehouse stated that she was married, and her legal neme is

Lisa Rhodes. However, to mirdmize confusion, this Court will continue to refer to
her by her trial name of Lisa Whitehouse. .

7
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See Testimany of Dep. Sheriff Anthony Boggs, Trial Tr. Vol. T, pp, 167-189;
Testimony of Investigating Officer Herbert Paber, Trial Tr,, Vol. II, pp. 243-244.
The victim’s clothes (including her socks) were chauged, she was arranged on
the couch, with a mattress pad placed on her like a blanket and pulled up to
hér head, and, sipnificanily, the clothes that the viclim was wearing during
the attack were soaked with water and lying next to a washing machine.
There were wet, bloody washcloths found on a table near the couch %ere the

-
victim was found. There also appears thet iftems cantaigm bl@d g%rf:

q—.c,
discarded into a trash receptacle. Trial Festimony of Anthany‘ﬂg‘g%ﬁ I‘g’ 30
Jerry Matood denied in “his habeas testimoeny that %ﬁé—ﬁémhﬁed’m
assisted his hrother in ettempting to “sanitize” tle crimt scenk. . Ivs clear thet
someane attempted to clean ﬁp or “sanitize” the crime stene, and according to -
.all of the testimony, the Petitioner Stéve Mahood was very emaﬁomﬁ at tha
fime, crying, hupging the vicim and the ke, Jerry Mahood did not fully
explain in his testi'mu-ny what he was doing during the tiine period after he got
.1a the scene and when 911 was called at 7;11 a‘.m. Due to the relatonship of
Jerry Mahood to the Petitoner and his mexplajned'presance at the crime
scene for what é.ppeérs ta be 1 hour and 11 minutes grior to notification of
the authorites, tc,:gether. with evidénce of obvious efforts by one of more
persons to clean up the scene, ’éhe court ascribes little or no credibility to the
testimoﬁy of Jerry Mahood.
‘ . b. Ms. Whitehouse testified at 'I:he hearing that she only saw

the Petitioner have two drinks during. the 40-48 minwte Hmeframe that she

0¥




saw him on the night of August 6, 2007, She tesfified that he was not
drinking anything other than beer. She testified that she had seen the
Petitioner drinking approximately se-veni:y-fi\;r_e timnes over the course of
knowing him, but that he only got intoxicafed apiarmdmately three or four
times, Ms., Whitehouse considered drinking to passing-out to qualify as
intexicaﬁon. She said that there were only a couple of tlmes when he was
drink to the point of stumbling, She further testified that the Egjitioner’s

- . . s Gepd !;:-_ :ﬂl '
behavior never changed when he was drinking, and t‘c@%ﬁ% Wis a@ays
O

D200
“happy” when she saw him. T E8= =
.-;.—,gt:‘:l — “3

=

- arl
8. At the evidentlary bearing, the Court also heax‘%%céﬁ D@B%DY
]

A
g

Miller, M.D.. DPr. Miller was retained by . defense’ counse? to e\;’ralé%té- 't-he_

- Petitioner prior to trial: The purpose of the evaluation was o determine
whether the Petitioner was corpetent to stend trial, and to offer an opinion

- relating to, cnmmal responsibility. Bgséd on Dr. Ralph Smnith's records, the
PeHitioner’s criminal record, and a full evaluation of the Petitioner, Dr. Miller

_informed Mr. Benford ti;lat defensé counsel should not call him to tcséfy at
trizl, gs he would n;:)t be ahle to asaist in the defense, Dr. Miller testified that

| " he had a vivid recolléction of his interview of the Petitioner, During his .
' interviéw with the Petitioner, the Petitioner informed Dr. Miller that on the
" nipht of the murder he was “Mg but not anymbre than fxs'ual,” and that

the Petitionér a;d_mitted that he I;mavs? what he was doing, cven though he had

been diinking, Dr. Miller was not able to find that the Petitioner bad amnesia

Ao




or an nability to recall the events of that night, or that he was suffermg from.
extremte emotional distress at the time. -

9. Dr, Miller’s teatimony was corroborated by the testimony of Lee F.
Benford, I, My, Benford festified that he and co-counsel for Steve Mahood
had ezplored the diminished capacity defense by having the Petitioner
evaluated by Dr. Miller, The evalvation generated by Dr. Miller was solely for
the benefit of the defense, and was not meant o be shared with the trial court
or the State, unless the defense so decided. Mr. Benford testified that based
on. Dr, Miller’s evaluation the defense chose not to disclose the report, or to

employ Dr. Miller as an expert. Despite not having an expert; connsel stili

attempted to put on.evidence that the Petitioner whs.itrtoxicated atf the time.” .-

Mr. Benford testified that theré were several people who testified about how

much the Petitioner drpnk the might of the murder, as well ag the @:ﬂzﬁmr s

i '-:::--u

" proclivity for dlmklng in peneral. Mr, Benford testified thatﬁ%fﬁe‘&uxge of

: .-:fz”:': o

his career he has tried several murder cases in vanous*cﬁ@ﬁzesrgm@mas
| ' gﬁn‘rﬂ )
neéver heen successful in a dimifiished capacity defense. =7 —<w % G

&

10, At the evideniimry heaving, the Petitioniér festified on His own
bghalf. The Petitioner testified that he had begin drinking at 9 ¢r 10 a.m. ‘un
August 6, 2007. He testificd that he contimied drinlking until around
) ﬁdﬁight, and that he was drunle, The Petitioner said &1&1; he after dropping
off Mr. Tucker at his house, he and Ramona returned to their home, Shortly
_after arriving home, he and Ramana got into a verbal arpument; at which time

. Ramona admitied that ten years prior, during a separation, she had sexus!

10
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1

relations with another man and that this statement - - her admission of
infidelity happening many years prior - - is “what set him off.”

During his gecovmat, the f’eﬁﬁona-‘r was able to explain exactly how thé
argiment began, whe said what — including exact guotes (Ramona said,
“What if it was me?"/Ramona said she was do it again if # taught the
Petitioner a lesson) — and in general, a sipnificant amount of detail about the
verbal disapreemeént, However, the Petioner claimed that be did nﬁt

remember a single other act vntil such tme as he threw his wife, and her

" head hounced off a dresser® The Petitioner claims ﬂ_lat he did not realize what

ﬁe had dane, and tried to get her to come to, bud she was not breatliing.

. The Petitioner testified that he was intoxitated at the tisne of the marder and

siffers from amresid, He denied strangling Remona, inderting a foreign

object forcibly into her rectum; slammiing her repeatedly against their car,

- beating her agaitist the refrigerator in their litchen, or ceusing any of the

other multiple mjunes ori her. The Petitioner denied changing her clothies,

While Petitioner Steve Mahood, in his testimony, acknowledged that he
was fresent at the tal, and hedrd the substantial physical evidencé relating
to the brutal death of his wife, he testified at the habeas hearing that he did

not remember anything after the verbal drgument, except for Ramona banginig

her hé:ad on the dresser.

i1

The Petitioner also testified that he did pot authorize his attggneys o
! g ey
tell the jury that he was responsible, but was iumﬁcaied;ggﬁg tirte oﬁhe
=EET & O
marder. ' - EIEE o O
- chm - -
soCE o O
=5 ™
A
o
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et

11.  Although the primaty issue i the instant hab:,eas_ease‘:ggla%'? ta

r":»’-l;qn

the diminisbed capacity defense there was also somel 1@5@@0@ at%he

-,—".-1“.,-::-'

hearing regarding general meffectlve assistance of co%%ep%aﬂxgﬂ
regards fo testmony by the medical examiner; James K&plan, M.22, that
Ramona was sexually assaulted contemiporaneously to her murder.?

. Mr. Benford testified thit he and Mr. Hayes met with the
Petitioner on several oceasions, and thet whenever the Peﬁi.';ioner gave them
the mame of potential witness Mr. Benford and Mr. Hayes would locate that
witriess and go speals with that individuel in person.

b, Mr. Benford testified that Dr. Kaplen was not cross

.. examined. at trial, because. there. way mo: bagis. to-refute. his findifigs: -

Mareover, there was & concern of counsel that ¢ross examination wautld help
to inigrain Dr. Kaplan’s testimony further in the minds of the jury.
CONCLUSIONS OF LAW

L TRIAL COUNSEL DID ROT PROVIDE IL\IEFFECTIVE ASSISTANCE TN
REGARDS TO THE DIM{NISHED CAPACITY DEFENSE.,

In his various Petitions, the Petitioner raises three grounds for granting
' his Writ for Habeas Carp.uslz {1) the trial court viuiated the Petitioner’s rights
h.y réﬁ.lsing to give a-voluntary intoxication jury.instruction; {Qi trial counse]
was :i‘neffective in that they failed to notice the State of a diminished capacity

~defense; and (8) trial counsel was ineffective in that they failed to get an

* Af the Jury trial, Dr, Kaplan testified as to his findings of the vicim’s cause of
denth, and the state of her bady at the Hme of death, In his testimony, Dr,
Kaplan testified that it appeared as mough samebody had inserted an object into
_the vichm’s rectum “in a forceful menner before she died.® Trial Trunscriph

Volume I, pg. 151, Hnes 3-11,
i1z

W




expert ta prove said defense, At the evidentiary hearing, the Petitioner largely
coniceded that the prmary issue was that trial coun'sel failed to present
evidence of a‘ dimirdshed capacity defense, such that the tdal court had mo
choice but 1o demny giving the instruction. .

On all grounds asserted, this Cowrt finds that the Petiioner has failed
o prave his case by elear and convineing evidence. ‘

While Petitioner’s counsel has referred to failure ofitrial counsel ;'m
 pursue a “diminished capacity” defense, in fact, there is no evidence that at
the time of the crime, the Petitioner was suffering from mental disease or

defect, | |
.+ Ia-fact, the hory mshoicHon refused . dufing the trisl related to the”

“intoxication” defense to first degree murder.

Fi t-d
N ot

%
%gzi.ua
VRS

The latest precedent relating to the “intoxication” defe%a_:"s‘}‘;

DEW
h D

1ng

g}

T
. : = D3
- murder, is State v, Skidmore, 298 W.Va. 166, 718 SE2EIHERCT). Tn
She2 2 O
syllabus pt. 2, the court stated: f@i?ﬁﬁ od bl
A i o

2, “Voluntary drunkenness is generally never an excuse for'a c;iﬁi_‘e, but.
where a défendant is charged with murder, and it appears that the deféndant
© was too drunk. t6 bg capeble of deliberating and premeditating, n that
instance ifntoxication may reduce minder in the frst degrée fo murder in the
secotid degree, as- long as the spécific intent did not antedate the
. intoxication.” Syllabus Point 2, State v. Keetors, 166 W.Va. 77,272 8. E2d 817
© (1980).

* Itie plain to this court that trial counsel was not ineffective in failing to
present a defense of “diminished capacity” or mitigation evidence relaiing to
®eross intoxication.” The evidence presented at the irial end before this cotut

in the habeas hearing, except for the habeas testimony of Steve Mahood, does
' 13
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11.czt establish that Mahood was grossly intoxiceted sufficient for the courtto |
pive the requested instruction. Steve Mahood made the decision not to testfy
ak the trial, and there is no suggeston here that his decision was invelusitary.
There is absolutely no evidence shown to the cowrt at the Jury tdal or
ot the Habeas heating, that Petitioner Mahood was suffering from mcntal'
- disease ar defect sufficient to make out & jury issue op “diminished capacity.”
Az for trinl counsel’s failure to obtain an axpert,'at the evidentisry
hearing it was undisputed that the defense dFick seels out an expert, but that
the expert in guestion was unable fa provide a favorahle report. D, Miller
" and Mr, Benford Both testified that they comsulted following Dr. Miller's
interview of the Pqi&:i:iic@ner, and:it-was rutoelly agreed, that calling Dr. Miller
to testify would, If anything, be detrimentsl to the Petitiorler. In fact, Dr.
Miller"s recolteciion of tﬂé interview was that the Petitioner admitbed to having
e fuall recollecHon of nyardering his wife, and admitted that he was solely and
comipletely responsible for her death, The case law requires expert testimony -
hefore o diminished capacity defense is available. However, trial counsel in
-this case céould nof have called their axpcrfl: {o testify, unli_:,ss Cfihtgy %nte:gl fo
assure: (a} that their client was ccnviv_:;.ted; gndfor (b) ﬂé—%c%%c téﬁ Eurt .

Lt
e o O

- denied their request for a diminished capacity defense. 5288 5 &
oie= o= O

= . .
After listeming to the Petitioner’s explanation of the pitEr, s @urt :
(e g

¢

o
‘is even more skeptical of the Petifoner’s claims of intoxication. The
Petitioner's recollection of that night was crystal clear — up until the point that

he became severely, inhumanely, murderously ebusive towards his wife. Dr,

14
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Kaplan testified at frial that there were two causes of death, fwo acts of which
either one could have and would have resulted in Ramona’sidemise: one was
a head injiry, and the other was manual strangrdation. Trial Transcript: '

Volume H, pgs, 148-149, Such severe rage indicates concenirated ¢fbrts, not

=t U3 :?_; :{.‘1
hapless mtox-icaﬁon woEs g U
naEn o G
That the Petﬂ:oner cem vividly describe the verbai«“ & ex‘i% Wh‘jch
c:i‘“

precipitated the murder - - including a recollection that ﬁﬁ% er:&rer%ly
angry with his wife for her alleged prior infidelity - - but ccmld not remember
the murder itself is simply not credible.

Dr. Miller — the Petitioner’s own expert — was not convinced that the

- Pefitoner suffered- from:amnesia — alebhol-induced. or otherwise ~ at ‘the Hdme- -

that ke murdered his wife. This Court aprees with Dr, Millet's assessment.
Even the Petitioner’s assessment that he was not intoxicated to the point of
being responsible is refuted by his own expert and by his own account of the

murder,

* I  TRIAL COUNSEL DID NOT PROVIDE INEFFEC'I‘IVE ASSISTANCE

WHEN IT FAH.-ED T0 OBJECT TO REFEREIECE TG THE VICTIM
BEING SEXUALLY ASSAULTED,

In his testu:nany, the medical exzminer, Dr. Kaplan, testified that it

 appeared as though sumebody hdd inserted an ohiject into the victim’s rectum

“in 7 forceful manner before she died” Trial Transcript: Volume II, pe. 151,
lines 8-11, Petitioner -clajras that failure to object by triml counsel to a
reference that the victim had been sexually assaulted was ineffective

asaistance of coumsel V\T&I“‘Sﬂﬁug, & new u..tul This claim is LﬂjECLed ¥en
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obiection had been made b}f trial counsel, it would have overruled, Because
the testimony is highly relevant to essential material elernemnts of the charge of
murder of the first degree and murder of the second degree.

| In State v. LaReck, 196 W.Va. 294, 470 S.E.2d 613 (1996} the
defendant was convicted of Brst degree murder, without a recommendation for
mercy, for the beating death of his elghteen-monti-old son., At trial, the Chief
Medical Examiner testified that the child had “muldple bruises of varying
ages,” mcluding a skull fractire and a related hemorrhage “which occurred
abowt ten to fowrteen deys prior to the chitd’s death” Id,, 196 W.Va, 294,

302, On appeal, the defendant argued that the evidence of “prior bad acts”

n

.should have been excluded- as heing . mord prejudicial. than . probative,

Succinetly, the Cotut rejected | the claim, fu]jng that the “halancing of

probative valtie against unfair prejudice is weighed in favor of admissibility,”

.and evidence should be viewed “in the light, mest favorable to its praponent,

_maximizing its probative value and minimizing its prejudicial effects.” Ii, at

312, See afso State v, Guthrie, 205 W.Va. 326, 518 8.E.2d 83 (1999}, The
Court found that the evidence of prior beatings “not only demonstrated the
motive and setup of the crime but slso wes neécessary to place the child’s
death I context and to complete the story of the charged crime.” Id. The
Court reasoned that Rulé 403 of the West Virginia Rules of Evidence

was, not intended to prokﬁbit a prosecutor from

1ib

I~
presenting a full picture of a crime.... Nor does, @Ez}_e prediiion
403 force a prosccutor to eliminate details of alifime = [
or the degree of malevolence exhibited by a deféifer & &S
to his victm causing a victim’s death. We Gngziig o)

fmes 2 O
GmE .
HEEm o O

o W)

o
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testhmony was so highly probative that any possible
prejudice evaporatcd in comparison to it

Sta:te . LaR’ac:k, at 312,

Although the Court iIn LoReck was reviewing the evidence as
- achmissible under Rule 404(b) of the West Virginia Rules of Bvidence for “prior
' had gets”, the Court acknowledged that it was just ag Hkely that the evidence
was admissible ag intrinsic evidence. o
. Even though the Petitionter relies on Rule 103 of the West Virginis Rules
of Evidence, claiming that the evidence was whally inadmigsible, this act of
sexna] intrasion was cantempﬂréneuus with the murderous assault made by
Petlttoner upon h:.s WIfB. Al the very least, tb:cs f:wdence: shows the degree of .

malevolcnce of Petitioner tcwsrds hig wife: This awdence: i lughly ralevant o

the issue of malice, an essential elernent of thurder.

Trial counsel could not have acted cutside the cbjective standard of

reasohableness, whén they failed to object to admissible evidence of the

sexual assault and the broken ribs. This Court finds that trial cé;.uh'scl did

nat act unreascnably in failing to asgk for a mistrial when the tridl court
averruled their objection to the admission of the autopsy fe;;or{:.

I, ALL OTHER GRGUIV'DS SET FORTH IN THE VARIQUS PETITIONS
ARE IN SUFFIGIENT TO SUSTAIN-THE ‘WRI’].‘ OoF H&BEAS C-ORPUS.

In his verious petitions, the Petitioner set forth multiple other grounds

. for granting his Writ of Habeas Corpus. The Court will address ecach one, in

T
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. A, Fair apd Impartial Jury — THe Petitioner was not denied hié right
to & “faiv and fmpartial fury,” as alleged in Paregraph IV-1 of his Supplemental
Amended Petition, dated June 30, 2011. A review of the trial trenscripis
'reveais that the jury was adequately s;:reened for any poterrtial bias resulting
from any trial poblicity. Bach furor who indicated a prior knowledge of the

case was individually questioned. For instance, gne juror indicated that he

read = single story sbout the case in The Jackson Herald, but that it was

“probably” a year or longer prior ta the 11'1:31 and that he harlL:not read

A
gmything that would affect his a‘nﬂitjr he fmpartial. Triel T é%‘:ipﬁ, 4011{&13 I

. [y

pgs, 151-163. J;,":'—'A%L [ :ﬂ

= =

To further address the matter of tb;e media, folowing: ﬁ%ﬁmpalttghn%nf
the jury, the trial court careftﬂly ngtracted the jurors not to watch teleﬂlsmn
read the newspaper, or fo read local news on thé Internet. Trial Transcript:
Volume I, pg. 228, lnes 12-24, The trial court thoroughly cautioned the

Jurors apainst reading or watching aty news medid, telling the jirors to “flust

farget the media, and to not discuss the case with anybody, including .

spousey. Jd.

Petitioner has failed in his burden of proving this ground for habeas

- relieft

B. Mitigation Evidence — In Paragraph IV-4 of the &_ippiementat
: Amended Petition, the Petitioner alleges that his tial counsel failed to presént
mitigation. evidence during the trial. Similarly, n Paragraph V of the

Supplemental Cluims fo Petition, dated February 12, 2013, the Petitioner

A\




alleges that his trial connsel failed to ask the jury to grant mercy. The Court
finds o merit to either contention. At trial, defense coungel explicitly asked
the jury to grant the Petitioner ruercy in the event of a vonviction. See, Trinl
Transcript; Volume IV, pages 103-104, and 112, The Petitioner also claims
that trial counsel erred in not requestiﬁg mierey from the court at sentencing,
Further, trial counsel attempted to elcit :miffigaﬁon ﬂfimugh the failed
cdiminished capacity of infoxication dofense. By attempting to show that the
. Petitionier was infoxicated at the time of the killing, the defense was providing
mitigation for the mct itself. At the hearing on the varipus petitions, the

Pefifioner did not indicate that there was any other evidence which conld have

‘been ‘presented to.the jiuy. ds,a meank of mitigation.’ THere-wére ‘dlso-fig -

quéstions posed, to trial counsel, Mr, Benford, regarding the defense decision
" not to move to bifurcate the guilt and me:rcf stages of the trial, The Court

finds that there was no cvidence that trisl coumsel was ineffective i regards

to the presentation of mitigation, or by:failing to bifrrcate the trjal. s .
) ' 2]
There is no showing that mitigation evidence existed aﬁzgﬁ@s &ailghle
s Tt - —
. .;":T:. LT L
té counsel at the téial that counsel neglected to offer. :_:;_:ﬁ%% .3 %
. : mESH 5
C. BExcessive Sentenmce — I Parsgraph IV-5 of % prtBmerial
o XE” ':’5‘ o

- Amended Pefition, the Petitioner allepes that his sentence was exzessive.
There can be no mistake that the Pefiioner’s sentence was to the letter-of-
thelaw, pursuant to Wést Virginid Code, § 63-8-15, which mandates
mprisonment in ;die penitentiary for life, wheén the jury reteens a vetdict of

*enilty” for murder i the first degree, withotit a recommendativn for mercy.

13
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D. Prosecutorial Miscaﬁ&uct —~ I " Paragraph V-6 of the
" Supplemental Amended Petition, 'the Petitioner alleges prnéecutoﬂal
misconduct, The exact issues which the Petitioner alleged as prosecutorial
miscomduct have already bheen addressed by the West Virginia Supreme
émurt, in the direct appeal qf the Petitionez:’stonvictian, in Stafe p. Mafood,
227 W.Va. 258, 708 S.B.2d (2010). This Court does oot find & necessary to

restate the fndings of the State Supreme Court.8 This ground is denied.

E. Coutt Questioning of Witness — In Paragraph I of the =

Supplemental Claims to Petition, the Petitioner alleges that tr_iai counsel was
deficient I performance when they failed to ohject to the trial courl’s
. . questioding-of “witnesses. . Rule 614 of the West Virginia Rulés of Evitlente
| states that the “court may ihterrogate witnesses, whether called by itself a_r.by
& party, but in jury trigls the court’s Interregation shall bhe imphartial so as not
to pregud:iée the pElI'i‘_“tE:& In this c&se, the trial court questions were neutral
¥ iad coutcnt, ancl did not beltray a prefercnce for the State or the defense, The
questinns were aske:d after the State- and the defense had completed their

' questwmng. Asking Deputy Varnmey whether the Pet;tmner was maarmg =1

.3’3_ f o L
55 = A

long-sléeved shitt or a short-sleeved shirt when he leaned."égﬁ%t t@: cgﬂ or

D‘
e --"'-I =
asking Sergeant Wolie for a more preciss Iocaj:mn fot Wh ga:fg; cxblbmas-
mg LS = g
_‘,3:—-1{11 ;:9
ot alr? o ]
o

B I State p. Mahood, the West Virginia Supreme Court did not reach a ruling an
the specific issue of prosecutorial milsconduct, However, the basis for the
Petitioner’s appeal is factuedly Kentical o the ground presented in his habeas
compus petition. Thus, the Court finds it appropriate to rely on the State Snpreme
Court’s analysis of the prosecrtior’s conduct, \

20
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Thé Petifoner’s argnment is without merit, The Peti’ricmer‘claims that
Mr, King referenced the Petitfoner’s prior criminal history, but that is simply
incorrect, Even from the relevant testimony cited by the Petitioner, Mr. Kiong
never says that he matched the PefiHoner’s fingerprints with fingerprint i
A¥IS, simply that he did compare the f'mgeri:xrint& found at the scene with
AFIS, Furthermore, Mr. King did oot testify as to where the database of
* fingerprints comes from: he did not ssy whether the AFIS database was
' comprisgd of fingerprints of convicied felons, or fingerprints provided by the
Department of Motor Vehicles, The exchange between irial counsel and Mr,
¥ing might have come close to crossing the e, but ultroately, it &id not, and
was-within the tried court’s.directive. as.fo how M. King. could testify on tHe

matter, Therefore, trial counsel did hiot act unreasonably in its questioning of

Mr. King,

G

Comulative Bvidence — In Parsgraph VI of the Supplemental
Claims to Petition, the Petitioner alleges that the “cumulative effect” of -wiad

cotmsels ervors, as set forth in the varibus petitions, amounts to ineffective

assistance of coiinsel. Because the Court has methodically set forth the
rensons for which the Petitioner's claims of inefféctive assistance of counsel

are without merit, the Court does not find & basis {or this ground.

Other Grounds — After careful réview of the various petitions, the

H.
Court is of the belief that it has addregsed all substantive claims presented by
the Petiioner. .Y &
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Baged on the foregolng, it is ORDERED that Petion, together with
Amendgd and Sﬁpplémental Petitions, for a wiit of Habeas Corpus be and the
same ere hereby denfed. Petitioner’s exception to this raling is saved, ‘

- The Clerk shall forward attested coples of thig order fo the Prosscuting
Attorney and Adrian Hoosler, counsel for Petitioner,
Al of which is ORBERED, accordingly. -

ENTER: November 21, 2013

S Thamas C, Fvans, 1, Cirouit Judgs
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