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MEMORANDUM DECISION

The petitioners and plaintiffs below, George andigrGrooms, by counsel Herbert
L. Hively, I, appeal the March 25, 2013, ordertbé Circuit Court of Kanawha County
pertaining to certain real property they own tsaturrently occupied by the respondent and
defendant below, Mildred Grooms, who is represehtelder counsel, John R. Mitchell and
David M. Dawson.

This Court has considered the parties’ briefs, arguments, and the submitted
record, as well as the pertinent authorities, amdisfno substantial question of law and no
prejudicial error. Accordingly, for these reasoasnemorandum decision affirming the
circuit court’s order is appropriate pursuant tdeR2L of the Rules of Appellate Procedure.

Petitioner George Grooms and Respondent Mildred@soare brother and sister.
It is undisputed that George Grooms and his wifienid, own adjoining lots located on
Kanawha Avenue in Chesapeake, West Virginia. Someeih the 1970s, George Grooms
constructed a house on each lot. One house ipirthy the petitioners and the other one
is occupied by the respondent. Itis also undegpthat the respondent provided money (in
excess of $10,000) for the purchase of the lundeonstruct the house on the lot that she
occupies. The respondent contends that at the hiemdorother agreed to give her a deed to
the home in exchange for the money she investigsl @onstruction. However, the property
was never conveyed to the respondent. Nonethéhesgspondent has continuously resided
in the home since 1975.



In 2009, the petitioners filed a petition for evwet in the Magistrate Court of
Kanawha County, seeking to evict the respondemt fitte subject property. The petition
was granted. The respondent appealed the dedsidhe circuit court, claiming an
ownership interest in the subject property. Foitayan evidentiary hearing, the circuit court
entered an order on May 6, 2010, finding that #spondent has a life estate in the subject
property. The order further set forth various ésitand responsibilities of the parties with
respect to the subject property. The order attedthat the petitioners should not interfere
with the respondent’s quiet possession of the ptgpe

On July 29, 2010, the respondent filed a petitmrcbntempt in the circuit court. A
hearing was held on September 8, 2010. The cound that the petitioners were in
contempt of the May 6, 2010, order and directethtteeremove a fence they had erected on
the subject property. On November 30, 2011, theigeers filed a “Motion to Reinstate
This Civil Action and Modify and/or Clarify the Cadis Order of May 6, 2010.” Although
styled as a motion to modify and/or clarify, thetimn specifically requested that the circuit
court reconsider its prior ruling that the respantdes a life estate in the subject propérty.
It appears that no action was taken on the mottih after the respondent filed a second
Petition for Contempt on January 18, 2013.

A hearing was held on January 23, 2013, on theorefgnt's second motion for
contempt. During that hearing, the petitionersedske circuit court to rule on their motion
for reconsideration. The circuit court then dertieelmotion. Thereafter, the circuit court
entered the March 25, 2013, order finding

[tihat George and Amy [sic] Grooms have again feted with
Mildred Grooms’ free use of her life estate by obsting the
use of Ms. Grooms’ driveway and yard, by threatgrionenter
her home, and by harassment of visitors, whethemnbkas or
personal.

The order further stated:

It is therefore, ORDERED and ADJUDGED:

The record indicates that the petitioners had presly filed apro semotion for
reconsideration on May 25, 2010, but it was noluided in the appendix record submitted
to this Couirt.



A. That any maintenance or upkeep of the yard,caivéway
shall be the responsibility of George and Annie d@ane, but
they shall be respectful of Ms. Mildred Grooms whkiemg so.
B. That ... Mildred Grooms, shall insure theideace she
currently occupies and shall include [George andhién
Grooms] on said policy. (A copy of the currentirance policy
with changes thereto is attached)][.]

C. That. .. George and Amy [sic] Grooms, or argyon their
behalf, shall immediately cease and desist alldsanant, direct
or indirect, of [Mildred Grooms], and to allow h&ee and
uninterrupted use of her home, her yard, and heeway, for
herself and her visitors.

D. That if [George and Annie Grooms], their famihgmbers,
or anyone on their behalf, continue to harass [MiidGrooms]
that interferes with her quiet possession and tidee@roperty,
they shall be forthwith brought before this Cowt & proper
hearing and sanctions.

In this appeal, the petitioners first challenge gneuit court’'s finding that the
respondent has a life estate in the property. Upwiew, we find that this Court lacks
jurisdiction to consider the petitioners’ direcpagal of that decision because the final order
on that matter was entered on May 6, 2010. Putso&est Virginia Code § 58-5-4 (2012),
a petition for appeal must be filed within four nlesof the date upon which judgment was
rendered.See alsdR.A.P. 5 (requiring notice of appeal be filed withhirty days of entry
of judgment being appealed and stating that appast be perfected within four months of
date judgment being appealed was entered in offficeircuit clerk). Therefore, the
petitioners’ attempt to directly appeal the Mag2®10, decision of the circuit court is clearly
untimely, and this Court has no jurisdiction to sidler it.

The record shows, however, as discussed abovegthiiovember 30, 2011, the
petitioners filed a motion to modify and/or claritye circuit court's May 6, 2010, order,
seeking reconsideration of the circuit court’s dexi that the respondent has a life estate in
the subject property. This Court has held:

When a party filing a motion for reconsideratiordmot
indicate under which West Virginia Rule of Civildeedure it
Is filing the motion, the motion will be considertxbe either
a Rule 59(e) motion to alter or amend a judgmerd &ule
60(b) motion for relief from a judgment order.the motion is
filed within ten days of the circuit court’s entsf/judgment, the
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motion is treated as a motion to alter or amenctuRdlle 59(e).
If the motion is filed outside the ten-day limit,can only be
addressed under Rule 60(b).

Syl. Pt. 2Powderidge Unit Owners Ass’n v. Highland Propertigsl,, 196 W.Va. 692, 474
S.E.2d 872 (1996). Because the petitioners’ mabonodify and/or clarify was filed more
than a year after entry of the May 6, 2010, oridenust be considered under Rule 6((b).
This Court has held that “[a] motion made purstaiule 60(b), W.Va.R.C.P., does not toll
the running of the appeal time of [four] months\pded by West Virginia Code, Chapter 58,
Article 5, Section 4, as amended.” Syl. PT.aler v. Shelton157 W.Va. 778, 204 S.E.2d
85 (1974). Yet, “[a]n order denying a motion un&ede 60(b), W.Va.R.C.P., is final and
appealable."Toler, 157 W.Va. at 778, 204 S.E.2d at 86, syl. pt. 2.

The circuit court’s March 25, 2013, order that tesiiin this appeal contains no
ruling with respect to the petitioners’ Rule 60igtion. In fact, there is no mention of the
motion whatsoever in that order. The transcripttted January 23, 2013, hearing that
preceded the March 25, 2013, order does refleateler, that the circuit court orally denied
the petitioners’ Rule 60(b) motion for reconsidemat This Court has held that “[a]n oral
order has the same force, effect, and validithenlaw as a written order. In other words,
the actual physical possession of a written oleot required to effectuate said order.” Syl.
Pt. 2,Moats v. Preston County Comm206 W.Va. 8, 521 S.E.2d 180 (1999). Therefore,
we find that the petitioners’ appeal of the ciraatirt’s denial of their Rule 60(b) motion is
properly before the Court.

We have held that “[a]n appeal of the denial of @eR60(b) motion brings to
consideration for review only the order of denisélf and not the substance supporting the
underlying judgment nor the final judgment ordefdler, 157 W.Va. at 778, 204 S.E.2d at
86; syl. pt. 3. Therefore, “[ijn reviewing an ordgenying a motion under Rule 60(b),
W.Va.R.C.P., the function of the appellate coulitsted to deciding whether the trial court
abused its discretion in ruling that sufficient gnds for disturbing the finality of the
judgment were not shown in a timely mannefdler, 157 W.Va. at 778, 204 S.E.2d at 86;
syl. pt. 4. Indeed, “[a] motion to vacate a judgmenade pursuant to Rule 60(b),
W.Va.R.C.P., is addressed to the sound discrefitmeaourt and the court’s ruling on such
motion will not be disturbed on appeal unless thera showing of an abuse of such
discretion.” Toler, 157 W.Va. at 778, 204 S.E.2d at 86; syl. pt. 5.

’Likewise, the petitionergiro semotion for reconsideration filed on May 25, 2010,
falls under Rule 60(b).



Upon review, we are unable to find that the ciraaurt abused its discretion in
denying the petitioners’ Rule 60(b) motion. We haxglained that “Rule 60(b) motions
which seek merely to relitigate legal issues hearthe underlying proceeding are without
merit.” Powderidge 196 W.Va. at 705, 474 S.E.2d at 885. The recudtates that the
petitioners’ motion was simply a request that thhertchange its prior ruling. Therefore, the
circuit court did not err by denying the motion.

The petitioners also seek to reverse the Marc@83, order of the circuit court on
the basis that it fails to provide sufficient détawith respect to the parties’ use and
maintenance of the subject property. We have exgithat

[wlhen this Court reviews challenges to the findingnd
conclusions of the circuit court, a two-prong deferal standard
of review is applied. We review the final ordeddhe ultimate
disposition under an abuse of discretion standeadiyve review
the circuit court’s underlying factual findings werda clearly
erroneous standard.

Syl. Pt. 1,McCormick v. Allstate Ins. Cal97 W.Va. 415, 475 S.E.2d 507 (1996). Upon
review, we find no merit to the petitioners’ argurheAs set forth above, the court found
that the petitioners had interfered with the reslgmt's use of her life estate and,
accordingly, made rulings to clarify the partiesSpective responsibilities and duties with
regard to the subject property. The record suppibi circuit court’s findings. In that
regard, the record shows that evidence was sulthttieng the January 23, 2013, hearing
establishing that the petitioners had interferdd thie respondent’s use the propertyigr
alia, blocking her driveway and preventing respondewisgtors from parking near her
house. Therefore, the circuit court did not clearr with regard to the factual findings
contained in its March 25, 2013, order, nor didaimeuit court abuse its discretion.

Accordingly, for the reasons set forth above, théep of the Circuit Court of
Kanawha County entered on March 25, 2013, is affdm

Affirmed.



ISSUED: March 6, 2014

CONCURRED IN BY:

Chief Justice Robin Jean Davis
Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il



