STATE OF WEST VIRGINIA
SUPREME COURT OF APPEALS

Robert McDonald, Petitioner Below, FILED
Petitioner April 16, 2013
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S CO (¢] S
vs) No. 12-0493 (Kanawha County 11-MISC-187) R o e,

Marvin Plumley, Warden, Huttonsville
Correctional Center, Respondent Below,
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MEMORANDUM DECISION

Petitioner Robert McDonald, by counsel Scott Driver, appeals the March 21, 2012 order
of the Circuit Court of Kanawha County denying his petition for writ of habeas corpus.
Respondent Plumley, by counsel Andrew D. Mendelson, has filed a response.

The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision is appropriate under Rule 21 of the Rules of Appellate
Procedure.

Following a jury trial, petitioner was sentenced in July of 2009 to a term of incarceration
of ten to twenty years for his conviction of one count of sexual abuse by a parent, guardian, or
custodian, and a term of incarceration of one to five years for his conviction of one count of third
degree sexual assault, said sentences to run consecutively. Petitioner thereafter filed a direct
criminal appeal which was refused by this Court. Petitioner then filed a petition for writ of habeas
corpus in the circuit court and was appointed counsel to represent him in that proceeding. On
March 21, 2012, after holding an omnibus hearing, the circuit court denied the petition for writ of
habeas corpus.

On appeal, petitioner alleges that the circuit court erred in denying him habeas relief
because he received ineffective assistance of counsel, the State failed to seek out and disclose
potentially exculpatory evidence, and the prosecuting attorney made several allegedly improper
and prejudicial remarks during closing argument at trial. In support, petitioner argues that his
counsel was ineffective because he failed to adequately communicate with petitioner, failed to
adequately investigate and ultimately call certain persons as witnesses, and failed to request a

! Pursuant to Rule 41(c) of the West Virginia Rules of Appellate Procedure, the name of
the current public officer has been substituted as a respondent in this action.
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psychological examination. Further, petitioner alleges that the State could have obtained
correspondence in which the victim claimed that her father, and not petitioner, perpetrated the
sexual abuse, and that the prosecutor made remarks so prejudicial and inflammatory that he was
denied the right to a fair trial.

Respondent argues that the circuit court did not abuse its discretion in making any of the
findings from its order denying petitioner habeas relief. Specifically, the State argues that
petitioner's counsel adequately represented him and petitioner failed to show that, but for
counsel's allegedly ineffective representation, the outcome of trial would have been different.
Further, the State argues that petitioner offered no evidence that any such exculpatory evidence
even existed, and further that the allegedly prejudicial remarks from the prosecutor were properly
based on trial testimony and spoke to the credibility of witnesses. For these reasons, respondent
supports the circuit court’s order and seeks to have the same affirmed.

This Court has previously held that

[i]n reviewing challenges to the findings and conclusions of the circuit court in a
habeas corpus action, we apply a three-prong standard of review. We review the
final order and the ultimate disposition under an abuse of discretion standard; the
underlying factual findings under a clearly erroneous standard; and questions of
law are subject to de novo review.

Syl. Pt. 1 Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006). After careful consideration

of the parties’ arguments, this Court concludes that the circuit court did not abuse its discretion in
denying the petition for writ of habeas corpus. Having reviewed the circuit court’s “Final Order
Denying Petitioner's Amended Petition For Writ Of Habeas Corpus” entered on March 21, 2012,
we hereby adopt and incorporate the circuit court’s well-reasoned findings and conclusions as to
the assignments of error raised in this appdle Clerk is directed to attach a copy of the circuit
court’s order to this memorandum decision.

For the foregoing reasons, we find no error in the decision of the circuit court and its
March 21, 2012, order denying the petition for writ of habeas corpus is affirmed.

Affirmed.

% In keeping with this Court’s policy of protecting the identity of minors and victims of
sexual crimes, the circuit court order has been redacted to remove the identity of the victim.
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ISSUED: April 16, 2013
CONCURRED IN BY:

Chief Justice Brent D. Benjamin
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Allen H. Loughry Il

DISSENTING:

Justice Menis E. Ketchum



IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGung 2 L o
,f,‘ ’*2‘4;3 4.
STATE OF WEST VIRGINIA 9'(, . >
ex rel. ROBERT MCDONALD, - - | G,
-7 Petitioner, e ' % . :’3;
R o | . Civil Action No.: 11-MISC-187 %,

o - Judge Louis H. Bloom
. ADRIAN HOKE, Warden, .
- HUTTONSVILLE CORRECTIONAL CEX\T'I‘ERj

Respondent.

FINAL ORDER DENYING PETITIONER’S AMENDED
PETITION FOR WRIT OF HABEAS CORPUS

On September 1, 2011 and September 6, 2011, came the Petitiener, RoBert A. McDonald

(“Petitioner™), in person and via video conference, respectively, and by coungel, Scott Driver,

+and the,Rerspondeg_t_,;Adﬁan Hoke, Warden, Huﬁonsvilie Correctional Center, by counsel, Fred

Giggenbach I, Assistant Prosecuting Attorney in and for Kanawha County, for an omnibus —

heanng on the Pet1t10ner’s “Amended Petltlon for Writ of Habeas Corpus” (“Amended
Petltlon’ ). Upon eons;deratlon of the evidence adduced at the omnibus hearing, the Amended
.-Petition and the Sta‘ce s Response thereto, the underlymg cnmmal reeord, _and the apphcable law,
{he Courtis of the opiriion that the Pefitioner’s Amended Petition for Writ of Habeas -Cq@us
should be denied, based on the followiné ﬁﬁdings of fact landeonelusions of law.

B FINDINGS OF FACTS |

1. The Petitioner Wasl‘i.nc‘iieted in Kanawha County in Felony Indictment Number 09-F-206

for two felonies: (1) sexual abuse by a parent, guardian, custodian, or persox in position of trust;

and (2) third degree sexual assault.

(%%
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2. JohnP. Sulliv'a:n (“Mz. Sullivan”), Assistant Public Defender for the Kanawha Coimtj
Public Defender Office, represented the Petitioner throughout the pendency of the underljﬁn g
criminal matter.

3. Op Juﬁe 1, 2009, after a jury trial before this Court, the Petitioner was found guilty of
Count One, sexual abuse by a parent, gﬁardian, éustodian, or person in position of trust and
Count Two, third degree sexual assault.

4. By order entered July 2, 2009, ﬂ’llS Court sentenced the Petiﬁoner 1o an indeterminate
term of ter_t'to twenty years 611 Count One and an indeterminate term of one to five years on
Count Two, to run consecutively to the sentence imposed 611 Couﬁt One.

" 5. This Coutt also ordered th.e-}?etitioner to serve a period of tl?irty (30) years of supervised -
rélease as a colnvicted sex offender pursuant to W.Va. Code § 62-12-26. )

0. On March 11, 2012, the Petitioner’s direct appeal to the Supreme Court of Appeals of
West Virgir\lia was refused.’ |
B 7. 'The West Virginia State Bar’s Ofﬁce of Disciplinary Counsel admonished Mx. Sullivan
. for not having sufficient contact with the Pétiﬁoner. ﬂowever, no findings were made by the
: Office of Disciptinary Counsel as to whether ox not Mr. Sullivan provided “ineffective'assistance
of counse ”.01' whether “but;for” any-such omissioné or errors by Mr. Sullivan, the results of the
proceedings would have been different. In fact, the Ofﬁce of Disciplinary Counsel closed the
complaint made by the Petitioner. |

8. On September 1, 2011 and September 6, 2011, this Court held an omnibus habeas corpus

! Kristopher Faerber represented the Petitioner for the perfection of his direct appeal to the Supreme Court of
Appeals of West Virginia, Mr. Faerber’s performance as appellate counsel is not alleged to have been ineffective
and such ground was not raised by the Petitioner in his Amended Petition. See Amended Petition; Ommnibus Hearing
Transcript, Exhibit One (Petitioner’s Losh Checklist).



heanng as contemplated in W.Va. Code § 53-4A-1, et seq., and ﬁlrther explicated in Losh v.
McKenzie, 166 W.Va. 762, 277'S.E.2d 606 (1981).

9. Atthe onset of the ommnibus hearing, the éouﬂ and the Petitioner’s counsel made
oxtensive inquiry, on the record, (_)f the Petitioner regarding the waiver of potential grounds for
habeas relief. The Petitioner testified that he knew and understood each element bf ’_éhe possible

grounds for habeas relief and that he did in fact make a knowing and intelligent waiver of all

" possible grounds not raised herein, as defined in Losh v. McKenzie, supra. Thus, the Court finds

. that the Petitioner, with the advice of counsel, knowingly and intelligently waived all grounds

not asserted herein.

10. Tn his Amended Petition and at the omnibus hearing, the Petitioner raised the following

three grounds for relief: (1) Ineffective assistance of trial counsel; (2) Failure of the State to

disclose to the defense pote@i_glly ‘exgulpatory evidence; and (3) Denial of a fair and impartial
trial by alleged imprdper prejudicial feinarks made.by the prosecutor during closing argument.

11, Atthe omnibusuhean'ng, tile Petitioner called himselfas a witness, as well as his trial
counsel in the underlying criminal matter, Mr. —gullivan. Th§ Petitioner only presented evidence
on the ground of ineffective assistance of trial counsel and submitted the other two gr.ounds set
forth in the Amended Petition on the record, as such grounds present no question of fact. -
Ommnibus Hearing Transeript (“Hr. Tr.”), p. 8. | |

DISCUSSION
Ineffective Assistance of Trial Counsel
1.  First, the Petitioner alleges that Mr. Sullivan did not provide him effective assistance of

counsel. I West Virginia, claims of ineffective assistance of counsel are governed by the two-



‘pronged test estabhshed in Strickland v. Washington, 466 U. S 668, 104 S. Ct 2052 (1984). That
two—pronged test is: (1) whether counsel’s performance was deﬁment under an objective standard
. of reasonableness; and (2_) whetherthere is a reasonable probability that, but for counsel’s
unprofessional errors, the results of the ﬁroceedings would have Eeen different. Syl. pt. 5, State
. mzze}», 104 W Va. 3, 459 S.E.2d 114 (1995). ’

2. With régard to the first prong of the test, a petitioner st first “identify the acts or
omissions of counsel that é.re alleged not to have been the result of’ reas{)nab‘le professional
judgment ? State ex rel. Myers V. Pamfer 213 W.Va. 32, 35 576 S.E.2d 277, 280 (2002) (citing
Strickland, 466 U.S. at 690 104 8.Ct. at 2066). The pe’smoner 8 burden in th1s regard is heavy,
as there is ““a strong presumption that counsel’s conduct falls Wlﬂfl_ln the wide range of
reasonablia' professional assistance....” Jd. (ciling Strickland, 466 1.S. ét 689, 104 S.Ct. at
2065). In reviewing counsel’s- performance “cmrlrts must apply an objective standard and
determme whether, in light of afl the circumstances, the identified acts or omissions Were 6ut51de
" the broad range of professionally competent assistance Whlle at'the same time reﬁ'almng from
engaging in hindsight or second- guessing of trial counsel’s strategic decisions.” Syl. pt. 6, Sate.
v. Miller, supra. Therefore, a reviewing court must ask “whether a feasonable lawyer would
have acted, under the circumstgnces, as defense cou.ﬁsel acted in the case at issue.” /¢ d. 'ngever,
counsel’s strategic decisions must rest upon a reaéonable investigation. enabﬁhg him or her to
make informed decisions about how to represént criminal clents, State ex rel. Daniel v.
Leguns:ky, 195 W.Va. 314, 465 S.E.2d 423 (1995). |

'3. The second prong of tﬁe test Tooks to whether counsel’s performance, if found to be
deficient, éidvefsely affected the outcom_é in g given case. State ex rel. Myersv. Painter, 21 3 '

W:Va. at 36, 576'SR.2d at 281. Therefore, a petitioner must demonstrate that the complained of



deficiency or errors of counsel resulted in prejudice of a “redsonable probability” that in the

“absence of such errors the result of the proceedings would have been different.

‘4. Finally, iﬁ deciding an ineffective‘assistapce of counsel claim, the Supreme Coﬁrt of
Appeals of West Virginia has stated fhat a court may ciisposé of such claim “based solely on a
petftioner’s failﬁre to meet either prong of the [Strickland] test.” Legu?sky, 195 W.Va. at 321,

" 465 S.E.2d at 423. |

5. The crux of the Petitioner’s ineffective assistance of trial counsel claiin is that Mr.
Sullivan faileci to adequately cemnuni.ca{é \-)Vi’[h him, failed to adequately investigate and
ultimately call certain persons as witnesses to impeach the ViCﬁIh’S testimony, and failed to
tequest a psychological evaluation. Hr Tr., pp- 19; Memorandum in Support of Amended
Peti;:ion,- unnumberéd p. 6.

6. The Petitioner testified that he first met Mr. Sullivan, his court-appointed counsel at the
felony preliminary hnf:a:rillgr held in the underlying criminal matter. Hr. Tr., p. 18. The Petitic;ner
claims that he did not meet with Mr. Sullivan enough imes prior to trial. According to the
o Petitioner, during Mr. Sullivan’s repres_entaﬁon of hj‘r,n,'Mr. Sullivan only met with h1m twice,

- for approximately fifteen minutes each ﬁme, to discuss his case with him. Hr. Tr.,'p. 23. The‘
| Pe_ti_tioner further testified that Mr. Sullivan did nof review the discovery or the victim’s
staternent with him. Hr. Tr., p. 24. Based on such allegation of lack of communication by Mr.
Sullivan, the Petiﬁ_olier argues he received ineffective assistance of trial counsel, entitling him to
labeas relief.

7. M. Sullivan testified that he met with fhe Petitioner three to four times prior to trial dnd



‘that at least one of the meetings, if not more, lasted for an hour to an hour and fifteen minwtes.
Hr. Tr. , p. 141. Uponi mqmry by the Court, Mr: Sullivan testified that objectively speakmg he
spent sufﬁc1ent time prepanng for the Peﬁhoner s trial. Hr. Tr., p. 115 Mr Sulhvan also
d:{sputpd the Petitioner’s testimony that he did not discuss with hlm prior to irial the witnesses
that Wei‘e going to _testify.l Hr. Tr, p 116. Mr. Sullivan also requested a specific jury instruction
for’the Petitioner, mox;ed' to éupp:cess the Petitioner’s incﬂminating statements made to others,
and argued to have the entlre case d1smlssed on behalf of the Petitioner. Hr Tr., pp. 46-48.

8. Atthe criminal tnal the state introduced mcmnmatmg Statements made by the Petitioner,
iﬁcﬁuding a staternent to law enforcement officers after he was charged with the crimes in which
the Petitioner said,.“My life is over; I need séme heip.” Hr. Tr., p. 47. The.Petitioner tésﬁﬁed
that Mr. Sullivan did in fact argue to keep that statement from being admitted at the Petitionet’s
trial, but without success. No amount of in‘creased meétjngs With trial counsel or work by an. |
- investigator Wéuld have changed the incriminating statements by the Petitioner. The
incriminating statements made by the Pf;titioner, in fact, helped to corroborate the Yict‘im’s
testimony about the sexual assault. Furthermore, the f’gtitioﬁer testified that the i(ey issue at hlS
trial Was'credibility of the ;?\ritnesses, speciﬁcally, his credibility versus ’thaj: of the victﬁg’s. Hr.
T1‘, p 29. Thﬁs, suc-:h iﬁcﬁminating statements made by ;che Petitioner and admitted at trial |
diminished the credibility of his testimony that he was innocent and it is not reasonaﬁly probable
that mdre meetings would have changed the effect on the jury of such statements.

.9. On Oc;tobcr 29, 2009, the .fetiﬁoner filed an ethics' complaint with the West Virginia
Lawyer Disciplina:ry Board (“Board”) against Mr. Sullivan, in large part, due to the Pefitioner’s
perceived faiture of Mr. Sullivan to adequately corﬁmunicate with him during the pendency of

his criminal proceeding. On December 29, 2009, Mr. Sullivan filed his written response to the



coxﬁplaint In his response M. Sullivan deh:r'te'd that he émvided the Petitioner with ineffective |
- assistance counsel and aithough he conceded that he should have met with the Petitioner moxe -

| prior to his trial, hc stated that he still fhought he had sufficient mectings and discussions with -
the Petitioner to adequately prepare the case for trial, because it was not a complex case.
Petmoner s Exh1b1t 3, Board’s Investigative Panel TFindings and Conclusions, p. 3.

10. By order entered April 6, 2011, the Board found that Mr. Sullivan’s conduct “clearly fell
short of the Rules of Professional Conduct in this matter.” Petiﬁoner’s Exhibit 3, p. 3. The
' Board admomshed Mr Sullivan for hiS violations of Rules 1.3 a;nd 1.4 of the Rules of
Professionat Conduct, for his fazlure to reasonably communicate w1th the Petitioner. 1d. The
Board also noted that Mr. Sulhvan had previously been admontshed for violations of Rules 13
| and 1.4 and found that a pattem of misconduct has been estabhshed by Mr. Sullivan. Id.
However, the Board did not address the allegations that M. Sullivan provided ineffective
agsistance to the Petiﬁoner; appropriately stating that suéh sﬁould be addressed by the courts. Id.
at 4.

11. The Court finds that the Petitioner lacks credibility as to the issue of t.h.e alleged lack of
oommunif;ation by MI.. Sullivan prior to his trial. ﬁven if this Court did adopt the findings and
-conclusi_ons of the Board, that Mr. Sullivan did not adequately‘communicate- with the Pefitioner
during the pendency of the underlying criminal pro ceeding, there is no evidence on the record to
show that “but-for” such failure to adequatdy: comurunicate with the Petitioner the results of the
' {rial would have bﬁﬁ;ﬂ different. Although Mr. Sullivan conceded that he may ﬁot have kept in
reasonable contact with the Petitionér during the pendency of the case, he also stated that he
_adequately investigéted the facts of the case prior to trial and provided an adequate defense of the

' Petitioner at trial. Furthermore, the Petitioner himself had made incriminating statements to law



- en’x;oréexne t 1end1ng to the viction’s credlbﬂﬁy Finally, as stated above and conceded by the
. Petitioner, the Petitioner 3 trial came down to whom the jury. feund more credible, thé Petitioner
or the victim.

12.. The Petitioner also clazms that Mx. Sullivan provlded him inéffective assistance of
counsel by failing o adequately investipate and call as witnesses certain persozls identified by the
Petitioner. T he Petitioner 1dent1ﬁed five persons he thought M. Sullivan should have
invesﬁgafed and called to testlfy ag witnesses on his behalf at his trial. Specifically, the
Petitionér testified that hlS brother, his father, and his father’s glrlfrlend all witnessed the.

victim’s behawor {ater in the day after the sexual assault and thus should have been called to
testify to suoh behavmr to attack the credlbﬂzty of the victim. Hr. T, p. 30, However-, the
Petitioner offered no evidence as to sp ecifically what testimony would have\been provided 'By ,
such persons, but only made conclusory statements that Mr. Suﬂi\‘ran was ineffective because he
failed to have such witnesses testify at trial 2 However, the Petitioner testified that the key issue
at his trial was whether the jury believed him or the victim and that he did w_f_lot understand the
law, such as the rules of evidence. Hr. Tr., Pp- 43, 51. Purthermors, at the time of the sexual
assault there were only three people present, the Petitionet, Héather McDonald, and the victim, -
all three of whom testified at the teial. Hr. Tii'., p- 39. | . |

13. Mr. gytivan testified that he chd not think the persons identified by the Petition& as
potential Wimésses were relevant witnesses and did not sec how such persons’ testimony would
have been important to the jury. Hr. Tr., p. 148. Such decision by Mr. Sullivan was a strategic
trial d6018101’1 to not cause uxmecessary «gide jgsues” for the jury. Hr. Tr., pp- 117-118. Mr.

Sullix}an also disputed the Petitioner’s testimony that he d1d not discuss with fim prior to trial the

b_.‘—‘_______.__—————'—_——-_‘__‘
% Petitioner’s counsel represented 10 o the Court that the Peatitioner was nol challenging the sufficiency of the ewdence, _

" but that his trial counsel was ineffective for Hiis failure to investigate and call the three persons 10 testify on his

behalf Hr. Tr., p- 31-32.



* witnesses that were going o tesﬁfy. “Hr. Tr.,p. 116. Finally, Mr. Qullivan testified that he did |

adequately 1nvest1gate the ac ctual witnesses, mmeaning anyone who bad actual relevant evidence of
the' crime, and that hehad rnowledge of the facts of the case and had the proper witnesses testify |
tnal to provide the Petitioner wﬁh o defense. Fir. Tr. P- 107 108. )
14, The Court concludes that the Petitioner has fa:lled to meet his burden to show that Mr.
Sullivan was ineffective based o0 his alleged failure 1O investigaie and call to testify the above—
named persons idehtiﬁed by the Petitionet. As stated above, 10 show meffectwe ass1stance _
counsel a petitioner ﬁlus‘t show not only fhat cou nsel ¢ performance was deficient, but that absent
such deficient performance, the result of the pio ceeding wotld have been dlfferent. |

Furthermore, he court may dispose of such claim for failure to satisty either prong of the two-

- propg test. In tﬁe instant matter, evenl 1€ this Court found that Mr. Syulivan was . deficient by

Hegedly failing to investigate and call the persons requested bjr the Petitioner, the Petitioner
failed to put forth any cvidence to show that such alleged deficient performance would bave
changed the outcome of his jury trial, but only made conchusory state meﬁﬁ aboﬁt what such
persons may or may not have witnessed about the victim’s behawor after the sexual assault.

15. The Petitioner also alleges that Mr gulljvan provided ineffective assistance of counsel
hased on his failure t move for a psycholo gical evaluation of the Petlhoner Memorandum m
Supp ort of Amended Petition, unoumbered p. 6- However, at the omnibus hearing the P etltloner
offered no evidence as to what specifically sucha psycholo gical evaluation woul& have'shown,
let alone how but-for the @ absence of such evaluation the resulis of the underlying criminal

pro ceedings would have been dlfferent The Petitioner only testified ¢hat he never had a

© psycholo gical evaluation and his Amended Petition that such psycholo glcal evaluation could

have providéd rf]itiga{mg circumstances. Hr. Tr., P- 25. Although Mr. Sullivan testified thathe



should have moved for a psycholo gwal evaluation of the Petitioner and does so now in all cases -
hke that of the Petitioner’s, such test;mony was regardmg a psyehologleal evatuation for the
-pu:cpose of sentencing, after the Pefitioner was found guilty. Furthennore, Mr. Sullivan eestiﬁed_ .
that his reasomng at the time for not requesting a psyc chological evatuation of the Petmoner was
because the Petitioner in all his convers atlons with him maintained his total innocence and under
such eireumstanee e would not have been found appropnate for counseling. Hr. Tx., pp- 136-
137; State’s Eﬁbit 1. Also, Mr. Su,lhvan filed objections to the pre-sentence report on behalf of
the Petltloner Hr Tr., p- 138. Based on the evidence presented on fhis issue, the Court finds |
and concludes that the Pet1t1oner faﬂed to meet hlS burden to show that “but- for” Mr. Sulhvan 8
failure to request & psychological evaluation, the results of his trial would have been different.
Accordingly, this issue must fail. o
Exculpatory Evidence Clezim
'16. The Petitioner alleges that he was deprived a fair trial in violation of his due process,

pecause of the State’s alleged failure to exercise its affirmative duty to diligently seek out and
| - turp over to the Petitioner s defense counsel potenhally exeulpatory gvidence. Memorandum in
Support of Petitioner’s Amer;ded Petition, unnumbered p. 2. Specifically, the Petitioner pomts
1o Myseaee conversations between the victim and an acquaintance which were potentially
exculpatory and argues that the State did not dﬂigently pursue such evidence. The Petitioner
alleges that such convers ations may have jmplied that the victim was sexually abused by her
father, not the Pe’ﬂnoner Id. at unnuinbered p. 8. However, other than such conclusory

sta_temeht the Petitioner offered no specific evidence that such conversations toolk plaee or
contained exculpatory statemnents. Furthermore, the State had no knowledge of such MySpaee

conversations until the day of trial, which according to Mr. Sullivan, the State made hnn
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immediately aware of such potential evidence and he was able to TOVIEW such records. Trial -
Trapseript, pp. 154-156. Also, at the omnibus hearing, Mr. Sullivan testified that from his
" memory such MySpé,ce records contained no useful ixlfonnatioh or that thére was no way 0
authenticate such records. Thus, baseﬁ on the eviﬂencé presented on this issue, the Court finds
and concludes that the Petitionet is not entitled to habeas reliéf based on such issue.
Improper Prejudicial Remarks Claim
~17. The final ground ass erted by the Petitioner for habeas relief is that the prosecttor’s
extensive and repeated fmproper prejudiéiél remarks during closing argumeﬁt confused and
| inﬂamed the jury, denying the Petitioner of his cqnstituﬁonal right fo a fair irial and entitling him
to habeas relief. Memdrandum in Support of Amended Pefition, unnumbered:p- 9, Specifically,
the Petitioner points to the following remarks made by the assistant prosecutor in closing‘
argument fo support his claim of improper prejudicial reﬁnarks:
o “She had to talk about fhe sexual assault exarination fhat is so invasive. She had
to talk about having heg"pubic hair plucked from her body, about how a doctor had to
insert things into her vagina and swab to look for DNA. Are those things that a 13
year old child would do just for the sake of it, just for the fun of it? She {alked to you
about how she had to have her blood drawn, how she was prescribed antibiotics for
sexually transmitted diseases after what happened at his house, 2 sexually transmitted
disease she may have contracted by s that anything a 13 year old child
should have to endure?” Trial Transcript, Pp- 3 89-390. o
b, did what she had to do; she followed through and came into Court to tell her

story. She didn’t want to behere. She had no vendetta against this person. She is not
vindictive. She’sa 13 year old girl who went through this traumatic event, and ghe

did what she had to do.
“Are you g0oing believe Heather [McDonald] over 9 Are you going to believe
[he Petitioner] over ! tad no motive to lie” Trial Transcript, pp-
390-391. '

c. “Thﬁlk about what wid. She told you that on November 10%/11™ of last year

Mr. McDonald picked her up, he picked Heather up, they were all at his house, he had
been smoking pot, and by his account he smokes pot all the time. By hisown )

k!



- account, smoking pot affects judgment. He fold you hé had been smoking pot.” Trial
Pranscript, p. 391 : :

Mémorandum in Support of Amended Peﬁtibn unnum‘t.)_e.red pp. 10-11.
- 18.To determine whether improper prosecutonal comment 18 SO damaging as to Tequire
reve;fsal, the following four factors are to be conszd red: (1) the degree to which the prosecufor’ 8
| remarks have a tendency to mislead the jury and to prejudlce the accused; (2) whether the
remarks Were isolated or extensive; (3) absent the remarks, the strength of competent proof
introduced fo establish the guilt of the accused and (4) whether the comments Werc deliberately
‘_ placed before the jury to divert attention to extraneous matters Syl pt. 6, State V. Sugg, 193
W.Va. 388, 4565 B.2d 469 (1995). |
19, Tn examining the above prosecﬁtorial commeﬁts cited by the Petitioner as improperly

pre;ud:tcml the Court concludes that such copyments are pot improper proseoutorial' comment.
First, although the Petitioner asserts that the prosecutor’s yemarks ab out the rape kit examinatloﬁ
and the potential for con’tracting sexually transmitted diseases were jrrelevant; such remarks were
‘based on the testimony offered by the victim. at trial and went t0 the mam issue before the jury,
witness credibility. Second, fhe Pefitioner ar gues that the reference to the Petitioner’s pot
. gmoking was Improper becduse such was nothmg imore than attempt t0 attack the cred1b111ty and -
character of the Petitioner. However, aga in, it was by the Petmoner ¢ own testimony that he |

' smoked pot on the day of incident and that doing s0 affects judgment. The prosectior did
 pothing more than hightight this testimony, leaving the jury to draw ifs own conclusion from.
such. Finally, ‘rhe Petitioner argues that the remarks made about the cred1b111 y of the witnesses’
testimony were 1mproper because it opined as t0 the victim’s ch racter. However, such remarks
were nothing moro than argument companng the W1tnesses testnnony

20. Based on the above the four factors set forth in Stare v. Sugg, the Court concludes that the

12



prosecutorial comments complained of by the Petitioner were not so damaging to require
reversal or in this case entitling the Petit.ioner to oabeas relief. Such remarks would not h&Ve a
tendency to mislead the jury, as they were IlO‘{hiﬂé more than an argument based on the
testimony the jury had already heard. Furthermore even 1f this Court concedes the Pe’atloner 5
argument that the remarks were extensive, absent such remarks, the strength of competent proof
introduced to establish the guilt of the accused was great, especially in light of the Petitioner’ 8
incriminating statements following the crime. Finally, there is no proof Whetsoever, exphclt or
implicit, to suggest that such comments were deliberately said before the jury to divert its
attention to extraneous matlers. State v. Sugg, supra. Therefore, the Court concludes that the
Petitioner’s_claim he is entitled to habeas relief based on improper prosecutorial comments must-
faill. | |
CONCLUSIONS OF LAW

Based on the foregoing, the Court concludes that the Petitioner failed to meet his burden
of proof under Smckland supra, for his claim of ineffective assistance of trial counsel entitling
. him to habeas rehef Even if the Court concluded that the Petitioner d1d satlsfy the first prong of
the Srrzckland test, supra, the Court concludes that the Petmoner failed to show how the alleged
deﬁclencws of his trial counsel actually pre;udlced ‘mm or that there is a reasonable probabﬁlty
that, absent such deficient performance, the outcome of his tnal would have been different.
Furthermore, as discussed more fully above the Court concludes that the Petitioner failed to
demonstrate that the State failed to disclose exculpatory evidence to the defense pnor to tnal or
that under the four factors set forth in Sug‘g", supm that the prosecutor’s closing remarks were

improper. Thus, the Court concludes as a matter cf law that the Pet1t10ncr is not entlﬂed to

habeas corpus relief.
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DECISION
Accordingly, the Court does .herc‘by ORDER that the Pétitioner’s Amended Petition for.
Writ of Fabeas Corpus is DENIED. There being nothing ﬁm‘.hef, the Court does further
ORDER that the above~sfyled action be DISMISSED and STRICKEN from tﬁe zlocket of this
Court. Tbé obj ections of any party aggrieved by this Order \are noted and preserved.
The Clerk is DIRECTED to send a certified copy of this Order to all counsel of reqord,

to the Respondent, and fo the Petitioner at the following addresses:
i

Scott Driver, Esq. : Fred Giggenbach, Jr., Esq.

P.O.Box 911 - o Asst. Prosecuting Attorney
- Charleston, WV 25323 301 Virginia Street, East
Charleston, WV 25301
Adrian Hoke, Warden Robert McDonald
Huttonsville Correctional Center Huttonsville Correctional Center
P.0. Box 1 P.0.Box 1

futtonsville, WV 26273 | Huttonsville, WV 26273

!

' ENTERED this "2— ’day of March, 2012,

Louis H. Bloom, Judge
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