STATE OF WEST VIRGINIA
SUPREME COURT OF APPEALS

Tilhance Creek Investments, LLC, and MFI:‘Z LEZODB
Court House Square Investments, LLC, RORY L PERRY Il, CLERK
Plaintiffs Below, Petitioners SUPREME COURT OF APPEALS

OF WEST VIRGINIA

vs) No. 12-0290 (Berkeley County 11-C-688)

BCBank, Inc. and Donald Epperly, as
Trustee for BCBank, Inc.
Defendants Below, Respondents

MEMORANDUM DECISION

Petitioners Tilhance Creek Investments, LLC (*Tilhance”) and Court House Square
Investments, LLC (*Court House”) by counsel Michael J. Novotny, appeal the Circuit Court of
Berkeley County’s “Order Granting Defendant’s Motion to Dismiss” entered on January 18,
2012. Respondents BCBank, Inc., and Donald Epperly, as Trustee for BCBank, Inc., by counsel
Charles S. Trump IV, have filed their response. Petitioners have filed a reply.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision is appropriate under Rule 21 of the Rules of Appellate
Procedure.

This case arises out of the 2007 purchase of certain parcels of property by petitioners,
which were secured by promissory notes by Petitioner BCBank. By December of 2008, both
Tilhance and Court House were in default on their respective loans. Instead of seeking
foreclosure BCBank agreed to a loan modification wherein the Tilhance loan was secured by the
Court House property, and the Court House loan was secured by the Tilhance property through
cross-collateralization. Petitioners again defaulted on both loans, and foreclosure began on the
Tilhance property on September 10, 2010. After the foreclosure, a sale occurred wherein
BCBank was the only bidder and purchased the property for $800,000. Respondent Epperly was
the trustee who conducted the sale. The trustee’s notice of sale indicated that this sale was being
conducted under the second Tilhance note, which was the cross-collateralization loan. From the
$800,000, sale expenses in the amount of $5,568.37 were disbursed, with the remaining
$794,431.63 applied to the Tilhance note. Foreclosure upon the Court House property occurred
on December 29, 2010, and BCBank was the only bidder, purchasing the property for
$3,940,000. The notice of sale for the Court House property indicated that the sale was
conducted under both the first Court House note and the second Court House note. The proceeds


http:794,431.63
http:5,568.37

of the sale were applied as follows: $3,115,481.66 to the first Court House note and $798,161.20
to the second Court House note.

Petitioners filed their complaint on August 25, 2011, setting forth five causes of action as
follow: fraud, conversion, breach of fiduciary duty, breach of contract, and merger of title.
Petitioners argued that the proceeds of the first sale should have been disbursed as follows:
$5,568.37 to expenses, and $794,431.63 to the Court House note, leaving a balance of
$2,321,050.03 on the Court House note. Petitioners then state that after the second sale, proceeds
after costs were removed were $3,913,642.86. When this amount is applied to the remaining
balance of the Court House note, there is a surplus of $1,592,592.83. Respondents moved to
dismiss the action pursuant to Rule 12(b)(6), to which petitioners responded. On January 18,
2012, the circuit court entered the order granting respondents’ motion to dismiss.

On appeal, petitioners argue several assignments of error, all of which involve how the
proceeds of the sale were distributed. Petitioners first argue that the Tilhance loan was
extinguished when BCBank purchased the Tilhance property at the foreclosure auction
conducted solely under the second Tilhance loan. Along the same line, petitioners also argue that
the doctrine of merger extinguished the first Tilhance loan. Further, petitioners argue that the
circuit court erred in finding that petitioners did not assert valid claims for conversion, breach of
contract, and breach of fiduciary duty. Finally, petitioners argue that the circuit court erred in
dismissing their claim for fraud due to a lack of particularity and by ruling that equitable factors
weigh in favor of the dismissal of petitioners’ complaint.

Respondents respond in favor of the circuit court’s dismissal, arguing first that the
Tilhance debt was not extinguished by the first foreclosure, and that the doctrine of merger is
inapplicable to this case. Respondents also argue that the claim of conversion is without merit,
and that the specific language of the deeds of trust preclude the conversion claim. Respondents
contend that the breach of fiduciary duty and breach of contract claims are likewise without
merit, and that the fraud claim was not pled with particularity. Finally, respondents argue that
equitable factors weighed in favor of dismissal of the complaint, as petitioners defaulted on more
than $4.4 million in loans to respondents.

This Court has previously held that “‘[a]ppellate review of a circuit court’s order granting
a motion to dismiss a complaint is de novo Syl. pt. 2, State ex rel. McGraw v. Scott Runyan
Pontiac—Buick194 W.Va. 770, 461 S.E.2d 516 (1995).” Syl. Pt. 1, Posey v. City of Buckhannon
228 W.Va. 612, 723 S.E.2d 842 (2012). Our review of the record reflects no clear error or abuse
of discretion by the circuit court. Having reviewed the circuit court’s “Order Granting
Defendant’s Motion to Dismiss” entered on January 18, 2012, we hereby adopt and incorporate
the circuit court’s well-reasoned findings and conclusions as to the assignments of error raised in
this appeal. The Clerk is directed to attach a copy of the circuit court’s order to this
memorandum decision.

For the foregoing reasons, we affirm.

Affirmed.
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ISSUED: March 29, 2013
CONCURRED IN BY:

Chief Justice Brent D. Benjamin
Justice Menis E. Ketchum
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DISSENTING:

Justice Robin Jean Davis
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IN ’I‘HE CIRCUIT-COURT OF BERKELEY COUNTY WEST] C-HNIP}L E
Division II

TILHANCE CREEK INVESTMENTS, LLC, and S MAYZ I?DIZ
COURT HOUSE SQUARE INVESTMENTS, LLC,

RORBY L. PERRY I, CLERK
BUPREME COURT OF APFEALS
OF WEST V!RGENIA

Plaintiff,

V. | - CIVIL ACTION NO. 11- C—688
- - JUDGE WILKES

BCBANK, INC., and _

DONALD J. EPPERLY, AS TRUSTEE )

for BCBANK, INC., -

- Pefendants.

' ORDER GRANTING DEFENDANI’S MOTION TO DISMISS = ==

_ JFhis matter came before thé Court this _/ 2 day of January 2012, 'puréu;ﬁt to’
Defendant’s Motion to Dismiss. U;p-oﬂ the written appearancé of Plaintiffs, Tilhance Creek
Investmen’[s LLC and Court House Square Investments, LLC, by counsel Michael J. Novotny, .
| and Defendants BCBank Inc. and Donald 1. Epperly as Trustee, by counsel Charles S. Trump

*If.V’;band upon the record and pertment legal aumontles the Court rules as_follqws.

FINDINGS OF FACT

1. On August 25, 2011, Plaintiffs filed a complaint in this matter. The Complaint sets forth
five causes of action which arise out Qf the Trustee sale and distribution of proceeds for
two properties pursuant to Deeds of Trust made between Plaintiffs and Defendant

BCBank: “Count I Fraud,” Count II Conversion,” “Count I Brsach of F:{dumary Duty,

*“Count IV Breach of Contract,” and “Count V Mergcr of Title.”

. Order Granting Motion to Dismiss
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- g fiﬂ 2 E“{The éomﬁl«amt alleges that on or about Janvary 25, 2007, Plaintiff Tﬂhance Creek
i A
| Investrnénts LLC (hereinafter: “Tﬂhance”) purchased a certain parcel of real estate in

“‘_3:,'

L e Hedgesvﬂle WV (Berkeley County) (heremafter “T.C. Property”) At the same time,

g ,;. .' 1
e Tr]hance “nfered into a loan fransaction with BCBank, Inc. (hereinafter “B CBank”) The

loan transaotron'inoluded a Pronﬂseory Note, as-well as a Deed of Trust (hereinafter
“Tilhance First Deed of Trust”), as a security instrument, which lsecu'rec'l. Tilhance’s debt
to BCBank with the T.C. Property. ":[’he loan was for $1,517,500.00.

3. The Complaint alleges that on ‘or about May 25, 2007, Cotnt House Square Tnvestments,
LLC, (hereinafter-“Court Horlse”), entered into a loanrransaotiozi wifh BCBank.. The
Joan transaction included a Promissory Note as Well as a Deed of 'frust (hereinefter
“@ouﬁ House First Deed of Trus ”) as a security instrument, which seoured Court

House s debt to BCBank with certain real estate in Martinsburg, West Virginia (Berkeley

f@%uni:y)(heremaﬁer C'H.VProperty)'.“The loan was for $2,917,833.00.

4. In December of 2008, both Tilhance and Court House were in defaultin the payment of
wrhelr loan obhgatrons Instead of seeking foreclosure at that time, BCBank agreedto a .
modification to both the loan agreements oorrnee“ted to the T.C: Property and the C.FH. .
Property--'fv-eeross-oollateraiii'zation. |

5. The Complamt alleges ﬂlat on December 31, 2008, Couﬁ House agreed with BCBank to
eonvey C.H Property as addmonal seeurﬁy for the Joan provided to Tﬂhance whroh was
already secured by the T.C. Properfcy. Thus, Court Hou_se exeouted a seoond Deed of
Trust for the CH Property (hereinafter “Court House Second Deed of Trust”), to secure
any debts outstanding from the loan made to Tilhance. Likewise, on the same date, .
Tilhance agreed with BCBarik to convey TC P'roperty_as additional security for the loan -

~Order Grenting Motion to Dismiss
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provided to Court House, which was already secured by the CH Property. Thus,
--Tithance exeeeted- a Second Deed of Trust for the T.C. Property (hereinafter “Tiihance
Second Deed of Trust”) to secure any debts outstanding from the loan made to Court
~ House. | |

6. Both Plaixitiffsagain defaulted in the payment of their loan obligetions

7. Foreclosure upon the T C. Property ooeurred on September 10,2010 Notmes wetre sent
out by the Trustee. The sale was advertised. At the sale, BCBank was the only. bidder,
bidding $SG0,000,00 for the T.C. Property. The Trustee’s Deed to BCBank was recorded
on January 6, 2011. |

~8.- The Trustee’s Notlee of Sale for the T.C. Property foreolosure provided that the sale was _

belng conducted under the Tilhance Second Deed of Trus’c (securmg the Court House.

Scjuare Note). The Trustee’s Report of Sale from the Tﬂhanc_e Creek Foreclosure shows
that the net sale proceeds ($794,431.63) were disbursed to BCBank “on account of its
first priority deed of frust indebtedness.” Plaintiffs contend that t‘ms was an apphcaﬁon
of the proceeds to the loan secured by the Tilhance Second Deed of Trust (Court House 8 -
Debt) for which the sale was noticed.

9. Foreclosure upon the C.H. Property occurred on December 29, 2010." Notices were sent
out by the Trustee. The s.ale was advertised, and at the sale BCBank was the only bidder,
bidding $3,940,000.00 for the Court House Square Estate. o

10 The Trustee’s Notice of Sale for the C.H. Property foreclosw:e prowded that the sale was

being conducted under both the Court House First Deed of Trust and the Court House

1 A foreclosure sale was conducted but not completed on September 10, 2010. See Berkeley County Case 10-C-
1048 Amended OIder Granting Defendant’s Motion to Dismiss. )

Order Granting Motion to Dismiss
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Second D_eed of ’_frust. The Trustee’s Report of 'Sale from the C.H. Propeﬁy Foreclosure
shows that the net sale proceeds were applied to the loans as follows:
a. $3,115,481.66 was disbursed to BCBank “on account of i’té first priority deed of
trust ind@bt_edgess” | -
1. Plaintiffsl contend this Waé an appiicatiqn of proceeds to.tﬂe debt secured
by the Court House First. Deed of Trust (the Court House’s debt to
BCBank); and
b. $798,161.20 was disbﬁrsed fo BCBank “on accéunt of its.'second priority deed of
trust indebtedness.”
i. Plaintiffs contend this was an applic_:ation of proceeds to th-e remaining -
balancf; of the debt secured by Court Houée Séoond béed of Trust
(Tilhance’s debt to BCBank).
11. After suit was bf.ded, Defendants filed ;[he instant Motion to Dismiss for failure 0 state a
| claim upon Which relief can be’ granted. The partieé have filed memoranda in support of

their respective positions.

CONCLUSIONS OF LAW

This matter comes blefore the Court on a Motion to Dismiss pursuant to Rule 12(b}(6) of
| the West Virginia Rules of Civil Procedure. After ﬁn analysis'of the allegations in the compiaint,
It ‘is' evident that the Cc;urt must dismiss this case. :
“The trial court, in appraising the sufficiency of a complaint on a Rule 12(b)(6) motion,

should not dismiss the complaint unless it appears beyond doubt that the plaintiff can prove no

Qrder Granting Motion to Dismiss
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set of facts in support of his claim which would entitle him to relief.” Syl. Pt. 3, Chapman v.
Kane Transfer Co., Inc., 160.W.Na. 530'(1977). “Since the j);eference is to decide cases on their
 merits, courts'present_ed with a moﬁon‘_to dismiss for failure to state a claim construe the
complaint in the light most favorable to the plaintiff, taking all allegations as true.” Sedlock v.
Moyle, 222 W.Va. 547,550, 668 S.E.2d 176, 179 (2008). “We recognized, however, that
liberalizatien in the rules of pleading in civil cases does not justify a carelessly drafted or
baseless pleading.” Par Marv. Ci@ of Parkersburg, 183 W.Va. 706, 711 (1 990). A motion to
* dismiss under Rule 12(b)(6) enables a circuit court to weed out unfounded suits.” Williamson v.
Harden, 214 W.Va. 77, 79 (2003).

Turning to the law regarding distribution of sale proceeds from a trustee sale pursuant a
- foreclosure, West Virginia Code §38-1-7 controls.

The trustee shall app,ly the proceeds of sale, first to the payment of expenses

attending the execution of the trust, including a commission to the frustee of five

percent on the first three hundred dollars, and two percent on’ the residue of the

proceeds, and shall apply the balance of such proceeds pro rata (or in the order of

priority, if any, prescribed by the trust deed) to the payment of the debts secured

and the indemnity of the sureties indemnified by the deed, and shall pay the

surplus, if any, to. the grantor, his heirs, personal representatives .or assigns, as-

their interests may appear. : :

- WiVa Code §38-1-7.

..P_m'suant to this section, generally, junior Hens are satisfied out of surplus in same order
of priority which they,held pridr to foreclosure under deed of trust. Banks-Miller Supply Co. v.
Smallridge, 154 W.Va. 360, 175 S.E.2d 446 (1970). Generally, in foreclosure sales made

_pursuant to junior liens, the purchaser to take title to the property subject to the senior lien.,

Young v. Sodaro, 193 W.Na. 304, 456 S.E2d 31 (1995). -

QOrder Granting Motion to Dismiss
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Whena féreclosure sale brings less than the amount of the secured deht, the creditor has

" aight to collect from the debtor any deficiency that femains. Stafe ex rel: Wafsan v, White, 185
~ W.Va. 487,408 S.E.2d 66 (1991); Ray v. Doﬁohew 177 W.Va. 441, 352 S.E.2d 729 (1986) In
other words, debts are not extmgmshed by foreclosures upon the proper’cy which secures the debt

unless the foreclosure proceedis pay the debt it full.

I Plaintiffs’ Claims and Underlymg Arguments

PI@t1ﬁs have clajmed Fraud, Conversion, Breach of F1éuc:1ary Duty, Breach of
Contract, and Merger of Title in relation to the respective trustee sales and distributions. These
claims are based upon the contention that distribution was improper. Plaintiffs claim that proper
distribution of the trusteel:.}saies should hax;e included a payment to them of $1,592.5 92.83. They
reach this conclusion bas%d upon their claim that the foreclosure upon the T.C. Property was
pursuant to the ind prioii;;(;jéy'Deaci,é.of Trust which was made to secure the Court House’s debt fﬁo
.BCBemk. So, Plaintiffs aﬁgue, the proceeds from the sale should have beén applied to this jurior
debt and buyer should take the property. subject to the s_énior lien (standing in the shoes (.)f tfle
| debtor). Since BCBank was the buyer, it owned the T.C. Property subjiect to its own lien on the
property Plaintiffs argue that at this pomt the débt by Tilhance was extmgmshed So, Plaintiffs
| argue, proceeds ﬁom foreclosure upon the C.H. Property should have been applied in whole to
the_-.debt owed by Court House. Since the proceeds from the CH Property sale were
approxil-na’-aed__$3,9 1_3,64_2.86, and the debt.Court House _owgd 1o BCB,aﬁk 'aﬁelj crediting the

prdceeds_ of the T.C. property sale (as argued by Plaintiffs) was $2,321,050.03, this Jeavesa -

2 Plamtlffs cialm this due to eithcr merger of ht}e or an mterpretation of the language “standmg; in fhe shoes of the
debtor ¥ These arguments are ﬁ’evxewed below.

Order Grantmg Motion to Pismiss
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“surplus” of approximately $1,592 '592 83. Plaintiffs argue that no more sale proceeds should
have gone to sat1sfy the debts owed by Tilhance, due to extmgulshment and that th1s :

$1,592,592.83 is “surplus™ that should have been dlsbursed to Court House

I Frand Claim Must be Dismissed for Lack of Particularity

“The essenﬁal elements in anacﬁon. for fraud are: (1) that the act claimeﬁ to be ﬂaudulent

. was the act of the defe;ildant or induced by him; (2) that-it was material and falée; that plaintiff .'

-relied up.on itand Waé juétiﬂed ﬁnder the circumstances in relying upon ﬁ; and (3) tha.twhe was. )
© damaged because he relied upon it.” Syl. Pt. 1, Lengyel v. Lint, 167 W. Va 272, 280 S.E. 2d 66,
(1981). The elements of Fraud must be alleged in the appropriate pleading W1th partlculanty, :
| and the faﬂu:fe to do so precludes the offer of proof thereof during the trial. Hzghmark West | ‘-
Virginia, Inc. v. Jamze 655 S.E.2d 509,221 W. Va 487 (20{)7) The reason for the requirement
that the circumstances constituting the fraud be stated with particularity, a dev1at10n from the
general pleadmg requsrements is both to allow the party- alleged to have comimitted fraud o -
defend such cha:cges and to permlt the mbunal heanng the matter to conduct a full review of the
compIa1mng parfy s claims. Kessel . Leavzrr 511 S.E.2d 720, 204 W.Va. 95 (1998).

Looking to Plaintiffs” Complaint, there is a clear Ia.ck of partzculanty There is no factual
_recitation of any kind regarding Plaintiffs’ reliance required by element (2). Lengyel, 167 W.Va.
- 272. The Complaint’s oniy mention of relia:ace simply recites legal language:

As a result of their detrimental reliance upon the intentional misrepresentations and
frandulent actions of Epperly and BCBank, Tilhance and Court House have sustained
damagés in the amount of $1,592,592.83 with interest thereon from January 6,2011, the

plus their attorneys fees and costs 1n011rred herein.

Complaint § 69.

"~ Order Granﬁng Motion to Dismiss
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Further, the factual sifuation found in thé Complaiﬁt makes it seem impossiblé for
Plaintiffs to have rehed upon any mlsfepresentahons “This being the only mention of reliance,
there is clearly insufficient particularity inthe Complaint with regard to thls necessary part of a
fraud claim. So, dismissal is appropriate.

In addition, the allegations ;cegaxding the acts of misrepresentation or fraud, wiﬁlé made

with some degree of spectécity, are very vague and lack deeper factual allegations, See |
Complaint § 46, 62, 63, 64, 66, 67. Also, the Court notes that fraud does siot appear to be the
appropriate ciailﬁ for thé %acmal situa;cion found in the Complaint. This matter involves the -
disiributibn of trustee sale proceeds and Plaintiffs claim they should have beeﬁ. g‘i.ven a Iﬁértion of
the proceeds. There appears to be_ 1o fraudulent acts described n thé factual recitations of the
compla:int, othef than the general ones listed in paragraphs 46, 62; 63, 64, 66,67 of the -
Complaint. A | | _ -

Plaintiffs argue that at 1east when a fiduciary relatlonshlp exists and there is an indication
of ﬁaud the highented pleading standard does not apply, c1t1ng Workv. Rogerson 152 W Va.

- 169,160 SE.2d 159 (1968).. However, that case regarded.a factual situation where the
“transactions and circumstances tend to establish or prove the charge of fraﬁd,” which as noted
above is unlike the situation at hand. Id. at 186. And the very language of that case reqﬁred an
“inference of fraud” o arise first. | | |
Yet most importantly, the language cited by Plamtlffs from that case regards the burden
shlﬂmg scheme for proof of fraud, and not the heightened pieadmg standard:
The law does not presume fraud, and he who alleges it must clearly and d1s1:1nct1y prove
it; but fraud may be legally inferred from facts and circumstances calculated to establish

it, and in a case where a fiduciary relationship exists and an inference of fraud arises, the
burden of proof is then on the alleged feasor to establish the honestyof the transaction.’

Order GTantingoMoﬁon to Disniiss
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Id. ét 181.
- - Accordingly, the Court finds thiscase and -Plaiqtiffs’ argument-wholly unpersuasive. - - -
Even 1f disf:ributio’n was improper, as Plaintiff® s claim, that is not endugh 1o sustain a
claim of frand pled with this level of generality, especially regaxding the reliance required.
o Accordingly, the fraud claim found in the complaint should be dismissed for laék_ing the

necessary particularity in the pleédin;gs. Hz‘ghfﬁark West Virginia, 221 W.Va. 487.

.  Merger of Title Claim Mustbe Dismissed -

There appears to be no express authority for a claim’ of “Mergerl of Title” in West -

Virginia. Further, the Restatement (Thifd) of Property: Mortgages, §8.5 provides, “The docirine '

| of merger doés not apply to méﬁgages or affect the enforceability of a mortgage obligation.”
See also Ofﬁcml Comment; Restatement (Third) of Property: Mortgages (stating that the
doctrine is simply unnecessary in the modern mortgage law context.) In the few antiquated
cases where merger issues h&VG arisen, the W.Va, Supreme Court has been reluctant to find
merger. See Sullivan v. Sanders, 66 W.Va. 350 (1909);. Kanawha Valley Bank v. Wilson, 29
W.Va. 645 (1887); Bumer v. Mutual Protective Ass n of West Virginia, 117 W.Va. 206 (1936).

This Court ﬁnds thatherger of title is n_ot. applicable to this factual .situ,ation.. Undgr the
Deed of Trust mortgage moéel, the lender bar_lk may permissibly purchase the féredosed updn

land in order to secure its interest. This practice is not viable if the doctrine of merger were to

" apply to mortgage obligaﬁon’é. "The very manner in which mortgages work prechides the .

applicability of the doctrine of merger. Ac;cordingiy, in line with the Restatement (Third). of

Property’s view, this Court ﬁnds the doctrine of merger to be inapplicable to mo;tgages. So, the

- Merger of Titte Claim i the' Complaint; which is based in whole upon the Dectrine of Merger,

- Qrder Granting Motion to DlSl‘niSS
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must be dismissed, as it is “beyond doubt that the plaintiff can prove no set of facts in support of

* his claim which would entitle hiim to relief.” Syl Pt. 3, Chapman,-160 W.Va. 530.

IV.  Breach of Contract Claim Must be Dismissed

The Court first notes that the Breach of Contract claim may only be maintained against
| BCBank as the complaint -aﬁeges no coitract between lPlaintiffs and Defendant Egperly.
Defendant Epperly is a (substitute) truétee, as such he is under fiduciary dufiés and not

_conh‘actuai ones. > . . |

| Further, the Breach of Contract claim states that the breach was of the duty to conducf the
saie and dlsbu:rse the proceeds properly Complaint 9§ 79, 80. Yet, BCBank is not contractually
A obhgated to do that, the Trustee is. So, even if BCBark did fail to properly conduct the sale and
distribute the proceeds, they were not obligated to do so. Accordingly, the Br;ach of Contract
.. claim should be dismissed as it is ‘fbeyoﬁd doubt that the plaintiff can prove no set of faots-in

support of his claim which would entitle him to relief.” Syl. Pt. 3, Chapman, 160 W.Va. 530.

So, dismissal is appropriate,

* Accordingly, the Court notes that the Breach of Fiducmry Duty 01311’11 may only be maintained against Defandant
" Epperly, as BCBank it not alleged to be in a fiduciary refationship with Plaintiffs.

Order Grating Motion o D151mss .
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V. All the Claims Must Be Dismissed Because Plaintiffs Underlying Theory is Based

- Upon an Improper Legal Conclusion

Plaintiffs’ Complaint also contains claims for Conversion and Breach of Fiduciary Duty”.
These three claims are for the same $1,592,592.83, and aré comprised of the same operativé facts
| which Plaintiff argues give rise to Iiabilit_y. Yet, Plaintiffs’ theory underlying these claims, aild
all of the ¢laims, is based upoﬁ an impfo‘per legal determination: the proper detgmﬁnation of
which precludes liability. | o
In West Virginia, conversion is any distinct act of dominion wrongfully exerted over the
. property of another, and in denial of his rights. Rodgers v. Roc.?gers, 184 W.Va. 82, 399 SE.2d

664, 677 (1990); Miami Coal Co. v, Hudson, 175 W.Va. 153,332 S.E.2d 114,121 (1985).

Conversion may be proved in three ways: (1) by a tortious taking; (2) by any use or

| =applropmatlon to the use of the defendant 1nd1cat1ng a claim of 11ght in opposition to the rights of
the owner; or (3) by a refusal to give up the possession to the owner on demand. Shamblin's
Ready Mix, Inc. v. Eaton Corp., 819 E.Zd 1139 (4th Cir.1987) (unpubhshad) (citing Haznes .

~ Cochran Bros., 26 W.Va. 719, 723-24 (1885)). See Hinkle Oil & Gas, Inc. v. Bowles Riqe -
MeDavid Graff & Love LLP, 617 F.Supp.2d 447 (W.D ¥z, 2008) (applying W.Va. Law).

In-‘West Virginia, a ﬁduma:ry sa duty of Eoyaity includes two aspects: “(1) The trustee is

under a duty to, the beneﬁclary to administer the trust soieiy in the interest of the beneﬁclary, and
(2) The t:ustee in dealing with the beneficiary on the trugtee's own account is under a duty to the
beneficiary to deal fairly with him and to communicate fo him all material facts in connection

with the transaction which the trustee knows or should know.”. Smith v. First Communizfy

- 4 The Breach of Fiduciary Duty claim may be maintained against Defendant Epperly only; see supra Note 2:

Order Granting Motion {o Dismiss
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_ Bancshares, Inc., 212 W.Va. 809, 575 S.E.2d 419 (2002) -(quoting the Restatement (S,ece.nd) of -
-~ Trusts § 170):
These claims neeessaxily rely upon Plaintiffs’ contention regarding the improper.
distribution of proceeds: the Conversion claim is that Defendants have converted Plaintiffs
$1,5 92 592.83 it was owed and the Breach of deumary Duty claun is that the Trustee breached
" his duty by not giving Plaintiffs the $1,592,5 92 83, If the distribution should not have been to
them, then these clam_ls cannot sueceed because it will ereate a situation where no set of facts .
would entitle Plainiffs to rclicf, Sy, Pt. 3, Chapman, 160 W.Va. 530.
- Plaintiffs claim that proper distribu‘tio‘ﬁ of the trustee seles should have included a payment
to them of $1.,5§2,5 92.93. They ree.eh this conclusion based upen their claim that the foreclosure

upon the, T.C. Property was pursuant to the 2nd prioxity Deed of Trust dated December 28,2008

Wluch was made to secure Court House’s debt to BCBank. So, Plamtxffs argue, the proceeds of
$794,431.63 from, the sale should have been applied to fne junior debt, Court House’s debt, a:nd
.buyer should take the property subject to the senior lien (standmg in the shoes of the debtor). -
Since BCBank was the buyer, it owned the TC Property 'se’oject to its own lien on the property
which secured the debt {0 Tilhence. PEejlltiffs argue that at this peint'the debt by Tilhance was
extinguiehed. See Complaint § 52, 53, 54, 55, 57, 72, 83, 84. So, Plaintiffs argue, proceeds from
foreclosure upon the C.H. Property shouid have beee applieéi in ﬁhele to the debt owed by Court
I—Iouse.h Since the ‘proeeeds from the C.H Property sale were approximated $3,913,642.86, an.d
‘the debt Court House owed to BCBank after crediting 'the proceeds of the T.C. Properfy sale (as
axgued by Plamﬁffs) was $2, 321,050.03, this leaves a surplus” of approximately $1,592,592.83.
Plaintiffs argue that no more sale proceeds stiould have gone to saﬁsfy the debts owed by

- Tithance and that-this $1,592,592.83-is surplus that should have been disbursed to Court House.
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" The argument that the debt to Tilharnce was extinguished, upon which Plaintiffs conclusion
rests in whole, is flawed. Plaintiffs uses the common language that the purchaser “stands in the
shoes of the debtor” 1o assert that the un&eﬂying debt discharged.” Under the Plaintiffs’ theory,
" foreclosure on any collateral eliminates the underlying indebtedness, not just the lien against
_ collateral foreclosed upon, but the debt altogether. That is clearly not the case. The Supreme

Court stated the opposite proﬁosition nearly a century ago in OrensteinuArthz;sr Koppel Co. v.-
Martin, 77 W.Va. 793, 88 S.E. 1064 (1916):
“To say the vendor may hold the notes after recovery of the property, and ot be
able to enforce payment thereof, is to state a contradictory proposition, which, to a
" mind not versed in legal technicality, would be absurd......Contracts are to be so0
construed as to make them operate justly and equitably, when their terms will
permit such an analysis and application, and always so as to avoid absurdities and
inequitable results, when that can be done without violation of the terms or
departure therefrom.”
-' Simply put, a creditor continues to have a right to the amount it is still owed. See
Generally Ray v. Donohew, 177 W.Va. 441, 352 S B.2d 729 (1986).
With a right to collect the debt owed by Tilhance, there can be no surplus. The total
dishursements from the two trustee sales is approximately the same as the debt owed to BCBank
by Tilhance and Court House. Sb, the disbursements satisfy the debt, and there is no suzplus.
. Plaintiffs argument that the $794,431.63 from the Septernber saie_ of the T.C. Property shounld
have been applied to Court House’s debt and not Tilharice’s debt may be theoretically correct.

However, the trustee sale of the C.H. Property was pursuant to both Deeds of Trust for that ‘

property. Since the T.C. Property foreclosure did not extinguishing the prior debt (as discussed

5 Plaintiffs also argue this point on a theory of Merger of Title. Yet, the Court finds this argumént umpersuasive. See
supra Section IIL. - o T
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above), there can be 1o argumem” that proceeds of $3,913,642.86 from this sale may not go 1o
both the Tilhance debt and the C‘ourr House debt. Whﬂe the Tmstee 5 report of sale does not

contain specificity with regard to which disbursements were for which mdebtedness (see

Findings of Fact Y 8, 105, the fact remains that after the C.H. propexty sale, which was made

pursuant to both debts, the $3,913,643.86 propetly weut to BCBank for the debt of
approximately that same amount owed by the Plaintiffs.

So, lenﬂffs theory for a surplus of $1,592592.83 is fatally flawed as it is based up_on an
improper legal conclusmn that the Tilhance debt was extinguished. Further without this
conclusio:_a, it is “beyond doubt that the plaintiff can prove no ‘set of facts in support of his claim

which would- entitle him to relief.” Syl. Pt. 3, Chapman, 160 W.Va. 530. Accordingly, '

dismissal is appropriate.

V1.  Equitable Factors Weigh in Favor of Dismissal

In addition to the reasons enumerated above, certain equitable factors weigh in favor of
dismissal. While Plaintiff’s argument relies mainly on form, the common sense view of this
transaction shows that BCBank at alt times intended to pay a ﬁrice that satisfed the debt owed to
them, which was secured by the property in question. To order judgment of $1.5 million against
Defendants iand to Plaintiffs, who are simultaneously owing an amount greater than $1.5 million

to Defendant BCBank would create-an absurd and unjust result. So, in equity this Court finds

that dismissal is 'éppropriate.
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-VII. Lack of Damages Require Dismissal

Last, the Court finds iﬁ reading the eompla.i'nt' that Plain#iffs can prove no set of
circumstances which would entitle them ‘eo demages a's-they have in fact sustained none, and se
the complaint should be dismissed.

From a reading ef the complaint and the other filings, the only possible damages in this
. | matter a:re'$1,592,592_.83. “surples” arising out of the trustee sale (along with interest, fees, and
costs). Coinplain"t o 70, 73, 77; 81, and 86. Under this framing, an anaifsis malees it c_iear that
Plaintiffs have sustained no damages |

Plaintiffs admit, in the Complamt and elsewhere, that they are indebted to the Defendant
| BCBank. They admifc, in the Complaint and elsewhere, that they have defaulted on their |
payment obligations to the Defendant BCBank. The Complaint taken as true shows thet
Plaintiffs owe Defendant BCBank at least an amount. gfeater than the $1,592,592.83 -
(approximetely $4.7 million at the time of foreclosure). Further, Defendants in their filings
represent that the outstanding debt at the time was approxima?e}y eeiual to the amount
Defeedants paid at the two subj eet_ Trustee sales (approximateiy $4.7 million). Not\%ziﬂi.standing
the ﬁndings-in the previous sections of the Order, the besf scenario that couid come'from this
Complaint fer the Plaintiffs would be 2 finding that the Trustee should have gi%fen $1,5‘92,5 92.83
to Plaintiffs. Yet, this finding would still be conditioned by the fact that they owe BCBaek at
least that much, because foreclosures thatdo 1{0 bring enough money for the debt owed do not
| discharge the debt. State ex rel Watson v. White, 185 W.Va. 487 408 S.E.2d 66 (1991)
Accordingly, even 1f Plaintiffs® complaint were fully correct, this Court should order that the

- $1,592,592.83 mﬂhon be returnedtc BCBank on account of the debt owed to it. Plaintiffs’
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theory of surplus cannot be made without the underlying debt, which they still owe. So,
Dismissal is appropriate it is “beyond doubt that the plaintiff can prove no set of facts in support

of his claim which would entitle him.to relicf” Syl. Pt. 3, Chapman, 160 _W.Va. 530,

The Court notes that othér argumgnts have beén made by counsel in the bﬁeﬁng.
regarding this moﬁQn; While those may lead to a conclusion for dismissal or ot_herwise, the
consideration of those arguments is ﬁmecessaiy as the Court has found that dismfésai is
appropriate based upon the reasbns herein. Tﬁerefore, the Court does not rule uiaon_ thc,;fse :

arguments and makes this ruling of dismissal based upon all of the reasqns enumerated herein.

Accdrdingly,-the; Court GRANTS Defendants Motion to Dismiés. The Court notes'the
objections and exceptions of the parties to ény adverse ruling herein,

There:fofé itis hereby ADJUDGED éln_d ORDERED that as a FINAL ‘ORDER this matter
is DISMISSED with prejudice and should be removed from the Court’s active docket,

The Court directs the Circuit Cl.erk to ‘distributé attested copies pf this order to the
following counsels of record:

Counsel for Plaintiff:
Michael J. Novotny

. 36 Bakerton Rd. .
Harpers Ferry, WV 25425 '_

Counsel for Defendant:
Charles 8. Trump IV
Trump & Trump, L.C.
171 S. Washington St. T
Berkeley Springs, WV 25411 : CHRISTOPHER C. WILKES, JUDGE
: TWENTY-THIRD JUDICIAL CIRCUIT
BERKELEY, C%%TgtWEST VIRGINIA

JPY
ATTEST
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