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MEMORANDUM DECISION

Petitioner Gregory's appeal, filpdo se, arises from the Circuit Court of Kanawha
County, wherein his petition for writ of habeasmas was denied by order entered on January
31, 2005. The Circuit Court of Kanawha County sgbsatly entered an order on October 28,
2011, which denied various motions filed by peti#a’ Respondents West Virginia Division of
Corrections and West Virginia Parole Board, by salidohn H. Boothroyd, filed a response in
support of the circuit court’s decision.

This Court has considered the parties’ briefsthiedecord on appeal. The facts and legal
arguments are adequately presented, and the dedigimcess would not be significantly aided
by oral argument. Upon consideration of the stahdzr review, the briefs, and the record
presented, the Court finds no substantial questiolaw and no prejudicial error. For these
reasons, a memorandum decision is appropriate uRdéx 21 of the Rules of Appellate
Procedure.

In 1975, petitioner was sentenced to life in prisath mercy following his guilty plea to
first degree murder. In May of 1990, petitioner waleased following his grant of parole. That
November, petitioner was arrested for breaking entdring, of which he failed to notify his
parole officer. Petitioner’s parole was revokedlB91 and he returned to prison. He was later
convicted by jury of the breaking and entering geaiFollowing petitioner’s return to prison, he
had various write-ups, such as for assault, battmg contraband. He refused to comply with
pre-parole hearing reports and was repeatedly dgra@mole. Petitioner filed a petition for writ of
habeas corpus in 2004 and the circuit court heldvaaentiary omnibus hearing on this petition.
In 2005, the circuit court entered its order thahidd petitioner’'s petition for writ of habeas
corpus. Petitioner subsequently filed various mmian circuit court, all of which the circuit
court denied and in doing so, referenced its poialer of 2005 that denied petitioner habeas
relief. Petitioner appeals.

This Court reviews appeals of circuit court ordgesying habeas corpus relief under the
following standard:

! Namely, these motions were for a new trial, to t@gadgment, to reopen the case and for
leave to file amended petition for writ of habeaspts ad subjiciendum, for hearing or for
judgment, and a separate motion for judgment.



“In reviewing challenges to the findings and comsadns of the circuit court in a
habeas corpus action, we apply a three-prong sthradaeview. We review the
final order and the ultimate disposition under Anse of discretion standard; the
underlying factual findings under a clearly erromestandard; and questions of
law are subject to de novo review.” Syllabus point 1Mathena v. Haines, 219
W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).
We also bear in mind the following:

A prior omnibus habeas corpus hearingesjudicata as to all matters raised and
as to all matters known or which with reasonablégeince could have been
known; however, an applicant may still petition theurt on the following
grounds: ineffective assistance of counsel at thailous habeas corpus hearing;
newly discovered evidence; or, a change in the fawgrable to the applicant,
which may be applied retroactively.

Syl. Pt. 4Losh v. McKenzie, 166 W.Va. 762, 277 S.E.2d 606 (1981).

On appeal, petitioner raises five assignmentsroi efour of which were initially raised
in circuit court and addressed by the circuit camrits 2005 order. Petitioner’s first assignment
of error on appeal argues that the circuit cougdewhen it failed to find West Virginia Code of
State Rule 90-2 (1989) as null, void, and unenfibbte as a matter of law. This issue is not
reviewable on appeal, however, because it wasam¢d below and does not satisfy any of the
permissible grounds as discussed in Syllabus PoifiLosh v. McKenzie.? Having reviewed the
circuit court’s “Order” entered on October 28, 20Which references its “Final Order” entered
on January 31, 2005, we hereby adopt and incospdat circuit court’s well-reasoned findings
and conclusions as to the assignments of erroeddis this appeal.The Clerk is directed to
attach a copy of the circuit court’s orders to thismorandum decision.

For the foregoing reasons, we affirm the circuiite decision denying habeas corpus
relief.

Affirmed.

2 Petitioner’s first footnote in his appellate brie€orrectly states that this Court granted review
of his first assignment of error. However, the dateder he referenced concerned a separate
matter.

® Aside from petitioner’s first assignment of errefarenced in the preceding footnote, petitioner
also argues that West Virginia Code of State ROI& 41989) violates ex post factor law, the
revocation of his parole for an indeterminate perimlates proportionality principles, the Parole
Board violated its own rules in the revocation isf jparole period, and the disciplinary violations
that were filed against him were void.



ISSUED: February 11, 2013

CONCURRED INBY:

Chief Justice Brent D. Benjamin
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il
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After careful Teview of each motion filed: by the Plaintiff, this Couﬁ hereby denies each

motion. ThlS Court had a hearing on Mr Gregotry's cugrent cause of action. This Court 1ssued avery

Hed grd lor e axnl ammg both the law and facts of the case. Upon review of each. motion. filed by the

UGLCLLI-‘\J‘.A- LGRS

Plaintiff, this Court ﬁnds the merits have already beent addressed in the pnm u:dcr c*’ this Court and

thus, have ajready beent decided and dlsn:ﬂssed Accerdmgly the Cou:ct hereby DENIES Plaintiff’s

Obj ection and Motion for ﬁNeW Tral, Motionto Vacaie J udgement AmmdedPe’utloner s Motion '

to VE.C‘d‘te Iudgm ent, Mo’non to Reopen Case and for Leave to Fﬂe Amended Petltlon for Wnt of

Habeas Corpus Ad Subjlolendum Motlon for Hearmg or Motzon for Judgrent, and ,Motlon for

Iudgment This case is hereby DISMIS SED a;nd STRICKEN from the docket o of the Cireuit Court.

" The Cireuit Clerk shail send a certx;ﬁed copy of this oréer to all counsal of record:

J ohn H. Boothroyd
~ Assistant Aftorney Gcneral
112 California Ave
Charleston, West Virginia 25305

Alvin L. Gregory

DOC #10086 - :
MO‘!JIHEL}ILS}.d@ Way, Box 5

Mt Ohve West Virginia 25 185

ENTERED ”rhls W%day of October ,401 1.
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- On August 18 2003 Alvin Gtregory :ﬁled a Compla,mt a,gamst the West Vlrgima Secretary of
| Stéte the West V]IUll’lla Division of CDITeCthIlS and the "West Vifgma Parole Board Pursuant o
' the leave of thlS Court, Gregory. converted hls complamt for cml damages mto a petitlon for habeas |
compus rehef and on March 25 2004 an. Amended Petmon for Wnt of Habeas Corpus Ad
' Subji(:leild}}m was ﬁled On Iune 14 2004 this Ceuri: held an’ ewdentlary heanng in- t‘ms matter. _
Addltxonally, the par’aes have subzmtted documenta,xy ev1dence at vanous pomts durlng the htlgatlc;n
.Upon the parues ha"vmor the op portunity to subrmt proposed ﬁndmg of fa cts celclusmns of law and ._ |
_'deolqlon by July 14, 2004 t}ns matter 1s mature for deczsm'z The Court hereby, makes fOEOWlnﬁ
ﬁndma of facts conclusmns of laww and declsmn | | 2
1. Alv:m Gregory has been mformed in open court thét any aﬁd all claims -regz;rding hié |
' parole revocaﬁon m 1991 parole preceedmgs up to and mciudmg Ins last pa;role release mtemew

in 2003 a.nd pnson dlsciphnary proceedmgs up to Ma:rch 25 20 : :__' - ;_ L

'On December 9, 2003, the West Virginia Secretary of State was dismissed as a defendant.
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04 must be faised in the present habeas corpus pmceedmcs and that any firture habeas corpus claims
. regarding the above actions by thie Pardle Board and the Dmsmn of Corrections would be deenaed

waived pursuant to Losh v, McKenzie, 166 W.Va. 762, 277 S.E.2d 606 (1981) and West Virginia

Code § 53-4A-1 et s6q..

2 Greszorv has tueen mt‘ormed that he has the right to counsel in the present habeas
corpus proceedings and that, ifhe cannot aﬁoré counsel, counsel will be pIOVlded to hlm Gregoxy‘ - N
dechned to have counsel ag}pomted to his case and has made a knovnng and voluntary ‘watver of ,
. counsel for these habeas corpus proceedmgs | |
. 3. Gregory has had the oppof:umty to present any and all documentary evidence, .
_testimoﬁy and legal mgumeﬁt inl_su'pporlt of hlS cla,ims for habeas c_orpus relief. ‘I—I_e hasA hetd-a fulland, :
fai'rvh.eaxf_ing. R o | “ |

4, Gregory has prev:tously ﬁied a petmon for wmt of habeas oorpus inthe C;rcmt Court

of Kanawha County Gregorv v Trent Case No 97-MISC 223 challengmg his February 13, 1991 ~

k Order revo]ﬂng h13 parole The petmon was demed on the merits by this Court on May 24, 1999 and -~

- ‘hasmnot been ovemLmed by the West Virctma Supreme Court or any Federal Court This Court at .-

that time, rewewed the Parole Board records the Petttlon and relevant statutory and case law. In the .

' present actlon, Gregery has not prowded the Court any new factual mformatton outsn:ie of the sameﬁ :

' Parole Board records Thls Court finds that Gtegory had full and fair hemng on the ments on: that

_— petltion. -

s . * ~ !

5, Gregory has prewousiy ﬁled a petitlon for wiit of habeas corpus in the Clrcmt Coust - -

2

of Kaﬁawha County, Gfezogz V. Commtsszoner West Vir@a Dmsmn of Correctlons, le Actton :

" No. 97- Mlsc~401 challengmg aﬂ prison dtsmphnary proceedmgs agamst hsm The pet1t10n was
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J demed onthe ﬁqeﬁts by JudgeT éiries Stucky ont Au'gusf 10, 1999; and

- f
has not been ovérturned by the

F.

' West Vlrgima Supreme Court or any Federal Court.

6. In July of 1975 Gfecory shot Carlion Bo1azsky in the head durmg an armed robbery
On December 5, 1975, Gregory pled guilty to First Degree Murder and’ was subse

to life with mercv

7. From the date of his mtake at Huttonsvﬂle Correctmnal Center on Aprﬂ 7 197 6 to |

' Decen ber 6, 1988 Gregory was found in violation of prison. d1sc:1pima1y rules 44 fimes. These

Vlolahons Were for Insubordinahen (10 tlmes) Reﬁlsmg an Order (1 9 tlmes) Dlsobeymg an Order .

ering with Locks (2 -

(1 txme) Faﬂure 1o Comply \mth an ()rder (1 txme) D1srespect (2 tlmes) T srnp

ﬂmes) Contrsband (2 times) Destructmn/Mamng of State Property (2 tlmes) Assault (1 tune) '

' 'Fiohﬁng (1 tlme) Hostage Takmg (1 tlme) Rlot (1 tnne) a,nd Threats (1 tnne)

quently sentenced :

L 8.' OnMay 23, 199(} theParoleBoard granted Grregory release onparole “m accorda.nce' .

o wﬂ:h the laws of West ergmia as 10 parole and sub;ect

Comnfnsszoner Departme

_ruies and regulatlons govemmg parole supemsmﬂ ma.de in pursuance thereef 4

9. Kylene Brown was one of the Parole Board members who Voted to grant parole. '

. release to

' tha.t a parolee would be. held to: fo]low the rules and regulaﬁons of parole supemsmn a:ud that in the"

o absence of such parole supemsmn, she Would have been Iess hkeiy, 1t" at aﬂ o gra.nt parole 0" )

' mmates mcludmfr Gregory N
P ‘s o-e P T ;,'g, s

10 Among the cules and recrula’uons govemmg pa.role supervzsmn presenbed by the -

Division of Cerrections pursuant to 90 C.S.R. 2.1, were:

to the rules and regulatxons prescnbed by ’.the E

Gfegory Accordmg to Brown, all Pa:role Board demsmns were based on the assumption

ot of Correetlons regsxdmg release from the mstltutlon and subj ect to the" B
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¢. You are to not:fy your parole officer of an¥y chancre of residence or emploment within 72

hours
. oo ¥ . . N 3
e. You are required to maintain behavior that does not threaten the safety of yourself or

others or that could result in imprisonment.

g. You must report within 72 hours to your parole officer each nme you are arrested or
questioned by officers of any law enforcement agency.

h. Between the first and tenth of each manth you must make a complete and truthful written
report to your parole officer of your. Pprevious) month’ s activities on forms provided and rep ort

n person as chrected by your parole oﬁicer

C 1L OnMarch 24,1990, pursuant to hls parole release Gregory entered into the fo]lomg

parole agreement Not v101ate any cnrmnal Iaws of this or any state or of the Umted States and S

- ‘Comply Wlth and abide by all the mies and regulations presc:nbed by the Commlssmner Depa:rtment

- of Correctlons or an authonzed agent I’r. is understeod by me that the Vlolatlon of any of the terms o

- and condmons of ﬂ]lS agreement for my release on: parole or any rules and regulatlons made for my

. ) Supe}'ﬁ_? iS@Qﬁ W‘i,]lle it par,o}es Shaﬂ sub_]ect me fo bemg I‘ﬁtl_}l'ned tO. the mStltu:t{OIl fOI'IIl Wthh I Was T

l pa‘fol'ed tb servelthe maximum of my term, excépt when othéfv;}ise o.rdered. I do' hefeby deciare thaf .

=

' the condfaons of release and the ruIes for my supemszon, have been explmed to me a:ad I fully

' understand the rules and condmons I shall fmthﬁlﬂy obey and abzde by the same and report as

d:re;;fced. -
.12, The rules and regulatmns regardmg paroie supervlsmn, mciudmg the Parole Board’

ruies and regulatlons datmg back to. 1959 have requ:rred tha,t a parolee make a monthiy report to hls

.parole oﬁcer 1ep ort to his parole ofﬁcer any time he is arrested or questloned by oﬁcer of any| Iaw

enforcement aoency, rep ort and Get the appro,fa} Gf fms parole oﬁcer for any change of rezudence, and

ebey all cmmnal iaws. -
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© 130 Gregory reported to hlS parole ofﬁcer n Beckiey, West Vng!ma, on May 24, .1990

. According to-his Parole: Oﬁc*er

- June

while on parole On July 5, 1990, Gregory lefi a message for Fariey that “as of July 1, my address

eTlay my head” On Tn1v 6, ]990 Gregorv left. a message tha,t he would be staymo at a

. .
.!.D ﬂ-uy Yy NSl L sy

new address (319 Rural Acres Drrve Becldey) On September 20 Gregory was
T ransferrmg Stolen Property In Octob

‘ a:rrang

to the paroie oﬁice was on OotoberS Oﬁ,November 7, Gregory

Break:mg and Entermg

Fariey everrruaﬂy found out by readmg a newspaper On November 14 1990, F arley spoke with the

K ar:restmg ofﬁcer and Ieamed that Gregory reeked of

(apparenﬂy for some trme) Was hvmg at: 3 15 Hednck Street in Beckley

' 14. : Gregory was eventually conv;cted of the above charg

Entering bya Raieigh COunry jury

Case No 91—F—728)

157 | On November 20 1990 Farley requested an arrest Wa,rrant for the foﬂovmlg parole-;

, Vlolatrons

. '.Cha,rge #1: You did Vlolate Rule #C of the Rules and Regulatrons govemmg your release on
ify your parole officer of a change of residence from 319 Rl -

Acres Drive, Apt. #9, Beckley, WV to 317 Hednek Street Lot #17 Becldey, WV Wrthm.-_‘ : .I

parole inthat-you failed to not

¥

v_=~.-='72hours-~="='~> U T .

Charge #2:. You did violate, Rule #G of the Rules and Regulations governing your release on

. parole i that you failed to report your November 7, 1990 arrest wrthm 72 hours S

3, Gregory quit his jOb at the Ponderosa Steak House and d1d not find any other ernpioyment_

ements but did not show fora scheduled meetmg wrth Farley In fact, Gregory 5 Iast report-

a

Sue Farley, problems wrth Gregory began almest nnmedrately On. " -

arrested for felony- o

er, Gregory mdrcated he needed to d1scuss his hmg '

was arrested ona cha.rge of felony.

Gregory posted bond the next day and did not 1nform Farley of the cha,rges L
marijuana at the time of arrest_and that_Gregory- e

e of felony Breakjng and

on March 20 1991 ( State of West Vir,o_;ma V. Alvm Lee Gregorq, L
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Charoe #3: Youdid Vloiated Rule #H of the Rules and Regulatlons gOVBI’Bl]lO‘ your release
* on parolein that you failed to submit a written monthly report for the month of October.1990.

A warrant For Gregory’s arreet was subsequently issued by the Commissioner of Corrections on

November 28, 1990.

16.  Gregory was arested pursuant to the atrest warrant/hold request on November 28,

1990.
17.  OnDeceémber 19 1990; 2 preliminary' hear'mg on Gregory’ s parole viclation charges

" wyas held n front of heaﬂﬂg exarmner Paufa Gardner Gardner mqu]red asto whether he had recelved' o

' notlce and G'regory acknowledrred that he had Gardner also mqun'ed as 1o whether he wanted .

3 counsel but Gtregory declined counsel

“Atthe prehmmary hearing, Far}ey and; Sergeant Everett ka of the Beckley Pohoe"

' Department testlﬁed in support of the parole molaﬁon charges Gregory d1d not: call Ay mtnesses

but did cross—exarmne both Farley a.nd Serceant Fink. Nen:her party mtroduced doeumentary o |

' ev1dence in addmon to the hve testzmony Based on the ewdence Gardner found that probabie cause

| _' e}osted on all three parole Vlolatlon charges.

N 19. - On Ianuary 2, 1991 Robert Baﬂey, Jr Chan‘men Board of Probatlon and Paroie

h recewed from Raymond Swach, Chief of. Parole Semees two memoranda which referred and

‘ recommended that the Parole Board hold a fmal revocation heannﬂr on Gregory The second L
V,memorancium hSLed as a‘taohments the parole woianon charges ﬁled by F aﬂey, the transcnpt of the '

: prehmmary heanng, and Gardner s summary and recommendanon
._& _' A.‘ _. . . 4

: 20 Thé’ attaehed prehlmnary hearmg traﬂscnpt Was transcnbed on Deeember 20 1990

.by Betty Lovelace, secretary, Southern Reglonal Paroie Oﬁce The attaehed summary and-
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S mendation From the pr hmnary héaring (whlch states probable cause Wa"s foﬁnd for'all three

- ch'arges a.nd cecommendsthat the chargesbe forwarded to

on December 19, 19902 and Gardner’s attestation to the accuracy of the transcript was signed on

the Parole Boa:d) was 51gned by Gardner -

December 21, 1990 As noted by Gregory, the memorandum to Raymond J. Swach from Gardner ;

"iIaGBIIlE s ununu&uuu is dated

_ attachments were never pa.rt of anywnttcn rcport recewed by the Parole Boa:rd on I anvary 2, 1991

However Ga.rdner S memorand

Swaoh’s rmem

Aniad “T’)nf‘prﬂ'\Pf rw"l }9 1990 ” Gre,qory submlts that these-

o has on hita hand—wntten date “12/26/90” and mltials “RIS” and .

ora.ndum Speclﬁcaily men’oons the transcnpt et al. Was a’stached There isno. ewdence-

o suggest that the date “Decenber 19, 1990” means any”chmg more tha,n Gardner prepared the -

memorandum ahead of time of rmsdated it. Thts Court finds that the Parole Board recelved the

, pre]imiilaxy hearing tra,ngcnp
onJ anuary 2, 1991.
: 21 . The attachments to Swach’s memoranda also mcluded the pa:rol.c' violation charges.

) Parole Vlolamon Charge Number 1 reads |

t and Gardner s written attestahon as to the. accuracy of the transcnpt o

[y} ou d1d violate RuleC of the rulés and regulatlons govermng your release on parole inthat: -
you failed to notify your Parole Officer of a change of residence from 3 19 Rural Acres Drive;. .
Apartment #9, Beckley, West Virglma to 317 Hedrick Street, Lot #17, Becldey, West..

V}Iglma Withm 72 hours

_‘Vbihu u..uS uharau 11 *ld £itse ,{fd

: memoranda mcludes transcnpt testnnony of Sergeant ka who state

) '-Charge Number 1

e ..On.or abou‘s the first of November ;I was mvestzgatmc sOTme B & E’s that ooourred inthe ™
area and I'wentto Mr, Gregory’s residence at Apartment #9, theré at Rural Acres Drive, The *

s regardmg Parole V1olat10n

not stute a date, thﬁ ranscr;pt whmh is ﬂﬂachvd *“o Svmch s'_ '

" apdrtment was empty. It had been vacated and [ asked the newhbor where Mr. Gregory was . -
at and he state the Mr. Gregory had ief: several days prior to my amval there and 1 asked the <
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AR o :rieighbo'r where Mf. Gregory hiad movedrto and he stated no that he did not. Later on I
determined that Mr. Gregory, appremmately aweek later, I detenmned that Mr Gregory had
“moved to trailer #17 on Hedrick Street. b

Parole Violation Charge Number 2 i‘eaﬁS'

© [ylou d1d violate Rule G of the West Vlrglma Rules and Regulations governing your release
on parole in that you failed to report yeur November 7 1990 arrest within 72 hours,

Parole Vlolatlon Charge Number 3 reads:

[y] ou did Vlolete Rule Hof the West V’roqme RuIes and ReguIatzons govermng your release
..on parole in that you failed to subzmt awritten mon’chly report for the month of Octobér:1990.

Rule H reqmres that the report for the month of October shall be me,de between the 18t and 10% ef the :
‘7 next mon‘ch, November 1990 .
_ o 22 “Swach’s memoranda aud aﬁaehmente do .net include any documents - from the -
o prehnunary heanng However no documents were mtroduced at the prehnnna:ry hearing and thus
A th_ere‘were 10 documents to attach. |
b . 23.  Swach’s memoranda and attachments do net state when Gfegory Wae arrested on the =
i - charges or had a hold placed on him. They do state that the “{s]ub]ect has ot been released on bonci |
o end 15 currentlybemg held mRaleI gh County ] aﬂ” as well asa ﬁote that: Gregow “haspendma charges
'.‘mRaIezgthwuntyWV I -' B o ' B
: " .24, . Swach’s memoranda and attae}nneni:s do not state When Gregory recewed notlce ef o
.the“parole welatzon charges There is 11e ewdeece that G:reoory rece;wed wntten ne‘ace of the paeole | .
v101at1en cherges bemre blS arrest on Noxlrember 28 1990 | . E T

250 Accordmg 1:0 Dzann Skﬂes an oﬁice asmsta.nt at the tlme of Greofory ] parole
. ‘.-"‘A ._:‘-:__“-_, ¥ PRI

revecation proceedmfrs anci since 1998 a Program Specmhst for Interstate Cempact and Recerds

et the DlVlSiOI’l of Correctmns the arvest or held papers for Gregery and the notlﬁcatzon of paroie

§ -
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| violation cilargee shoule be i‘n-Gfeg’ofy’s inmate ﬁle, but are not. AA'chrding to Skiles, th; Fact that
. these documents are not presently in t'he file, does not mean that these docardents do hot exist o that
they were J.Jever. received by the parole board. l

26, Aceordi,eg Brem eﬁe ef the.'Paro}e 'Boa,rd members who Vot'ed_ fo hold a ﬁﬁal

e £
(Y 1.1.15 L e~ A

: parolee s arrest or hold pa.pers and the notxﬁcaﬁon to the parolee of the parole Vlolaﬂon of eharges

befere contmumg with ﬁlrther paroie revocahon proceedmgs Ata nnmmum, the Pamle Boardi-‘

o would have found oqi: thie information by _aski_ng Swach or Parole Services; who-were Ioeated inthe

‘same central ofﬁce

97, Aecordmg to Brown and Skﬂes the date When fhe parolee was arrested or held on

the parole wela’uon charges is needed to (1) detennme that the wrltten repert” -1'mder the Pereie

. Board’s Admlmstraﬁve Rules was not- recewed later than the ﬂm}r—ﬁﬂh day aﬁer the pamiee was e
- arrested or held on the charges and (2) determme the pamlee S tmle spent in 3aﬂ 50. that the mmate B
. recelves good time™ eredlt for thls tlme tewards }:us undeﬂymg sentence In the event parole is :

revoked, the arrest/hold date is alse needed so that the Parole B‘ioard will cosrectly schec_hﬂe thénext

parole review ‘

28. Accordmgto Brown and Skﬂes the date the parolee ﬁrst received noﬂce ‘ofthe pa.role
I:wolatlon charges is needed to detenmne that the ‘vmtten repozt“ ﬁnder the Parole Board’s o

- Adlmmstratzve Rules was not reeewed Iater than the thn-ty ﬁﬁh day aﬁer the parolee was ﬁrst served -

.mthnotlce_.r;' o L "'_l"_ R R o

Cx

© 29.. " Uponreceipt of the memoranda and attachments from Swach, theParoleBoard voted ™

to hold a final r:eveee;t_ien_heeﬁng. ,

Yregory, ar and Skiles the- Dm—rﬂp 'Flnm‘d urmﬂd have 1115{1’41‘9(1 on hamno the -




M ‘ t
' )

30, final révocation hearirfé yvas held on Ianuary 14, 19917 At the hearing pa:rofe

" officer Farley-and Sergeaﬁt Fink again tesﬁﬁed Farley testlﬁed in part, that she had not received

Gregory’s monthly report fer the month of October 1990 as was requn'eci that Gregory had not
reported. his November 7, 1990 arrest to her within 72 hours as was required, and that Gregory did

not report his change of sddress to her within 72 honre 58 wg_s,rg—;%u{red, Sgrg;gant_ Finl- 1’9@.’1‘1{‘{9{?] in

-part, that he had tried to locate Gregory at the old addr_ees of 319 .Ro_ral Acres Drive on ot ‘about

.. November I, 1990 a‘nd fourid this .apartment to have been'vacated'

31. - At the final revocatlon hea:rmg, Gregory drd not call any wfmesses on his behalf or ‘

mtroduce any documentary ewdence Nor dId Gregory attempt todo elther Gregory s defense then

and now, was that the parole r_evocatlon chargés could not and were not proven. a

-32. | The Parole Bo-ard'-'found“'G'regor'y' gniilty 'on»'a}i rhree o'aroie violation’ eharg'es aﬁd -

'entered an Order revokmg Gregory s pa.role on F ebruary 13 1991 “The revocaﬁon order stated that"i ’

o Gregory be reoonﬁned until he is otherwrse released accordmgto Iaw 7 The revocatloﬂ orderﬁlrther‘ -

| stated that Grecory Would agam be ehglble for parole in November of 1991 vv;thm one year after o

' .Grego_ry Wa_s ﬁrst detamed on the parolewolatlon charges -

- :hearmg Gregory aiso had deehned to be mtemewed for hxs pre—parole rep oit. The pre—pa.role report' .

33, _ In N ovember of. 1991 Gregory reﬁrsed to see the Parole Board for hrs parole reIease _

:moludes mrporta,nt mfonnatron suoh as the mmate s home plan Because Gregory d1d not warve hxs :

o heanng, the Parole Board soheduied hrs next parole release heanng for A anuary 1992 the earhest date ,

. possﬂ)le under West V;romxa Code § 62 12—23({:) Wthh requ}res the Parole Board to grve the -_ S

v1ot1ms in first degree rnurder cases notroe of the parole reiease heannc at 1east 45 days in advance.

' 34 On7. anuary 7 1992 Gregory agam deelmed tobe mtemewed for b.lS pre—paroie report :

10



st

~and refused to "se:e the f’arole‘Board

i F 4 .. T L . "_' )
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35. On Ianuary 14, 1992, Gregory was placed il punitive segregatron until October 14,

1992 due to rule violations .of reﬁlsmg drug/alcohol screening, creatmg a drsturbance refusmg an

_order, and assault end/ or baftery. Due to other rule violations (tmce reﬁlsmg drug/alcohol scre.enmg,

contempt of magisiraie court, Creaiing | g dmmbww

stay in punitive segregation until July 14, '1993: Under'West Virginia Code,‘ § 62-12-13(b)(2) an
mmate in pumtrve segregation is not ehgr’ole for parole reiease The 1mnate becomes eligible for

parole in the ﬁrst ﬁ.ﬁl month a.ﬁer the month in whrch the mmate is released from punrtlve segreganon

2 CS. R 1 §4. 02(a) (1933) e B
36. A parole hearmg for Gregory was scheduled for September of 1993 On: August 26,

1993, Gregory received a wnte-up for the rule violation of ﬁghﬁng West Vrrgsrna Code § 62~ 12~

: 13 (b) (3) requr:es anmmate mamta:m a reeord of good conduct in pnson for a perrod of at lease three ,

and refnsing an ordsr) Greoory continnad to
- R SV R —/A___D“-J e

L months xmmedrately precedmc eny release on parole and “the mmate shall have h1s parole ehglbﬂrty: e

. . .postponed untﬂ the fourth month aﬂer the month mwhreh the rule vroiaﬁon occur:red ” 92 C S. R 1 M B

§ 4, OZ(a) (1983) Thereaﬁer Gregory was also vmtten up for use/possessron of druos and/or )

1nt0}ﬂc&nts in September 0f1993 and was pleced m punrtwe segregation from November 10, 1993

to February 10 1994 In ¥ a.nuary of 1994 Gregory also reeelved wnte ups for threats a:nd ereatmg. -

- o a d15turbance Wthh pushed hrs parole ehgrbﬂrty back to May 1994

_ ‘37. InMay of 1 994 Gregory reﬁ;tsed to see the Parole Board He did, however mtemew‘.-

for hls pre—parole report In tbrs report Gregory referred 10 the sentenemg Judge as a cymcal old _ =

¥

: focl who shouldn tbe sfrtmg on the beneh ” the prosecutmg attorney as “he sa suck as's ” the pohce

as “all of them are punks hars and raﬂroad artists,” hrs enme (19't degree murder) as “1t S bullshrt me

.11,
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Gregoly’s report also stated ﬂ{a,t_ “If granted patole he plans'to reside with whoever he wants at -

¥ [

anywhere,”™
38.  Thereafter, Gregory refused to see the Parole Board for pargle hearings scheduled in

July, September, and November of 1994, and January and March of 1995. Before the March 1995
hearing, Gregory was informed by the Parole Board that ifhe refise to 9ppe;ar forit, lhi.q nmrl- hearing
would be set fo;' March of 1'996: ‘ | B ‘
39.  In January of 1'99-6 Grego’rf provided 'advanoed notice that he was n'ot.goin'g to |

appear at his Ma;rch 1996 heanng and anew heanng was set for Ianuary 1997 o

40, o InI anuary 1997 Gfegory ageun refised to see‘the Parole Board. Gregory also refused '
- " any further psyohologmai testmg | .
4_1 .. InJ anuary 1998 Gfegory agam reﬁ.lsed to see the ParoleBoard Gregory also reﬁ;&sed-

“to be mtemewed for the pre—parole repoft At the 1:11116 of the .T annary 1 99 8 GTegozy was c:oz:m:wle‘smcr .

' another stmt in pummve segrevahon and was set to be ehgible for parole n Febmary 1998 Pa.roIe' T

i, Board Rule 5. Ol(o) pemuts the ParoIe Board 10 advance the time of any mtervzew prowdmc all other
rules are oomphed WIth a.nd in Greoory 5 case, the resohedulmg of the I anuary parole heannor would

. have delayed the hearmcr Lmtll March The Pa.role Board could have granted pa,role release to sta.rt '

~ when Gregory became ehg1ble in F ebmaly The Parole Board however dld not Orant Gregory -

parole release. Pursua,ot to West Vlrgmla Code § 62-12- 13(e) G‘regory was; gwen a three-year set

up and’ was Scheduled for parole review in J anuary. 2001

4_2.1 Gregory next appeared m ﬁont of the Parole Board in. Ianuary 2001. The Parole .f ’
| Board did not release Gregory on pa:role at ﬁ:us time. The Paroie Board scheduied the next parole

hear_mg for January 2002 and ,Ifeoommenc_led amoung othér things that Grego_r_y st_ey write-up free.

12
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43, On Iune 4, 2001 Gregory received write-ups for Assault and/or ‘Battery and °*

Céntrﬁband and was ordered into punitive segregaﬂon unﬁl June 4; 2002. On January 30, 2002

Gregory was given early release from punitive segregation ~On: April 30, 2002 Gregory ﬁled a

grievance stating that, due to his early release from pumtwe segregatlon, ‘he should have hada paroie

. hearing in February O 002, However, beconse of the Aq_ﬂmr natice remnrement the earfiest o

gnevanoe Gregory was mformed that a paroie hearmg Was scheduled June 3, 2002.

aroie heamlg could have been scheduled would have been March of 2002 In response to h;s .

44, Accordmg the Procedural Rules of the Board of Pa:roie § 5 02 (Notzce to "

‘ Iﬂma’se)(ZOOI) “[t]he Boa:d shall not1fy mmates of the date of their mdmdual interviews by I 1ssumg -

.a fist every. month,” whlch “shall be issued by the Board on or before the ﬁrst day of the month prior.

thereto ” In thzs case, ‘the list had to be done before May 1 2002 and evzdently Gregory was :not on '

. the hist.” Gregory was asked to waive a’ notz,ce requement” axid when he refused to Wa;we hxs

: hearmg was scheduled for July 2002

. 45. Gregory did appear for hlS Iuly 2002 parole heanng, but the Parole Board d1d not -

release hlm on paroie The Parole Board agam recommended that Gregory stay Wﬁte-up free:

46. o Tna letter to Henry Lowery, Records Supervxsor West Vlrgima D1vzs1on of

- Correctlons dated August 2 2002 Grevory stated that based on ]:us }'uly 2002 parole hearmg “[1]t '

’ap
_ d;sclphnary wolatmns obtamed by me ﬁom the MOCC [Mt Ohve Conectlonal Complex] Records

pears as though the WVDOC has disclpf{mary vmlatlons 111 my record in excess of the number of -

CIerk ” Pursua.nt 10 th:s letter Lowery sent Gregory a copy of h15 dlsc1phnary history m the Dmsmn SRR

of Cozrectxons ﬁie and noted that an entry on Iune 13 2001 reﬂected the Warden 8 approval of the

B loss of Earned Good Tlme Credlt for the June 4th Assault and Battery 'Lowery also noted that there

13
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were a'few discrepancies between the Mt. Olive and Central Office records, which Were corrected.

¥ t

47, In August September and October 2002, Gregory was written-up for creating a

' d1sturbance (twice) and ﬁghtmg Before his July 2003 parole hearmg, Gregozy refused to answer

auestlons in his nsvchologlcal evaluatzon in Fune 2003 and reﬁmed to angwer quegtions for his nra.

~ parole report, The Parole Board did 1ot grant Gregory parole release and SGhedeled his next hearing -

for July of 2005.

. 48. . Since Gregory’s parole was revoked he has been found jn'viéla;tidn ._ef prisonles 39

-, times and has eerved OVer' five years in punitive éegfegation

' 4 The d15{:1phna,ry rules are contained in the Dmsmn of Correetzons Pohcy Dueetwe -

- 325.00. By this Dlrective the same mles and procedures are apphed to aﬂ “adult”. iz'imates housed

' Am Correctional‘ msﬁtutions

The d1s<31p]mary rules and procedures are the same for an inmate, -

. ‘whetherhe 18. housed at Huttonsvﬂle Correctional Center St Marys Corree’aonal Center oth Ohve' U
Correctlonal Complex The only cuirent excepnon 1s. tha,t thereisa diﬂ'erent Pohcy Dlrecnve for the ‘

' Anthony Correctmna} Center Whlch is demgned to house. youthﬁﬂ oﬂ‘enders (who are 18 years oId",'

o and above)

- Corpus Ad Subpclendum Flrst peﬁtioner aﬂeges that West Virgima Code §§ 62 12 19 and 62- 13—2 e

CON CLUSION S OF LAW :

Petmoner presents several arguments m support of hls Amended Petmon For Wnt of I—Iabeas _

Hvzolate Amele 2 Seetlon 1 ef th\, Constztutlon of West Virginia by’ delegaimg leglslauve an ulonty_

14

o



1
El

‘o
."tc’i ihe“faréié ﬁoérd and the .Cd;nﬁﬁgsiorilef of Cotrections vﬁtﬁdﬁt providing adequate sfz;.ndérds to
guide the Bt-ja.rd and the Commissioner. -+ | |

~ “The le_:g'isl_ative-po;wéxi' shall be vested in a senate and house of delegates.” W.Va. Const. .
Article VI, Séction 1 ) |

“As a peneial iuie the J..;Ugialal.u;u in delegating discretionary nower 10 an adminigtrative

: agency, suchasa board or acommlssmn, must prescnbe adequate standards expressed inthe statute :
or mherent in 1ts subject matter and such stzmdards st be suﬁment to gmde such acrency in 'the
N exermse of the power cortiferred upon it” Syl Pt 3, Quesenbe;fry V. Esz‘ep, 95 S E 2d 832 (W Va. _: A
"1956) Addmona]ly, the Supreme Court held - . A o
- ‘.‘:'E":? ’ The genera.l rufte Whl(.‘.h requ:res an express standard to gu:ide the exermse of d1scret10n and o

‘ apphes to legisla’uon regulaimcr ordmary Iawﬁll actmty, is subj ect to the exception that When "

s mpractlcabie to fonnuiate a deﬁmte comprehenswe rule or When the IegISIatwn ;relates S

. :to the adrmmstratlon of a pohce regulahon and 1s necessary to protect the pubhc health,'

' morals safety, gnd general We]faxe of the commumty, it 15 not essenﬁal tha,t a speczﬁc .

presc{r_ibed st_andar_d be expressly_ stat‘ed'm T_he leglsiatlon._ -

Syl Pt 4 Id
Peﬁﬂoner s chaﬂenge to West V]ngma Code § 62—12 19. rests WIth Ianguage found in -

, subsuctmn (b)

When a pa.roiee is under a.r.rest for v1olat10n of the condmons of hlS ot her parole he or she e

. oL .
ha]i bé given'a prompt and summary heanng, at whlch the paroiee and ]llS or her counsel

 shall be glven an qpportumty 1o attend If at the heanng it'shall a,ppear to the satzsfactlon of .

15
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the board that the parolee has vioiated any condition of his or her reiease on parole, or any

} rules or condihons of his or her superwsmn rhe botrdmay r evoke kzs or her parole and may
require him or her to serve in przson the remeinder or any por‘z‘zon of his or her mfoczmum

sentence for wkz’ch, at the time of his or her release, he or she was subject to imﬁrz’sdhhz’eni‘

a

W. Va, Code § 62—12—19([0) (emphasis added). Petitioner attacks the emphasized 1anguage argding "

- that 1t glVeS the Board complete authonty without prov1d1ag any standards as reqmred ynder Syl. Pt. -

3 of Quesenbefvj; He eoni'ends that the statute allows the Board to zmpose a penalty greater than - '
-' the ongmal sentence for techmcaI Vloianons of parole ‘ L ‘
Snnﬂarly, petltloner contends that West Virgma Code § 62- 13~2(b) prowdes 1no standards
- ,fos the Comnnssmaer to foﬂow regardmo' supemsxon of parolees and no due process standards

‘The comnnsszoner of correctlons sha}l supemse all persons released on parole and placed in
- the charge of a state parole oﬁicer and aﬂ persons released on parole under any Iaw of thls .

state The comxmssmner shall prescr;,be mles for the superwsxon of parolees under hlS or.

her supew151on and control

Syﬂabus Pomts 3 and 4 of Quesenberry must be read together The Court concludes tha,t

Syﬂabus Pomt 41 is apphcable in the instant case.. The leglslatlon at 1ssue concems both pr safety N
-and the general welfare of the commumty As resp ondents have cﬁ'ed, “’[t]he pnmary purpose of the

| .Dmszon of Correcnons is to enhance pubhc safety.” WVa. Code § 25- 1 Ia(a) Therefore West '

Vzrglma Code §§ 62 12 19 and 62~13~2 do not vzolate Artlcle VI, Sect1on Tof the Constﬂ:atzon of
y - . '

3_West V1rg1ma
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. apply to events occumn

1t ” z'ci at 29 101 S Ct at 964 by aitenng the deﬁmtton of cnmmal conduct or mcreasmg the

o pumshment for the crime, see

P . ' 3. L. .o .
: . .

argument alleges that the rules a.‘;ld regulations’ governing his parole

Petmoner 5 second

supemsmn Vioiate the EX Post Facto clause of the United States Constztutiori and the Consti-tutioh

of West Vlrgima because they did not exist at the t1me his offense oceurred in 1975. He argues that
enforcing the rules and regulations agamst h[m has resulted ina s;gmﬁcan’c increase in his pumshment

Petmoner contends that since the rules and regula,tlons dldm not e;ﬂst at the time of his crime, -

: Tbe Tx Post Facto clause of the Umted S

any...ex post facto La,w 7 US Const. Art I§ 10, cl. 6.

Smlar}y the Constltutlon of West Vlrglma prowdes that “[n]o X post facto faw.. shaﬂ be

-

passed WVa Const Art 3 §4

“To fa]l mthm the ex post facto prohlbmon a law must be retrospechv

g before ds enactment ——and it “must disa,dvantage the offender aﬂ'eeted by

LEd 2d 50 (1990) » Lyﬁce . Mathzs 519 U s 433 441 (1997)

“ “Under ex posz‘ facfo prmmples of the Umted States and

passed after

or operates 1:0 the detnment of the accused cannot be apphed to Inm ” Sy‘llabus Pomt 1 Adfﬂns V.

" Bor denfmchez 164 W Va 292 262 S E Zd 885 (1980)

Fll‘St petmoner must show ‘i:hai' the law in questlon has retrospectwe apphcanon to hun S

Here, he aﬂeges that *the Board d1d not properly promuigate 1ts parole superwsmn mies a.nd

tate Constztutlon holds, ‘No State shall ..pass

the comnussmn ofan oﬁense whlch increases the pumshmen’z lenothened the sentence _

e—-that 1s “1t must =

West Vlrgmla Constltuhons a laW -

regulahons 90 CFR § 2—1 1 et seq untﬂ 1989 approxzmaiely fourteen years after blS crn:ne -

occur.red TheBoar

o the commlssmn of petmoner 8 cmne Whlch were substantlally

17.

d contends that 1t promuigaied mles and regulatlons whlch were in effect pnor- :

the same as the rules and_.

Coﬂmsv Youngblood 497US 37 50 IIOSCt 2’115 2723 111'” ‘ _"_

9
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reguld{:ion; in effect at the tithe peﬁtiorzer was released on paroie. Moreover, the BoArd cites the
1975 versions of West Virginia Code §§ 62-12-17(3), 62-13-2(b), .'azld-‘ 62-13-7 to argue that the
Division of Corrections had authority to alter the terms and conditions of 'parole. See. Conner v,
Griffith, 238 S E.2d 529, 532 (W.Va. 1977) (RECOUanJﬁg the restrictions promulgated by the

Dmsron of Correouons upon parolees, including those at 1ssue here).

I’c is not olear from the record yresmted by the parties whether ﬂﬂe Board did have properly

promulgated rules at the time of petmoner s crime. ‘However, the Court holds that the apphcauon'

of- 90 C.F. R §2-1.1 et seq., to petltioner dld nof Vlolate the Ex. Post Facto Clauses of the Umted

States and West Vzrg]ma Constltutrons Contrary to petrtloner s arguments the regulatrons did not .

’ ‘ dlsadvantage pet;troner by increasing hlS pumshment for hlS cnrne The parole superwsmn
regulatxons whroh petltloner agreed to abrde by, Were terms of mercy Wlmch aﬂowed h:rn to be_ -
releaSed on paroIe The regulatlons themselves dld not dlsadvantage petmoner hls Violatlon of those .

regulatzons caused hlS parole revocaﬁon and rermpnsomnent The cases clted by petltloner mvoIVed o

starutes Ihat worked to drsadvantage an mmate 8 parole eh grbﬁrty by Iencthemng the tune between L

' :parole conslderatron or reducmc good tune oredlt See L)mce 519. Us. 433 Gamer ¥, Jones 529 E

' .U S.244 (2000) Ca] fomzfav Momles 514 U S 499 (1 995) Smce petmoner s ehglbzhty for parole :

;WH.S not at lssue but hrs oomphanoe Wzth parole SupE:I'VISIOH regula‘aons theso case are drstmguzshed .

Petztroner 5 thrrd a.rcument posrts the Boord did- not ha;/e junsdlc’oon to revoke hlS parole
it fait : oorﬂply wﬁu rts own regorauono concermng parole revoca’oon nearmgs
. Speclﬁoally, peﬁtlo.ner contends that the’ reporr of the charges recewed by the Board d1d not oontam
'_:_‘a]l the mformatzon requlred by 92 C.S. R. § 1- 11 1(&)( 1) a.nd ﬂ:;at the report falled to have artaohed

o dn attested oopy Of the prehrmnary hearmo transcnpt in wolatzon of 92 C S. K § 1- Il 1(3)(2)

92CS §1 11 lprowdes

(a)T he Board sha}l converie a revooatron hea.rmg only ifit receives ﬁom the Department

18-
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- the date petltloner rec

il . ' t S :.‘.‘__ "“ R
Ve 1 s s * v s )
(1) Awrltten report Whmh I'BCI'teS spec1ﬁc charges of wolatlon of condrtlons the date”

of each alleged violation, the date on whwh the parolee was served with written notice of the

" charges, the date, i any,.on which the parolee was plaeed in jail pursuant o the charge the

© date, if any, the parolee qwas reieased from ]aﬂ on bond the date on WhlGh a preimsnary

revocation hearmo was held by a Department hearmc examiner, and Whether for each chirge

the hearmg exammer found probable cause.

(2) A tra:nscnpt ofa prehmmmy revocanon hearmg on the charges and a wr;tten
ttesta’aon by the hearing examiner as to the accuracy of the transcnpt

(3) Copies of any documents or Wntmgs admfnted as eXhlbltS at the prehmmary

. revocatlon hearmg

L (b) Notw1thstandmg the foregomg, the Board shail convene a revocation'ileaﬁﬁér only ifit

recetves the aforementloned report and transenpt no Iater than the thlrty—ﬁﬂh (3 5) day aﬂer sither - -

the date on wmch parolee recewed wntten notlee of the charges orthe date or which the par

e mcareerated whlchever occurred sooner

b

Pe’atloner contends that report faﬂed 10 reerte specxﬁe V1olauons but merely referred fo

mcaroerated pursuant to the alleged v;olations

Aﬁer a revzew of the report, the Court holds that the report eontamed a]l the requlsfre ‘

mformatxon outhned n the regulatlon, wrth the exceptlon that the date of petmoner 8 mcare

for the alleged wolaﬁons 1s not 1ndlcated However ﬂ]lS techmcal noscomphance is not a -

]urlsdzctlo

19

e Bwks 525 S B.2d 310 {W Va 1999) Moreover contrary to petmoner § assertlon of some E

¥

leewas

R ,spemﬁc rules aad regulahons faﬂed to stat the dates the alleged violations oceurred failed | to state -

ewed wntten noﬁce of the eharges and faﬂed to state the date petmoner was e

eration wrlon

nal nnpedlrnent to the Board’s aettons beeause petitmner Wwas not pre}udlced Syi Pt 1, Irz T




mevulenty m the transctibing of the transcript and subsequent attachment to the feport, the Court
', ﬁnds that a properly attached copy of the transcnpt was mcluded with the report.
" Petitioner also aﬂeges that the Boa_rd failed.to hold his revocation heaneg within 35 days of
_ : kis arrest violating 92 C.S.R. § _i'—l 1.1(b). Petitioner’s argument misinterprets Section 1-41.1(b),
" 'which merely states that a hearing will be convened only if the Board receives_the- report within 35
_ clays. (Enip}sasis added). Tt does not require, that the heariiig be held within 35 days,z..g_zlc. S.R. §
| - 1-11.2(b) ﬁates that “[t]he fevocaﬁbn hearing. shall i.c any event be hele no later thanthjrty -(3'0) days

after the date upon which either the pre]jminary’heaﬁng is held or upeﬁ whicha uﬁiten'waiver' of the

- prelimiﬁafy'hearing ' executed' The prehnnnaly hearmg was held on December 19 1990 and the -

e -ﬁnal heanng was held Janvary 14 1991, well Wlthm the 30 day firnit imposed by 92.C.SR."§1-
11 Z(b) The Bcard properly comphed wﬁh its regﬂatlons eoncernmg the report and the scheduhng
ofthe revocahon heanng, therefore, the Board properly mvoked its Junsdxcuon torevoke Qetltloner s -
.‘parole;; _ - . - | |

_ : Foerth, 'petitioﬁer a.rgues thaf the I;asole Board e}'cceeded.ifs 'Iegifisn'ete eutillo:ﬁty wh'ee it

.. _revekeci his. parole for an mdetermmate penod The Order- revokmg parole stated Gregory be =

reconﬁned untll her is othemnse released accordmg to law.” West V1rgm1a. Code § 62- 12—19(e)‘

L states thet the Parole Board “may reqwre an mate to serve in pnson ﬂze remamder o1 any pomon -

- of hlS max;mum sentence ans is not mandatory The Parole Board thus can revoke parole and Iea,ve -

" the mmate S onocnal sentence asis. The Parole Board acted Iawﬁlﬂy when it 1eﬁ Gregory s senience . :. .

- v at hfe W1th mercy and scheduled ‘his: next parole heanng pursuazlt to West Vlrguna Code § 62 124’ » _'-

~13(e). »
Petztloeer s ﬁﬁh argument asserts the Parole Boardwolated the Supreme Court E holchno mn '

- ._Camze? V. G;zjﬁ*h 238 5.5, Zd 529 (W Va. 19/7) by unposmg addmonal pumshment upon the

petltzener In Cormer, the Court. stated “ItThe vmlatlon of'the terms ef parole cannot ﬁlrmsh grounds ,
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for the nnposmon of addltlonal pumshment unless the act’is criminal in nature. Where a ctithe has‘

been committed on parole the State is free to charge and try the parolee. for the crime comimitted.

Tn addition, it can revoke his paroie under those rules which probibit him. from comimttmo crimes -

while on parole Id at 534,

Conner 18 mapphcable here. Respondents did not impose any addmonal pumshment upon '
- pentloner when his paroie was revoked Although Conner held that time spent on parole prlor toa
parole revocatlon must be cred1ted to the unde;dymc sentence that holdmg has no bearmg on

petitioner Jd.Since petltioner 8 undeﬂymg sen‘tence is for a term of ]er,'he is not entitled to. receive

good time eredlt W V& Code § 28- 5—27(d)

S]_Xth, petmoner argues the Parole Board vzolated its own rules and regula’oon when revoklng‘ »

'h.lS paroie

Junsdlenon to revoke hss parole As the Court premousiy found that the Parole Boa:rd’s was with

proper junsdwtmn to revoke petmoner S parole based upon the Same argument, ﬂ;xe Court DEN,!ES PR

'_ pe’o’noner s clenm on 'thls ground

. Seventh petinoner argues that the Parole Board has faﬂed 0 schedule parole hesnngs at -
times he was ehg1ble demed him heanng When he was ethbIe and relied on mfonnanon not gwen a
- to him prior to parole heanngs West ”\Gr,,]ma Code §62- 12- 13(e) reqwres that the Parole Board
| “shall at least once a year reoonszder and rev1ew the case’of every mmate Who was demed parole and: s
- is stﬂl ehgzble ” Qmee 1997 the same code prov:smn has prowded an excepnon in that the Parole‘"""‘;_

Board “may recon51der and rev1ew parole ehgfb]hty any tlme w1thm three years followmGr the demal s

Cof parole follomng the demal of parole of a person servmg a hfe sentence ” The Parole Board’

Procedural Rules prowde that the Pa.role Board sha.H ata mmnnum schedule an mmate who 13' ST

Tk

" denied parole for subsequent parole mtemews ai: twelve monih 1ntervals However subsequen't o

pamle mtemews for mmates servmg a hfe sentenoe may be scheduled at up to 3 6 month mtervzds

21
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" 92 C.SR. 5.1(b). - Except for 1999, 2000 and 2004, in which the Parolé Bodrd had scheduled o
' 'three-year and two-year set-up, Gregory Ahes been schedaled r’or parole review, at a minirmum, once”
a year. |
Neither tue,West Virginia Code nor the Parole Board’s Procedural Rules account for the -
situation in w}iich'the inmate, through riles violetions, is not eligible for parole release at the time of
‘hi-s anmual scheduled parole ini'erview The West Virginia Coee d'oesnot maudete an iuterview where
the inmate is ineligible, ‘bt neither does it pI‘Ohlblt an interview. The West Virgmia Code does riot
state Whether the mmate 8 mehg1b1hty at: the rune of the hearmc means the Parole Board does not -

‘have to give him & hearulg for that.year, but may schedule a new heamrg wzﬂnn; the next fu]l year. | -

: Whil‘e the general rule or approaoh appeers to be thaf eeew hea.riug will be soheduled as so00n asthe’

mmate is avam ehcrlble but there is no statute or Parole Board Procedural Ruie that mandates that . .~

- approach _ _ .
‘ It is true thet the Parole Board in J anuary 1998 held Gregozy s hearing the month before he -

L was ehg1ble and that Gregory reﬁlsed to appear for the hearing. Nefrher the West V]Igmra Code nor -

o the ParoleBoard sProceduralRules however would have prevenied the]?aroieBoard fromkeepmcr-

the onglnaﬂy scheduled hearing in Ianuaxy aud should parole reiease been deemed approprlate

' ) Urantmcr parole release effective in Fe’oruary When Gregory aceuu beoame ehgrble Due Process, |

- moreover does not preveut the ParoleBoard from recons1dermcr and rev1ew1ng an mmate s surtabﬂrty

: | for parole When the mmate reﬁ;ses 1o atteud the parole heanng Due process requzres noﬂce of the
o hearmg and [e}ach mma‘ce may personaliy appeer before the parole board 7 See Syi Pt 4 Tasker
. ___“_Ln, 16:5 W Va. 55, 467 S E 2d 183 (1980) The mrnate may appear but an appearance 1s not .
. reqmred aud the Parole Board can Iawfuliy aot in the voluntary abseuee of Gregory o
| Beceuse Gregery was mehglble for h1s scheduled yeatly parole hearm0 iﬂ January of 2002 ,

- _ the Parole Board was under 1o legal obligation to subsequently provrde hlm urith & parole hearmc the :

22 .
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r moment he again beearne ehgrble in March of 3002, Gregory s parole hea:aﬂg i July 2002 was -
sufficient. Everr assuming | that the Parole Board wasunder a legal obhgai:ron to prowde Gregory with
a parole hearing in March of 2002, ’d:rere hasbeen no evrdence of ba,d—faltlr on the part of the Parole "
Board in rhe delay of the parole heéring to July of 2002. At best, Gregory Worﬂd have oeen errtiﬂed '
to a wnt of mandamus for the Parole Board to hold a parole release hearing.” M. Grecrory should :
recervea parole hearmcr as‘soon as possrble {0 reetrﬁz ‘thls vrolatron , |
- Gregory also clalms that he has not reeerved the necessary documents Lmder 92 C S R 55..-
‘A The Parole Board’s Procedural Rules, here do not mandate rhat an mmete recewe a copy of all

: documen’ts under 92 C.5. R 5 5 (a)(l) -(4) every time: he has a parole heannﬂ orﬂy that he shall have

E Ireeerved them at least 14 days n advance of the heanng These documenf.s shall Be delivered by the -

'has received copres 0

: employees of the institution, m Grevory s case, Mt Ohve Correcnonal Complex Onice an mmate :

to make a new set of copres for each subsequent parole heanng Gregory 8 Pl”e-parole reports list -

- hlS criminal reeord as eonsrstmg of two cormchons (1) for ﬁrst degree murder n Kanawha County

f these doeuments the Parole Bosrd has ﬁdﬁﬂed its Rules and ‘does not have o

and (2) for Breakmg and Errtermg in Ralerz,h County Before each parole heanng, Gregory has been"- e

' grven the opportumtyto mforrn the Paroie Board whether the mformatlon contamed in rhepre-psrole -

rep ort is accurate.

o and in fact, these two COILVICt{OIlS are tme Gregory has no’r alleged any other cnrnmal reeerd or any PR

peou‘ d ocrmem other than the- ore—parole report urlder 92 CS. R 5 OS(a)(l) was consrdered by:.

Gl‘egory has not mformed the Pa.role Board that this crrrmnal record is ma,ccurate L R

" ‘the Parole Board at any of hlS hearmgs and as sueh1 thrs Court earmot find that he faﬂed to recewe K A E L

-these doeuments In any case, assummg there has been a faﬂure to prowde these documents sueh T

| Afaﬂure 18 nonprejudmral as the Parole Board has rehed on an accurate crnmnal record _

r

'. The pre-psrole report also Tists Grecrory S total wnte—ups reoerved for h1s entrre time .

.’._mcarcerated and for the last year: The Paroie Board’s Procedural Rules, 92 C:S.R.’S. OS(a)(B) do '

5
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not specify that the nmate’s record must be something more than the breakdown contained in the

" pre-parole report prepared by Mt. Olive Correctional Complex. As-such, the pre-parole report

_ standardS‘

satisfies the Pa.roIe Board’s Rules. Moreover, (}regory again doesnot alleoe asp GCIﬁC document that

the Parole Board considered, but did not givehlm acopy of. Taskerv Mohn, Syl. Pt 4 supra, holds
that “[d}ue process requires that parole release i mfemew proc'esses include the foilowmg minimum

(2) An mmate i8 entlﬂed to access to mformaﬂon in his record which W]ll beused to -

' determlne Whether he-receives. parole (absent ovemdmcr secunty con51dera.t10ns Whlch must be

- recorded m his ﬁie) » The Parole Board is not reqmred under due pmcess to prowde GTerry with

aﬂ the 1nformat10n io be used in thezr determmat:onj but only to prowde access to 1t Gfegory has

: not pro.wded_ any ev;da_ncg that he. made_a request fqr»thls_-mfoimatiqn,- let alone tha’g ihe:Earole Board ¢

éeniéd him access to it. 'And as “sho'wia by Lowery pfoviéibﬂ of Gregbrjr withy ﬁ'copy'éf Gfégorj‘ o

: pnsozl dlsclphnary recorcis in the Dmsmn of Correctmns ﬁle Gregory d1d in fac’c have access Duej o

” .Process has been comphed Wlth regardmg the prowsmn of reccrds

West VLrgJ_ma Code § 62 12—13(1) also does not reqmre that thei mmate receive ct}ples ofthe '

B mformahon used by the Parole Board m 1ts detern:unahon and does not reqmre access. to the- :

' disciplinary ¢ record Grecory has sincehad a pa.role hearmc in which he had a copy of thig mformatmn-' R

mfozmation Asmmmg that Gregory had never before August 2002 recelved a copy of his pnson )

' and is entlﬂed 1o no. ﬁlﬁher fehef

Petmoner s elghth argument 1s that the state commltted extraordmary derehctmn in regard

to the petztzoner S paroia revocatwn The doc:trme 0 “extraordxnary derehc’aon is hrmted i‘o those_"

cases “where the State has persmted n 1ongstandmg wolations of relatcr 5 constxmuonal nghts i

I Woodnngv Whyte, 161 W.Va. 262, 277, 2428E2d 238,247 (1978). The state cantof ordmarﬂyl

""\

?
et

be charged WIth extraordmary derelzctaon in its. practwes untll such pracnces have been Juchclaﬂy

lcondemned as unconstltutloﬂal and it has been estabhshed that the state, after bemg gwen a
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reasonable t;me to correct ‘the practrces has utterly failed to do so. State X rei K. W.v. Wemer

161 WVa 192 223 242 8.E.2d 907,923 (1978), Harrahv Leverette IGSWVa 665, 271 SE 2d

322 (1980)

~ An inmate does not have ‘an absolute right to appointed counsel should he file, let alone

merely desiré to file, a petition for writ of habeas corpus under West Vrrg,mra Code, § 53-4A-—1 et

_-seq See Syl Pt 1 State ex rel Farrner v. Trent, 206 W. Va 231,523 S. E 2d 547 (1999). -
“Counsel appornted to represent a probatroner at his probatmn revocatron may file a petmon for |

" habeas corpus to protest a probatron revocationifhie beheves Teview is warranted_ The eost of ﬁhng A
a petition for habeas eorpus wﬂl be pard by the State as an rntegral part of the representatron foran-.

indigent at the pro’oatron revocatton heamrg 7 SyI Pt 2,8 igmar SmAD V. Why_te, 165 W. Va 356 268 R

s E 24 603 (1980). .
_ The Parole Board oﬁ'ered to provrde Gregory ith appomted courlsel before the prelrmmary- -

"and ﬁnal reyo catton heanngs Gregory dechned counsei both trmes a:ud the obhcatlon of the Parole S

s 'Board to, mform Gtegory of his rrght to’ counsel ended at the ﬁnal revocaﬁon proceedmg Srom; a;n_ e

v. Whyte does not hold anythmc more than counsel can eontrnue tor represent the i mmate through a. il o

habeas corpus challencre The Paroie Board eannot be “extraordrﬂanly éerehct” Where there is no* ;

;udmlal deterrrnnatton that the Parole Board must mform an mmate after hlS parole has been revoked' S

of hlS “ngh:t to counsel should he. seek to challenge the revooatlorl in habeas corpus proceedrngs .

Moreove .Gregow decl.ned rounsei 111 these proceedmgs and in, the current habeas corpus

pro eeedmgs thus assummcf Grevory shotﬂd have been mformed about a rrght to counsel for a habeas Ve

eorpus challenge any error Was harmless Gregory has not proven any statutory or GOIlStltllthﬂﬁl -

' ~ woletrons by the Parole Board let alorre “extraordmary derehetron WhlGh woald entttle Gregory to-_ S

¥ 3‘

R outﬂﬂht release fromhrs sen:tence Even had the Parole Board dtsrrnssed the orlg,mal parole vrolation '

. : cha.rges Gregory Woutd have been subsequentiy revoked upon recelpt of a certlﬁed eopy of hrs
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conviction for the crime of Breaking and Entering, which he comthitted while out on parole, Gregory

has served over 13 years in prison sifce his parole was revoked primarily because he (1) committed

. first degree murder, (2) pezformed poorly while out on parole, (3) continued to commit mumerous

disciplinary rule infractions upon his return to prison and (4) shown htﬂe if any, cooperamon or

respect for the Parole Board

_Fmaﬂy','the petitioner argues the all discip}inary actions against 'him are void in that ‘all

drsmplmary actions agamst th were pursua.nt to unlawﬁﬂly promulgated disc1plmary rules "On -
November 10 1997 Gregory ﬁled a Petﬂ:ron for Wnt of Habeas Corpus Ad Subjrmendum in the '
'Ka.nawha County Crromt Court premdmcr Judcre James Stucky. In thrs Petmonj Grecrory asserted as ‘
grounds for rehef that (1) the. D1v151011 of Correctzons had repeatedly faﬂed to ﬁle a copy of ity
| _d1s01ph11a1y rules in the State reglster and (2) the Dmsron of Correctlons dld not pubhsh separate S
_ rules for eaoh sd’ult oorrectronal facﬂri‘y Judcre Stucky found asa mafter of Iaw thaf: the a]leoa‘aons '
: _of Gregory chd not stete a cause of aemon and drsrmssed Greoory s petrt:lon on the ments Tbls was B
_: a fu]l and falr hearmc on the ments and the pnncrples of res judlcata (except that he now mcludes N
- dlsorphnery proceedmgs ﬁ‘om November 10 1997 tothe presem: as Weﬂ) and issie preclusmn reqmre

'-d1smrssa1 of tblS Issue Th‘lS part of Gregory s petltion is also an actron concermng condmons of o

. rmpnsomnent under the West Virgmra, Prrsoner ngatron Reform Act ThlS Act reqmres that if the

. In lns Statement of F acts Gzegory states © [a]ceordmg to the Aduministrative, Law Division of the Oﬁce of -
' Sf‘cremnf State of the Staté of West Vi irginia, the respondent Basfiled enly one copy of his rules of. dieClphuEij

‘procedare in the state regmter Exhibit C*,and ¢ {t]he respondent has not promulgaied .any separate rules of .

" disciplinary procedurefor the West Virg]ma Pemtenta.ry or'the Mount Olive Correctronai Complex )
In his Argument, ‘Grégory states “Isitill, over the years the respondent has repeatedly failed to file topy of
~his disclpliniry ules in the state reglster As 4 miatter-of- “fact, accorchng tothe Office of the Sec;retazy of State’

© thereisonly.one copy of therespondents dise1phnary rales onfifeinthe state register, and they were not filed o

untit 1996, See, Exhibit C.. And even these rules are wholly deﬁozent First, the rules aré directed to all adult
-correctional facrht{es ot sepamtely for the penitentiary or Mount Otive Corregtional Complea as thandated

by, W.Va. Code §§ 28-5-2 and;28-5-27(f) as is easily noted by simply locking upon pagel: ofEthbrfD The .

' pure fact of the matter is the respondent, between Aprﬂ 7, 1976, and appro*amately April 11, 1996, did not
file certified ¢ copy of his disciplinary tules in: the state register and, from the enactment of W.Va. Code §28-5- -

27¢f) in 1984, the respondent has not promnlgated drscrphna:y Esrc] in comphance with that statute I

ma.ﬂdates
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complaint is frivolous or malicious “the cotrt shall not issue process and shall dismiss the case.” W....
K T Ly o . , S )
S N

. ‘\/5.". Codg'§ 25,—%&4(&)- The Act thenstates: . * . o -
(b) A civil action is fuvolous or malicious 1f it: A

(2) Is substa.nna}ly similar to a previous civil action in thh the inmate d1d not sub siantla}ly
prevail, either in that it 1s brought against the same partles or in that the cwﬂ action anses
' from the same operative facts of a previous civil actzoo

W. Va. Code § 25-1A-4 (in'part) - :

Here, Urogory abbt‘»ﬂ.b {he saime ope a,tu e facts and issues as he did in his previous Petition for Habeas

‘Corpus n from' of Judge Stucky and wa,s d1sm.1ssed Where an agency ha,s specz_ﬁc expertlse inan '

area, tO-wit: pnson dzsclphne the Court Wﬂl defer to the agency 8 reasonable mterpretatzon ofa

statiite it is ompowored to ad;mmster See Aooalachian Power Co supra ThlS Court ﬁnds 1t

o reasonable that the Division of Correchons mlght treat al adult mmates inits facﬂmes equa]ly- Even! o

- assunnncr that West Vug‘ma Code § 28 5—27 (f) means that even thou,:,h the rules are the same the

'Dmsmn of Correcnons must tlﬂe each copy of Pohoy D}:eotive 325. OO chh the partlcuiar mstxmtlon‘ ERA
- to Whlch it Wﬂl be provxdei such an error is de minimis and IlOllpIﬂ]ﬂdiClﬂl |
o | ':o CISIOE | " | _'
o : | WIEREFORE for the above reasons ﬂus Court DENIES the Petmon for Wnt of Habeo,s _
-Corpus Further in comphance with t}ns Order the Parole Board shaﬂ grant M, Greoory a fuﬂ :
: hemng wzz‘hm forly ﬁve dcgzs notwnhstandmo any recem onatLon of pnson rules and upon 1ts

deoxsmn rénder comp]eie ﬁndzngs oj’ facr accordmg to its decision.. Also Mr Gregory is stﬂl ontltled i

4 I

%ﬁo h13 parole heanng in .Tuly Tins matter is dISIDlSSGd and stnck:en ﬁom the docket and the Circult ‘

Clerk sha;ﬂ d:istnbute cerhﬁed coples of t]:ns Order to oounsel of reoord B g’, 7 sC,{\/WVMD

Ioh:aH Boothroyd _ , .
Asgsistant Attorney General BRI K
IIZCahformaAve e
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. Enter this Order the 7 y O

Alvm L. Gregory

' _DOC #10086

1 Mountamside Way, Box 5
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’ (Eharléston, West Virginia 25305 -

Mt. Olive, West Virginia 25185 -
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