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RORY L. PERRY II, CLERK
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MEMORANDUM DECISION

Petitioner Andre King, by counsel, Natalie N. Hager, appeals from the circuit court’s order
denying his petition for post-conviction habeas corpus relief. The State of West Virginia, by counsel,
Robert D. Goldberg, has filed its response on behalf of respondent, Jim lelapi, Warden. Petitioner
seeks a reversal of the circuit court’s decision and other relief as the Court deems fair and just.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented in the parties’ written briefs and the record on appeal, and the
decisional process would not be significantly aided by oral argument. Upon consideration of the
standard of review, the briefs, and the record presented, the Court finds no substantial question of
law and no prejudicial error. For these reasons, a memorandum decision is appropriate under Rule
21 of the Revised Rules of Appellate Procedure.

Petitioner was convicted by a jury of two counts of delivery of a Schedule Il controlled
substance on May 30, 2007. Petitioner’s appeal from his criminal conviction was denied by the Court
on February 13, 2008. A petition and an amended petition for a writ of habeas corpus were filed, and,
due to a change in habeas counsel, a second amended petition was filed on May 18, 2010. Following
an omnibus hearing, the circuit court entered its January 31, 2011, “Order Denying the Petitioner’s
Petition for Writ of Habeas Corpus.”

Petitioner now appeals the denial of his habeas corpus petition below and raises multiple
issues, including ineffective assistance of pretrial counsel and trial counsel. “In reviewing challenges
to the findings and conclusions of the circuit court in a habeas corpus action, we apply a three-prong
standard of review. We review the final order and the ultimate disposition under an abuse of
discretion standard; the underlying factual findings under a clearly erroneous standard; and questions
of law are subject to a de novo review.” Syl. Pt. 1, Mathena v. Haines, 219 W. Va. 417, 633 S.E.2d
771 (2006).



The Court has carefully considered the merits of each of petitioner’s arguments as set forth
in his petition for appeal and has reviewed the record designated on appeal. Finding no error in the
denial of habeas corpus relief, the Court affirms the decision of the circuit court and fully
incorporates and adopts, herein, the lower court’s detailed and well reasoned “Order Denying the
Petitioner’s Petition for Writ of Habeas Corpus ” entered on January 31, 2011. The Clerk of Court
is directed to attach a copy of the same hereto.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: March 9, 2012
CONCURRED IN BY:
Chief Justice Menis E. Ketchum
Justice Robin Jean Davis
Justice Brent D. Benjamin

Justice Margaret L. Workman
Justice Thomas E. McHugh
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IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIiRGINIA :

, ] cREE AL
STATE OF WEST VIRGINIA EX REL. MERCER COUNTY
ANDRE KING,

Petitioner,
V. CIVIL CASE NO. 09-C-375
JIMIELAPI, Warden,

PRUNTYTOWN CORRECTIONAL CENTER,

Respondent.

Q_EW

On August 2, 2010, this matter came before the Court, the Honorable Judge Derek C. '

Swope presiding, for a hearing on the Petitioner’s Petition for Post Conviction Habeas Corpus

Relief, brought pursuant to the provisions of Chapter 53, Article 4A, of the West Virginia Code; -

- as'amended, which was filed on his behalf by and through his court-appointed counsel, Tim

= Hawey, Esg., (styled as Second Amended Petition for Writ of Habeas Corpus, 4d Subjfcienduﬁé}i=?“f :

*‘and on the Petitioner’s Petition for Writ of Habeas Corpus Ad Subjiciendum and Memorandum

pport The Petitioner and his counsel appeared. Scott Ash, Esq., Assistant Prosecutmg
:Affdmey for Mercer County, appeared on behalf of the State of West Virginia.

The Petitioner is seeking post-conviction habeas corpus relief from his indeterminate
sentence of one (1) to fifteen (15) years for each of the two counts of unlawful and felonious -
delivery of Hydromorphone to a cooperating individual. These sentences were i;nposed to run’
"'.c‘,ons‘;ecutively by the Honorable David Knight, Senior Status Judge. The sentences were
enhanced pursuant to W.Va. Code § 60A-4-408, so Judge Knight sentenced the Petitioner to an
indeterminate from four (4) to sixty (60) years of incarceration, i.e., two consecutive sentences.of .

1-15 years each, enhanced to 2-30 years each.




i

Whereupon, the Court, having retired and considered the Petitions, the State’s response,
the Court files, the transcripts, the arguments of counsel, and the pértinent legal authorities, does
hereby deny the Petitioner’s Petition for Habeas Corpus relief.

In support of the aforementioned denial, the Court makes the following General
Findings of Fact and Conclusions of Law:

I. FACTUAL/PROCEDURAL HISTORY

Case No. 07-F-62: The Indictment/Counts Specific to Each Offense

A. The Indictment

By a True Bill returned in the February 2007 Term by the Mercer County Grand Jury, the

Petitioner, Andre Lamar King, was indicted on a four count Indictment for three offenses of

Delivery of a Schedule II Controlled Substance, To-Wit: Hydromorphone, and one countof

Conspiracy. Deborah Booker alleged that she had purchasé dfor f’eceived“ legal prescnp on

niedication from the Petitioner on September- 13 d on September 15, 2005. Linda -~
Mooney alleged that she purchased and/or received illegal prescription medication drugs on
October 10, 2005.

B. Counts Specific to Each Offense

Out of the four (4) count indictment, Counts 1, 2, and 3 were for Délivery ofa

Schedule II Controlled Substance, and Count 4 was for Conspiracy. All counts in the indictment:

arise from évents which allegedly occurred in September and October 2005.

C. Pre-Trial Proceedings

On October 11, 2005, a criminal complaint was filed by Sgt. Charlie Smothers pursuant
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to W.Va. Code § 60A-4-401(a)(I). A jail commitment order was entered by Magistrate Rick
Fowler on October 11, 2005 until a $50,000 bond was posted. The Petitioner was released on or
about October 11, 2005. A prelirﬁinazy hearirig was set for October 17, 2005. The Petitioner. ~
failed to appear on October 17, 2005. Thereafter, Magistrate Fowler issued a capias and
recommended a surety bond for $50,000. On December 12, 2005, a Motion to Dismiss Bench -

Warrant was granted and the hearing was re-scheduled for February 22, 2006. The Petitioneralso

~ waived his time limit of 20 days to hold his preliminary hearing on December 12, 2005. On

February 22, 2006, the Petitioner waived his right to a preliminary examination.

Upon the return of the above-referenced indictment, the Circuit Clerk of Mercer County -
sent a written notice for the Petitioner to appear fgr arraignment on February 26, 2007 at 9:30 -
a.m. The Petitioner appeared, and Jason Grubb, Esq., was appointed as his cdﬁnsel. The matter -
‘was set for trial on April 25, 2007, and the Petitioner was released on a Fifty Thousand Dollar
bond. |

Mt. Grubb filed a nine (9) page Omnibus Discovery Motion on March 5, 2007. He -
theréafter filed a Motion to Suppress Evidence on March 9, 2007 arguing that the audio and
video recordings of the alleged transactions were obtained withott prior authority. A suppression
hearing was set for April 20, 2007 and the Petitioner waived his right to appear at such hearing.
(See, Pre-Trial Conference Order, April 13, 2007). A suppression hearing was scheduled on
April 20, 2007, but Mr. Grubb moved to be telieved as counsel due to a conflict 1-1pon disclosure-
of the identity of the cooperating individual. The Court relieved Mr. Grubb and appointed ™~ -
Michael Cooke, Esq., as counsel for the Petitioner and also permitted him to remain on bond. On

April 25,2007, the Court granted the Petitioner’s Motion to Continue and rescheduled the'trial: -
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for May 30, 2007'. An Order for Issuance of Bench Warrant was issued by the Court when the
Petitioner failed to appear at his trial at 9:30 a.m.?
D. Plea Agreement Negotiations
Upon review of the record in its entirety, it appears that the Petitioner decided notto
accept any plea offer made by the Prosecuting Attorney (See, Letter from Mr. Cooke to the '- -
Petitioner, dated October 30, 2007 ln criminal-court file.) The Pre-Trial Conference Order 'also}' )
noted that plea hegotiations were ongoing.
E, The Trial: Verdict/Sentencing -Guilty; 4-60 years of Imprisonment
The Petitioner’s trial in the underlying criminal matter was held on May 30, 2007.
The jury returned the following verdicts: .
“Guilty” of Count 1 of the Indictment; “Delivery of Schedule II Controlled
Substances, To Wit: Hydromorphone.™
“Guilty” of Count 2 of the Indictment; “Delivery of Schedule II Controlled - '.
Substances, To Wit: Hydromorphone.”
“Not Guilty” of Count 3 of the Indictment; “Delivery of Schedule IT Controlled-
Substances, To Wit: Hydromorphone.”

“Not Guilty” of Count 4 of the/Indictment; “Conspiracy.”

Sentencing

Pursuant to the penalties prescribed by the West Virginia Code for the above offenises, on

'The trial was originally scheduled for April 25, 2007.

*The Petitioner did appear for his trial but'was late. (See, Trial Transcript, pp. 73-76'and -
the Order for Issuance of Bench Warrant, )



June 28, 2007, Judge Knight sentenced the Petitioner as follows:

It is the ORDER and DECREE of this Court that the said Andre Lamar King be and.is”
hereby adjudged guilty of the offense-of “Delivery of a Schedule II Controiled Substarice; - -
To-Wit: Hydromorphone,” as the State in Counts 1 and 2 of the Indictment herein hath'
alleged and by a jury hath been found guilty; that he be taken from the bar of this Court to-
the Southern Regional Jail and therein confined until such time as the warden of the. -
penitentiary can conveniently can send a gnard for him and that he be taken from'the .
Southern Regional Jail to the penitentiaryof this State and therein confined forthe =
indeterminate term of not less than one*(l) nor more than fifteen (15) years eachas = -
provided by law for each offense.of “Delivery of a‘Schedule II Controlled Substance, To--
Wit: Hydromorphone,” as the State in Counts 1 and 2 of its Indictment herein hath ~ .
alleged and by a jury hath been found guilty; that these sentences run consecutively with -
one another; that the defendant be given credit for 33 days, this being the time he has

been confined on said charge; and he'be dealt with in accordance with the rules and -
regulations of that institution and the laws of the State of West Virginia. o
Upon motion of the State, and after due consideration of the evidence presented by the: .
State, it is the further ORDER and DECREE of this Court that the defendant’s penalty:

be enhanced and that the sentences herein 1mposed be doubled pursuant to W.Va. Cede

§ 60A-4-408. .
It is further ORDER and DECREE of this Court that the defendant be assessed all court . ~
costs which shall be paid within (1) year of his release from the penitentiary, or his

driver’s license will be subject to suspension.

(See Disposition Order, June 28, 2007.)
The trial court placed its sentencing rationale on the record at the sentencing hearihgqug}

follows:

I've read the presentence report a number of times. I’ve read all the lettersand |
everything that was submitted; including the one from Mr. King himself, a:
number of times.

The trial itself was unique in some features. Like, I said, I spent 20 years‘*as" o
prosecutor. And it was the first time I’ve ever heard the defendant actually-confess.
on the witness stand. Maybe he confessed under the theory he had to transfer” =
money to one another to have a delivery. In West Virginia law doesn’t have
money involved in it. So as'a result; we know that one.

We know the videos that we watched. We'know how cautious he was. And. most-l B
of them, as a matter of fact, in the ¢h, one of the videos as I recall in this trial’ he
searched the CL




Now that’s an indication of a man with some experience. He’s checking to'see ‘
who he’s dealing with and whether or not they’re wired at the time. Unfortunately -
for him, he wasn’t up to tech...up to snuff, I guess on modern technology. ‘So asa
result of, it didn’t do much good.

But, eh, with the evidence he submitted in the case and with the past history that - -
Mr. King has and I know we need...In the Court (sic) system we judge people.on’.
past hlstory because it shows usin writing what they’ve done in the past. o

He’s a very personable young man. I don’t know him. But he’s been very -

personable during all of this casé. He has a pleasant personality, he did a greatjob;: S

of testifying on the witness stand; except for confessing.

But at the same time I look back on it. And he’s involved in at least one violent -
crime, for which he was sentenced up to 25 years at the penitentiary. Actually
served 15 years. .
Eh, trafficking (sic) in drugs'whicht is what the records shows as part of the
sentence that run concurrent with'that. And not just abuse of drugs, I don’t know .
how many crimes we have called abuse of drugs. Though I’m sure we have some
things we do with people that abuse drugs.

But...then the other part of it. The, ¢h, stuff that went on at the motel. And, eh
while the police were searchmg, isn’t that where Palmer showed up.

Mr. Arnold: No, sir. Palmer came back to the residence.
The Court: Oh, at the reside,ﬁce.

Mr., Arnold: Yes, sir.

The Court: Yeah. Was it the one on Vine Street?

Mr. Arnold: No, thi§ was on Harrison Street.

The Court: The one that was on Harrison Street. Okay. And then had a thousand, -
what how many?

Mr. Arnold: He has a hundred, 1.00.

The Court: One hundred pills and a lot-of money on him. And umm...he was a*
known associate (sic) believe? -
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Mr. Arnold: That’s what the State would contend, yes, sir.
The Court: What...what the State believes.

I just believe that Mr. King is part of the problem here. He doesn’t live here, he: "=
comes out of Ohio. He comes doiwn here, with, eh, with.. known as, eh, Columbus :
B. I believe. Something of that nature. Umm...just openly dealing.

And...and the evidence or part of the report there shows that he kind-of moved.
into this house. And, eh, just none of it makes sense, except if you look at it from '
somebody that seems to be, skilled at what they’re doing. -

And so as a result of it, I don’t believe that the Court can give much consideration -

to him at all. And it is the judgment of the Court, he is guilty by the jury verdicts' - ~
in this case, which was on Count one and Count two of delivery of, eh, controlléd- . - -
substance. And I hereby, each one of them, sentence him in the West Vlrglma )
terms of one to fifteen years in the penitentiary on each charge.

I direct that they be run consecutively. Umm...I use 408...60A-4-408 for an
enhancement to double the penalties. And direct that that be applied to the
sentence.

Now, your just not a fit and proper subject under West Virginia law and under-the~
facts and circumstances, as we find you at this time for probation. So, itismy -~
judgment that you go the penitentiary of the State of West Virginia to serve this
sentences (sic). ( :

Now you’re getting older every day. Someday you gotta straighten out the things:
you’ve been doing. Ihave sympathy for you. But not enough sympathy that I .
don’t have for the community-that we live in, either, and what you’ve done to 1t
So, just have a seat over there and they’ll transport you in a few minutes.

(See, Disposition Transcript, Jurie28, 2007, at pp.19-23.)
F. Post Trial Matters
On June 28, 2007, Petitioner’s counsel filed a Motion for New Trial. The key ,element'slt';iﬁ;:. -
" the motion were the assertions that the evidence proffered by the State was insufficient to sustain -

a proper conviction because it did not meet the-reasonable doubt standard required for-criminal -

proceedings,v and that the Southern West Virginia Regional Drug and Violent Crime Task Force
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failed to have a female officer conduct a search of the Confidential Informant before and aﬁgr the - -

Confidential Informant had unaccounted for monies during the first videotaped drug transaction -

which occurred on September 13, 2005.

On June 28, 2007, the trial court deniedthe Motion for New Trial. The Court found that .

the defendant received a fair trial and that the defendant admitted that he committed a crime:on -

the witness stand. The Court further found that the Petitioner’s arguments for a new trial were

based more on the weight of the evidence, rather than its admissibility.

On November 13, 2007, the Court entered-an Order denying the Petitioner’s Motion for = -

Reconsideration of Sentence.

On February 26, 2008, the Petitionet’s counsel filed a Motion for Reconsideration: of

Sentence. On March 18, 2008, the Court denied the Petitioner’s Motion, stating that the s‘eﬁtﬁnce

was justified by the records in this case.
G.  Appeal to the West Virginia Supreme Court of Appeals-Refused
On November 15, 2007, the Petitioner, by counsel, Michael P. Cooke, Esq., filed a

Petition with the West Virginia Supreme Court of Appeals praying for an appeal from the =

judgment and sentence rendered upon him on June 28, 2007, in the Circuit Court of Mercer - - ‘~

County. The Petitioner’s Petition for Appeal-wasbased on the following grounds:

1. The Task Force failed to assure to (sic) that the female C.I. did not have
contraband on her person because they failed to thoroughly search
the female C.L; therefore, the evidence obtained by the C.I. in the-
alleged deliveries was tainted.

The Petition was refused by the West Virginia Supreme Court of Appeals on February -

13, 2008.




THE PETITIONER’S PETITION FOR 'WRIT OF HABEAS CORPUS

AD SUBJICIENDUM UNDER W.VA; CODE § 53- 4A-1/PETITIONER’S
AMENDED PETITION FOR ' WRIT OF HABEAS CORPUS/LOSH
CHECKLIST/RESPONSE TO AMENDED PETITION FOR WRIT OF HABEAS
CORPUS

for Post Comnctmn Habeas Corpus

On August 25, 2009, the Petitioner filed his Petition for Writ of Habeas Corpus in the ..

Circuit Court of Mercer County, by and through his counsel, David D. Perry, Esq. The Petitioner -

raised the following grounds in his Petition:

GROUND ONE

VARIOUS INSTANCES OF PROSECUTORIAL MISCONDUCT BY ASSISTANT © -

PROSECUTING ATTORNEY SCOTT ASH DEPRIVED MR. KING OF A FAIR TRIAL -
AND HIS RIGHT TO DUE PROCESS-:CONTAINED IN THE 14™ AMENDMENT OF ‘
THE UNITED STATES CONSTITUTION AND ARTICLE HI, SECTION 10 OF THE

WEST VIRGINIA CONSTITUTION.

GROUND TWO
DETECTIVE CHARLIE SMOTHERS IMPROPERLY TESTIFIED REGARDING OTHER.

CRIMES, WRONGS, OR ACTS PURSUANT, TO RULE 404(b) OF THE "WEST
VIRGINIA RULES OF EVIDENCE WITHOUT MR. KING BEING PROVIDED: PRIOR"

NOTICE FROM THE STATE AND WITHOUT A MCGINNIS HEARING BEING -

CONDUCTED.
GROUND THREE
'~ THEREPRESENTATION OF MR. KINGBY ATTORNEY JASON R. GRUBBDURING

PRELIMINARY AND PRETRIAL. PROCEEDINGS CONSTITUTED INEFFECTIV E'
ASSISTANCE OF COUNSEL.

GROUND FOUR

THE REPRESENTATION. OF MR. KING BY ATTORNEY MICHAEL P. COOKE
DURING PRETRIAL PROCEEDINGS AND TRIAL CONSTITUTED INEFFECTIVE




ASSISTANCE OF COUNSEL. .
GROUND FIVE

THE STATE ELICITED AND INTRODUCED PERJURED TESTIMONY - FROM
DEBORAH BOOKER REGARDING HER EMPLOYMENT. , ,

Upon review of this Petition, the Court requested Mr. Perry to file an Amendcd‘rl?eﬁft-fbjn?f"‘“f»
to reflect the new warden, Adrian Hoke, as the'Respondent.

The Amended Petition

On February 2, 2010, the Petitioner, by counsel, filed the Petiﬁoner’s Amended.Péti’tjbﬁ:; f »
for Writ of Habeas Corpus. Counsel raised the:same grounds as those raised in'the original--

Petition for Writ of Habeas Corpus 4d Subjiciendum.

On May 18, 2010, the Petitioner, by"coun;el', Natalie N. Hager, Esq., filed the Peﬁtio‘ner’s{“ ‘
Second Amended Petition for Writ of Hahe&s‘ﬂkirpﬁs, Ad Subjiciendum. Ms, Hager was’ |
substituted as counsel for the Petitioner due to Mr. Perry’s retirement.? Counsel raised the
following grounds:

GROUND ONE

THE PETITIONER WAS DENIED EFFECTIV E ASSISTANCE OF COUNSEL AT THE
PRELIMINARY AND PRETRIAL PRQCEEDIN GS AS WELL AS AT TRIAL..

A, Attorney Grubb’s advice that the Petitioner waive his preliminary hearmg
without first fully educating him'of its purpose constituted ineffective =
assistance of counsel.

B. Attorney Grubb’s failure to-condtict the Petitioner’s preliminary heanng\mt}nn R

’0On March 4, 2010, the Court enteréd-ari-Order permitting Mr. Perry to withdraw as -

counsel for the Petitioner due to his pending retirement and set a status hearing for April 5; 20 0 “
to'appoint new counsel. The Court entered an- Order on April 5, 2010 appointing the Harveyand .

Janutolo Law Office.
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the required twenty (20) day period under Rule 5 of the West Virginia Rule. of
Criminal Procedure constituted ineffective assistance of counsel.

The Representation of the Petitioner by Attorney Michael Cooke during pretnal
proceedings and trial constituted ineffective assistance of counsel.

1.

Attorney Cooke’s failures to schedule and conduct a suppression heanng
constituted ineffective assistance of counsel.

Attorney Cooke’s failure to-demand and receive a formal State’s Answer
To the Petitioner’s Omnibus Discovery Motion, conduct a discovery -
conference, and relay the results and nature thereof to the Petitioner.
constituted ineffective assistance of counsel.

Attorney Cooke’s failure to advise the Petitioner of the existence'and
effects of West Virginia Code § 60A-4-408 as it pertained to sentencing
constituted ineffective assistance of counsel.

Attorney Cooke’s failure'to conduct an adequate and mearningful voir.dire ~
of the potential jurors in this matter constituted ineffective assistance’of = -
counsel.

Attorney Cooke’s failure to attempt to advance a theory of defense during o
the Petitioner’s opening’statement constituted ineffective assistance of =
counsel.

Attorney Cooke’s failure-to fully advise the Petitioner of the nature of his .~
right to testify in his own ciefense and the potential consequences of hxs '
testimony constituted ineffective assistance of counsel.

Attotney Cooke’s failure'to object to prosecutorial misconduct and other' -
inadmissible evidence at trial constituted ineffective assistance of counsel.

GROUND TWO

THE PETITIONER WAS DENIED DUE PROCESS AND A FAIR TRIAL PURSUANT -
TO THE 14™ AMENDMENT OF THE' UNITED STATES CONSTITUTION AND-
ARTICLENIISECTION 10 OF THE WEST VIRGINIA STATE CONSTITUTIONDUE TO-"’
THE PROSECUTORIAL MISCONDUCT AT TRIAL.

A.

Assistant Prosecuting Attorney Scott Ash improperly interjected his: personal
opinion regarding the credibility.of a State’s witness, Sergeant Smothers, in- wolatlen

~ of the Petitioner’s constitutional right to-a fair trial and due process.  °
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B. Attorney Ash improperly interjected his personal opinion and argument in: the N
State’s opening statement resulting in prejudice and in violation of the Petitioder’s .
constitutional right to a fair trial and due process.

GROUND THREE

THE PETITIONER WAS DENIED DUE PROCESS PURSUANT TO THE R
FOURTEENTH AMENDMENT OF THE UNITED STATES CONSTITUTION AND -

ARTICLE IlI SECTION 10 OF THE ' WEST VIRGINIA STATE CONSTITUTION DUE s

TO THE JUDICIAL MISCONDUCT.
GROUND FOUR

THE PETITIONER WAS DENIED DUE PROCESS BY FAILURE TO INDICT
BEFORE THE SECOND TERM OF COURT PURSUANT TO W.VA. CODE §
62-2-12.

GROUND FIVE
THE PETITIONER’S CONVICTION WAS BASED ON INSUFFICIENT EVIDENCE.
‘GROUND SIX |

SERGEANT CHARLIE SMOTHERSTMPROPERLY TESTIFIED REGARDIN G OTHEERi ’
CRIMES, WRONGS OR ACTS PURSUANT TO RULE 404(b) OF THE WEST '
VIRGINIA RULES OF EVIDENCE WITHOUT PROVIDING THE PETITIONER -
PROPER NOTICE FROM THE STATE AND WITHOUT A MCGINNIS HEARING
BEING CONDUCTED. .

A. Detective Smothers’ testimony regarding the reasons the Petitioner wanted-a “blunt” .
and how he would use it constituted 404(b) evidence of other crimes, wrongs or-
acts and was inadmissible. ‘

B. Sergeant Smothers’ testimony regardmg the Petitioner travehng to Columbus’ to
obtain illegal drugs constituted'404(b) evidence of other crimes, Wrongs-or acts
and was inadmissible.

GROUND SEVEN

THE EVIDENCE OBTAINED BY THE CONFIDENTIAL INFORMANT WAS Sl
TAINTED BECAUSE THE SOUTH.E  '?: "WEST VIRGINIA TASK FORCE FAILED TO-‘ :
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THOROUGHLY SEARCH THE CONFIDENTIAL INFORMANT AND ENSURE THAT
SHE DID NOT HAVE CONTROLLED SUBSTANCES ON HER PERSON BEFORE ‘
SHE ENTERED INTO THE ALLEGED DRUG TRANSACTION.

GROUND EIGHT .
THE STATE ELICITED AND ]NTRODUCED PERJURED TESTIMONY FROM =
DEBORAH BOOKER REGARDING HER EMPLOYMENT AT PRINCETON" E
COMMUNITY HOSPITAL AND OUTBACK STEAKHOUSE. :

GROUND NINE

A SENTENCE OF FOUR TO SIXTY YEARS IN THE PENITENTIARY IS EXCESSIVE =~
AND DISPROPORTIONATE TO THE CHARACTER AND DEGREE OF THE OFFENSE *

. PURSUANT TO THE EIGHT AMENDMENT OF THE UNITED 'STATES: T
CONSTITUTION AND WEST VIRGINIA STATE CONSTITUTION ARTICLE-II, = .
SECTION §.

At the habeas hearing, in addition to thé above grounds, the Court determined the
particular grounds raised by the Petitionet according to his Losh checklist, by going through:each:. -
and every entry on the checklist on the record.  Each ground is further discussed in the |
appropriate section below.
Requested Relief
The Second Amended Petition requests‘that this Honorable Court grant his Petition for- e

Writ Qf Habeas Corpus and all the relief encompassed therein.

“The Losk Checldist
Waived Grounds: In his Losh Checklist, the Petitioner waived the following grounds for
relief: | AA
Lack of trial court jurisd‘icfion.

Unconstitutionality of statute under which.conviction obtained.
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Indictment showing on its face that no offense was committed.
Prejudicial pretrial publicity.

Involuntary guilty plea.

Mental Competency at time of crime.

Mental Competency at time of trial/plea; cognizable even if not asserted at proper;tilg;é; or ..
if resolution not adequate. '

Incapacity to stand trial/enter into plea due to drug use.

Language barrier to uriderstanding tﬁé‘”proceedmgs.

Denial of counsel. ‘ | | | .’ ~ o ” .
Unintelligent waiv'er of cmmse‘l.~

Failure of counsel to take an appeal.

Consecutive sentence for same transaction.

Coerced confessions.

Suppression of helpful evidence by prosecutor.

Unfulfilled plea bargains.

Information in pre-sentence report erroneous.

Ineffective assistance of counsel.

Double jeopardy.
[rregularities in arrest.
Excessiveness or denial of bail.

[llegal detention prior to arraignment.

Irregularities or errors in arraignment.
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Challenges to the composition of grand jury, or to its procedures.
Defects in indictment.

Improper venue.

Refusal of continuance.

Refusal to subpoena witnesses.

Prejudicial joinder of defendants.

Lack of full public hearing.

Non-disclosure of Grand Jury minutes: =

Refusal to turn over witness notes after witness has testified.
Claim of incompetence at time of‘offéﬁse,«as opposed to time of trial.

Constitutional errors in evidentiary rulings.

Instructions to the jury.

Acquittal of co-defendant on same charge:”
Defendant’s absence from part of the proceedings.

Improper communications between prosecutor or witness and jury.

Question of actual guilt upon an-acceptable guilty plea.
Mistaken advice of counsel as to parole orprobation eligibility.

Amount of time served on sentence, to'be served, or for which credit applies.

Asserted Grounds: the Petitioner asserted:the following Losh grounds:
Denial of speedy trial.

State’s knowing use of perjured testirhoﬁy.

Ineffective assistance of counsel.
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No preliminary hearing.

Failure to provide copy of indictment'to defendant.
Pre-trial delay.

Claims concerning the use of informers-to convict.
Claims of prejudicial statéments'by trial judge.
Claims of prejudicial staten;ents by the prosecutor.
Sufficiency of evidence.

Severer sentence than expected.

Excessive sentence,

The Response

Amended Petition for Writ of Habeas Corpus on?june 22,2010.

The Respondent, by and through the Prosecuting Attorney, filed a response to the Second:

As to the Petitioner’s assertion that the Petitioner’s conviction was tainted by improper. *

conduct on the part of the prosecuting attorney, the State responded that Mr. Ash’s comen.ts}d&

| riot rise to the level of egregious conduct. The State further responds in that Mr. Ash co,uld’ingt‘if-'

remember Charlie Smothers’ name during voir dire, although he had known Mr. Smotheérs for -

‘twenty years and made a reference to the length of time as a self;deprecéting joke. The S,tét;@’:' |
- further argues that this issue was not raised directly on appeal and is therefore, waived in a \-" )
‘Subsequent habeas corpus review. Additionally;the State cites State v. Sugg, 193 W.Va. 388,
456 S.E.2d 469 (1995) as providing guidance for a claim of prosecutorial misconduct.

The State next answered the assertion concerning the Petitioner’s denial of effective . ‘/
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counsel. The State argues that the Petitioner’s counsel acted reasonably and that the Petitioner’s .
assertions have no merit. The State further argues that the Petitioner’s counsel testified atsﬁm;f“ : ’_:
omnibus hearing stating that the Petitioner failed'to provide him with any information.about - .. -

alleged witnesses, thus making it impossible for his counsel interview them. Finally, 'thé‘:‘Stéte? . o

asserts trial counsel hired a private investigatorto-assist with the Petitioner’s case but thatthe .=~ -

lack of cooperation from the Petitioner handicapped it in locating these people. ‘
Concerning the claim of bad acts pursuant to Rule 404(b) of the West Virginia Rulesquf L
Evidence, the State argues the testimony about'a “blunt” cigar was unsolicited and an in.‘ﬁ‘levéntj :
diversion, and that the hypothetical uses for a cigar had no material impact on the jury’s'verdict:
Finally, as to the Petitioner’s claim that Deborah Booker’s employment had an effect 0;1 :
the jury’s verdict, the State argues that her employment is irrelevant to the verdicts in'this.case’ - -
The State further argues that the Petitioner clearly appears in the video recordings of the

transactions for which he was convicted.

IT. PISCUSSION

Habeas Corpus is “a suit wherein probable cause therefore being shown, a writ isissued -

which challenges the right of one to hold anotherin custody or restraint.” Syl. Pt. 1, State ex rel. IR

~Crupe v. Yardley, 213 W.Va. 335, 582 SE2d 782 (2003).* “The sole issue presented in a;haﬁéésj’“ Do

corpus proceeding by a prisoner is whether he is restrained of his liberty by the due process of o

/

# See also Syl. Pt. 4, Click v. Click, 98"W.Va. 419, 127 SE2d 194 (1925).
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law.” Id. at Syl. Pt. 2. “A habeas corpus petition is not a substitute for a writ of error’ inthat -~

ordinary trial error not involving constitutional violations will not be reviewed.” Id. at Syl.Pt.3. E

In State ex rel. McCabe v. Seifert, the'West Virginia Supreme Court of Appeals
‘delineated the circumstances under which a post-conviction habeas corpus hearing'is available; .

as follows: )
[1] Any person convicted of a crime and [2] incarcerated under sentence of
imprisonment therefore who contends [3] that there was such a denial or
infringement of his rights as to render the conviction or sentence void under -
the Constitution of the United States orthe Constitution of this State, or both,
or [4] that the court was without jurisdiction to impose the sentence, or [5] that
the sentence exceeds the maximum authorized by law, or [6] that the conviction
or sentence is otherwise subject to collateral attack upon any ground of alleged
error heretofore available under the common-law or any statutory provision of
this State, may, without paying a filing fee, file a petition for a writ of habeas
corpus ad subjiciendum, and prosecute-the same, seeking release from such
illegal imprisonment, correction of the sentence, the setting aside of the plea,
conviction and sentence, or relief].]

220 W.Va. 79, 640 S.E.2d 142 (2006); W.Va. Code § 53-4A-1(a)(1967)

Our post-conviction habeas corpus statute; W.Va. Code §53-4A-1(a) et seq., -“cj}caxlyz‘_‘fﬁ s

contemplates that a person who has been convicted of a crime is ordinarily entitled; as a m_aft@.rof | o

 right, to only one post-conviction habeas corpusproceeding during which he must raise all .
‘grounds for relief which are known to him-or Wh’ich he could, with reasonable diligence,

~ discover.” Syl. Pt. 1, Gibson v. Dale, 173 W.Va. 681, 319 S.E.2d 806 (1984).5

5 A writ of error is a writ issued by an: appellate court to the court of record where a-case

is tried, requiring that the record of the'trial be sent to the appellate court for examination: allegeds
Wrrt of €rror. D1ct1onary com. Randorn House

“See also Losh v. McKenzie, 166 W.Va. 762, 277 S.E.2d 606 (1981).



www.htt.p:lldictionary.reference.com!browse/wrifoferror

“A prior omnibus habeas corpus heaﬁngsis res judicata as to all matters rais,ed: and;as';tp o
all matters known or which with reasonable diligence could have been known; however, an
applicant may still petition the court on the followiﬁg grounds: (1) ineffective assistance of .-

- counsel at the omnibus habeas corpus hearing; (2) newly discqvered evidence; (3) or, a changem
the law, favorable to the applicant, which may be applied retroactively,” Syl. Pt. 4, Loshv. . - |
McKenzie, 166 W.Va. 762, 277 S.B.2d 606 (1981).

A habeas corpus proceeding is cml innature. “The general standard of proof in cml

cases is preponderance of the evidence.” Sharan B.W.V. George B.W., 203 W Ya. 300, 303 507 R

S.E.2d 401, 404 (1998).

In Gibson v. Dale, 173 W.Va. 681; 319'S.E2d 806 (1984), the West Virginia Supreme: "+ -

Court of Appeals held that:

(a) habeas corpus petitioner is entitled to careful consideration of his

grounds for relief, and the court before which the writ is made returnable o

has a duty to provide whatéver facilities and procedures are necessary:
to afford the Petitioner an adequate opportunity to demonstrate his.
entitlement to relief. Syl Pt.s.

“Whether denying or granting a petltlon for relief for writ of habeas corpus, the cxrcmt

court must make adequate findings of fact and: conclusions of law relating to-each contention - =

advanced by the petitioner, and to state the gréuﬁ&fszupon which the matter was determined:” - -

Coleman v. Painter, 215 W.Va. 592, 600 8.E.2d'304 (2004).

FINAL LIST OF GROUNDS ASSERTED FORISSUANCE OF A WRIT OF
HABEAS CORPUS, AND THE COURT’S RULINGS THEREON "

The Court has carefully reviewed aﬂ{thé%ﬂéadings filed in this action, the transcnptof o e

the omnibus hearing, the Court file in the undgrlyi%ig criminal action, and substantial portions of ~. "~ -
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- " the transcript of the pre-trial hearings and the trial, and the applicable case law.
This Court must further determine whether the trial court made any other error m1ts : |
rulings that unfairly prejudiced the Petitioner. - o
Accordingly, this Court now answers-the: following questions:

Claim A: The Petitioner was denied effective assistance of counsebat the - SE
preliminary and pretrisl proceedings as well as-at trial. e

The Petitioner’s Argumenf:
The Petitioner argues that the Petitioner’s counsel was ineffective basedonMr S

Grubb’s waiver of a preliminary hea’riﬁg, M Grubb’s failure to conduct a preliminary- heanng Ll T

within the required twenty (20) day period under Rule 5 of the West Virginia Rules ofcmmnal PR S

- Procedure, Mr. Cooke’s failure to schedule-and conduct a suppression hearing, Mr: Cook:c."s}}_;f AR L

' failure to demand and receive a formal State’s‘answer to the Petitioner’s Omnibus Disoevgrif, o B
" Motion, conduct a discovery conference and-relayithe nature of the results thereof'to the -

Petitioner, Mr. Cooke’s failure to advise the Petitioner of the existence and effects of West: -

Virginia Code § 60A-4-408 as it pertained-to fséntencing, Mr. Cooke’s failure to conduct an?5f v ]
“adequate and meaningful voir dire of the potential jurors, Mr. Cooke’s failure to advance a- : ;

“theory of defense during opening statements,:Mr.Cooke’s failure to fully advise of the name oo

'his right to testify and the potential consequenices of such testimony, and Mr. Cooke’s failareto =" * -

" object to prosecutorial misconduct and othef*iﬁii&tﬁjssible evidence at trial.

The Respondent’s Answer. See,” Sectkiorfﬂ,- above.

Claim A: Findings of Fact and Conclusions of Law. The Cou;rt*makesathérfofléﬁiiﬁ;g-‘#« |

. specific findings of fact and conclusions of Ianirégarding' Claim A:
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(1) The West Virginia Supreme*?;‘«.burt of Appeals stated the test to-be
applied in determining whetherlcojunsel was effective in State v. Miller:

In the West Virginia courts, claims of ineffective assistance of counsel | o
are to be governed by theﬂtwmpronged test established in Stricklandv.

Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984):

(a) Counsel’s performance was deficient under an objective standard. of ~

reasonableness; and (2) there is reasonable probability that, butfor - o

counsel’s unprofessmnal errors, the résult of the proceedings would have

been different. Statev. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995), syl:
pt. 5.

(b) The West Virginia Supreme Court of Appeals has also stated that: -

Where counsel’s performance, attacked as ineffective arises from

~ occurrence involving strategy, tactics, and arguable courses of action;’ his -
conduct will be deemed effectively assistive of his client’s interests; unlcss
no reasonably qualified defense attorney would have so acted in'the
defense of the accused. ‘State ex rel Humphries v. McBride, 220 W.Va.
362, 645 S.E.2d 798 (2007) syl. pt. 5. In accord, Syllabus point 21, State
v. Thomas, 157 W.Va. 640, 203 S.E.2d 445 (1974).

(¢) Further, the West Virginia Supreme Court of Appeals has 'héld-’that"ff? T

[i]n reviewing counsel’s performance, courts must apply an objectwe
standard and-determine ‘whether, in light of all the circumstances, the.

identified acts or omissions were outside the broad range of professmnally

competent assistance-while at the same time refraining from cngagmg in-
“ hlnd31ght or second-guessing of trial counsel’s strategic decisions.- Thus; -
a reviewing court ask Whether a reasonable lawyer would have acted,
under the circumstances, as defense counsel acted in thecase at issue.
State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995) syl. pt. 6.

(2) The West Virginia Supreme Court-of Appeals has consistently recognized thata.

preliminary hearing is not a constitutionally mandated proceeding. That was recogmzed e

in Syl. Pt. 1, Lycans v. Bordernkircher, 159 W.Va, 137, 222 S.E.2d 14 (1975‘)1»(0133173-.1{&;!1‘:" -
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on other grounds by Thomas v. Levere%té: 166 W.Va. 185,273 S.E.2d 364 (1_98()));'1-‘1?1_1;” :
United States Supreme Court held in Coleman v. Alabama, 399 U.S. 1, 90 S.Ct. 199'9.;; 26

L.Ed 2d 387 (1970), thata preliminary‘; hearing is not a constitutionally mandated - .

proceeding. See also, Guthrie v. Boles, 261 F.Supp. 852 ( N.D. W.Va.1967), Gibsb?g‘?y.i;" : .
Mckenzie, 163 W.Va. 615, 259 S.E.2d 616:(1979), State ex rel. Rowe V. Ferguson,165." "T . L
W.Va. 183, 268 S.E.2d 45 (1980); Desperv. State, 173 W.Va. 494,318 S.E.2d 437 = e

(1984), Peyatt v. Kopp, 189 W.Va. 114,428 S.E.2d 535 (1993) and Rule 5.1 of the West i

Virginia Rules of Criminal Procedure. Moreover a preliminary hearing may-be- wawed e
under syl. pt. 3 of Lycans.

(3) The Court finds that the Petitioner is not constitutionally mandated to receive a

preliminary hearing. The Court further finds that the Petitioner waived his preliminary * -~~~
hearing. Therefore, the Court finds and ‘coneludes that this claim is without merit. -~
(4) The Court finds that under syl. pt. 2, State v. Harr, 156 W.Va. 492, 194 S.E.24652 o

(1973) a suppression hearing entails the fetlowmg:

“A hearing on the admxssxblhty of evidence allegedly obtained by:.an’"
unlawful search contemplates & meaningful hearing, at which both: the I
state and the defendarit'should be afforded the opportumty to. producc ““““ S
evidence and to examine and cross-ekamine witnesses.” '

(5) The Court finds that the Petitioner’s counsel reviewed the audio/video recordmgof

the Petitioner and determined that a suppression hearing was not necessary because it-was PR St
properly obtained according the following testimony of Mr. Cooke:

Q: And did you obtain ari-audio/video recording?

A: ch.A
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Q: Did you move to suppress any of this evidence?

A: No, based on my-analysis of the evidence, it was properly obtained: |
Q: Okay. What—do yourtemember watching some of the videos?

A: Somewhat, yes.

Q: Would it be a accurate statement if I said Mr. King was not 1dent1ﬁed
in two of the video tapes’? o

A: The first one mvolwng ‘Ms.~Ms. Booker, I would agree with that. '"Thé
third video which was the charges I believe Mr. King was acquitted-on,
that was a very fuzzy vague video, and I don’t think you could se¢ hmr on.
that one either, 4

Q: But you didn’t move'to suppress those videos?

A: No. They were~they were based upon my-my opinion and analysls of‘
case law and the proper rules, they were collected-that evidence-was: .~
callected properly. ‘

Q: Did you analyze whether it was reliable evidence?

A: It appeared to be an accurate deplctlon of what occurred.

Q: Did you analyze whether the—-where (inaudible), would that be. more’”
prejudicial or probative?

A: Well, it seemed to.me it would be a benefit to him that their—tHat the - f i -
State was presenting, yowknow, we’re charging Mr. King with this drug -
transaction and here’s our ewdence, but he’s not on the tape. So'it: seemed
to me it would be beneﬁclal

(See, Omnibus Habeas Corpus Hearing Transcript, pp. 36-38).
(6) The Court finds that the Petitioner’s'counsel’s trial strategy to not suppfcssuvidc:ds%ﬁiafi}:, e
were arguably vague does not rise to the level of ineffective assistance of counsel,. - -

(7) The Court finds that a discovery conference was not requested or held inthe-

Petitioner’s criminal case. See, Wesf‘Viiginia Trial Court Rule 32.03, West‘Vlrgma S g




Rules of Criminal Procedure Rule 16.

(8) The Court finds that the Petitioner’s.counsel did not request the trial court to makea -
ruling on the Petitioner’s Omnibus Discai}ew motions. | |

(9) The Court finds that the Petitioner’s silence at the trial level constitutes a waivér’:oﬁ o | .
his objections. See, State v Moran,- 168"W . Va. 688, 285 S.E.2d 450 (1981), State v .
McKinney, 178 W.Va. 200, 358 S.E.2d 596 (1987). o
(10) The Court finds that the standard for determining prejudice in discovery matters™ . o
involves a two-pronged analysis: “(1) did the non-disclosure surprise the defendantona
material fact, and (2) did it hamper the preparation and presentation of the defendant,?% L |
case.” See, State ex rel. Rusen v. Hill; 193°W .Va. 133, 454 S.E.2d 427 (1994),.~ciﬁng__:js}§§itfé?( S
v. Miller, 178 W.Va. 618, 624, 363 S;E.2a 504, 510 (1987). ‘
' (1 1) The Court finds that the Petitioner was not surprised of a material fact.

(12) The Court finds that the Peﬁﬁo’r}ef“WaS" not hampered in his preparation.and”
presentation of his case.

(13) The Court FINDS andCONCLUBESthat the Petitioner was not prejudiced:by/th S

failure to disclose any exculpatory evidence or discovery which would haveass1stedhls

case.

(14) The Court FINDS and CONCLUDES that it has not been presented with anyfact™ . * "~ =~

or issue which could have been leatned indiscovery that was prejudicial to the Petitioner. - |
(15) The Court FINDS and CONCEES*that the Petitioner has failed to prove'by:" N
a preponderance of the evidence that hehas met either prong under Rusenv. Hill. |

(16) The Court FINDS and CONCEUDES that the Petitioner’s counsel d‘id’fnot;féﬂ’t&é,
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" discover any material facts which hampered the preparation and presentation of his case, o

(17) The Court FINDS and CONCEUDES that the discovery issueadoes.notrisé:t&ﬁ;;ié; L

level of ineffective assistance of counsel.

(18) The Court finds that voir dire was'defined in West Virginia Human Rights - o

Commission v. Tenpin Lounge, Inc.,158'W.Va. 349, 211 S E.2d 349 (1975):

Voir Dire examination is designed to allow litigants to be informed-ofall

relevant and material matters thatmight bear on possible disqualification:

of a juror and is essential to & fair and intelligent exercise of the right to

challenge either for cause or peremptonly Such examination must be

meaningful so that the parties may be enabled to select a jury competent? 1o

judge and determine the facts in issue without bias, prejudice or pamahty L

As said in State v. St nestree‘_f 112 WVa 688, 166 S.E. 378 (1932}, quotmg R
Va. E. ~ “Another requisite-: R

of a fair tnal is a fair jury.”

(19) The Court finds that the voir dire:was very short and does not appear to have : :
generated much information which could have assisted the Petitioner-in selecting é-; L
(20) The Court finds that the Petitioner was indicted on three separate counts.of Dehvery B _
of a Schedule If Controlled Substancé;fTéiWit: Hydromorphene and one countofi’z’:- o - |
Conspiracy to Deliver a Schedule Il Controlled Substance, To-Wit: Hydrgmorphéﬁefis .
(21) The Court finds that npt wﬁthstandingfthe inadequacy of the voir dire, the jury’ .

reached a fair verdict based on the evidence available to it.

(22) The Court FINDS and CONCLUDES that any inadequacy of voir dire does notrise
to the level of ineffective assistance ofcounsel.
(23) The Court finds that Trial Court Rule'42.04 (a) states the following concerning - = -

opening statements:
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At the commencement of the trial in a criminal action, the State and the defériﬂéﬁt o

may make non-argumentative opemng statements as to their theories of the:.case- A

and the manner in which they-expect to offer their evidence. If the trial isto'a Jury, .
unless the court directs otherwise the opening statements shall be made 7
immediately after the jury is'impaneled. If the trial is to the court, the opemng
statements shall be made immediately after the case is called for trial. Thecourt, = . -7
on request by the defendant, may defer the opening statement for a defendant: untxl o
the time for commencing presentation of that defendant’s direct evidence. - N o
Opening statements shall be subject to time limitations imposed by the court.” I

the action involves more than-one defendant, the court after conferring with the -~
parties to the action, shall determine the order and time of the opening statements..

(24) The Court finds that Judge Knight instructed the jury as to the purpose of opening-

statements as follows:
Counsel will presently make: their opening statements in which they will tell us .
what they believe the evidence will show. The opening statements-are nelther
arguments nor evidence and should'ndt be considered as such. You should glve
you should give the lawyers for'each'side your indiv...indiv...your undivided:- -
attention because what they have to say will simplify your task of relating the:- A
testimony of each individual witness to the total of all the evidence offered dunng*’f
the trial. )
(See, Trial Transcript, pp. 27-28).

(25) The Court FINDS and CONCLUDES that the opening statement serves as a gmde ST

for the jury of what a party-intendsto- ﬁté%/e' through their evidence butthatitisnot .

evidence in itself,

(26) The Court FINDS and C()NCLUDES that although the Petitioner’s counsel did= B
not conduct a lengthy opening statement, failure to make an adequate opening isnota | B

basis for habeas corpus relief,

(27) The Court FINDS and CONCLUDES that any inadequacy of the opening statement > ‘-

does not rise to the level of ineffective assistance of counsel.

(28) The Court finds that a criminal defendant must be made aware of his right to: testrfy i ﬂ'. .
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or remai;1 silent as set forth in State v: Neuman, 179 W.Va. 580, 371 S.E.2d 77

(1988):

(1) A trial court exercising appropriate judicial concern for the consti?tutionat-’. L
right to testify should seek to assure that a defendant’s waiver is voluntary,

knowing, and intelligent by advising the defendant outside the presence of

the jury that he has a right to-testify, that if he wants to testify then no one can

prevent him from doing so, that'if he testifies the prosecution will be allowed:= *- =
to cross-examine him. In connection with the privilege against self-incrimination SR
the defendant should also be advised that he has a right not to testify and that If

he does not testify then the jury canbe instructed about that right. syl. pt. 7. =

(29) The Court finds that during the trial, the trial Court held a bench canferencé:~wi:tﬁftﬁ§5:~ ]

Petitioner and counsel mformmg him of his right to testify and his right not to- testlfy

accor(hng to the following testlmony
MR. COOKE: I'd like to call Mr. King.
THE COURT: Okay. Come up to the Bench first.
MR. ASH: Certainly sir.
THE COURT: Come upto the bench first.

BENCH CONFERENCE: -

THE COURT: Mr. ng, you:don’t have to testify unless you-want: to

THE DEFENDANT: Iwantto. I want my part to be....I want my storyto =
be heard. : -

THE COURT.: I’'m going 'to'explain some of your rights, if that’ sokay s
THE DEFENDANT: Okay. |
THE COURT: You don’t have to testify?

THE DEFENDANT: Okay.

THE COURT: If you-do'testify, you’ll be treated like any other witriegs: .
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THE DEFENDANT: All right.
THE COURT: You won’t'be treated different because you're ontnal L

! THE DEFENDANT: Right. I understand.

THE CQURT: You’ve discussed this with your lawyer? | |
THE DEFENDANT: Yes. : , -
THE COURT: And::tﬁat-’sf want (sic) you want to do. L
THE DEFENDANT: Ygs.

THE COURT:; Okay.

(See, Trial Transcript, pp.'113-114).

(30) The Court finds that Michael Cooke testified at the Petitioner’s Omnibus»HaEeas‘i_mg B S

Corpus hearing regarding the Petitioner’s'desire'to testify during the trial as follows:

Q: (by Joe Harvey, Esq.)-What-how did you handle Mr. King to try: to
testify?

A: T-well, generally, T will discuss—I will tell folks that they have the *~ " - -
optlon to testify if they so choose. They also have the option or right to's'jfr‘, -
remain to silent. S

With Mr. King, it wasn’t a—I didn’t need to have that discussion-with'him; "
Mr. —Mr. King was probably one of the most adamant individuals.abor
testifying and telling theii'side of the case to the jury that-that Fve ever’ - *
experienced. He~he absohitely wanted his day in court. He wanted )
in court. He wanted to testify. He actually, Iwould describe him as"‘belng o

eager to testify. ‘ ‘

We-we did have a plea offer ori the table, which I mentioned to him,
he-he had no interest.: Hé~he wanted, he wanted-he wanted his- day in,
court, he wanted to: testlﬁ/ he wanted to tell the jury his side.of what. -
happened.

Q: So you didn’t even-explain to him he didn’t have to?
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A: Yes, I told him that he:didn’t have to, but he was adamant about . =~
* testifying.

Q: Okay. Did you describe to him the consequences of if. he chose to
testify?

A: 1 told him that he-would be, you know, that he would be crcss-*-cfégs};,,f;l .
examined and that, you‘consideration by the jury or it could be Uy
disregarded. .

Q: How did you prepare-him to testify?

A: We had a —I don’t know if-before the trial, we had a rather lengthy
telephone conversation: i may have been more than one, but Ido” - -
remember rather lengthy phone conversation about testifying and what he: ‘1 e
was going to say and'this'and that. , S '
Q: Do you recall actually-rehearsing his testimony or anythingf1ik'ezﬂi§t?’-‘t’fi‘vx";‘ G
A Specifically, I don’t remember that, no.

(See, Omnibus Hearing Transcript; pp. 47-48).

(31) The Court finds that the Petition'etvwanted to testify during the trial and wasaWa.re
the Neuman rights presented to him by-"t:he-Court. ’ ) | |
(32) The Court FINDS and CONCLUDES that there is no ground for habeas corpus s
relief available to the Petitioner on the isstie of his decision to testify.
(33) The Court FINDS and CONCLUBES that the other issues raised by counsel asto o |
ineffective assistance of counsel are addressed hereinafter. o

(34) The Court FINDS and CONCLUDES that the Petitioner has failed fo demonstrate

that it was reasonably probable that'the réstlts of the proceeding would have been: o S

different, but for counsel’s iaerformanée;

~ (35) The Court FINDS and CONCL j’ES"'that“the" Petitioner’s claims of ineffective - ERTE
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~ -.“The Pefitioner’s Argument:

assistance of counsel made in Claim:A are without merit,

:Claim B: The Petitioner was demedf"dne ~process and a fair trial pursuant to:the 14
Amendment of the Unite s Constitution and Article IT section

the West Virginia State Constitution due to the prosecutorial'miscon uct .
at trial. *

The Petitioner’s argues that the Assis'téhfi I/f’rosecuting Attorney improperly mtezjectcdhls
personal opinion regarding the credibility ofz'a,;State’-s witness, Sergeant Smothers‘;'bcca;usgé‘h % :
‘referred to knowing the witness for twenty years-and that he didn’t look like a polic,e.éﬂéélefr‘i: : "i"ff.‘ -

The Petitioner further argues that Mr: Ash’s statements of his personal relatmnsmpwﬁx i
Sgt. C.J. Smothers bolstered his credibility and‘that these statements are highly mproperunder ‘
State v. Sugg, 193 W.Va. 388, 456 S.E.2d 469/(1995). L
" The Respondent’s Response. See, Section Hil*above
<Claim B: Findings of Fact and Canclnsmns of Law. The court makes the followmg spcelﬁc 50
- findings of fact and cornclusions of law regardmg claim B: t

(1) The Court finds that“thesPéﬁftioner’ s argument is basically that the prosecutor ; |

made improper statements durmg his examination of Sergeant Smothers: regarc‘iz
the length of time that he'had: known the witness.
(2) The Court finds that the*Petlﬁéﬁer"ﬁmher argues that the prosecutor made ; A- _
impreper statements during’f'hiséfgpéning statement. v
(3) The Court finds that dunngthe opeﬁing- statement, the Petitioner mamtam 7
that the State improperly convieye‘d:;td the jury that the Petitioner was a notonous S

drug dealer as opposed to the:State: s‘ay»iﬁg {zvhat the evidence would show. o
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(4) The Court finds that the Petitioner further maintains that the improper - -~
characterization of the Peﬁtioner being a drug dealer immediately prejudice‘d%ﬂ:le? .
jury and denied him a fair trial. -
(5) The Court FINDS and- CONCLUDES that the West Virginia Supreme Court”
has held that a conviction';‘wa'il-l? not be reversed because of improper remarké; o

made by a prosecuting attorney:in his opening statement to a jury which"‘ddéno,tl}'ﬂ"

clearly manifest justice.” The:Court has long held that “[f]ailure to maketlmely T

and proper objection to remarks of counsel made in the presence ofthe jury, =~

during the trial of the case, constitutes a waiver of the right to raise the qué;st_iqnf‘ -

thereafter either in the trial court or in the appellate court.” State v. Davis; 205
W.Va. 569, 519 S.E.2d 582 (1999). |
(6) During his opening statément; the prosecutor stated that following:- *-‘Hg'?v}és”ff B

dealing Hydromorphone which is-also known as Dilaudid or ‘K-4"...”

He further stated: “No one will-confuse this with a Star Wars production butjygu L .

will be able to clearly see that on:September 13% the defendant, Andre ng,came :
to a vehicle driven by Ms. Babker;“:transacted business in her vehicle...” I
“You can see Mr. King very cle;a'.r\ly on the video. And you can tell that _the )
temperature is turned up insofar as he actually attempts to search her for & wiré at -
that time...” |
“In October he was selling drugs out of the house on Harrison Street‘-:ri:ght\ herem :
the city of Pﬁhceton.".” See Trial Transcript, pp. 29-31.

(7) Defense counsel did not object to the above statements during opening: ' -
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statements. The Court further finds that the jury was instructed by the Court:ithat -~ *
“opening statements are neither arguments nor evidence and should notbe .
considered as such.” See Trial Franscript p. 28. This instruction was given prior -

to the opening statements.

(8) Based on review of the opening statement, the FINDS and CONCLUD’ES
that the Prosecutor did not make: ariy improper statements "concemirjigvth:élu e

Petitioner which would have prejudiced him from the beginning of the trial: < ©
(9) The Court FINDS and"'CONCLUDES that the Petitioner’s claimof . I

prosecutorial misconduet made:in Claim AB is without merit.

Claim C: The Petitioner was denied duei process-pursuant the 14" Amendmentfo th
United States Constitution’and Article II Section 10 of the West- Vlrgm ‘
State Constitution due to'the (sm) judicial'misconduct. ’
'The Petitioner’s Argument:

The Petitioner argues that the HOndfz’iEl‘éfJudge Knight was prejudiced against the. . - |
Petitioner because he was from Columbus and‘not the Princeton area. The Petitioner cites: " .
the following statements by Judge Knight durinig-sentencing to support his argument:

- THE COURT: What..what the State believes.
I just believe that Mr. King is part of the problem down here. He. doesn t’fi o8
live here, he comes out of Ohio. He comes down here, with, ¢h, -

with...known as, eh, Cohlmbus B. Ibelieve. Somethingof that natﬁfe
Umm...just openly dealing.

And...and the evxdence or paﬂ of the report there shows that he’ kmd o G
moved into this house. And;eh, just none of makes sense, exceptifyou
look at it from somebody- that seems, to be, skilled at what they are domg;f'"l' L

And so as a result of i ;t, I'don’t believe that the Court can give much‘:~i; _ o
consideration to'him at alk:"And it is the judgment of this Court, heis”~ .~ .. .
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guilty by jury verdicts:in this case, which was on Count One and Count

Two of delivery of, eh,.controlled substance. And I hereby, each one of
them, sentence him in'the West Virginia terms of one to fifteen: years m
the penitentiary on-each: charge -

I direct that they be run consecutively. Umm..I also use 480.. 60A—43;103‘;
for an enhancement'to.double the penalties. And I direct that be. apphed 10,
the sentence.
(See, Disposition Transcript, pp. 22-23).

‘The Respondent’s Response.ﬂ The Respcnd‘enf;did not directly respond to this claiﬁ.

- “Claim C: Findings of Fact and Conclusionsiof Eaw. The Court makes the followi’ng«’«speciﬁcf'A o

findings of fact and conclusions of law regarding:claim C:
(1) The Court finds that the above-referenced comments from theCourt -
were made during the se;ﬁt‘enéing hearing and not during the trial A-befo:ré“_‘;f_"" .
the jury. 4
(2) The Court finds that no-witness testified during theOmmbusHearmg
held on August 2, 2010;:to'support the claim of judicial mi‘sconduct.'”v o
(3) The Court FINDS and C‘ONCL‘UDES that the real test for a
prejudicial statement is'its effect on the jury. See, Adams v..Cline Ice"->:
Cream Co., 101 vw;Va.3:5';’~::13‘1 S.E.2d 867 (1926).
(4) The Court FENDS:atid: CONCLUDES that the Peﬁﬁonerhasifaiflé&ii;  E
to prove his claim ofjudféiéli misconduct by Judge Knight duringzﬂié’:-:;éli ol

or testimony in supportvthqeof at the habeas hearing.
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. 'W.Va. Code § 62-2-12 he should have been mdmted by the end of the February 2006 term

Judge Knight in sentencing the Petitioner. See, State v. Grimes, 26 .
W.Va, 411, 701 S.E.2d 449 (2009), State-v. Goodnight, 169 WVa287

(1982), State v. Rogers, 167 W.Va. 358,280 SE2d 82 (1981).

(6) The Court FINDS and CONCLUDES that the Petitioner’s claimrof: -~

judicial misconduct made in-Claim C is without merit.

-, Claim D: The Petitioner was denied due process by failure to indict before: the se _
term of court pursuant:to’ W VA. (sic) Code § 62-2-12.

"The Petitioner’s Argument:
The Petitioner argues that the Petitioner'was arrested on October 11, 2005 but'wasnot ~ * -

" ‘indicted b); the Grand Jury until February 14; 2007 Petitioner further argues that pursuantto’

" Pétitioner states that he remained in the State’s custody through four terms of court, hegmmng mf;?ff - “

October 2005 through October 2006. The Petitioner argues that he should have beent-rclcasgd" o |
before the end of the second term of court for failure to indict. | "
, “’Ihéﬁ‘Réspandent’s Response. The Respondent.did not directly respond to this claim; -
'Claim D: Findings of Fact and Conclusioiis‘of Law. The Court makes the following spec:,ﬁc S
findings of fact and conclusions of law regarding claim D: |

(1) The Court finds that W, Va.;C;‘ode § 62-2-12, states the following; -

A person in jail, on & cnmmal charge, shall be discharged from"
imprisonment if he be not indicted before the end of the secend
term of court, at whlch he 1 is] held to answer, unless it appear-to

the court that material witnesses for he State have been enticed -

or kept away, or are prevented from attendanceé by sickness or.
inevitable accident; and except also-that, when a person in jail,

on a charge of having:committed an indictable offense; is not-
indicted by reason-of insanity at the time of committing the act, o
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the grand jury shallf‘i#exjtiﬁ?that:fact to the court; whereupon the .
court may order him to:be sent to a state hospital for the'insane,
or to be discharged. - ‘

(2) The Court finds that the Petmoner was arrested on October 10, 2005 (See
Criminal Court File, Criminal: Complamt dated 10-11-05, filed 3-15- 06)

(3) The Court finds that the Petitioner was arraigned on October 11, 2005, (See, o e
Criminal Court File, dated 10-11-05, filed 3- 15-06) A
(4) The Court finds that the Petmoner was comrmitted to jail on October 11 2005
(See, Criminal Court File, Jaik: Comnutment Order dated 10-11-05, filed 3. ‘:1-5': 06)
(5) The Court finds that a bond? of $50,000 was po_ste,d by professzcinali‘boridsmamnf;;_E 1 

Ratcliffe Bonding on October 11,2005 and the ?étitionerwasreIeasedaoﬁ:é’it?q_v e

11, 2005. (See, Criminal Couit File; Criminal Bail Agreement, dated 10-11:05, " - :
filed 3-15-06).

(6) The Court finds that the Petitioner was no’timprisqned for longer thantwo

terms.

(7) The Court finds that even' 1f‘ch13 statute applied the relief granted: forvwlatlo |
of the two term rule is rele%é*-ﬁétﬁ?mMimqeht to jail-and not a ban to | N
prosecution of the underlyirigvofféﬁse.

(8) The Court FINDS and CONCLUDES that the State has notvmlatedWVa e

Code § 62-2-12.

(9) The Court FINDS and CONCLUDES that the Petitioner’s claim of failure

to indict before the second: terméfcourt'made in Claim D is without merit:

The Petitioner’s convict‘imi%wii"s?%ﬁﬁse&‘on~in'sufﬁcientfe\?i&éncei -
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. The Petitioner’s Argument: ' ‘.

The Petitioner exgues that the video did not capture the alloged September 15, 2005 drug -~
" transaction and that the Prosecutor kept repeating that the video recordings from the wire' me .

- by the confidential informant were not “Hollywood quality.” The Petitioner furtherarguesmat o :

Detective Smothers conceded that the camera failed to show that a drug transactionhad g

transpired. The Petitioner further argues that-dueto the lack of clarity of the video and the - o
Smothers’ testimony that reasonable doubt exists regarding the Petitioner’s guilt. - | :
| The Respondent’s Response. The Respoﬁdeﬁtadi@ not direetly respond to this claim.
" Claim E: Findings of Fact and Conclusions:of Law. The Court makes the following spcciﬁc
findings of fact and conclusions of law regatdinig claim E: ,. :
(1) The Court finds that it is the function of the jury to weigh the .testirr}any“’::‘ o
at trial and to make crediﬁility-d@téﬁhinaﬁons. See, State v. Burton, 163W. Va

40, 254 S.E.2d 129 (1979).

(2) The Court FINDS and CONCLUDES that the jury weighed the

pmoffeviéence that was before it and determined that the Petitioner was guﬂtyof :
two counts of Delivery of‘ae‘Sshedui;e'H Controlled Substance, To-Wit: R
Hydromophone and not guilty of one count of Delivery of a Schedule IT. -
Controlled Substance, To-Wit; Hydromophone and not guilty of one count!qfl‘? B :
Conspiracy. | L
(3) The Court finds that the Pg’ﬁtioner axgﬁes that the following testimony Was i
insufficient for a conviction: S

Sgt. Smothers: Of course; you don’t actually see the transaction take place = =

36

Sy



mailto:transaction:tak.e'p'f@e

because of the location.of'the camera. It would have been; you know a j' ‘

really unnatural act to have captured the actual hand-to-hand’ transactmn

on the camera. - .
(See, Trial Transcript, p. 41).
(4) The Court finds that the Petitioner further argﬁes the videotape did.nopcépﬁirjg;:ff ..:1
the alleged drug exchange on September 13, 2005 between the Pctitioricrva'r‘icif?ﬁ;rfsi.; ) T
Booker. | N | "
(5) The Court finds that the Petitiorier further argues that the alleged drug’. -
transaction on September 15; 20077 (sic) was very unclear and did not captmethe S
alleged drug transaction, resulting'in charges filed against the Petitioner. -~
(6) The Court finds that the following-testimony of Deborah Booker»desgriﬁészﬁtﬁgigf' ;'

drug transaction in detail and-that was the video tape at issue:

State: Ma’am, let me ditect your attention back to September 13, 2005, - R
Were you active as a'coopérating individual with the police at that timie? -~

Ms. Booker: Yes.

: State: On that date, were you asked to go to Vine Street near Prmceton,
West Virginia? . -

Ms. Booker: Yes.

State. Tell the jury how it is that you met up with police that day? - =
Ms. Booker: Well, I had met up with them like down the street ﬁ-omthere
And, uh, they had give memoney and I called him to buy something.” An
then I went to Vine Street:toa girl named Julie Bell’s house and: that’

where purchased

State: Okay. You said youcalled him. Who did you call?

"The Court notes that the alleged drug: transactlon the Petitioner refers to- occurred on”
September 15, 2005.
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Ms. Booker: Hun?

State: Who did you call?
Ms. Booker: “B.” Andre.
State: Okay. The defendant?

Ms. Booker: King. Yeah.

State: That’s heretoday.

Ms. Booker: Yeah.

State: Had you had...did you know him-prior to September 13, 20059
Ms. Booker: Yes.

State: How is it that you knew him then?

Ms. Booker: Uhin, wcli T Was strung out on drugs and he was dealcr ‘p '
of the time when' hc was in town ‘

State: Did you, uh, didﬁﬁi‘ef‘polfice ask you to wear a wire?
- Ms. Booker: Yeah.

State: And how did that; where did that go on you?

Ms. Booker: Uh, on a:sliirt; Button on a shirt.

State: What did you-do:that day?

Ms. Booker; What‘-didi?'lidb‘tﬁa‘t day?

State: You said that: you took some money, you made a call to h1m Wha:c o
happened then?

Ms. Booker: Uh, I Wenfiuﬁﬁ:fo' the residence and I purchased somedﬂaudl o
State: Do you rememli'er’liéw many dilaudid that you'bought‘?;v

Ms. Booker: I think it was two.
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(7) The Court finds that the following testimony of Andre K.ixglgion-;,:;(,ss":‘j o -

State: Okay. And, uh, that’s been-what? Nearly two years-ago? -
Ms. Booker: Two years ago; yes.
State: What did you doafter you purchased the dilandid?

Ms. Booker Uh, I drove'back to Charlie. And I give him what I had
bought. And he took:the recorder and then I left. » .

State: Did you, uh, dldyau répeat-this again some later date?
Ms. Booker: Yeah.

State: About September 1'5™ sound-about right? 2005? A-couple- of days
later? :

Ms. Booker: Yeah. '

State: Could you tell:the jury what you did that day?

Ms. Booker: Basically T did the same thing. I met them down the- stxeefau PSS
and went to the -same residence on Vine Street and I brought.. bought some: <. v
dilaudid and then I took'it back to the Drug Task Force. o
State: Okay. Were youwearing a camera? A wire on thét--day also? 50 .

Ms. Booker: Yes. It was.on a-button up shirt.

State: And what did you do-with-that after you made the purchase ofthe o
drug? S o

Ms. Booker: I gave it straight back to Charlie.

State: Ma’am, who is it that'you-on September 13%, 2005 and two. days o
later on the 15%, who is* 1t that you purchased these dilaudid from?

Ms. Booker: Andre King:.

(See, Trial Transcript:pp.81-84)

i

examination also-describes the drug transaction that occurred on Seﬁteniggﬂg e
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2005:

State: Now, I’m right your testimony on September 15, 2005, th15 las o
that we just watched; youin‘fact gave you some K-4 dilaudids: to Ms e
Booker, is that correct? o

Mr. King: NO, sir.

State: Isn’t it your testimony-that you said that if you came across some
and so you got her somc'? :

Mr. King: Yes. IfE came across some, I got her some. Yeah I gave hc:rffT -
some that day-

State: Okay. So— |

M. King: -Some I had. Tt-wasn’t like we was selling them to her: or?
anything. Iowed her that.

State: So, you delivered K-4 Dilaudids to her on September 1517 R

Mr. King: No. Inever:Towed her. I owed her. I-was paying back & debt
that I owed her.

State; Maybe it’s a semanti¢ problem. You had some K-4 Dﬂaudlds in:
your hand and you gavetheinto her, is that correct? :

Mr. King: Yeah., I gave”them to her. 1did not accept any money f:ro

or none of those things: So ﬁmt’s not....Idon’t...I wouldn’t say- thay
be dealing. That’s justlike
headache and you sald gnfe a Tylenol so that means I was dealmg:ﬁ; K en

State: So, it is basicallya: happenstance that on the 15% she called up: an
you had some pills and: she .came over and you gave-them to her? -

Mr. King: Yeah, bacause she had gave me some oxycotin (sic):befor
when I was around here'before. And she told me, you know-what
saying, that I owed her for ‘them.’ So that was all right. She. dldn’tfw 7
money. , b

State: How many pillrsidi'c'ii’»you give her on the 15*?

Mr. King: It was like two pills: I didn’t owed her nothing but twoipills
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State: So these things are $25 a piece, right?
Mr. King: I don’t know. I'didn’t pay her for them like that.

State: Now on the tape:it looks like you give her a big old hug on the 15th
is that right? , .

Mr. King: Yeah. We was cool.
State: Because you were close?
Mr. King: Right.

State: But immediately thereaﬂer yowre asking her to lift her shirt. up,
aren’t you?

Mr. ng Yeah, because-Let me ask you this question. Iunderstand what _
you’re trying to get to. T

The Court: No. Just answer the question. -
Mr. King: Okay. Oh. Yes. I asked her to lift up her shirt.

The State: And that’s'because you’re looking to see if she’s weanng a
wire, aren’t you?

Mr. King: Yes.
The State: And, in fact, you basically accuse her of that, axcn’tyeu;?? -
Mr. King: Yeah. Because she never acted like that before. |
(See, Trial Transcript, pp: 120-123)
(8) The Court FINDS and-*CGNCEUBE_S that in light of the Petitioner’s: - -
and Deborah Booker’s tcstimony{thét ajury could reasonably conclude}h‘é‘yogﬁ;j#i i

reasonable doubt that a drugtransaction had occurred.

(9) The Court FINDS and CONCLUDES that the videotape was additional

evidence for the jury to considerbut there was sufficient evidence to sustain‘the
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verdict without it.

(10) Therefore, The Court F.

S and CONCLUDES that sufficient evidence. * B
existed to convict the Petitionerof two counts of Deliver of a Schedule I - ’ LT
Controlled Substance, TO'Wif:’Hydi’Omo;phone, -

(11) The Court FINDS and CONCLUDES that the Petitioner’s claim of - S

insufficient evidence to supporthis conviction made in Claim E’- is" mthoutment e

y :i‘testlf' ied regarding other crimes, wrong
‘est Virginia Rules of Evidence withou
notice from the State:and withouta

Claim F: Sergeant Smothers impropé;
pursuant to Rule 404(b) of"
providing the Petitioner pre
McGinnis hearing being'cc

’ The Petitioner’s Argument;
The Petitioner argues that Rule 404(b) evidence is sensitive in nature and has a hlgh 8

‘ »t;éndency of resulting in prejudice and that the"West Virginia Supreme Court of Appealshas’ e
- extensively fashioned safeguards regarding its:admission. See, State v. McGinnis, 193WVa V, g i
147,455 S.E.2d 516 (1994). | A o
The Petitioner argues that Sgt. Smothers improperly testified regard:ing‘ﬂlePetiticl;eﬁs’.s&‘;fﬁ

"de"’si‘re for a “blunt” in response to a qﬁestioﬁibii?m; Cooke: | |

' ATTORNEY COOKE: Okay:’ Bldn’t she stop at an Exxon station?

DETECTIVE SMOTHERS:. Now, wa.lt a minute. Yes. She did. Yes. She' d1d
P’m sorry.

ATTORNEY COOKE: Okay. < )
DETECTIVE SMOTHERS: And the reason she had done ‘what was-in'an. earhcr
telephone conversation that shie had-with Mr. King, he had told her that he™
wanted her to bring her what they: call a blunt.

And a blunt is s1mp1y a ezgar'that they use to hollow-out and put mamuana, =
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instead of tobacco. Or mix the: i:nan;uana with the tobacco. And-to behonest” -~ -
with you, I’ve never been able:to-see how they do it without tearing- the cigar up B

but most people seem to be able to.do- ‘
(Trial Transcript, May 30, 2007, p.55, Exhibit I).

The Petitioner argues-that the above exchange falls within 404(b) evidence of an

* another crime, wrong, or act and was not _r&poﬁsiVe to-the question posed. The Petitioner: her-

argues that there was never any notice of404€ﬁ)f§évidence provided by the State norwastherea - _»‘::

McGinnis hearing held to determine admissibility-of the testimony regarding the i’l'lcg_'al'ifdfugmfse{

* notat issue at the trial. The Petitioner argues that the admission of this test’imony-withouf"pﬁf%i{f
notice from the State, without a pre-trial hearing,-and without a curative jury instmctionfwés’»g :
clearly prejudicial to the Petitioner and warrants a reversal of his.conviction, The Pet}iﬁciﬂerf? e o
further argues that Mr. Cooke was ineffective in failing to object to Sgt.-Smothers’
opinion/theory testimony as pn’responsive’td tl_aés question asked, thus failing to preseer«:ﬂli‘_siﬂzf e
ground for appeal.
The Petitioner argues that Sgt. Smothers’ testimony regarding the Petitioner travelifng};i@?&f

Columbus to obtain illegal drugs constituted:404(b) evidence of other crimes, wrongs, or acts :. - e
- was inadmissible. The Petitioner argues that at'trial, Detective Smothers offered his opmmn Qé
“why no drugs were found when the Petitioner was taken into custody. The Petiti';mer: offersthe '.A.: ‘

following testimony from the trial:

ATTORNEY COOKE: Okay: Didyou search the room where he Wasstaymg‘) -
DETECTIVE SMOTHERS: Myself and Sergeant Compton did. =
ATTORNEY COOKE: Did you find: anything?

DETECTIVE SMOTHERS: There was'a sum of money that was taken, -~
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ATTORNEY COOKE: Okay.
DETECTIVE SMOTHERS: Dldn’t find any drugs which would be nermal you

know, when drugs tun low, then'you go back to Columbus and you reup; Or
restock, resupply. :

(Trial Transcript, May 30, 2007, p.57, Exhibit 1.)

This Petitioner argués that this evidence was offered by Sgt. Smothers andnotInrespgnse
B to a question asked by Mr. Cooke on eréssééiainina’cim. The Pet‘it‘ibner argues that therewas o
never a;ny notice of 404(b) evidence offered%byfché State and there was no evidentiary hearin;
~held to determine admissibility of evidence that dealt with illegal drugs use not at issuéza,_titﬁéf
-The Petitioner argues that admission of this‘testimony without prior notice, a McGz’nniii"i h
 ahd a curative instruction to the jury, was clearly prejudicial to the Petitioner and warrants i =

_ reversal of his conviction.

The Respondent’s Response. 'IheRespondentasscrts that this tesﬁmony‘fwas'{m,,,i‘_i,,,,, SIS

unisolicited and irrelevant diversion, andf-:thé'ﬁthetical’ uses for a cigar had n&maﬁcri‘@im
‘on the jury’s verdict. ' :
“Claim F: Findings of Fact and Conclusions'of Law. The Court makes the fol 10W1ngsp -
ﬁndmgs of fact and conclusions of law regar@ix;‘g claim F:

(1) The Court finds that Rule 404(b) of the ' West Virginia Rules of Ewdence S
states the following: o

Evidence of other crimes, wrongs, or-acts is not admissible -
to prove the character'of a person in order to show that he -
or she acted in conformity‘therewith. It may, however, be
admissible for other purposes, such as proof of motive,
opportunity, intent, préparation, plan, knowledge, identity;

or absence of mistake or accident, provided that upon
reasonable notice in‘ady. ftrial, or during trial if the -
court shall provide premal% notice in'advance of trial, or ™
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during trial if the courtiexcuses pretrial notice on good cause
shown, or the general nature of any such evidence it mtents
to introduce at-trial. -

(2) The Court finds that priortoadmitting 404(b) evidence, the Court must -
conduct an in camera hearingto determine whether, by a preponderance of;
evidence, the acts or'conduct%‘fdccme& :and'the defendant committed those-act '-}',_-' N

See, State v. McGinnis, 193 W Va 14’? 455 S.E.2d 516 (1994).

(3) The Court determines that the acts or conduct occurred, the Court must. then
determine the relevancy of the'eyidence: under Rules 401 & 402 ?ﬁ&’-wniuctff
Rule 403 balancing test. See; Rule403 of the West Virginia Rules of Evide
Taylor v. Cabell Huntington Hospi; 208 W.Va, 128, 538 SE24 719 (2000). -~ ..+~
(4) If the Court determines thattheRlﬂe 404(b) evidence is adﬁﬁssiblcéji,itijshé
instruct the jury on the'li':ﬁiftédfiiurﬁbsed' for which the evidence has’ becn;.,_ e

admitted. A limiting mstrucmon should be given at the time the evidence s

offered and repeatcd in the genéralkjury charge. See, Taylor v. Cabell Huntzngtonf*
Hosp., 208 W.Va. 128, 538 S. EQd 719 (2000).
(5) It is not enough to cite or menﬁon the litany of possible uses listed i the :

evidentiary rule governing admis 31b1hty of such evidence; the specific.and precxs =

purpose for which the ew‘den‘ce }fpffered must be clearly exhibited- m-‘«»the: recor

and that specific purpose mustxb""i':told to the jury in the Court’s instructions:

v. Johnson, 210 W.va, 404; 557824 811 (2001).
(6) Based upon a review of the record, the Court FINDS and CONCLUDES

that the Trial Court did not conductan in camera hearing to-determine whether,
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by a preponderance of the evidence, the Petitioner had used drugs. SgtSmOthers’
testimony regarding the blunt occurred during cross-examination and wasoffefed [
" by the witness and not froni-ié:.quﬂsel. The Petitioner’s counsel did not object and o
the Court heard no argument regarding this issue. (See, Trial Transcript, p.55). -
(7) The Court finds that during the Petitioner’s testimony on direct examiﬁatiff?iﬁ:v;{ S
he stated the following: Coe

Q: Now. And there in:2005, September through October, when these .
events happened you'were using pretty heavily, weren’t you?

A: Yeah. I was uéing: Oxycotin (sic)...Oxycotin (sic) then.

Q: Okay. Now, uh, when; un, on the, uh, the 13" of September that was?:_ o
the first drug transaction'that you’ve been charged with making. Uh;”
when, uh, that, uh, when Ms. Booker brought you a blunt what.. what
happened there‘7 '

A: Earlier that day she'had called me and I had talked for a minute; She ~“~ .
asked me if I was back. I'had owed her a couple of dollars or whateverfft
And uh, 1 told her, yowknow, grab me a blunt. She all wanted to see;
what I'm saying. So-then she came up there. Brought me a‘blunt she held%

back then. S

And, you know, I seea:computer saying like I’'m doing a drug’ buy and
when she had been upto give me back my change from:the money I’ d
gave her earlier and the dude-that bring me a blunt shell.
Q: Okay. So you didn’t sell any-
A: Naw.
(See, Trial Transcript; pp. 116-117).
(-'8) The Court finds that the Petitioner testified to asking Ms. Booker,ftcrﬁriﬁgf o
a blunt, and that she did so.

(9) The Court finds that this evidence was presented by the Petitioner at‘:trié.lf; to S

46



http:Petitionerattrial.to

explain the events between Booker-and him.

(10) The Court FINDS and CONCLUDES that the Petitioner’s claim of . "+ .- <

improper 404(b) evidence béitig:admitted at trial without notice and & MéGiripis
hearing made in Claim F is without merit.

“Claim G:  The evidence obtained by the confidential informant was tainted-beca
Southern West Virginia Task Force failed to thoroughly searchithe.
confidential informant and ensure that she did not have controlled™ -~ .- '
substances on her person biefore'she entered into the alleged drug’ L
transaction. '

The Petitioner argues that‘:DebepaH%Bﬁoker, a notorious drug addlct,WaSu i
as a confidential informant but was not pmpérljzr-searchetf‘*prior to the purchase of o
' hydromorphone. The Petitioner argues that because of Ms. Booker’s drug use that shecouldhewe “'v
~ had hydromorphone pills on her person priorto going tile residence on Vine Street and: or
allegedly meeting with the Petitioner in,hex‘-:c,ar; “The Petitioner argues that beeause:‘the- ) R
«confidential informant was not thoroughly searched pﬁor to the alleged drug transaction, any ; l o :
"evidence presented by her to the Task Force:wasﬁ:fé&inted and could not be considered admsslble :
at;"c.i‘ial'. The Petitioner further argues that admitting this evidence at trial violated his due ProceSS |
rights, and resulted in his conviction of Counts Orie:and Two of the Indictment. o
* “The Respondent’s Response. The Responﬁeﬁié;iid not eiirecﬂy respond to this claim. -
l‘ CIa:m G: Findings of Fact and Conclusiﬁiis%f“lﬁgaw; " The Court makes the following spec ¢
- findings of fact and conclusions of law regaxdiﬁgf?'claim'»G: e
(1) The Court finds that the search of Mis: Booker on September 13, 2005 was diggggse
 during Sgt. Smothers’ direct testimony as follows: i

Q: What did you do-then?
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A: Well, we, uh, met with Ms: ‘Booker. Her vehicle was searched.” Her persen e
was searched as possible for a-man to search a woman. Uh- i

Q: This was on September 13% is that correct?
A: On September 13%, this was around one o’clock in the afternoon.
Q: Who else was present with you?

A: Uh, that day there was Sergeant Centeno was with me. And: also, uh, ¥ behave
Deputy Iafolla, let me check and'make certain. B .

Q: Okay. Are these gentlemen—

A: Yes, Deputy Iafolla that works-with the Task Force, he’s from’ McBowell"‘_ S S
County. Sergeant Centeno is- a State Trooper that is actually the. ceordmator'over
the Task Force. ‘ “

Q: So Ms. Booker was searched, is'that correct?
A: Yes.
(See, Trial Transcript, pp. 38-39).

(2) The Court finds that the search of Ms: Booker on September 15™ was dlscussed ;

during Sgt. Smothers’ direct testimony-as follows:

Q: Sergeant, let me focus your attention on' September 15%. Uh, the date. charg; SR
in Count Two of the mdlctment Did you meet with Ms. Booker that-day?

A: Yes, I'did.

Q: Do you recall...was there.anyone else with you?

A: That particular day Sergeaﬁt’uéénteno“was'with me. -

Q: Did you in fact hook her w1thacamera agam as you had on the ,1;3”?':"
A: Yes, we did.

Q: Did you in fact give her money again as you had the 13% of Scpteﬁxbér‘?i?“ el
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A: Yes, we gave hexl $200.

Q: What did you all do then?

A: Okay. We followed the: exact same procedure. She was searched.- Th :
was searched. Uh, gave her money. The recorder was placed with’ her exactl, n
the same way and proceed t0.207*Vine Street. : v

(See, Trial Transcript, pp.44-45),

(3) The Court finds Sgt. Smother’s diréct-testimony regarding the search of MsBooker - ,-i -
was cross-examined by Mr. Cooke'in the following: exchange: |

Q: Now. Well, let’s talk a little bit-about the September 13™ transactioni-{:_-’,1:'::‘5’5:};; hey.

uh, the cooperating individual; ub; when...when you and the other officerhad - -
fitted her up with a camera and'everything. She didn’t go directly to the Ving'-
Street residence, did sﬁe? : o
A: Uhm..I’m not aware of an (sic) stops that she made along he way.

Q: Okay. Didn’t she stop at-an:Exxon station?

A: Now, wait a minute. Yes;‘l‘“Siieidid. Yes, she did. ’'m sorry.
Q: Okay.

A: And the reason she had done that was in an earlier-I’m glad that you remiride
me of that. In an earlier tele;j;ﬁ;’ijﬁii“eﬁonyersaﬁon that she had had with Mer
he had told her that he wanted'her fo bring her what they call a blunt: .

Q: And a blunt is simply a ci’gféi;éthatithcy- use to hollow out and put'marijusn

with you, I’ve never been able-to'see how they do it without tearing:the.cigarup™ o

but most people seem to be ablé‘tdifdb-
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Q: Okay. So nOw...noW,wheﬁ%:YQz’iﬁhad searched her and you indicated myo e
report and through testinienf;é:ﬂfgf;Mr.— through quesﬁons'Mr. Ash.-ha;& ask ,
you had searched the coogeraf%f&g?t;'iﬁdividﬁal before the transacﬁonista;tt;éé
A: Yes. | |
Q: Now did that search-include’an inventory of any cash or-anyth‘iﬁg"‘ thatshc ;
have? :
A: Well, we knew she had. eﬂ@@gh?:money to stop and get what she nee.d'é. ‘
the Exxon Station. | "
Q: Oh, okay.
A: That had actually slipped mymmd

(See Trial Transcript pp ‘5‘4?55)7;' !

(3) The; Court finds that Ms. Booker'was sedrched in the same manner on bothSeptc
13 and September 15, 2005 when she wasworkmg as‘an-confidential mformantm
Southern West Virginia Task Fc;rce | _
(4) The Court FINDS and CONCLUBES that the jury heard evidence of' Ms: Booker
searches and weighed the credibility of Sgt :Smothers’ testimony. | _ |
(5) The Court FINDS and CONCLUHESthatthe Petitioner has failed to provéf;tija% “
the search was tainted and not apropc;féé;&rch.

(6) The Court FINDS and CONCLUBDES thiat the Petitioner’s claim of tainted evidéi

- admitted at trial due to an improper sedrchhade in Claim G is without merit. -

erjiired testimony from Debor

ClaimH:  The State elicited and introdiicéd p
inceton Community Hospital and‘Out

regarding her employmient a
Steakhouse.
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-..The Petitioner’s Argument:

The Petitioner argues that the State introduced perjured testimony at trial because - SR
Deborah Booker testified that she was employed-at Princeton Community Hospital andutback s

Steakhouse at the time of the trial, Iied- on thé witness stand:

MR. ASH: Let me ask you, are'youwworking?

MS. BOOKER: Yes, sire.

MR. ASH: Where are you working at?
MS. BOOKER: I work at Pririceton. Community Hospital in the lab. Pma ~
Phlebotomus (sic). AndT work gt the Outback Steakhouse, part time.

(See, Trial Transcript, p. 79). .

The Petitioner alleges that Ms. Bookerwas not workmg and therefore, her testlmony 1s . )

perjured. The Petitioner’s counsel contacted’Rob Harbaugh, the manager of the Qutback- -

“Steéakhouse, regarding Ms. Booker’s employméﬁt;and Mr. Harbaugh stated that 'Sheiha.dsﬁey;é
been employed there. The Petitioner’s céunsefa_a‘lso-scontacted Janet Horne of the Human R
'Resources Department of Princeton Community Hospital and Ms. Horne stated that Ms: BOOker
. -had never been emplayed there. The Petitioner argues that her perjured testimony at trial "
V%(;Iated the Petitioner’s constitutional right to:dueprocess and a fair trial. -

The Respondent’s Response. The Respondeént drgues that it had no reason to ImowVw}iéthegif"i_v S

Ms: Brooks worked at the Outback 'Steakhcque;«oraPﬁnceton Community Hospital. The - . o
‘ Réépondent further argues that the issue is immaterial to the verdicts in this case, The’
Respondent cites to State ex rel Warren D: Frankiinv. McBride, 2009 WL 32553.6»(W;‘-EVQL);Syl;’.:"'?}.»:» o

Pt.2,
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“In order to obtain a new trial:-ona claim that prosecutor presented false -
testimony at trial, a defendantmust demonstrate that (1) the prosecutor -
presented false testimony, (2) the prosecutor knew or should have known: =
the testimony was false, and:(3)the false testimony had a material effect
on the jury verdict.” (Emphasis Added).

* -Claim H: Findings of Fact and Conchisi‘éh‘sﬁiab-ﬁiljaw. The Court makes the following spec

findings of fact and conclusions of law regarding Claim H:

(1) The Court finds that the three requirements-under State ex rel Warren D. Frankliny. = - o
McBride are conjunctive and that all-three requirements must be met before a newmal A
may be held under the claim of é'piosééﬁter'presenﬁng false testimony.

(2) The Court finds that the Petitioner and the State agreed that the hospitat records of T

Princeton Community Hospltai did; net show that Deborah Booker'was an- employee : |
during the relevant time period. L
' (3) The Court finds that it appe%rsihétsMS‘f Booker was not truthful or was mlstake .
her testimony regarding her. employmentmth the Princeton Community Hbspitalii
(4) The Court finds that the Petitioner failed to show that the Prosecutor knew orsho
‘have known that the testimony was false:
(5) The Court finds that Rob Harbaugh did not testify regarding Ms. Booker’s
employment at the Outback S‘teékheuséaéhﬁhg the Omnibus Habeas Corpus..
proceeding held on August.2, 2010. |
(6) The Court finds that no docﬁmeﬁtary%eﬁdence-was preéented during. theObus
Hébeas Corpus proceeding regérdi‘ngi.M“s’i:s&Bk)oker’s»employmentfwith Outbéck . B
Steakhouse. |

(7) The Court finds that it canriot consider-the-allegation that Ms. Booker dld notwor <




at the Outback Steakhouse during tlie?fi?efévant time frame.

(8) The Court finds that under the W:Va. Code § 61-5-1, perjury is defined as:" ’

(a) Any person who is under gdth-or affirmation which has been lawful}y
administered and who w111fuﬂy testlﬁes falsely regarding a material matterina’
trial of any person, corporation: orother legal entity for a felony, or before.any "~
grand jury which is cons1der1ng felony-indictment, shall be guilty of the felony. .-
offerise of perjury. (Emphasis-added); See also, State v. Crowder, 146°'W.Va.810, 0y R
123 S.E.2d 42 (1961). SR

(9) The Court finds that “material” i~§ defined as:

Of such a nature that knowledge of the item would affect a person’s dcc:smn- L
making process; significant; ‘essential. See, Black’s Law Dictionary. 3

(10) The Court finds that the testimony regardmg Ms. Booker’s employment had: n{;-

material effect on the jury verdict as her employment has no bearing to the drug' - N - .

transactions. A

(11) The Court FINDS and CONCLUDES that the Petitioner has failed to provetha '
' Ms. Booker’s alleged peljured'tesﬁmény’:was intentionally elicited by the Erqsejéﬁtoﬁj : o

this matter under Franklin.

' (12) The Court FINDS and CONCLUDES that Ms. Booker’s false tesﬁmony?'regargﬁﬁ 5
her employment with Pnnceton Commumty Hospital was immaterial to the outcome: of
the Petitioner’s trial; and that the Petmoncr s claim of perjured tesumony being: adnnttedf‘"f" o

at frial made in Claim H is w1thout ment

i the penitentiary is excessive and
ér-and degree of the offense pursuant: -, - .~
ed:States Constitution and' West R
ficle’FIT Section 5. e

‘Claim It A sentence of four fo sixty'ye
‘ disproportionate to the char
to the Eighth Amendment: of:
Virginia State Constitution-A

-~ “Flie Petitioner’s Arguments:
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The Petitioner argues that his séntenee}ifé?lfepugnantfw the principles of the Ei

. Amendment of the United States Constitutionand:the West Virginia State:Constitution
"I Section Five. The Petitioner argues that his'counsel failed to inform him of the'e:

and-subsequent drug offenses; hedl ]

“~ the sentence enhancement statute for secon

~“he could be sentenced to four to sixty yeears'iri prison. “The Petitioner arguesthat'had b

“advised of the potential sentence prior fo: gomg’tetnal, the Petitioner wouldfﬁhave}:éonz';

- possible plea oﬁer,‘if any. The Petitioner fur; f’&?‘az‘;gueszﬂiat‘ due to his ineffective:cotn

e received an excessive and dlspropornonat& sentenoe

The Respendent’s Response. The State: d.ld not dzrect}y respond to this claim, -

" Claim I: Findings of Fact and Cenclﬁsioﬁs%ﬁﬁaw.“ The Court rn'alfrfzs‘che-'-fc:lilleiinﬁj‘git p:
 “findings of fact and conclusions of law regarditig-Claim I:
(1) The Court finds that thé“‘Pé;éit?ibnér'was sentenced to two consecutiire"' seﬁ
of one to fifteen years in the: pemtennary by the Honorable Dav1d nght o
28, 2007. Pursuantto W.Va, Code § 60A-4-408, the Petmoner s sentence was
enhanced for second or subseqtient offenses.
(2) The Court finds that W.Va: Code § 60A-4-408 states the following: - -
(a) Any.person conv1cted of a second-or subsequent 0ffense undet-
chapter may be mpmoned for a term up to twice the term' otherw
authorized, or both. “term of imprisonment:is don |
section 406, such term: prisonment shall not be further i ea

for such offense underthis'subsection (a), even though such: tenn
imprisonment is for & second or'subsequent offense. :

(b) For purposes of thi ction an offense is comlderedfa'seeo_._
subsequent offense, if; ptior:to his conviction of the offerise;
has at any time been-convicted-underthis chapter or'under an
of the United States or of any state relating to narconc drugs
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depressant, stlmuiar{t,orhallucmogemc drugs.

(3) The Court finds that W:Va: Code§ 60A-4-408 provides for a an'impi

for twice the term otheriw}’is_eif&ﬁtﬁéﬁzedﬁfffherefore, a sen’;encixigjfjlidgﬁ

within his discretion; iﬁcrea‘siéi;tﬁgzis'éntence‘%two times the authoﬂzednain

(4) The Court finds that in” Stdte’v. Rithérford: 223 W. Va. 1, 672 s E 2,d

(2008), the West Virginia Suprcmc Court of-Appeals afﬁrmed W Va (

§ 60A-4-408 as bemgconst&;uﬁcnalmnderﬂbmh«ﬂm~F:ederal andi‘St_atgs::f

Constitution, specifically Sy. uS?Pointféthiéh-states:” -

“West Virginia Code'§60 .,»-4-408 (197 1), which permits’ séntendi
enhancement for ¢ epe; ; sed: ’
a pervious drug convic does: it violate:the due proce
found in Article FIT'§°10 of the'West Virginiz Constitution,”

The Rutherford Court found:that W.Va. Code § 60A-4-408 requires only
of fact of a prior convictiorfzif;ﬁé,rfdéﬁ;td enhance a‘i‘defendan-t?{vslse,_nte:éiéé

Apprendiv. New Jersey, 530 TLS: 466, 120°S. Ct. 2348, 147 L.Bd:24:43:

it meets its constitutional due‘ptocess‘standards.

(5) The Court finds that the Unite :;Statés? Supreme Courtfeundthatavas

difference existed betweenaccepnngths validity of & prier;judgméﬁﬁqf

conviction entered in & proceedi inrwhich the defendant has a right to'a j

trial and the right requited byt 6 prosecutor 1o prove-guilt beyor

doubt, and allowing the judge o find thé required fact under'a lesser'stan
proof. The U.S. Supreme‘Cdefft?fe?dﬁ%iﬁde&:that “{o]th,er'tﬁha‘txj‘;tliéfflz'iic{ﬁ;"éf

conviction, any fact t}:latmcreasesthepenalty for-a crime beyond 1t
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statutory maximum st bé subimitted to the jury and proved beyond g
reasonable doubt.” | ‘ ”

(6) The Court finds that the W:Va: Code § 60A-4-408 provides agreater
discretionary, enhancement inf:my’casefinvolrving a repeat-drug dffendgg}i The
court finds that the judge, ziot—ihéﬁarosecuﬁng attorney, makes theenhanced
sentencing decision underthis'drug offense statute. |
(7) The Court ﬁndis that the Honorable David Knight did not .abusel;i"s;&ii?
in sentencing the Petitioner under'W.Va. Code § 60A-4-408 and Rutherford
(8) The Court FINDSaiid' CONCLUDES that the trial court’s sentencéwas
within statutory limits and Wa§?zﬁ01?‘based= on unpermissible factors. ‘Sﬂzﬁqtgy;;i
Goodnight, 169 W.Va. 366,287 SE.2d 504.(W.Va. 1982) at syl. pt...4.',is'z%d‘_ A
Sugg, 193 W.Va. 388, 456 S.E.2d469 (1995). -
(9) The Court FINDS' andC@NCLUBESthat the trial court aid'ndfaaﬁs
disc_retion in ordering these:sentences. The trial court recited the“‘:factoxsfi
in imposing these sentences on{tﬁé?record ‘during the sentencing heanngh
June 28, 2007. (See, dispesiﬁgif{sﬁaﬁécﬁpt', June 28, 2010, pp. 19-23..){: .
(10) The Court FINDS: andCGNCLUBES that sentenceswﬁic‘haréx&d‘;h;p
the statutory limits are not enliﬂe&s:ﬁa*statutqry review. State v. Koon, 190~
W.Va. 632, 440 S.E.2d 442 (1993)
(11) The Court also ﬁndsandcencludesthat, while constitutiignafpﬁéﬁém
standards theoretically canapply'toany criminal sentence;’ they:aﬁ;’_‘:ibf’éé{ :

applicable to those sentences where there is either no fixed maximum set
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where there is a life’ remdwxststatute Wanstreet v. Bordenkircher,;} 665f;
523, 276 S.E.2d 205 (1981):at syl pt. 4. The sentences mthlsactlonare ._
either type. | |
(12) The Court finds and: conciudes that these sentences-are not: dlspropo
to the crimes for which they were' imposed. |
(13) The Court FINDS atid CONCLUDES that the Petitioner’s clsim o "

excessive sentence made in Clame is: wzthout merit.

~ WHEREFORE, for the reasons se__tf”ffgé':., Hin-the foregoing opinion, t'he--Cougff’iO;
“"and ADJUDGES as follows:

1. That the Petition for "Wr’it‘fof“HétEsé&?Cérpus sought by-the Petitioner is her

"ii‘f:DENIED and this action is ordered REMOVEléfrom thie docket of this-Court:
2. The Court appoints Natali¢. N Hager Esq ‘to represent the Petmoner on
:this niling,
3. That this is a final order. Therrcthlerk is directed to dlstnbuteaoe fie

e Copyof this Order to Natalie N. Hage‘r,’Esq,v;;‘at*{lfﬁ% Honaker Avenue, Princeton, WV-2¢

- Scott Ash, Esq., at 120 Scott Street, Suite 200 -Prmceton, WV 24740 and'to. the! ReSpe

o tHuttonszle Correctional Center, Huttcﬂsvﬂle, WV 26273.

_ ENTER: This the ( 3 day of Ianum-y;ZO.ls_ .

" THE FOREGOING IS A TRUE COPY OF ADOCUY
» EEITERED . TS omcs ONTHE

"~ Derek C. Swope; Judge.

~['iER DEPUTY
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