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MEMORANDUM DECISION

Petitioner Jeremy Lyle Shultz, by counsel Edward L. Bullman, appeals the Circuit Court
of Kanawha County’s “Final Order,” entered on September 2, 2016, denying his petition for a
writ of habeas corpus. Respondent David Ballard, Warden, Mount Olive Correctional Complex,
by counsel David A. Stackpole, filed a response.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In 2011, a jury convicted petitioner of kidnapping, first-degree robbery, and conspiracy.
The victim of petitioner’s crimes was Danny Nance, who was employed by Prestige Delivery
Service to deliver pharmaceuticals to medical clinics in the Kanawha County area. The evidence
at trial revealed that in the morning of April 27, 2010, the victim had delivered pharmaceuticals
to Cabin Creek Health Clinic when a man, later identified as petitioner, stopped him as he exited
the clinic. Petitioner directed the victim at gunpoint to get into his delivery van and the two
proceeded to Sharon Hollow. Once at Sharon Hollow, petitioner and the victim came upon a
white van with James Gravely and Sherri Sampson Gravely inside. They took the victim’s
cellular phone and threw his keys on the ground; bound the victim’s hands and feet with plastic
ties; took the remaining pharmaceuticals from the victim’s delivery van and put them in the
white van; and drove away in the van. After a short time, the victim freed himself and found his
keys. He drove to the Cabin Creek Health Clinic and called the police.

State Police Trooper Scott Pettry reported to the clinic and interviewed the victim.
Trooper Pettry then contacted Detective Don Scurlock, who had been involved in an ongoing
investigation regarding medication theft in the area. The investigation led to a man named Curtis



Wilson, who owned a white van matching the description given by the victim." Mr. Wilson
informed the police that he loaned his van to petitioner on the Monday before the robbery and
that he owed a drug debt to petitioner in the amount of approximately $5,000, which would be
cancelled if he allowed petitioner to borrow the van.

Detective Scurlock had identified petitioner as a person of interest in his investigation.
Trooper Pettry compiled a photo lineup and presented it to the victim, and the victim identified
petitioner as the man who ordered him into his delivery van and drove him to Sharon Hollow.
The victim indicated that petitioner was wearing a dark-colored coat with a hood over his head;
however, his face was exposed. Additionally, at trial, the victim was able to identify tattoos on
petitioner’s arm because petitioner had pushed his sleeves up while driving the delivery van.

Police also interviewed Mr. Gravely, who was incarcerated on an unrelated charge. Mr.
Gravely admitted to his involvement in the crimes and implicated petitioner and Ms. Sampson
Gravely, his ex-wife, as well. Mr. Gravely told the police that he and Ms. Sampson waited in Mr.
Curtis’ van while petitioner kidnapped the victim. Mr. Gravely stated that Ms. Sampson stayed
in the van while he and petitioner transferred the pharmaceuticals from the victim’s van. Finally,
Mr. Gravely specified the location where they threw stolen totes and pharmaceuticals over a
hillside. Trooper Pettry went to the location and found totes, ointments, and creams; however,
police never recovered the stolen narcotic drugs. Trooper Pettry then arrested petitioner, who
denied any involvement in the crimes. Petitioner was scheduled to be released from parole on or
about the day of his arrest.”

Mr. Gravely and Ms. Sampson pled guilty under plea agreements. At petitioner’s trial,
however, Mr. Gravely did not implicate petitioner in the crimes; rather, he testified that he and
Ms. Sampson waited in the white van for the drugs to arrive, but was unaware of the identity of
the third person involved. Mr. Gravely admitted that he named petitioner when interviewed by
Trooper Pettry, but claimed he did so only because Trooper Pettry promised him that he would
not be implicated if he named petitioner. Trooper Pettry denied pressuring Mr. Gravely to
implicate petitioner.

In his defense, petitioner intended to call an alibi witness, Paul Martin. Mr. Martin
reported to the courthouse under a subpoena, but left prior to testifying due to an alleged illness.
Alicia Slater, petitioner’s girlfriend, testified that petitioner returned home around 2:30 a.m. from
Columbus, Ohio, on the morning of the robbery and did not leave the house until 11:30 a.m. Like
Mr. Gravely, Ms. Sampson did not implicate petitioner. She testified that Mr. Gravely was the
man who kidnapped the victim, and that she and another man, Mikey Ward, waited in Mr.
Curtis’ white van for the drugs to arrive. She testified that petitioner had no involvement in the
crimes. Finally, petitioner testified and denied any involvement in the crimes. Petitioner claimed
that he had been in Columbus, Ohio until 2:00 a.m. on the morning of the crimes; denied that he

"' Mr. Curtis testified that he used to work for Prestige Delivery Service and began selling
narcotics from the deliveries. He testified that he admitted to the thefts after being caught.

? Petitioner had previously pled guilty to attempted breaking and entering and had served
a one-to-three year sentence in an unrelated incident.
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had ever been charged with any drug-related crimes in the past; and denied that he would do
anything to jeopardize his impending release from parole.

Petitioner also called Dr. David Clayman, psychologist, to testify as an expert in the field
of eyewitness identification. Dr. Clayman was unfamiliar with the specific facts of the case. The
aim of his testimony was to address, generally, the problems that can occur with eyewitness
identifications and photographic lineups. However, contrary to petitioner’s theory of defense, Dr.
Clayman opined that, when a victim identifies a perpetrator from a photographic lineup given
only one day after an incident, the likelihood of contamination is low.

The jury convicted petitioner of kidnapping and recommended that he receive mercy. The
jury also convicted petitioner of first-degree robbery and conspiracy. The circuit court sentenced
petitioner to life in prison, with mercy, for kidnapping, to run consecutively with a ten-year term
for first-degree robbery and a one to five-year term for conspiracy. Petitioner appealed to this
Court, which affirmed the convictions. State v. Shultz, No. 11-1494, 2013 WL 1632517 (W.Va.
Apr. 16, 2013) (memorandum decision).3

In July of 2013, petitioner filed a petition for a writ of habeas corpus, which he amended
in August of 2014. He alleged that his trial counsel was ineffective as evidenced by his (1)
introduction of petitioner’s prior felony conviction, parole status, and other bad character
evidence at trial; (2) failure to object to the use of impeachment evidence as evidence of guilt
and failing to request a Caudill’ instruction as to the proper weight to be given to a guilty plea by
a co-defendant; (3) failure to object to the display of petitioner’s tattoo; (4) failure to investigate
the testimony of Dr. David Clayman; (5) failure to present Paul Martin as an alibi witness; (6)
failure to object to the State commenting upon petitioner’s post-arrest Miranda silence; and (7)
failure to conduct an adequate voir dire.” Petitioner also alleged that he was denied a fair trial as
a result of the cumulative effect of these errors. Petitioner subsequently amended his petition to
claim an Apprendi6 violation of his Sixth Amendment right to trial by jury’ and to allege that the
trial court erred in its determination of mitigating sentencing factors under West Virginia Code §
61-2-14a(b)(3) and (4).

3 On direct appeal, petitioner argued that (1) display of his arm tattoo was more
prejudicial than probative; (2) display of his regional jail identification bracelet, caused by the
display of the tattoo, was overly prejudicial; (3) the kidnapping charge was incidental to the
robbery and should have been dismissed; (4) his sentence was disproportionate; and (5) the trial
court violated his due process rights by failing to consider various alternative punishments under
West Virginia Code § 61-2-14a.

4 State v. Caudill, 170 W.Va. 74,289 S.E.2d 748 (1982).
> Petitioner later abandoned the voir dire claim.
6 Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.E.2d 435 (2000).

7 Respondent states that petitioner’s habeas counsel acknowledged that his Apprendi
argument was contrary to West Virginia case law.
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The circuit court held an omnibus hearing on December 14, 2015, at which Paul Martin,
petitioner, and John Mitchell Jr. (petitioner’s trial counsel) testified. Mr. Martin testified that he
was unable to testify at petitioner’s trial because he was suffering from walking pneumonia and
bronchitis. He claimed that he and petitioner were together in Columbus, Ohio until 1:00 or 2:00
a.m. on the morning of the crimes, and that he spent that night at petitioner’s residence.
Petitioner testified that he did not consent to his counsel calling Dr. Clayman as a witness and
that his counsel did not involve him in or explain any of the strategic decisions made in his
defense. Mr. Mitchell testified that his theory of defense was that petitioner did not commit the
crimes and had nothing to hide, which explained his decision not to object to the display of
petitioner’s tattoo and the references to petitioner’s parole status. Mr. Mitchell adopted the
strategy that petitioner would not have involved himself in the crimes because it would
jeopardize his impending release from parole. Mr. Mitchell testified that petitioner consented to
proceeding without Mr. Martin’s testimony, rather than seeking a continuance of the trial.
Finally, Mr. Mitchell testified that he spoke with Dr. Clayman prior to his testimony and was
aware that not all of Dr. Clayman’s testimony was favorable, but was willing to call him as a
witness anyway in order to overcome the victim’s eyewitness identification of petitioner.

By order entered on September 2, 2016, the circuit court denied the habeas petition, and
this appeal followed. This Court reviews appeals of circuit court orders denying habeas corpus
relief under the following standard:

In reviewing challenges to the findings and conclusions of the circuit court
in a habeas corpus action, we apply a three-prong standard of review. We review
the final order and the ultimate disposition under an abuse of discretion standard;
the underlying factual findings under a clearly erroneous standard; and questions
of law are subject to a de novo review.

Syl. Pt. 1, Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

On appeal, petitioner raises the same arguments that he presented in the habeas
proceeding before the circuit court, with the exception of his claim that he should have been
entitled to a lesser sentence because of the mitigating factors set forth in West Virginia Code §
61-2-14a. However, we find that this claim has been previously adjudicated, and rejected, in
petitioner’s direct appeal of his conviction and sentence to this Court. Under West Virginia Code
§ 53-4A-1(a), a habeas petitioner is not entitled to relief where the alleged grounds for relief
have been “previously and finally adjudicated or waived in the proceedings which resulted in the
conviction and sentence . . . or in any other proceeding or proceedings which the petitioner has
instituted to secure relief from such conviction or sentence.” Thus, we reject petitioner’s
challenge to his sentence.

As to petitioner’s remaining assignments of error, we find no error or abuse of discretion
by the circuit court. Our review of the record supports the circuit court’s decision to deny
petitioner post-conviction habeas corpus relief based on these alleged errors, which were also
argued below. Indeed, the circuit court’s order includes well-reasoned findings and conclusions
as to the assignments of error raised on appeal. Given our conclusion that the circuit court’s
order and the record before us reflect no clear error or abuse of discretion, we hereby adopt and



incorporate the circuit court’s findings and conclusions as they relate to petitioner’s assignments
of error raised herein and direct the Clerk to attach a copy of the circuit court’s September 2,
2016, “Final Order” to this memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: October 20, 2017
CONCURRED IN BY:
Chief Justice Allen H. Loughry IT
Justice Robin Jean Davis
Justice Margaret L. Workman

Justice Menis E. Ketchum
Justice Elizabeth D. Walker
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 4 ‘

JEREMY LYLE SHULTZ - WiER - ﬁ} 5y

Petitioner, & "'L-:”wa’) Gl oo
V. ' 13-1;-362: ) o

Judge J enqifer Bailey

DAVID BALLARD, WARDEN,
MOUNT OLIVE CORRECTIONAL CENTER,

Respondeﬂt.

FINAL ORDER

Comes now the respondent Warden,_ by rcounsel, Laura Young, Assistant Prosecuting
Attomey and submits {:he following proposed findings of fact, conclﬁsions oflaw and disposition.
Factual recitati_oﬁs are L_"Er_om_ both the trial transeript and the_omnibus habeas hearing, Addiﬁonally
referenced are materi ais c.ontained in the file in the undérlyiﬁg criminal action.

L
| FINDINGS OF FACT

1. The petitioner was indicted by the Kanawha County Gljand' Jury during the May 2010
term of court for the felony offenses of kidnaping, first degree robbery and conspiracy. The
petitioner elected to go to trial.

2. Although the petitioner originally cited as ineffective assistance of counsel the failure
of trial counsel to conducf an adequate voir dire, that claim Wasr explicitly Withdrawn by habeas
counsel and the petitioner at the ommibus habeas corpus hearing held in this matter on December
14, 2015.

3. Danny Nance, the victim in the case, was the first person to testify on behalf of the State.

(Trial Transcript at 94.) Mr. Nance worked for Prestige Delivery Service and had been working




there for about four to six weeks before the robbery, which occurred on April 27, 2010. (/d. at
97.) lis duties and responsibilities consisted of delivering pharmaceuticals to pharmacies and
health centers. He drove his own minivan, which was unmarked, to deliver the pharmaceuticals.
({d. 2t 97-98.)

4 On April 27, 2010, Mr. Nance was delivering.conn'olled substances to thg Cabin Créek
Health Clinic. After making that delivery, he saw a man sitting on a bench in front of the clinic.
He was Weanng a dark-colored coat and a hood over his head. (Id. at 99.) As Mr. Nance opened
his van door, a voice behind him asked if he knew where Montgomery General Hospltal was.
When Mr. Nance turned around, the man had pulled a gun on him. (Id.) |

5. The man directed Mr. Nance to get into the van and when he d1d 50, he was bound with

-plastic ties. They drove up Sharon Hollow Road and were followed b.y anothgr van confaining .- .

two other people who were involved in the robbery. They took his car keys and his cell phone.
They emptied out the totes from Mr. Nance’s van into the other van. (/d. at 1 00:)

6. M. .Nancl,e was able to deécribe the gun that one of the robbers held ..on l'um It was a
large caliber, semi-automatic handgun with a blue tint to it. (/d. at 101.) He was also able to
describe the man he first encountered at Cabin Creek Health Center, Mr. Nance described him as
being abogt six feet tall with short hair. He was wearing a coat with a hood on'it but he never
covered his face. (/d. at 102.)

7. The second van that was Being driven by ﬁe perpetrators was a white, Chévrolet cargo-
type van. Mr. Nance was unable to see the man’s face in the second van. That perpetrator kept
something—possibly a shirt—over top of his face. (/d. at 105.) Mr. Nan(;e did remember that
there were two people in that white cargo van, (Id.) After they had filled up the cargo van with

the totes of pharmaceuticals, the man who had first held Mr. Nance at gunpoint told Mr. Nance




that when he reported the robbefy “it better be three fucking niggers” who had committed the
robbery because if not, he was going to come after M. Nance. (7d. at 108.) The three perpetrators
then left in the cargo van. (/d.)

8. It took Mr. Nance about fifteen minutes to free himself from his ties. He then had to
find his keys as they had been throwﬁ on the ground by the robb.‘ers. After finding his keys, Mr.
Nance drove himself back to the health center and called the police. (/d. at 109.).

9. During trial, Mr Nance identified the Petitioner as tﬁe person who took him at gunpoint
ﬁomhthe Cabin Creek Heaith Center. When asked about ilow'éure .h_e was, Mr. Nance testified:

I'm suré; I seen, [ mean, he didn’t bother covgfing his face. I was in that
van for 10 minutes looking straight at him wondering what his next plan was.
- ({d.) Mr. Nance also'té:étiﬁed that he Waé: approximately three feet away from the Petitioner in the
van. ([d. at 161.y
10. After meetmg with pollce Mr. Nance idenfified the Petitioner from a photo lineup.
| (Id at 110.) Healso 1dent1ﬁed the Petltloner at the prehmmary hearmg that Was held in magistrate
court. (Id.) At the pfeliminary hearing, Mr. Nance testified that he had not remembered seeing
any tattoos. However, at trial Mr. Nance was also able to describe tattoos on the Petitioner’s arms.
He specifically remembered because the Petitioner kept pushing the sleeves of his coat up so he
could drive Mr. Nance’s vr;m. (/d. at 120.)
11. Counsel for thé state requested that the petitioner show his arms—and tattoos-to the
jury. Defense counset did not object to the tattoo display, but did move for a mistrial. The basis
for the motion for mistrial was that the display revealed his jail identification band. That motion

was denied. (/4 at 121.) Although the position of the petitioner in relation to the jury was not




specifically detailed in the trial record, it was clarified at the habeas hearing that the petitioner
stood at counsel table for the display.

12. Scott Browﬁ also testified for the State. (Id. at 190.) Mr. Brown was the pharmacy
director at Cabin Creck Health Systems. (/d. at 191.)l Mr. Brown encountered Mr. Nance at
approxin:'lately 8:00 or 8:30 on the morning of the robbery. He was agitated and visib_ly upset. Mr.
Brown also testified that a former employee of the delivery company, Mr. Wilspn, who was
Petitiéner’ s co-defendant, had been fired relating to a robbery complaint that had oécuﬂed about
tﬁvo tdz thre;e_ weeks prior to the robbery of Mr. Nance. (Id. at 191-192; 199-200.)

13, Sergeant S.M. Pettry of the West Virginta State Po.li'ce testified that H:e responded to a
call at the Cébin Creek Health Clinic in reference to a robbery complaint. (d. a’g 202.) As part of
| his invesﬁgation, Sgt. Pettry lear.rlled that Curtis .Wilson, a former emp.loy;:e;' of the delivery |
company, owned a white Chevrolet cargo van (Id. at 205.) Sgt. Pettry also a:ccompanied Mr.
Nance to the location where Mr. Nance had been transported. IHe described it as Sharon Hollow
Road and it was approxunately two to three mﬂes from Cabin Creek Health Center. Ttis an isolated
area with no known residences. (/d. at 210-2 11.)

14, During his igvestigation, Sgt. Pettry learned that Captain Don Scurlock with the Nitro
Police Department had interviewed Curtis Wilson, Based upon that interview, Captain Scurlock
informed Sgt. Pettry that the Petitioner was a person of interest in the robbery. -(Id. at 213.)

Sgt. Pettry then met with Capt. Scurlock and prepared a photo line-up that .inclluded the
Petitioner’s photograph. Upon showing that photo lineup to Mr. Nance, Mr. Nance chose the

Petitioner’s photograph. (Id. at 214.)




15. The next day, Sgf. Petiry met with Curtis Wilson who provided Sgt. Petiry with a
_sta,temenf implicating himself and Petitioner in the robbery. Curtis Wilson also implicated apérson
named James Gravely. ([d. at 215-216.)

16. Sgt. Peth‘y then obtained a statement from James Gravely. Sgi. Pettry téstiﬁed at trial
that Mr. Gravely adinitted-_ his involvlement in Mr. Nance’s roﬁbery and that Petitioner had
contacted him to commit the robbery. (Id. at 217-218.) Sgt. Pettry fuﬁh.er testified that Gravely
had outlined how they cdmmitted the robbery and what happenéd to the totes that had been stolen
from MI‘ Nance’s van. (Id at 218-219.) Whﬂe defense counsel objected to the adrmssmn of the
recorded interview, he d1d not object to the State’s queshomng of Sgt Pettry regarding the
statement. (/d. at 2_16.)_ -; _ -,

17. On cross-e.xé;mination, defense counsel elicited from S gt Pettry that when he amested
Petitioner on May 6, 2010; he located Petitioner at the parole office. (Tﬁai transcript, Feb. 8, 2011
atp.10-11.) Petitionef was being released from parole that day. (/4. at 11.) On cross-examination,
| Sgt. Pettr§ testified lthat.Petitioner ﬁex;ef admitted to the criine but'instead denied any involvement
in the crime. (/d. at p. 13.) Sgt. Pettry further testified that énofhe’r person, Sherry Sampson, was
involved in the robbery. Ms. Sampson is the ex-wife of Darren Gravely and while she ultimately
pled guilty and admitted to being in the second van, she never gave Sgt. Petiry a recorded
statement. (/4. at 18.) -

18. Lisa Belmont-York testified for the State. Ms. York worked at Cabin Creck Health
Clinic as a patient assistance coordinator. She was working the morning of the robbery.  She
observed someone sitting on the bench outside of the building. He had a medium build and was
wearing a hood on top of his head. (/d. at 27.) Despite not having ever identified that person

before, on cross examination, she was asked whether or not it was accurate that she couldn’t




identify the person she saw. Ms. York replied that although she was not certain, that person might
have been the petitioner. '

19. Curtis Wilson, a co-defendant of Petitioner’s, testified at trial. He pled guilty to a
conspiracy to commit robbery regarding his involvement in M. Nance’s robbery. He admitted
that he us;:d to work for Prestige Delivery Service and that he loaned out his van to use in thé
robbery. It was a white cargo van that he loaned to the Petitioner. (7d. at 35-37.). _Wilson also
testlﬁed that he assumed that Petitioner was going to do somethmg with the van. Furthermore,
Gravely had a conversation with Wilson a few weeks prior to thls robbery dunng whwh Gravely
wanted him to stage a robbery but Wilson refused. (Id. at 4Q.) Wilson owed the E_cﬁﬁoncr a debt

~of “a couple thousand do]lars.” Wilson said he “asspmed’ that the debt would be;" canceled since
he allowed the Petitioner to use his van. (/d. at41-42.) During cross examinatioﬁ, é.efsnse counsel
highlighted the fact that Wilson had been fired from Prestige for taking medication, had been
charged and convicted of a subsequent breaking and enteﬁné, and gave inconéis‘t_ent statements.
- tId. at 4;3-47 )
'20. .On redirect, Wilson confirmed that he gave two statements to the police and in both
statements, he implicated Petitioner and Gravely. (Id. at 59.)

21. James Daren Gravely testified on behalf of the State. (/d. at 69.)  On direct
examination, he testified that he and his wift_a participated in the robbery of Danny Nénce, but he
could not recall who the third person was who participated in the robbery. (/d. at 70.) He farther
testified that the police told him that if he said Petitioner was involved in the robbery, he himself
would not be implicated in the crime. (/d. at 71.)

22, bn direct examination, the State reminded Gravely that when he pled guilty, he was

placed under oath. At the plea bearing, Gravely testified that Jeremy Schultz was involved in the




robbery and that they participated in the robbery together. Also, during the plea hearing, Gravely
testified that he and his ex-wife waited at the Sharon Hollow Bridge for Petitioner to come back
with the van. (Id. at 72; 75)

23. During the trial, Gravely explained the involvement of his ex-wife, Shezn' Sampson,
and explained what happened to the totes after they took the medicadon from them. (Id. at 76-79.)
Gravely testified that they took the pain and nerve medications from the totes and threw the rest
of the med1eat1ons away. (Id at 79.) Gravely acknowledged that he freely implicated his wife
and confirmed on the w1tness stand that he was telling Sgt. Petl:ry the truth when he 1mp11cated-
her. (Id. at 80.) Gravely_’.s statements, in court and out of court, were e0n51stent save for his in-
court denial that the petidoner was the third man in\;olyed in the robbery. As to the third man,
Gravely (‘unbelievably). tdstiﬁed that he didn’t know the man with whom he conspired to commit
a felony, spent little time with him before agreeing to commit a capital offense, and that the third
man just picked Gravely up beside the road (Id at 83.)

24. During Gravely s testunony, the State played portmns of his statement to Sgt. Pettry
without obj ection from the defense. During that statement, Gravely. implicated Petitioner in the
robbery. (Id. at 86-95.)However, Gravely was emphatic that it was Sgt. Pettry who pressured him
into naming Petitioner as the third person involved in the robbery. (/d. at 82.) Gravely
acknowledged that when he spoke to his probation offer during the presentence investigation
‘process about the robbery, he implicated Petitioner. (Id. at p. 84, 97. He also conceded that he
identified Petitioner’s photo from a photo lineup that was presented to him by law enforcement.
(Id. at 98) ‘

25. | On cross-examination, Petitioner’s counsel established several key points with

Gravely. First, he established that Gravely ran the risk that the State may withdraw his plea




agreement, which capped his sentence at thirty years in prison on the robbery conviction. (Id. at
102-104) He also established that there was more than forty minutes in between the time that
Gravely signed his Miranda waiver and the time of Gravely’s recorded statement. (Zd. at 109.)
According to Gravely, during that forty-minute time lapse, Sgt. Pettry promised him “[a] safety
net” and thet Sgt. Pettry only turned the recorder on after Gravely agreed to implicate Petitioner. |
(/d. at 117.)
2:6 After Gravely testified, the State recalled S gt. Pettry to the stand. Sgt. P‘ettry testiﬁed
that he d1d not know Petmoner before this robbery. It was only aﬁer Sgt. Pettry spoke to Detective
_ Scurlock, that Petitioner became a suspect. He further testified that he did nothmg to pressure
Danny Nance, Curtis Wilson, or Darren Gravely to implicate Petitioner. ({d. at 13_2-134) As to the
for'ty-mihute delay, according to Sgt. Pettry, Gray-ely was just sitting there going ’b::ack and forth
about wanting to “go on the record” and Iﬁake a statement. Sgt. Pettry denied that he put any
pressurc on Gravely, made him any promises or threatened him in any way. (Id. at 1 36-137.)
| 27. As -its last witness, the Seate called Deputy Jason Powell from the Kanawha County
Sheriff’ s Department. Deputy Powell was working as a bailiff in the courthouse during the trial.
(Id. at 139-140.) Deputy Powell testified that he ovetheard verbal communication between
Petitioner and Sherri Sampson, his co-defendant. (Jd. at 140) Petitioner asked Sampson “Did you
hear what he did for me?” to which Sampson replied “Well, maybe that means you’re goi-ng home.”
(Id. at 144.)

28. Before beginning its case in chief, defense counsel informed the Court and the State

that one of his witnesses, Paul Martin, was ill and that hopefully, the witness would be available

the following day. (d. at 156.)




29. During opening statements, defense counsel told the jury that it planned on presenting
an alibi defense—that Petitioner was in Ohio with Paul Martin, who was Petitioner’s good friend.
(Id.atlls.'!.) Alicia Slater testified as his first witness, telling the jury that she saw Petitioner on
the morning at Aﬁril 27, 2010. (Id. at 159-160.) Specifically, she testified that Vshe was the
Petitioner’s girlfriend and that they had been in bed together that motlﬁng in Dunbar. (/d. at 159,
161.) According to Slater, Petitioner had been to Columbus, Ohio- for the weekend and had gotten
back to the house around 2:30 a.m. on the 27th. (Id. at 161 ) He' Was in bed when she left to take
her son to school at 8:15 and was still there when she returned at 8 45, He did not leave the house
until 11:30 that mormng. ,(Id. at 163-164.) |

30. On cross-exanunatton Slater test1ﬁed thet she and Petmoner were engaged fo be
married and had been smce June 0f2010. (Id.-at'165-166.) She conceded that Petitioner’s status
impacted her financially and that the Petitioner had received some sort of insurance seftlement.
(Id. at 168.) |

31. On redirect, couneel wes able elicit from Slater that Petitiener received a large sum of
money when he turned 21, meaning that he could afford a nice vehicle, paid his bills, and did not
have to work. (/d. at 171.)

32. Petitioner called Macaila Lamb. Lamb is Alicia Slater’s cousin and was 16 years old
at the time of trial. She testiﬁed that on the moming of April 27,2010, she went to Slater’s house
to borrow a pair of jeans. She went into Slater’s bedroom to get the jeans and saw Petitioner lying
in bed. (Jd.) That occurred at approximately 9:00 in the morning. (Id. at 176; 180; 181.)

33. Sherri Sampson also testified for the Peti.tiqﬁer. (Id. at 185.) Sampson was a co-
defendant of Petitioner’s, along with Curtis Wilson and James Darren Gravely. (/d. at 186.) She

is also Gravely’s ex-wife. Jd. Sampson pled guilty to Conspiracy to Commit Robbery. (Id. at




187.) According to Sampson, she and her ex-husband were on “good terms” at the time of the
robbery and would do methamphetamine together. (Id. at 192.) Curtis Wilson loaned her and
Gravely his white cargo van so that they could rob a delivery van. (/d. at 194.) The third person
involved in the robbery was ra person named Mikey, whom Sampson believéd to be Mikey Ward.
(Id. at 195.)-, Gravely, who knew Ward, had testified that he did not know the third robber.

34 Sampson proceeded to testify that she, Ward, and Gravely traveled to the Cabin Creek
Chmc in CUI'tlS Wilson’s van. (Id. at 195-196.) Gfavely was the one who got out of the van and
had a gun on Mr. Nance, while Sampson and Ward stayed in the whlte van. (/. at 197. ) She and
Ward followed Gravely and Mr. Nance until they stopped and unloaded the contents of Mr.

Nance’s van. (Id at 198.) She described Gravely as wearmg layers, mcludmg a hooded jacket.

" (Id) After taking the drugs out of Mr. Nance’s van, they all left in the white van—;mth Darren

Gravely driving. Everyone then went their SBbarate ways. (Jd. at 199-200.) Sampson recetved
oné-fourth of the drugs. Sampson told that same story during her plea and during the presentence
investigat-ion. (Id. at 203-204.)

35, Although Sampson testified that her ex-husband, Darren Gravelf, was the one who
held Danny Nanceat ganpoint, she admitted that Gravely is bald and has been bald for quite some
time—at least since they were married. (d. at 210.) As for Mikey Ward’s physical appearance,
Sampson testified that he has brown hair and is “not a big man.” (Id, at 212-213.) -

36. Detective Don Scurlock also testified for the defense. (Jd. at 223.) He told the jury
that he got to know Curtis Wilson through an irivestigation into the theft of prescription pills from
Prestige Delivery Service. He then became a person of interest in the robbery of Danny Nance.
(Id. at 225.) Although Wilson initially told law enforcement that his van had been repossessed by

Sissonville Auto, the investigation later determined that to be untrue. (Id. at 227-228.}
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37. AIlthOIlyl Shultz, the Defendant’s brother, testified at the trial. (Trial Transcript, Feb.
9,2011at47.) He festiﬁed that he received a phone call from Petitioner around midnight on April
27, 2010 during which Petitioner stated he was coming back from Ohio. (/4. at 47.) He then saw
the Petitioner around noon that day for his daughter’s birthday party. (/d. at 48.) |

38. On cross-examination, Antﬁony Shultz admitted that: while he testified at the
preliminary hearing, he never. mentioned that the Petitioner had been in Ohio. (Zd. at 49.)
| Fmthermore, he never reported it to the police and did not know hlS ‘brother’s true whereaboufs
until he saw him at noon on the 27", (Id. at 50.) |

~39. Petitioner then tesnﬁed on his own behalf (Id. at 54. ) Accordmg to Pe’fmoner he
_ spent the weekend prior to the robbery in Ohlo (Id. at 56.) Heand a fnend went up there to shop
and he got back around 2:09 in the morning on-April 27. (Jd.) He didn’t wake up until 10:30 or
11:00 that day and the first he discovered he was being charged with robbery and kidnapping was
when he was at his parolel ofﬁce. In fact, he was at his parole office to be discharged from parole.
(1d. at 57.)

40. ‘As to Petifioner’s testimony regarding parole, he testified that he was on parole for an
~ attempted breaking and entering—not for any drug crimes and that Vhe had to be routinely drug
tested as part of his parole. (/d.at 58.) Petitioner also testified that he relceived $78,000.00 from an
insurance settlement related to -his father’s death. (Id. at 59.) He had reccived the money at the
age of 22. (Id. at 60.) He denied being a drug dealer or drug user. (Id. at 61.) Petitioner
vehemently denied being involved in the robbery of Danny Nance. (Id. at 62.)

41. On cross-cxamination, Petitioner acknowledged that he went to prison for one to three

years but that it “wasn’t really a prison” and that he had been released about six months before the
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robbery.  (ld. | at 68.) He admitted to knowing Wilson, Sampson, and Gravely but only
characterized them as acquaintances, not friends. (/d. at 69.)

472. Petitioner was asked what his response was when the troopers questioned him. (7d. at
71.) He testified that when Sgt. Peftry met with him, he denied the robbery and that he requested
the troopers éive him a lie detector test. (Jd. at 71.) He admitted on the stand that he did not tell
Sgt. .Pettry that he had been in Columbus the night before. (/d. at 72-73.) He also did _not give
Sgt. Pettry the name , of the friend he visited in Columbus or Paul Martin, the friend who traveled
with him to Columbus. (Jd. at 73. ) In response, Petitioner explmned that he was never asked for
an alibi by the trooper but instead the trooper kept insisting Petitioner “give [him] a s’gqry.” (Id. at
-74.') | | F

43: Petitioner’s credibility was sorely tested when, in front of the jury, he lied ei‘:cjyout placing
four calls to his mother on the night of February iO, 2011—during the trial. (/d. at 78.){ He initially

. denied making those calls but then admitted to making the calls when confronted w1th ewdence of
-hearmg his own voice makmg those calls (Id. at 79.)

44. Petitioner was asked about statements he made to his girlfriend, Alicia Slater, regarding
the case. Importantly, he engaged in a conversation with her ;about the fact that the victim
identified him and it did not matter what the co-defendapts testified to since the victim was still
going to testify. His response to that during the conversation with Slater was, “I have ai plan for

| that.” (Id. at 83.) |

| 45. On re-direct Petitioner volunteered that he has “been Sitting in jail for something I
* didn’t do fortoo long.” (Id. at 86.) He also testified that after paying lawyer fecs he only had about
$3,000.00 of the settlement money left and therefore, did not have much to offer Alicia Slater

financially. (Id. at 87, 91.) Petitioner also testified, after being asked by his counsel, that he did

12




Fatm

not get permission from his parole officer before going to Ohio but explained that he wasn’t getting
into any trouble on parole so he did not think he would get into any trouble for leaving the state
without permission. (7d. at 91.)

46. Dr. David Clayman testified as an expert witness on behalf of the Defendant, (Id. at
98.) Dr. Clayman is an expert in forensic pssrchology. (Id. at 101.) Regardmg the specifics of the
case at hand, he testified to havmg ‘n0 active knowledge” about the case. (Id. at 110.) However,
the Court allowed Dr. Clayman to be asked hypothetical quesuons and render an opinion, (/d. at
115) ' |

47. Dr. Clayman teSfiﬁed in general regarding the issues with eyewitness identification.
Regarding photo lineups, vi;hjle there is no accurate -percentage of hc;w many people get
identifications wrong on é ﬁhoto lineup, Dr.r Clayman tes.tiﬁed that many people do get that
identification wrong. Furthefimore, many factors can influence the accuracy of photo lineups. (Id.

at 117- 120) He also test1ﬁed that when people are inaccurate in their identification, the longer

that time passes, the more they beheve thelr cho1ce is, in fact accurate. (Id. at 120.) Dr. Clayman

further testified that other factors are important and can influence eyewitness identification. Those
factors include “Thligh intensity, threaténing situations that last a short period of time.” (Id. at
122.) Those situations lead to more inaccurate identifications. (Id.} Defense counsel then asked
Dr. Clayman a hypo;thetical qﬁestion which contained virtually the same facts as the Nance
robbery. (Id. ﬁt 126-127.) Dr. Clz.lyman testified that the emotional state of the victim could impact
his “coding of information.” (/d. at 129.) While he further testified that the presentment of a photo
lineup the next day, would be problematic to the defense, be further discussed that the use of a

weapon can impact a witness’s ability to accurately recall details. (/4. at 129.)

13




48. After Dr. Clayman testified, the defense rested. The State then called Danny Nance in
rebuttal, to which the defense objected. (Jd. at 145.) The Court allowed him to testify during
which he was ShOWIl. a photo of Mikey Ward. (/d. at 154-155.) He did not recognize Mr. Ward
and testified that he did not see him at Cabin Creek Health Clinic or at any point during the robbery.
_(Id. at 155.) The State then had Mr. Ward brought in person to the courtroom. Mr. Nance stﬂl did
not recognize Mr Ward. (Id. at 156.) |

49. -‘:T-he petitioner was convicted of kidnapping, conspiracy and first degree robbery on
Februai'y 1(5, 20':11. The jury recommended mercy as to the kjdnapping offense, On April 11,
2011, the péﬁtior;er was sentenced to life in the penitentiary, with the possibility of-ﬁaroic as to
the kidnapping chafge; a determinate term of ten years for robbeﬁ, to run consecutivelflto and not
conéuﬁepﬂy with the kidnapping sentenée; and a cpnsecﬁtive_one to ﬁj}e years for the :f‘:.onspira_cy
charge. | | o

50. Therpetitio'ner filed a direct appeal with the West Virginia Supreme Court 0f Appeals.
}ie ;:Léseﬁed as ‘error. the following: (1) -’[ha-t .di‘splayiﬁg his tattoo was more f)'reju&icial than
probative and was cumulative; (2) that he was unduly prejudiced when the jury saw he was weaﬁng
a regional jail identification wristband; (3) that this Court erred by not dismissing the kidnapping
charge as incidental to the robbery; (4) that his sentence was disproportionate; and (5) his due
process rights were violated when the circuit court failed to consider various punishments under

West Virginia Code section 61-2-14A.

51. The petitioner’s conviction and sentence were affirmed by unanimous memorandum

decision. State v. Shultz, 2013 WL 1632517 (April 16, 2013).
52. The petitioner, with the assistance of counsel, filed a petitidn, and an amended petition

for writ of habeas corpus. An omnibus evidentiary hearing was held on December 14, 2015. The
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following assertions of error are those that the petitioner is arguing: (a) Ineffective assistance of
counsel by introducing the petitioncr\’s parole statué, previous felony conviction, and other “bad
character” evidence; (b) Ineffective assistance of counsel in faling to object to use the of
impeachment evidence as evidence of guilt and failing to request an instruction as to the limited
use of impeachment evidence and failing to réquest a “Caudill” instructio:n as to the proper weight
to be given to a guilty plea by a co-defendant' (c) Ineffective assistance of counsel by failing to
ob] ect to the exh1b1t1on of pet1t1oner s tattoos; (d) Ineffective a531stance of counsel by offering the
testimony of Dr. Clayman; () Ineffectwe ass1sta.nce of counsel by faﬂmg to offer the alibi witness,
Paul Martin; (f) Ineffective ass1stance of counsel for failing to object to the state’s comment upon
the petitioner’s post arrest and post-Muanda sﬂence (g) cumulative error; and (h) the sentencing

scheme for kidnapping is unconstltutlonal | | |
53. At the omnibus evidentiary hearing held on December 14, 20135, three witnesses
test1ﬁed Paul Martin, the pet1t1oner and John Mitchell, Ir., one of petitioner’s trial counsel.
Petltloner s counsel noted that the pet1t1oner was not going forward w1th his claim that voir dire
| was médequate. Additionally, petitioner’s copnsel noted that the West \_/'irginia Supreme Court
has definitively decided that the West Virginia sentencing scheme as it pertains to kidnapping does
not run afoul of Apprendi; nonetheless, petitioner wished to advance legal arguments on this issue.
54. The petitioner and counsel acknowledged that all other contentions which could have

been raised, but were not, in this ilabeas corpus proceeding were waivexi.

55. Paul Martin testified. Martin’s testimony was that he left with the petitioner on Friday
to go to East Side, Columbus. Martin had just been released from prison. Therefore, the petitioner

bought Mattin new clothes. The two partied and went to strip clubs.
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56. Martin further testified that he and the petitioner were constantly in each other’s
compariy the entire weekend, including up to and through the critical hours when the robbery was
committed. They were apart for no more than an hour from Friday evening forward and atiended
the birthday party (testified to ny other witnesses) together.

57. Martm testified he was too ill to come to court and testify, but had no explanation for
why he did not contact the defense attomey after the petitioner was convicted.

58. I:\_/Ia_rtin"s testimony at the omnibus habeas héaring was in direct contravention to the
testimony of .the petitioner at trial and petitioner’s girlfriend. Both fetitioner and his"girifn'end
testified as tc; the trip to Ohio. However, at trial, each testified that. petitioner returned héme alone-
iﬁ thg Qarly morr_u'ng hours before the rqbbery. There was 1no testimony that.Martii; came to
petitioner’s house during that early moming time peridd. |

59. Martin’s testimony about being conétantly in the presence of the petitioher is not
credible when it is compared to and contrasted with the testimony at trial of Ms. _Slé.té_]: and the
o‘tﬁer w.itnesse-s, including Ms. Lamb, who 6Bseﬁed the:petiﬁoner af his Tesideﬁca, but did ﬁot see
Martin there. Therefore, Martin would have been an ineffective, if not damaging witness at trial.

60. The petitioner testified at the omnibus hearing. He denied that he was ever consulted
by his lawyer about any decisions whatsoever. When asked, the petitioner described his own
tattoos as “prejudicial”. However, the court accurately noted that the comments about prejudice
were the petitioner’s own, and that other than the tattoo being large, no details of the tattoo were
apparent. The petitioner agreed that at trial, he had been seated at, or standing at, the defense

position at counsel table, and that he was not paraded in front of the jury.
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61. Despite his contention that he and his trial attorney did not consult as to any stralegy,
the peﬁtioner acknowledged that he did want a witness to testify about eyewitness testimony, albeit
he preferred an unnamed expert from New York.

62. The petitioﬁer was unaware of any ill will or animus held toward him by either the
witness Wilson or by Sergeant Pettry. The petitioner acknowledged that Mm’tin’s habeas corpus
testimony about the two of theel being continually in one another’s company, including the critical
hours before and during the robbery, was not correct.

63. Although the petmoner denied makmg a formal statement to the police, he did
acknowledge that he did not remam silent. The petitioner agreed that the told the police that he
did not comrnit the robbery The petitioner agreed that he asked the police for the opportunity to
 take a lie detector test. The peti’qoner agreed that he may have told the pohce that he did not
commit the robbery and told the police that he wanted a lie detector test on more than one occasion.

64 The petitioner was represented at trial by John Mitchell, Jr., and J ohn Mitchell, Sr.
J olm M1tche11 Ir., testlﬁed at the ommbus evidentiary heanng

65. Mr. Mitchell had been practicing law for thirty or so years at the time of trial. He could
not estimate the number of hearings and bench trials he had participated in. Further, he had
represented perhaps hundreds of criminal defendants and hed engaged in numerous jury trials.

66. Mr. Mitchell testiﬁed_that he consulted with his client as to every strategic decision.
With particularity, he consulted as to the testimony of Dr. Clayman because Mr. Shultz was not an
indigent defendant and Shultz or his family would have paid Dr. Clayman’s expert witness fees.

" 7. The trial strategy developed and pursued at trial was that the petitioner was innocent -

and had nothing to hide. The petitioner was aware of and agreed to that strategy.
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63. Tt became necessary to have an eyewitness expert rmid-trial after the victim successfully
explained away his confusion from the preliminary hearing about 'Whethe; his abductor did, or did
not, have tattoos. Further, a witness from the clinic at trial remarked that althougn she could not
be certain, she now believed (in the courtroom) that the person she saw outside the clinic the
morning of the robbery might, in fact, be the petifioner.

69. Mr. Mitchell consulted with the petitioner about hiring Dr, Clayman, and the pet1t1 oner
agreed. MI M1tche11 spent time preparing Dr. Clayman to testify. While aware that Dr. Clayman

‘had not direetly been involved with the petitioner’s case, the strategy was to use Dr. Clayman as
- an expert witness to explam how eyewitness identification can be nustaken '
70 The tnal testimony revealed that the testimony of Clayman was, as often occurs both.
*- helpful and_hannful to both sides at trlal In particular, Dr Clayman assisted the defense by
explaining that many people get identification wrong, mcludmg identification from a photo line-
up. If people are originally inaccurate, over time, that inaccuracy becomes re1nforced. Other
factors inﬂuencing identiﬁc tion mclude lugh mtens1ty and threatenmg sifuafions lastnng a short
period time. " Those factors lead to more inaccurate identifications. While Dr. Clayman did
acknowledge that the presentation of a photo line-up shortly nﬁer the offense would be problematic
for the defense, he also testified that the use of a weapon can affect the ability to recall details and
that if a witness is in an emotional state that can impact one’s coding of information.

71. As noted above, the consistent trial strategy was that the petitioner was not guilty and
had nothing for hide. Counsel strategically determined it was unwise ;to ask for a limiting. -
instruction regefding co-defendant testimony because their in-court testimony was helpful fo the

petitioner. Although those two witnesses were not necessarily consistent with one another, their
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in-court testimony was exculpatory of the petitioner, admitting their own participation in the
robbery and conspiracy, but denying his involvement.

72, Strategically, trial counsel determined that he did not wish to ask for a Caudill
instruction because, again, the testimony of the two co-defendants was helpful to the petitioner.

73. The decision to addresst_he petitioner’s parole status, and oonvtction, was a strategic
decision to which the petitioner agreed By demonstrating the petitioner was on parole, the jury
was informed that the petitioner had clean drug screens, verifying he had no motive to be 1nvolved
in a robbery to obtain controlled substances Further, showing the petrtloner had virtually
completed his parole obhga’non and was to be released the day he Was arrested for the instant
offense was to demonstrate to the jury that the petrtroner would not be so Stupid as to commit a
-robb ery while he was still bemg supervrsed yet almost free of supemsuon

74. Asto the witness Maitin, the witness was too sick to testify, and did not retum to court.
The petitioner was consulted about contmulng the trial and agreed not to.

75. Trial eounsel did not object to the cross-examination of the petrtloner regardtng his
failure to speak to the police, other than a general denial of the offense and demand for a polygraph,
because the defense strategy was always that the defense had nothing to hide, & strategy with which
the pet1t10ner was in full agreement.

76. Asto the testimony from petitioner that he was never consulted as to any decision, and
the testimony of counsel that the petitioner was consulted about and agreed to all strategic

| decisions, the court finds that the testimony of counsel was more credible than that of the petitioner.
1L.
CONCLUSIONS OF LAW WITH DISCUSSION

1. Jurisdiction and venue are appropriately in the Circuit Court of Kanawha County.
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2. West Virginia Code §53-4A-1 provides for posi-conviction habeas relief for “[e]ny
person convicted of a crime and incarcerated under sentence of imprisonment therefor who
contends that there was such a denial or infringement of his rights as to render the conviction or
sentence void under the Constitution of the United States or the Constitution of this State or both.

3. The contentions and the grounds in fact or law must “have not been previously and
finally adjudiceted or waived in the proceedings which resuited in the conviction and sentence, or
ina proceedmg or proceedings in a prior petition or petitions under the prowsmns of this arecle
or in L any other proceeding or proceedings which the petitioner has mstltuted to secure rehef from
such conviction or sentence ” West Virginia Code §53-4A-1 |

4., West V1rg1ma s post-conviction habeas corpus statute “clearly contemplates that [a] -

person who has been convicted of a crime is ordhiarily entitled, as a matter of right, to only one

postconviction habeas corpus proceeding.” Syl. Pt. 1, Markley v. Coleman, 215 W.Va. 729, 601

S.E.2d49 (2004) (citations omiﬁed). Such i)receedin'g gives the Petitioner an opporfunity to “raise
any collateral issues which have not previously been fully and fairly litigated.” Coleman at 732,
601 S.E.2d at 52. The initial habeas corpus hearing is res judicata as to all matters raised and to
all matters known or which, With re_asonable diligence, could have been known. Syl. Pt. 2,
Coleman, supra. |

5. The habeas corpus statute “contemplates the exercise ef discretion by the court.” Perdue
v. Coiner, 156 W. Va. 467, 194 S.E.2d 657 (1973).

6. The circuit court denying or granting relief in a habeas corpus proceeding must make
specific findings of fact and conclusions of law relating to each contentjon raised by the petitioner,

State ex rel, Watson v. Hill, 200 W. Va. 201, 488 S.E.2d 476 (1997).
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7. “Habeas corpus proceedings are ciﬁl proceedings. The post-conviction habeas corpus
procedure provided for by Chapter 85, Acts of the Legislature, Regular Session, 1967, is expressly
stated therein to be “civil in character and chall under no circumstances be regarded as cri_minal
proceedings or a criminal case.” State ex rel. Harrison v. Coiner, 154 W.Va. 467,476,176 S.E.2d
677, 682 (1970). The burden is on the p_etitionér to prove his claims by a preponderance of the
evidence.

8. “A habeas corpus proceeding is not a substitute for a writ of eﬁor in that ordinary trial
error not involving constitutional v101at10ns will not be rev1ewed ” Syl Pt 4, State ex rel.
MeMannisv. Mohn, 163 W. Va. 129 254 $.E.2d 805 (1979) Moreover, “{t]he sole issue presented

in a habeas corpus proceedmg by a prisoner is whether he is restrained of his 11berty by due process

' of law.” Syl Pt. 1, State ex rel. Tune v. Thompson, 151 W. Va. 282 15 18.E. 2d 732 (1966).

9. A circuit court having jurisdiction over habeas corpus proceedings has broad discretion
in deahng with habeas corpus allegatlons Markley, supra at 733,601 S.E2d at 53. It may deny
the pet1t10n w1thout a heanng and w1thout appomtmg counsel if the pe‘utlon exhibits, affidavits
and other documentary evidence show to the circuit court’s satisfaction tha.t_the Petitioner is not
entitled to relief. Syl. Pt. 3, Markley, supra A circuit court may also find that the habeas corpus
allegation has been previously waived or adjudicated and if so, the court “shal] by order entered
of record refuse to grant a writ and cuch refusal shall constitute a final judgment.” Markley, supra,
at 733, 601 S.E. 2d at 53 (2004) (cité.tions omitted). (citing W.Va. Code se;:tion 53-4A-3(a)).

10. When determining whether to grant or deny relief, a circuit court is statutorily required
to make specific findings of fact and conclusions of law relating to each contention advanced by

the petitioner and to state the grounds upon which cach matter was determined. Syl. Pt. 4, Markley,

supra. See also W.Va. Code §53-4A-3(a).

21




11. Thé only contention raised by the petitioner not related to ineffective assistance of
counsel is an assertion that the West Virginia kidnaping sentencing scheme is unconstitutional.
The petitioner contends that the sentencing scheme violates the federal constitutional dictates of
Apprendi v. New Jersey, 530 U.S. 466 (2000.)

12. The West Virginia Supreme Court of Appeals has heretofore considered, and rejec_ted
~ the contention that-the sentencing scheme violates Apprendi, or (ieprives an individual of his n'éht
to a trial by jury. Syllabus Point 2 of State v. Haught, 218 W. Va. 462, 624 5.E.2d 899 (2005)
states: “Our kldnapmg statute, W.Va. Code § 61-2-14a (1999}, does not provide for the
enhancement of a Flefendant's sentence beyond the stafufory maximum based on additionﬁ_l facts
found by the trial judgé in violation of the constitutional right to a tﬁal by jury as interpréied by
_the Unifed.S_tat§:s Sﬁpreme Court in_ Bfakelyr v, Washir_ngton, '542 ‘U.S. 296_, 12_4 STCf. 2531, 159
L.Ed.2d 403 (2004).” | o

13. The Haught court noted that the West Virginia statute was distinguishable from
Blakeley in that: e

In contrast, the statutory maximurn in this case, or, in other words, the maximum

sentence that Appellant could receive based on the jury's findings, was life with
mercy which is the sentence Appellant received. Thus, Appellant received no
greater sentence than the statutory maximum. In sum, it is clear to this Court that,
pursuant to the statute, any additional findings of fact made by the trial judge can
only operate under the statute to reduce and not enhance a defendant's sentence.

State v. Haught, 218 W. Va. 462, 467, 624 S E.2d 899, 904 (2005)

14. The contention that the petitioner’s sentence violated constitutional norms was also

raised in the direct appeal of this matter, and rejected.

Lastly, we find no merit in petitioner's argument that the circuit cowrt's application
of West Virginia Code § 61-2-14A violated his due process rights. We have
previously addressed the constitutionality of the statute in question and found
that[o]ur kidnaping statute, W.Va.Code § 61-2—14a (1999), does not provide for
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the enhancement of a defendant's sentence beyond the statutory maximum based
on additional facts found by the trial judge in violation of the constitutional right to

a trial by jury as interpreted by the United States Supreme Court in Blakely v.
Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004). Syl. Pt. 2, -
State v. Haught, 218 W.Va. 462, 624 8.E.2d 899 (2005). As such, we find no merit
in petitioner's final assignment of error. State v. Shultz, No. 11-1494, 2013 WL
1632517, at ¥3 (W. Va. Apr. 16,2013)

15. The contention that the sentence is unconstitutional is a contention that implicates both
state and federal constitutional rights:.‘ However, that contention has bq_én definitively decided
against the petitioner. Therefore, it is hercby DETERMINED that this_:icontention affords the
petitioner no relief.

16. The rémaining claims m pétitioner’s brief addfess the issue of ineffecti_ve assistance of
counsel in several particulars, and a claim that the érrors and omissions of counsel result in
Cumulativé CITOr. - -

17. A claim of ineffective assistance of counsel implicates both federal and constitutional
rights.
18. Claims of ineffective assistance begin and in large measure end with the standards set

forth in Strickland/Miller.

19. West Virginia evaluates an ineffective assistance of counsel claim under the two-prong
standard set forth by the Supreme Court of the United States in Strickland v. Washington. Syl. Pt.
5, State v. Miller, 194 W. Va. 3,459 SE 2d 114 (1995) (citing Strickland v. Washingron, 466 U.S.
668 (1984)). To succef:d on such a claim, a petitioﬁer must establish that: 1) his trial counsel’s
“performance was deficient under an oﬁj-ective standard of reasonableness; and 2) there is a
reasonable probability that, but for counsel’s unprofessional errors, the result would have been

different.” (d.) “Failure to meet the burden of proof imposed by either part of the Strickland/Miller
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test is fatal to a habeas petitioner's claim” State ex rel. Vernaiier v. Warden, W. Virginia
Pe.nitenﬁary, 207 W. Va. 11, 528 S.E. 2d 207 {1999).

20. The Strickland standard is not casily satisfied. See Miller, 194 W. Va. at 16, 45 S.E.Zd _
at 127 (“[Tjhe cases in which a defeﬁdant may prevail on the ground of ineffective assistance of
counsel are few and..far between.”), State ex rel. Daniel v. Legursky, 195 W. Va. 314, 319, 465
SE Zd 416, 421 _(1 995)(ineffective assistance claims are “rarely” granted and only when a claim
has “substam_:ial ﬁl_eri ), see also, Whiting v. Burt, 395 F.3d 602, 617 (6th Cir. 2005)(“Petiti0n&s

~ claiming ineffective assistance of counsel under Strickland have a heavy burden of proof.”).

-21. In Mille;‘*, the court outlined the challenge faced by a petitioner claiming meffé,%;tivé
| assistance, noting that judicial review of a defense counsel’s performance “must ‘be _hi':_ghly
(iefcre;ltia . aﬁd -explaining that there; is a sfrong prespinption fhat “counsél’s ﬁerfbrmancé wis
reasonable and adequate.” Miller, 194 W.Va. at 16, 459 S.E.2d at 127. Moreover, the Miller cc)urt
held that there is a “wide Tange” of performance which qualifies as congtimﬁonally-édequate

assistance of counsel, stating:

A defendant seeidng to rebut th{e] strong presumption of effectiveness bears a difficult
burden because constitutionally acceptable performance is not defined narrowly and
encompasses a ‘wide range.” The test of ineffectiveness has little or nothing to do with

what the best lawyers would have done. Nor is the test even what most good Jawyers -
would have done. We only ask whether a reasonable lawyer would have acted, under
the circumstances, as defense counsel acted in the case at issue.

Id., see also Vernatter,207 W. Va. at 17,528 S.E.2d at 213 (“{ TThere is a ‘strong presumption that
counsel’s conduct falls within the wide range of reasonable professional assistance . . .””") (quoting

Strickland, 466 U.S. at 689).

22. A petitioner claiming ineffective assistance must identify the specific “acts or

omissions” of his counsel believed to be “sutside the broad range of professionally competent
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as31stance * See Miller, 194 W. Va. at 17, 459 S.R2d at 128, State ex rel. Myers v. Painter, 213
W. Va. 32,35, 576 S.E.2d 277, 280 (2002)(“The first prong of [the Strickland] test requires that a
petitioner identify the acts or omissions of counsel that are alleged not to have been the result of
reasonable professional judglnent”)(intemal quotation marks omitted).

23. The reviewing court‘is then f;asked witﬁ determining, “in light of all the circumstances”
but without “engaging in hindsight,” if that conduct was so objectively unreasonable as to be
constitutionaily 1nadequatc leler 194 W.Va. at 17, 459 S.E.2d at 128.

24. Strategm choices and tactlcal decisions, w1th very hnuted exceptmn fall outside the
scope of this mqu:lry and cannot be the basis of an meffectwe assistance claim, Legursky, 195 W.
Va. at _328, 465 S.BE.2d at 430 (“A declsmn regardmg trial tact1cs cannot be the ba51s for a claim of
ineffective assistance of counsel upless counsel's tactics. are shown to be so 111 chosen that it
| permeates the entire trial with obvicsls unfaimess.”)(internal quotation marks omitted), Miller, 194
- W.Va at 16, 459 S E 24 at 12’7 (“What defense to carry to the jury, what witnesses to call, and
| what method of presentation to use is the epitome of a strategm dec181on and it is one that we will

seldom, if ever, second guess.”).
25. Jdentifying a mere mistake by defense counsel is not enough. See Edwards v. United
States, 256 F.2d 707, 708 (D.C. Cir. 1958)(“Mere improvident strategy, bad tactics, mistake, -
- carelessness or inexperience do not . " amount to ineffective assistance of counsel, unless taken
as a whole the trial was a ‘mockery of Jus‘uce "). As the Miller court noted, “sfith [the] luxury of
time and the opportunity to focus resources on specific facts of a made record, [habeas counsel]
inevitably will identify shortcomings in the performance of prior counsel;” however, the court

continued, “perfection is not the standard for ineffective assistance of counsel.” Miller, 194 W.

Va. at 17, 459 S.E.2d at 128.
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96. Even if defense counsel’s conduct is deemed objectively unreasonable, and therefore
satisfies the first Strickland prong, that conduct does not constitute ineffective assistance unless
the petitioner can also establish that the deficient conduct had such a significant impact that there
is a “reasonable probability that, bﬁt for counsel’s unprofessional errors, the result of the
proceedings would haére been different.” Syl. Pt. 5, Miller, supra. As the Supreme Court explained'
in Strickiond, “[a]n error by counsel, even if professionally unreasonable, does not warrant settingr

as1de the Judgment of a; cnmmal proceeding if the error hadno effect on the judgment.” Strickland,

466U.S. at 691. Thus, atlsfymg Strickland’s “prejudice prong’” requires a showmg that counsel’s

deﬁc1ent performance was serious and jmpactful enough to “deprive the defendant of a fair tﬂal

3 trial whose result is rehable »* State ex rel. Srrogen y. Trent, 196 W. Va 148 at n. 4, 469 S. E 2d

7,12 (1996)'(quoting Srrickland, 466 U.S. at 687), see also Myers 213 W. Va. at 36, 576 S E 2d

at 281 (2002) (“The second or “prejudice” requirement of the Strickland/Miller test look_s to
whether counsel‘s deﬁcwnt performance adversely affected the outcome in a given case. )

27. There isno prec1se formula, apphcable in all cases, that can be apphed to determme if
the constitutionally-inadequate conduct in question so significantly degraded the reliability of the
trial such that the prejudice prong is satisfied. See Legursky, 195 W. Va. at 325, 465 S.E.2d at 427
(“Assessments of prejudice are necessarily fact-intensive determinations peculiar to the
circumstances of each case.”). But there is no question that the burden of demonstrating prejudice
lies with the petitioner. Strickland, 466 U.S. at 693, Legursky, 195 W. Va. at 319, 465 S.B2d at
421.

28, The petitioner &laims that his counsel was ineffective by introducing gvidence of his

prior felony conviction, parole status, and other bad character evidence.
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70, Trial counsel testified that the decision to introduce the parole status and prior
conviction was a strategic decision. He and his client consulted about that strategy and the client
agreed. The strategy was a reasonable one in view of the facts and circumstances. The act in
question was a robbery obtaﬁﬁng controlled substances, not ﬁoney. By demqnstrating that the
petitioner was on parole for a crime which was ﬁot similar to the instant offenée, it could be
conclusively inferred by the jury fhat the petitioner was not using drugs—as demonstrated by his
clean urine screens. By demonstrating that he was due to be released froni parole status within
days of the crime, it could concluswely be inferred by the jury that only an 1d10t would commit an
offense that close in time. |

30. It would have been in_lp;oper for the prosecution to- seek to introdqce'the evidence

under Rule 404(b), absent an‘in came}a hearing where the court would rule that the evidence was

" relevant, and more probative than prejudicial. However, and crucially, the petitioner and his

counsel made a strategw decision to mtm duce that cvidence.

'31. Under the prism of Strzckland/leler in which it is presumed that counsel’s
performance was reasonable and adequate, and in which the review is highly deferential, and
without engaging hindsight, this court determines that counsel’s performance was not objectively
deficient. The decision to present a “warts and all” defense in which the defense had nothing to
hide was a reasonable strategic choice, \-?Vi'[h which the client agreed. The tactics were not so ill
chosen that the trial was permeated with unfaimess. Additionally, what defense to present is the
epitome of a strategic decision.

'32. Counsel’s performance as to the issue of the petitioner’s parole status and-conviction
was not objectively deficient. However, assuming for the purpose of.argument only that counsel’s

performance was objectively deficient, the petitioner cannot satisfy the second prong of
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Strickland/Miller, in that the petitioner cannot demonsirate prejudice arising from counsel’s
decision. The petitioner cannot demonsirate fhat “but for” the introduction of the parole status and
conviction the result of the trial would have differed, i.e., thet the petitioner would have been
acquitted. |

33, The evideoce against the petitioner was substantial. He was unequivocally identified -
by the v1c:t1m, Mr. Nance That testimony, in and of itself, was sufficient to convict the petitioner. .
Mr. Nance’s testlmony was corroborated by the witness at the clinic, by Curtis Wilson, and
(reluctantly) by Gravely The introduction of evidence that the petitioner had a Previous, non— ._
violent felony conviction and was s0 well behaved on parole that he was due to be released d1d not '
contribute to the verdlct agamst the petitioner. .

34. Therefore, 1t is DETERMINED that the petmoner has failed to satisfy either prong of B
the Strickiand/Miller standard with re gard to counsel’s 'strategy of introductlon of the petitioner’s
parole status and non-violent conwctlon The strategic choice was not unreasonable. Even if
unreasonable that choice dld not affect the outcome of the proceedmgs

35. Petitioner claims that trial counsel was ineffective in not requesting limiting
instructions regarding accomplice testimony and impeachment by inconsistent statements and the
failure to request a “Caudill” type instruction regarding the co-defendant’s plea agreements.

36. Gravely’s inconsistent, out of court statements were clearly admissible under West-
Virginia Rule of Evidence 613 for purposes of impeachment. Gravely’s assertion that he only
implicated the petitioner because of pressure from the trooper was belied by the tone of the
recording. The tone of the recorded statement accurately reflecting the demeanor -of the
participants in the conversation is not hearsay. Additionally, Gravely Jaid the factual basis for his

plea of guilty, a statement that was under oath, and subject to cross-examination (if needed) by the
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participants at the plea hearing. As such, the factual basis is admissible as substantive evidence,
as it is not hearsay.

37. Sherri Sampson and Curtis Wilson, along with Gravely, were co-defendanis of the
petitioner who had each reached plea agreements with the state.

38. Asto any failure to object to the admission of the inconsistent staterﬁents:

The defense couns el is not required to make every obj ection if it is reasonably clear
fhat the objection would not affect the final outcome of the trial. Here, defense
counsel allowed hearsay evidence to come in without objection in order to avoid
testimony by another state's witness. “Where a counsel's performanceﬁ,' attacked as
ineffective, arises from occun:é_hces involving strategy, tactics and arguable courses
of action, his conduct will be deemed effectively assistive of his client's interests,
unless no reasonably qualified defense attorney would have so acted in the defense
of an accused.” Syl. pt. 21, State v. Thomas, 157 W.Va. 640, 203 S.E.2d 445 (1974).

State-v. Hatala, 176 W. Va. 435, 436457, 345 S.E.2d 310,312 (1986) - -

| 39. Regarding a “Caudill” tyf;')e instruction, it is settled that case law that upon request, a
trial court must instruct the jury thét fhe fact that a co-defendant has entered a plea may not be
used: for thé ];)ux‘-pose of bro;ing'the guilt of the "defenda-mf: who is on trial. There ié ﬁo éﬁligation
for a court, sua sponte, to give such instruction. However,

The State posits that defense counsel, faced with the difficult task of dealing
with the damaging testimiony of an accomplice, may not want o have a Caudill
instruction because such an instruction could emphasize the damaging testimony.

In such cases the trial court could be interfering with a defendant's right to develop
his own trial strategy. We agree. - '

State v. Flack, 232 W. Va. 708, 713,753 S.E.2d 761, 766 (2013)

40. Trial counsel testified that hfa did not object during Gravely’s testimony_ for two
reasons. One was consistent with the “we have nothing to hide” defense strategy, with which the
petitioner concurred. The other was that Gravely’s in-éourt testimony was beneficial to the
peﬁtioner.
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41. Tral counsel test1ﬁed that he made a strategic decision not to request a limiting
instruction regarding the use of the out of court statements only as impeachment becanse he did
not want to give the jury the unpressron that the defense had anything to hide. Moreover, he did
not want to emphasize the inconsistent statements. Further, he did not requesta Caudill instruction
for the same reasons. |

42. Gravely’s statement during the plea hearing was admissible as substantive evidence.
He was placed u_nder' oath at his plea, could have been cross-examined, and testiﬁed inconsistently
with his trial testimopy. W. Va. Rule of Evidence 801(d)(1)(A). Therefore, it was not objectively

deficient performance to fail to objeet to cross-examination questions based upon his plea

colloquy. Under the prrsm of Strickland/Miller, in which 1t is presumed that oounsel’

performance was re'asonable and adequate, and in which the review is highly deferential, and E
without engaging hindsight, this eourt determines that counsel’s performance was not obj ectively
deﬁc1ent

43, It was not objectively deﬁcrerrt performance to fail to object to crose-exeuﬁnation_
questions based upon the statement given to Sergeant Petiry and the probatiorr officer. The
credibility of a witnessmay be impeached by any party, including the party calling the witness and
extrinsic evidence of a prior inconsistent statement is admissible. W. Va. Rule of Evid. 611; 613.
Therefore, the statements were clearly admissible, and no reasonable practitioner would have
objected to their admissibility.

44. An instruction regarding the use of the out of court statements to Pettry and the
probation office could have been requested and given. However, the strategic .deei,sion not to
request such an instruction was reasonable. Gravely’s in-court testimony was helpful; counsel did

not wish to emphasize the discrepancy with the out of court statements. Moreover, the strategic
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decision not to object was consistent with the overall defense of being completely open and honest
with the jury. Counsel believed that a limiting instruction might induce the jury to think the
defense was trying to hide something. Moreover, a limiting instruction could well serve to
highlight he testimony as opposed to minimizing the il effects. |

45. Therefore, it was not objectively deficient performance to fail to réquest a limiting
instruction. Hatalz and Flack note that there are sound strategic reasons for refraining from
obj ecting to or quuesting a limiting instruction on testimony.

46. Assuming for the purposes of discussion only that a reasonably Obj ective practitioner
would have requested a hrmtmg mstructmn regarding the use of inconsistent statements for
impeachment only, the court finds 'fchat the pefitioner cannot sat_Lsfy the secgnd prong of
Srrfckfand/Miller. That is the petiﬁénér cannot demonstrate that the failure of counsel to request -
a hmltmg instruction affected the outcome of the proceedings. The petitioner cannot demonstrate
that “but for” the failure to request a limiting instruction regardmg Gravely’s out of court
statements the result of the trial wouId have diffi ered that is the petltloner would have been
acquitted. The evidence against the petitioner was substantial. He was unequivocally identified
by the victim, Mr, Nance. That testimony, in and of itself, was sufficient to convict the petitioner.
Mr. Nance’s testimony was cotroborated by the witness at the clinic, by Cuitis Wilson, and-
(reluctantly) by Gravely. |

47. Tﬁe statements to Pettry and the probation officer were consistent with Gravely’s
factual basis at the plea hearing. A limiting instruction would not have been given regarding the
factual basis because that statement was not hearsay. A limiting instruction regarding the police

and probation statements would net have affected the statement from the plea. Therefore, the jury
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could consider the exact same information as substantive evidence which it could not consider as
substantive evidence because of the source of that information.

48. Because the jury could consider the fﬁctual basis from the plea as substantive evidence,
it is extraordinarily unlikely that the lack of a limiting instruction as fo the other two statements
contributed to the Verdicf. Again, in view of fhe substantial evidence against the petitioner, the
prejudice prong of Strickland/Miller cannot be satisfied.

49. The same ;reaso_njng applies to the failure to request a “Caudill” instruction telling the
jury that it coulci not”_lcons.ider the fact that the co—defendanté had rea;:hed ﬁlea _agreements as
substantive evidence 6f the petitioner’s guilt. It was a sound strategic decision..

The State posits that defense counsel, faced with the difficult task of dealing

* with the damaging testimony of an accomplice, may not want to have a Caudill -
~ instruction betause such an instruction could emphasizé the damaging testimony.
In such cases the trial court could be interfering with a defendant's right to develop

his own trial strategy. We agree. Flack, supra.

50. Trial counsel testified that he did not request such an instruction because the in coﬁr“t;
testimony of Sampson and Gravely was helpful and not harmful. Moreover, as to Wilson, it was
a reasonable strategic;, decision not to request such an instruction.

51. Always mindfﬁl that a reviewing court isnot to engagé in hindsight or second guessing
when it comes to strategic decisions, and that determining what instructions fo request is among
the essential strategic decisions, this conrt finds that the failure to request a “Caudill” instruction
was not objectively deficient performance.

57, However, again assuming for the purpose of discussion only that a reasonably
objective practitioner would have requested that limiting instruction regarding the co-defendant’s
pleas, this court finds that the failure to request such instraction did not prejudice the petitioner,

and did not, therefore, affect the outcome of the proceeding.
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53, The jury’s verdict was not bas;ed upon the co-defendant’s pleas of guilty. The verdict
was again based upon the very, very substantial evidence against the petiftioner. The victim
identified the petitioner from a lineup, at the preliminary hearing and at trial and was unequivocal
in his identification. His testimbny was corroborated by Curtis Wilson, Ms. Belmont-York, the
physical evidence, and Gravely's testimony. |

54. Therefore, this court DETERMINES that the counsel’s determination not to request a
limiting iﬁstruction as o the statements to 'Pettry and the probation officer and not to request 2
limiting instruction on the co-defendant’s ;-)leas was a reasonable, stratcg;ié dec'isiﬁri. Moreovet,
the failure fo request those instructions d1d not affect the outcbmc of the proceediﬁg._ The petitioner
has satisfied neither prong of Stri ckland/;ll iller. The petitioner is not entitled to relief oﬁ this claim.

- 55, The petitioner claims that 'cdi.ms_el was ineffeétive for failing to robj ect to the display of
peﬁtioner’s tattoos.

56. ‘The display of the tattoos at trial wﬁs relevant for the purpose of identification. M.
Nance ha& testiﬁed at tﬁé preliminar); he@g thaf he did not remembéf thelta.ttdos. Howéver, he
then remembered, after the preliminary hearing, that he saw something dark, a tattoo, on the
petitioner’s arh, and that he saw it even though the petitioner had on a jacket, because the
petitioner képt shoving the sleeves of the jacket up.

57.  The display of tattoos is apﬁrbved in West Virginia jurisprudence.

Ordinarily, it is not an abusé of discretion for a trial couﬁ in a

criminal case to direct the accused to reveal or display the accused

tattoos to a witness and to the jury at trial, where the accused tattoos

are rolevant to the question of the identification of the perpetrator

of the offense and where the irial court has weighed the probative

valge of such evidence against the danger of unfair prejudice, etc.

pursuant to Rules 401, 402 and 403 of the Wes? Virginia Rules of Evidence. Syl.
Pt. 2, State v. Meade, 474 S.E.2d 481, 196 W.Va. 551 (1996).
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58. - TIn State v. Creamer, 2012 WL 3079158 (W.Va. April 16, 2012), the defentiant
challenged the publication of the defendant’s tattoos based upon the argument that the court did
not explicitly conduct a Rule 403 balancmg test. Id. at *2. The Court noted that” [t]he action of a
trial court in admitting or excluding evidence in the exercise of ifs discretion will not be disturbed
by the appellate court unless it appears that such action amounts to an abuse of discretion.” 7d.
(citation omitted). Accordingly, the Court found that the trial court had not abused its discretion
by allowmg the defendant s tattoos to be published to the j jury. Id

59. In pet1t10ner s direct appeal, in which the issue of the display of the tattoos was a _'.
ground: for appeal the West Vu‘gima Supreme Court detemlmed that it was not error for the trial
ceurt to order _the petitioner to display his tattoos. The West Vlrgmla Supreme Coutt uphelti ';
Petitioner’s convictions and sentence. In doing so, the Court- neted that it found “po error in the

circuit court’s decision to- have petitioner display his tattoos.” While the Court stated that
Petitioner’s counsel failed to object to the atsplay, it further found that “petitioner has failed to
‘estabhsh any spec1ﬁc prejudlmal effoct from the dlsplay » State v. Shultz 2013 WL 1632517 at
%2 (April 16, 2013).

60. The petitioner does not articulate any prejudice from the tattoo display. The petitioner
displayed his tattoos during the habeas hearing, while he was testifying. The petitioner was on the
witness stand. The petitioner was physically located much closer to the judge while testifying at
the habeas hearing, than he was located to the jury at frial. The court made an attempt to observe
the details of petitioner”s tattoos, and could note only that the tattoos were large. The court could
make no specific observation of the perti'euiars of the tattoos. Therefore, the jury. at trial likewise

could not have observed the particulars of the tattoos.
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61. Tt was not objectively deficient performance to fail to object to the tattoo display.
Therefore, petitioner cannot satisfy the first prong of Strickland/Miller. Had such an objection
been made, it would not have been sustained because the tattoos were admissible and relevant.
Moreover, the petitioner cannot saﬁisfy the Strickland/Miller prejudice prong because he articulates
no prejudice from the display. o

62. Therefore, the court DETERMINES that counsel was not ineffective m failing to object
to the tattods display. This claim afford the petitiener not relief. ‘

63. The peﬁtioner claims that tnaI counsel was ineffective in presenti_ng- :thg testimony of
Dr. Clayman. V |

64. Trial counsel testified that‘f_the necessity for an expert witness on the issue of
identiﬁqétion testimony from an 'eyewitfgéss arose during trial because Mr. Nance succesgfully
expléined away his failure to testify at the preliminary hearing that his abductor had tattoos, and
that Lisa Belmont York, who had nev& iéienﬁﬁed the petitioner as the individual waiting on the
:b;a-n.ch outsi—de the ciinic b.efore trial staté-d'during trial that while she was not conpletely sure, she
thought the petitioner may have been the person on that bench:

65. Trial counsel testified that he consulted with the petitioner about hiring Dr. Clayman.
Although the petitioner testified he was not consulted, the court finds that the testimony of trial
counsel was more credible on this issue, part.i_cularly since the petitioner would have paid for the
expert witness fees.

66. Trial counsel further testified that he prepared Dr. Clayman to testify at trial. His
purpose in calﬁhg Clayman was not to specifically assail the eyewitness identiﬁcaﬁon of Nance
and Belmont-York, but to demonstrate, from an expert, how eyewitness téstimony and

identification from a photo lineup can be wrong.
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67. Dr. Clayman’s téstimony did just that. Although some of Dr. Clayman’s testimony
was ﬁot helpful to the defense (in fact may have been harmful in some particulars), through Dr.
Clayman the defense got in front ‘of the jury that eyewitness identification does result in a certain
number of cases in misidentification, that ﬁle stress of being held at gunpoint can interfefe with
the “coding” of informatioﬁ, and that the longer a person holds the belief that he has identified the
correct person, the more difficult it is to convince the person he is wrong.

68. Faced _witﬁ the pnenviable surprise that Behnont—York was now cotroborating the
victim’s identification, ;;vhich had been swift and unequivocal, counsel made a reasonable strategic -
decision to attempt to di-ssuade_the jury that it should not credit the eyewitness identification. The
fact that the strategy did not woﬂc does not mean that it was ineffective. ‘-

" 69. Moreover, the téstimony of Dr. Clayman did not a‘ff_erct the results of the proceedingl.
Again, absent Dr. Clayman’s testimony the evidence a'gdinst the petitioner was more than °
substantial.

70. Idenﬁfying; mere mistake by defense counsel is not énough. See Edwards v. United
States, 256 F.2d 707, 708 (D.C. Cir. 1958)(“Mere improvident strategy, bad tactics, mistake,
carelessness or inexperience do not . . . amount to ineffective assistance of counsel, unless taken
as a whole the trial wasr a ‘mockery of justice.”). As the Miller coutt noted, “with [the] luxury of
time and the opportunity to focus resources on specific facts of a made record, [habeas counsel]
inevitably will identify shortcomings in the performance of prior counsel;” however, the court
continued, “perfection is not the standard for ineffective assistance of counsel.” Miller, 194 W,
Va. at 17, 459 S.E.2d at 128.

71. The petitioner fails to satisfy either prong of Strickland/Miller. 1t was a reasonable,

objective strategy to combat the identification strategy, when the victim explained away 2
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discrepancy and Ms. Belmont York testified about her new belief that the person outside the clinic- -
the robber-was petitioner. Moreover, Dr. Clayman’s testimony did not affect the outcome of the
trial, His testimony was helpful in many respects to the petitioner. Therefore, the prejudice prong -
of ineffective assistance is not satiéﬁed.

72. Calling Dr. Clayman was not ineffective assistance. Petitioner knew and ;':Lgreed to the
strategy to call the expert witness. Trial counsel prepared Dr. Clayman to testify. .' Dr. Clayman’s
testimony did not affect the outcome of the trial. Therefore, the court DETERMINES that this
claim affords the petitioner no relief. -.

73. The petitioner claims that the s;tate impermissibly cross-examined the petitioner about
his post-arrest silence, and that it was inef%éctive assistance of counsel not to object to tha't line of
questidnjﬁg. -

| 74. However, the petitioner did not remain silent. The petitioner volunteered on direct
‘examination that he told the pohce he dldﬂ t do it, and requested a lie detector test. The petitioner
testlﬁed at the habeas hearmg that he did not invoke his ri gnt fo remain sﬂent but rather—although
he did not define ]:].‘LS communication with the police as a “statement’ —acknowledged that he said
to the police, more than once that he didn’t do it’ and requested from the police, mére than once, a
lie detector test.

75. Because there was no mention from Sgt. Pettry or Petitioner that he invoked his right
to remain silent, there is no impermissible inference the jury could draw that he must be guilty
because he invoked that right. Petitioner’s own testimony establishes that he did not invoke; his
right to remain silent. Therefore, the State’s further questioning regarding the issue was not
improper and even if it was improper, was not etror of such magnitude that excluding such

evidence would have resulted in a different verdict.
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76. This caseis analogous to the “failure to speak” cases. In State ex rel. Boso v. Hedrick,
182 W. Va. 701, 391 S.E.2d 614 (1990), aﬁong the asserted errors of trial counsel was ineffective
assistance for failing to object to cross-examination questions regarding his pretrial silence. Boso
at 705, 391 S.E.2d at 617. Both the appellant and his mother were asked why neither had come
forward before trial with thei exculpatory information that the appellaﬁt was home when the crime
occurred. Id. at 706, 391 S.E. 2d at 619. However, there is no constitutional prohibition against
explormg the “failure to speak” when the government did not mduce the sﬂence If a failure to
speak occurs before a person. is taken into custody and Mirandized there is no fundamental
unfairness, and impeachment by prearrest silence does not violate the Fourteenth Amendment. Id,
citing Jenkins v. Anderson, 447 U.S. 231 (1980).

" 77. The petitioner wés in custody at the time he “failed t? speak”, therefore making the |
analogy imperfect. However, the harm ccmdeﬁned by cross-éxatrﬁnation on post-arrest silence,
or faiture to speak, is that the silence has been induced by government action and that therefore, it |
cannot be. h-Leld against the ﬁetitioﬁer.

78. Here, the ﬁetitioner did not invoke his right to remain silent. He volunteered
information to the police that he didn’t do it and wanted a lie detector test. There was no evidence
before the jury that the petitioner ever invoked his right to remain silent and requested counsel.

79. Therefore, the cross-examination was not improper because the petitioner was not
exarnined as to his post-arrest silence. He was not silent, he made a statement.

80. Further, trial counsel testified that he did not object because, as noted previously, the
trlal strategy was to present everything and not hide anything from the jury. The cross-examination
questions did not go to the substance of the offense, but rather to the petitioner’s credibility. That

credibility had already been severely damaged by the petitioner’s lies on the stand about the phone
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call 1o his mother. Therefore, it is highly unlikely that the cross-examination questions and
answers contributed to the ad.verse verdict.

81. In sum, as to this claim, the petitioner did not invoke his right to remain silent but
instead voluntarily engagedina colioquy with the police. Therefore, it was fair grounds for cross-
examination to examine what the petitioner did or did not voluntarily state to the police..‘ The cross-
examination questions did not reveal adverse iqformation, but went to the petitioner’s credibility.
The petitionef’s credibility had already been damaged. The failure to object was c;(_)nso_nant with
the petitioner’s trial strategy, and that stratégy has ?:Llready been found to be reasbglable,_ and not
objectively deficient. Moreover, the cross-éxmnination did not contribute to the }reéult. As noted
earlier, Mr. Nance was a strong and credlble witness whose testimony alone was sufﬁment to
convict th_e petitionier. However, his tesﬁmény was corroborated by Wilson, Belmiont York and
the ph)-/sical evidence.

82. Tt was not objectively deﬁment performance to fail to object to the line of cross-

| éxammatxon The objection might well have been overruled because the petltwner did not remain
silent but rather volunteered information to the police—just not the specifie information about
which he was asked. Moreover, the failure to object, even had the objection been sustained did
not préjudice the petitioner. Therefore, the petitioner has failed to satisfy either prong of the
Strickland/Miller analysis. The court DETERM].NES that the petitioner is not entitled to reliefon
this claim.

3. Trial counsel was not ineffective for failing to present the alleged alibi witness, Paul
Martin. Mr. Martin appeared at the habeas hearing. His testimony, although in the nature of an

alibi, was contradictory to the testimony of the petitioner, and therefore would not have been

beneficial to the petitioner at trial.
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84. The petitioner testified at trial that he had gone to Columbus on Friday with a friend,
and returned during the very, very early hours of the morming of the robbery. The friend did not
accompany the petitioner to his home. The petitioner returned home alone, and went to bed. His
girlﬁiend testified that the petitioner went to. Ohio, returned home alone, and went to bed. She
farther testified that he was 111 bed with her, that she left for a period of time, and that he was in
bed when she returned. She did not testify that Martin was present. Ms. Lamb testified that she
saw the petitioner in bed around 0 am the morning of the robbery. She did not testify that Martin
was present. The petitioner acknowledged at the habeas hearing that Martin’s testimony that he
was with the petitioner coritin’ually from Friday until at least the birthday party at noon the day of
the robbery was “incorrect”. Martin testified that he went to the petitioner’s home, took ataxito
his own home; and retur'ned almost immediately. The petition_er acknowledged, again, that h
Martin’s testimony was incorrect. Martin testified that the petitioner was his “brother.”

85 The court finds that Martin’s testimony about the “alibi”, and more particularly his.
testlmony that he was constantly with the petitioner is not credible. The petitioner ackiiowledged
that Martin was being disingenuous about his testimony.

86. Trial counsel testiﬁed that he did not call Martin because Martin was to0 ill to testify.
Martin corroborated that he was too ill to testify. Moreover, trial counsel testified that he consulted
with his client about continuing the trial, and his client did not want to continue the trial.

87. Had a motion to continue been tnade, it is questionable as to whether it would have
been granted. The trial was virtually complete. The evidence about the petitioner’s trip to Ohio
" had been presented through other witnesses. Therefore, Martin’s testimony was cumulative at

best, and again, was contradictory to the other witnesses.
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88. Martin’s testimony at trial, if consistent with his testﬁnoﬁy at the habeas hearing would
not have been helpful to the petitioner, &s it directly contradicted the testimony of the petitioner,
as well as his other witnesses.

89. Tt was not objectively deficient performance to fail to attempt to continue the trial fo
have Martin present. Had Martin been present, it would not have been objectivcljlz deficient
performance to fail to call him to the stand. Ma:rtm was not credible, and his testimony would
have been harrﬁful rather than helpful. 7

90, The result of the proceeding would not have differed bad Martin testif{éd. The jury
considered and rejected “alibi” testimony whlch came from sources far more crediblé than Martin.
Therefore, the petitioner cannot satisfy either prong of Srricklarltd/Mil_ler. The Court

DETERMINES that this claim affords the pé;jtitioner no relief.

91, Finally, the petitioner asserts ﬂl;.t the cumulative effect of trial counsel’s errors and
omissions resulted in ineffective assistance of counsel. The doctrine of cumulative errors does not
apply. Where the record of a criminal trial shows that the cumulative effect of IUMETOUS Errors
committed during the trial prevented the defendant from receiving a fair trral, his conviction should
be set aside, even though any one of such errors standing alone would be harmless error. Syl. Pt.
14, State v. Foster, 221 W.Va. 629, 656 S.E.2d 74 (2007). The cumulative error doctrine is not
applicable without legal and/or factual basis which support the individual assignments of error.
See State v. Glaspell, 2013 WL 3184918 (W.Va. June 24, 2013). The cumulative error analysis
should evaluate only the effect of matters determined to be error, not the cumulative effect of non-
errors. State v. Knuckles, 196 W.Va. 416, 426; 473 S.E.2d 131, 141 (1996). Because Petitioner
£ails to meet his burden of establishing counsels’ errors in defending his case, the doctrine of

cumulative errors does not apply.
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92, As the Court has carefully considered each of the asserted claims of ineffective
assistance of counsel and determined that as to eﬁch claim, counsel’s performance was neither
objectively deficient, nor did any error or omission affect the result of the proceeding, the doctrine
of cumulative does not apply. |

93. Therefore, the coﬁrt DETERMINEé that the claim of cumulative error affords the
petitioner no relief. |

04, The petitioper, :i_n pgnsideraﬁon of all the facts and circumsfances in the underiymng
criminal case, clearly recei\};d that to which he was constitutionally entitled, a fair anci public trial
by an irripartial jury of his p;aers. Nonprejudicial errors, if any, which may have Qccurred, even if
considered cumulatively, would pof entitle the petitioner io the request re_:lief. The United States
* Supreme Court has held from March 1953 forward that a criminal defendant is entitled to a fair
jury trial, not a perfect jury trial. Lutwak v. .Uni-red States, 344 U.S. 644 (1953.)

95. All of the petmoner s c1a1ms regardmg the constitutionality of the sentencing scheme |
as well as the claims of ineffective assistance of counsel 1mphcate both state and federal
constitutional grounds, and those claims were all argued and decided under the applicable state
and federal law.
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CONCLUSION

THEREFORE, based upon a thorough and complete review of the complete contents of
the criminal case file in this matter, including the trial transcripts; in consideration of the testimony
at the ornnibus evidentiary hearing, and consideﬁng the arguments of counsel for the petitioner
and the warden both at the hearing and in written submissions, it is ORDERED that the petition

secking a writ of habeas corpus be and-the same is hereby DENIED. 1t is further ORDERED that
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said civil action be and the same is hereby DISMISSED. The court niotes the exceptions and

objections of the petitioner.

The Court ORDERS the Cireuit Clerk to send certified copies of this Order to all counsel

of record.

ENTERED this .;lr\é day of Septerber, 2016.

@:-I-.Aw;- 1 q) @Mly—%

JERNIFER(F. BAILEY, JUDGE -

STATE OEWEST VIRGIA S
GULRTY DF AR AHEN 52 :

| GATY 5, GATSO, CLERK OF CIRCUIT GOURT OF G40 GOUAY
AED 1 SD STATE LRIy TUAT S FAR S
S5 AT GOV FAG CONDSOF SO CORT, 2"
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