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MEMORANDUM DECISION

Petitioners Robert Kelley, Sharon George, Jim Kellelores Stutler, Wilma Jones,
George Kelley, and Sharon Ann Kelley, by counséePPB. Dinardi, appeal the Circuit Court of
Taylor County’'s February 4, 2015, order grantingpandent’s motion for summary judgment.
Respondent Norma Kelley, by counsel Geraldine SeRe and Richard R. Marsh, filed a
response and a supplemental appendix. On appéi@bmers allege that the circuit court erred in
finding there were no material facts in dispute amdyranting the summary judgment motion
without allowing for discovery on newly pled causésction.

This Court has considered the parties’ briefstaedecord on appeal. The facts and legal
arguments are adequately presented, and the dedigimcess would not be significantly aided
by oral argument. Upon consideration of the stahdzr review, the briefs, and the record
presented, the Court finds no substantial questioraw and no prejudicial error. For these
reasons, a memorandum decision affirming the diurt’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

Paul Kelley (“Mr. Kelley”), the deceased, was tlagher of petitioners herein, Robert
Kelley, Sharon George, Jim Kelley, Delores Stuti¢iima Jones, and George Kelley. Petitioner
Sharon Ann Kelley is the widow of Paul Kelley’s ethchild, Donald Kelley. Mr. Kelley was
previously married to the children’s mother, Edilckard Kelley, who passed away on
December 14, 1998. Sometime in 1999 or 2000, Mileieébegan a relationship with Norma
Kelley, then Norma Swiger, respondent herein.

In December of 2007, Mr. Kelley was hospitalizedtla Louis A. Johnson Medical
Center (“VA Hospital”) in Clarksburg, West Virginidor heart issues. He was released that
same month. In February of 2008, Mr. Kelley wasimgamitted to the VA Hospital and then
transferred to Ruby Memorial Hospital in Morgantowiiest Virginia. He was released that
same month. Prior to and during the hospitalizatiodr. Kelley and respondent discussed
marriage. Following his release in February of 2008 two were married. After the marriage,
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Mr. Kelley requested that his neighbor James C.t\Welso had previously performed various
legal services for Mr. Kelley, come to his businéssdiscuss preparation of a last will and
testament. During the meeting, Mr. Kelley told MYest what he wanted to do with his property
and requested that Mr. West prepare a will to gfsgct. Mr. Kelley met with Mr. West on
March 26, 2008, at Mr. West'’s office to review amdcute his last will and testament. Pursuant
to this will, respondent was Mr. Kelley's sole heir

In March of 2012, Mr. Kelley entered into a saleghase agreement with petitioner
Robert Kelly and two other individuals. That agrestobligated Mr. Kelley to sell his welding
shop and associated real property to them. On Ma8¢t2012, the parties closed the deal and
Mr. Kelley executed a deed to the buyers. Then,Apnl 5, 2012, the buyers executed a
correction deed indicating that Mr. Kelley intendedexcept and reserve the minerals under the
welding shop property and conveyed any such minetatests back to Mr. Kelley. The record
also sets forth that Mr. Kelley executed forty eifint legal documents that were placed on
record in the Office of the Clerk of the County Quission of Harrison County since 1998,
including several conveyances to his children &ed families involving a number of deeds.

In May of 2012, Mr. Kelley passed away and, thderafrespondent qualified as his
executrix and began administering his estate. In @di2012, petitioners filed a complaint in the
Circuit Court of Harrison County against respondent requested that the last will and
testament and a pair of deeds executed by Mr. Kélee declared invalid on the basis of Mr.
Kelley’s alleged lack of competency to execute sdobuments or that they were procured as a
result of undue influence. The parties completei@dresive discovery and were ready to try the
matter when the circuit court determined that @ dot have subject matter jurisdiction because
the last will and testament was submitted to pmloatfTaylor County, West Virginia. By order
dated April 16, 2014, the circuit court dismissld action.

That same month, petitioners filed the instant latvgr the Circuit Court of Taylor
County. Petitioners alleged the same grounds faf@nd also alleged tortious interference and
fraud. Respondent filed her motion for summary judgt in September of 2014, and petitioners
filed their response the following month. After peadent filed a reply, the circuit court held a
hearing on the motion in November of 2014, aftercilit entered an order granting the same. It
is from that order that petitioners appeal.

We have previously held that “[a] circuit courgsitry of summary judgment is reviewed
de novad Syl. Pt. 1,Painter v. Peavy192 W.Va. 189, 451 S.E.2d 755 (1994)léet v. Webber
Springs Owners Ass’n, In@35 W.Va. 184, - -, 772 S.E.2d 369, 373 (201&j)tHer,

[i]n conducting ourde novoreview, we are mindful that “[a] motion for summar
judgment should be granted only when it is cleat there is no genuine issue of
fact to be tried and inquiry concerning the fadsnot desirable to clarify the
application of the law.” Syl. pt. 3etna Cas. & Sur. Co. v. Federal Ins. Co. of
New York148 W.Va. 160, 133 S.E.2d 770 (1963).

Id. Upon our review, the Court finds no error in theewt court granting summary judgment to
respondent because petitioners failed to establighnuine issue of material fact. And while it



may be true that no discovery was conducted inrb&ant matter after petitioners alleged two
new causes of action for tortious interference &madd, the record is clear that sufficient
discovery was conducted in the prior Harrison Cguymmbceeding for the circuit court to rule on
the new causes of action.

On appeal, petitioners allege that several of élley’'s medical records showed that he
lacked capacity to execute his will and that thessdical records create a genuine issue of
material fact such that summary judgment was imgrophe Court, however, does not agree.
With the exception of two specific records, all thedical records petitioners rely on are from
the period beginning with February of 2009 and egdis late as April of 2012. Simply put,
these medical records are irrelevant to Mr. Kellegtate of mind at the time of the will's
execution in March of 2008. Further, the circuiudodiscusses, at great length, the medical
records from that relevant time period in its orgeanting respondent summary judgment.

Further, while petitioners argue that no discowgag completed on the issues of tortious
interference and fraud, they also admit that “samisal discovery was done when the case was
before the [Circuit Court of] Harrison County[.]h Iregard to their claim of fraud, the circuit
court specifically found that petitioners failed ‘tget forth any factual allegations that would
support a claim for fraud under the particulargguirements for fraud claims per West Virginia
Rule of Civil Procedure 9(b).” Further, as to theaim of tortious interference, the circuit court
found that “[t]o the extent that [petitioners] haagserted that Paul Kelley disinherited them, as a
matter of law, they were not entitled to any intaerce.” The circuit court then went on to
provide a full analysis of why petitioners’ clainm ¢his issue must fail, even after substantial
discovery into the issues surrounding Mr. Kelleyil and its execution.

Additionally, we have previously held that

[w]lhere a party is unable to resist a motion fanswary judgment because of an
inadequate opportunity to conduct discovery, thatypshould file an affidavit
pursuant to W. Va. R. Civ. P. 56(f) and obtain Engithereon by the trial court.
Such affidavit and ruling thereon, or other evidenthat the question of a
premature summary judgment motion was presentethdodecided by the trial
court, must be included in the appellate recorgteserve the error for review by
this Court.

Crain v. Lightner 178 W.Va. 765, 364 S.E.2d 778 (1987) (emphastgedd The record on
appeal is devoid of any such affidavit. Furtherthiair brief, petitioners fail to even allege what
evidence, if any, could support these causes ajract

Upon our review and consideration of the circuitit® order, the parties’ arguments,
and the record submitted on appeal, we find nordsyothe circuit court. Our review of the
record supports the circuit court’s decision tongn@spondent’s motion for summary judgment
in spite of petitioners’ alleged errors, which wailso argued below. Indeed, the circuit court’s
order includes well-reasoned findings and conchssias to the assignments of error raised on
appeal. Given our conclusion that the circuit csuorder and the record before us reflect no
clear error, we hereby adopt and incorporate traiiticourt’s findings and conclusions as they



relate to petitioner's assignments of error raiseckin and direct the Clerk to attach a copy of
the circuit court's February 4, 2015, “Order GragtiSummary Judgment In Favor Of
Defendant” to this memorandum decision.

For the foregoing reasons, the circuit court’s bEaby 4, 2015, order is hereby affirmed.

Affirmed.
ISSUED: November 23, 2015
CONCURRED IN BY:

Chief Justice Margaret L. Workman
Justice Robin Jean Davis
Justice Brent D. Benjamin
Justice Menis E. Ketchum
Justice Allen H. Loughry Il



ROBERT KELLEY, SHARON GEORGE,

IN THE CIRCUIT COURT OF TAYLOR COUNTY, WEST VIRGINIA '

JIM KELLEY, DELORES STUTLER, ENTERED OF RECGRD
WILMA JONES, GEORGE KELLEY, ‘
Plaintiffs, | _ ' /)J—x J ORDER BOOK
o no.. 153 pace IS
v, : _ Civil Action No, 14-C-30

Honorable Alan D. Moats

NORMA KELLEY, as an individual and
as Executrix of the Estate of PAUL KELLEY,

Defendant.

ORDER GRANTING SUMMARY JUDGMENT IN FA\IYOR OF DEFENDANT

On the 6" day of Noverﬁber, 2014, came Norma Kelley, in person and by her counsel,
Géraldine S. Roberts, and came Peter D. Dinardi, counsel for the Plaiﬁtiffs, fora he;aring on thé
Detendant’s previously ﬁled Motlionl. for Sumfnary Judgment.

~ After having reviewed said motién, along with the Plaintiffs’ résponse thereto and the

Defcndant’s reply theretc;, reviewed‘the relevant case law, and h.eard.ora‘larguments of respective
couﬁsel, the Court hereby {ssues the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

A. Procedural Background

1. Onorabout July 12, 2012, the Plaintiffs fited an action styled Robert Kelley,
Sharon Geargé, Jim Kelley, Delores S'tutler, Wilma Jones, George Kelley, and Sharon Ann
Kelley v. Norma Kelley, as an individual arzd: as Executrix of the Estate of Paul Kelley in the
Circuit Court of Harrison County, Civil Actién No. 12-C-323-3. |
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(- : 2. In that action, the Plaintiffs requested that a last will and testament and a pair of
o deeds executed by :thei'r fdther Paui-Kelley—be decla.fed invalid on the bdsis .df Paul I-(el-ley’.s Iaek—
of competency to execute such documents dr that they were proeured‘as a result of undue
influence.

3. The parties c_ondpleted discovery in Harrison County Civil Action No. 12-C-323-3
and both sides were prepared to try the action when the Circuit Court of Harrison County
determined that it did not he.ve subject matterjurisdiction becaUSe the last will and testament at
issue was submitted to probate in Taylor County; West Virginia.

e : 4. By Order dated April 16; 2014, the Circuit Court of Harrison County dismissed
Civil Action No. 12-C-323-3 in part for lack of subject d;atter jurisdiction over the last wdl and '
testament of Paul Kelley. Such Order stayed d‘de action as it pertained to the challenged deeds.

( 5. Onor about April 28, 2014, the Plaintiffs filed the instant action. In their
C_omplaint to Set Aside Deeds and Wﬂl, the Plaintiffs requested that the Court set aside the last
will and testament of Paul Kelley along with two deeds he executed in April 2012 on the grounds
of lack of competency, undue influerice, tortious interferenee, and fraud.

e | 6. On or about July 1,2014, the Defendant filed her Motion to Exceed Page Limit

‘ for Memorandum in Support of Defendant’s Motion for Summary J udgment, which the Court
granted By Order dated July 14, 2014. | |

7. - On or about September 2, 2014, the Defendant filed her fnotien for summary
judgment and supporting memorandum.

8. On or about October 2, 2014, the Plaintiffs filed their response to the motion for
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summary judgment.
9. Onor about October 17, 2014, the Defondant fed her reply (o the response to the.
motion for summary judgment. |
16. On November 6, 2014, the Court held 2 hearing on the motion for' summary
judgment and on December 1, 2014, issued an Order directing counsel for the Defendant to
prepare a proposed Order Granting Summary Judgment and to include findings of fact and
conclusions of law within.
B.  FACTUAL BACKGROUND
| I. Factual'backgr;mnd regﬁrding the parties and their relationship
I1.  Paul Kelley was the fatiler o:f Plaintiffs Robert Kelley, Shgrbn George, im Kélléy, ‘
Delores Stutler, Wilma Jones, and Gelorgc Kelley. Plaintiff Sharon Ann Kelley is the widow of
Paul Kelley’s other child, Donald Kelle).’. o
12, Paul Kelley was previously married to his children’s mother, Edith Eckard Kelley.
Edith Eckard Kelley passed away on Deoemb;r 14, 1998.
13. _Paui Kelley was a successful bﬁsinessman. | He worked for the B&Q Railroad in
Clarksburg, West Viréinia, for many years. He also owned a welding business, Kelly Welding
‘Shop, Inc. He also had interests in an oil and gas company, PK Eastern Energy Corp., and a coal
company, P.W.K. Develoﬁment,-lnc. |
14, During his: life, Paul Kelley bp_érated his welding‘ shop, secured oil and gas leases,
and bought and mined coal for and on behalf of his various companies.

15, In 1999 or 2000, Paul Kelley started seeing Norma Kelley romanticaily.
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.16, . InDecember 2,60,7, Paul Kelley was hospitelized at the Louis A, Johnson Medical
Center (“V A Hospital”) in Clarksburg, West Virginia,-.for heart issues.

17.-  Paul Kelley was released from the VA Hospital on December 21, 2007.

18. In Febru’ary 2008, Paul Kelley was again admitted to the VA Hospital and then
transferred to Ruby Memorial Hospital in Morgantown, West Virginia. He was released frorn
Ruby Memorial Hosprtal on February 19, 2008.

19.  Prior to and during the h05p1tahzatrons Paul Kelley and Norma Kelley had
discussed marriage. Upon returning home on February 19, 2008, Paul Kelley asked Norma
Kelley to marry lrrim that evening. She spaid yes. Paul Keliey then called the Ho.norable Thomas |
A. Bedel! to come to the house that evening to marry t}rem. He also called hrs friend Edward
Matko, Fsq. toact as a rNitness. | |

I1. Factual background regarding the preparatmn and éxecution of Paul
Kelley’s last will and testament. :

20. J ames C. West, Jr. lived beside Paul Kelley’s property and had performed various
legal services from approxnnately 2001 through 2008. |

21.  Paul Kelley and Mr. West had begun discussing Paul Kelley’s Last Will and
Testament in 2006 or 2007. |

22."  In February 2008, Mr. West came to Paul Kelley’s welding shop at Paul Kelley’s
request to meet rwit.h him regarding the preparation of his Last Will and Testament. During that
meeting, Paul Kelley told Mr. West what he wanted to de with his property and requested that

‘ Mr. West prepare‘a will to _that effect.
23, Plaintiff Sharon George was present at the meeting between Mr. West and Paul
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Kelley. Per her testimony, Paul Kelley asked Mr. West, “Jay . . . how can I put Jeannie' on this

orlgmal w111‘7” Sharon George Depo 37 22-23 After Sharon George told them to add Norma

Kelley an eighth, like the eighth child,” id. at 38:3-5, Mr. West asked her to leave so he and Paul
Kelley could speak pri'va‘rely.

24. Paul Kelley next met with Mr. West on March 26, 2008, at Mr. West’s office to
review and execute his last wilr and testament.
| 25, During that meeting, Mr. West inquired about the proper disposition of the assets
and Paul Kelley affirmed his request. "

26.  Paul Kelley executed the Last Will and Testament at the offices of West & Jones
on March 26, 2008, and such Wiii was properly Witne-ssed.

- II.  Factual background regarding execution of other legal documents
27.  As set forth m Exhibit 14 to the Defendant’s Memorandum in IS'upport of

Summary Judgment, Paul Kelley executed forty different legal documents that were placed on

record in the Office of the Clerk of the County Commission of Harrison County since 1988.

28. A number of those documents were conveyances'to Paul Kelley’s children. _

" Specificaily, Paul Kelley executed two deeds to Sharon George, said deeds being dated February

8, 1989, and March 28, 2005. He executed a deed dated January 3, 1990, to Wilma Jones. He

“executed a deed dated November 20, 1992, to James W. Kelley.r

29.  Paul Kelley also executed a number of deeds to Plaintiff Robert Kelley and his

family. In 2002, Paul Kelley, by deed dated February 8, 2002, gave Robert Kelley and his wife a .

"Norma Kelley’s full, married name is Norma Jean Kelley. “Jeannie” is the name she
normally goes by and how Paul Kelley referred to her.
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 one-half d@re-tfacf of real propéi'ty:. By deed dated T anuary 23,2002, h-e_-g'é‘ié Robert Kelley’s son

James Scott Kelléy a one-acre tract of real property. He also gave James Scott Kelley an
| additional 1.87 acre tract by deed dated February 8, 2002. Robert Ke}ley;s son Robert Lee
Kelley, Jr. received a 3.44 acre tract of real property from Paul Kelley by deed dated February 8,
2002,

30. Paul Kelley also conveyed his house to Robert Kelley's granddaughter Natasha
Yeste his house by deed dated November 9, 2007, reserving a life estate interesf for himself. That
deed was prepared by James C. West, r. approximately one month before Paui Kelley’s ﬁrst
heart attack. |

3t ‘On September 25, 2008, Paul Kelley entered into a.Credit Line Deed of Trust with
BB&T for the benefit of Natasha Yeste, plcdéirig his life estate interest in his house as collateral
for a loan she was entering into. |

32, ~ On September 12, 200-8, Paﬁl Kelley executed two oil and gas leases with
Clarence Mutschelknaps as lessee. -\ |

IV.  Factual baekgroﬁnd as to sale of welding s'hop' ‘

33. By deed 7dated August 17, 2016, Paul Kelley conveyed his welding shop to
William Kelléy. | -

34,  Paul Kelléy undid that sale and William Kelley executed a deed dated December
6, 2010, to reconvey the welding shop to Paul Kelley.

35.  Even after that sale did not work out, Paul Kelley still wanted to sell the'shdp as'

acknowledged by Plaintiffs Wilma Jones and Robert Keliey.
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36, Plaintiff Robert Kelley told potential buyers that there was going to be a lot of -

trouble if they tried to buj;the s];op_from—Paul Keklluey.w
37.  Plaintiff Robert KcHey did this because he wanted theh;shop for hifnself because he
believed the shop should have Belong’ed to him. Per his testimony, “[Paul Kelley] wound up with
75,000, you know, when it shouldn’t been I shouldn’t have had to pay forit.” Robert Kelley
Depo,'28':23-29 1 Plﬁintiff Delores Stutler testified, “Bob bought something that belonged to
 him, not [Norma Keﬂey’s] sbn.” Delores Stutler Depo. 42:6-7.
| 38. In March 2012, Piaintiff Paul I;Zelléy‘enter.ed into a sale-l.)urchase- agreement with
Plaintiff Robert L. Kelley; Robert L. Kéllef, Jr.; and James S. Kelley to sell the'welding shop.
Pursuant to thalt agreement, Plaintiff R(_)bert L. Kelléy; Robert L. Kelley, Jr.; and James S. Kelley
- would pay P‘aul Kelley $50,000 up front and $25,000 within a year after closing.
30. Paul Kelley .executcd a deed to Plaintiff Robert L. Kelley.; Robert L. Kelley, Jr;
and James S. Kelley on March 16, 2012, said deed being recorded in Deed Book No. 1486 at
. page 222.
40. On April 5, 2012, Plaintiff Robért L. Kelley; Robert L. Kelley, jr.; and James S.
Kelley executed a Correction Deed clarifying fhat Paul Kelley intenciéd to except and reserve the
minerals under thé welding shop property and conveyed any such mineral interest baﬁk to.Paul
Kelley. )

V.. Findings of Fact as to the Plaintiffs’ testimony regdrding Paul Kelley’s
knowledge -

41. Al of the Plaintiffs except for Plaintiff Sharon Kelley were deposed in Civil

Action No. 12-C-323-3,

Page 7 of 31
Civil Action No. 14-C-30



J" 7 42, The Plaintiffs did not highlight any portion of their deposition transcripts in their

responsé to the motion for summary judgment.
43.  Plaintiff Sharon George testified that her father “always knew who [she] was.”

Sharon George Depo. at 39:24-40-2.

44, Plaintiff Robert Kelléy testified that his father knew-who he was and who his
brothers and sisters were.

45. - In her deposition, Plaintiff Delores Stutler stated that Paul Kelley knew that
Plaintiff Robert Kelley was his son. Further, she as.ked, “How do you forget that. many kids?”
Delores Stutler Depo.: 58:20-24. She tileﬁ answered her own question, “You couldn’t[,]” thus
indicating that Paul Kelley knew his children. Iﬁd;at 59:3. ..

- 46, None of the other Plaintiffs indicated that Paul Kelley did not know who they

4 ™

Were.
47.  Paul Kelley kﬁeﬁ that he ownéd the wclding shop. Plaintiff Sharon George’s
teétimony was that “[h]‘e was bound and determined he was going to sell that shop.” Sharon |
" George Depo. 99:2-3. Mc;reover, Plaintiffs Delores Stﬁﬂér and Wilma Jones both testified that
Paul Kelley knew he owned the shop and wanted to.sell it. See Delores Stutler Depo, '5.8: 18-19
and Wilma Jones Depo. 43:5-44:5. |
VI Findings of Fact as to Paul Kelley’s medical records
48.  Asexhibits to her memorandum in support of summary judgment, the‘ Defendant
attached numerous medical records detailing the medical care of Paul Kelley from January 2008

thfough June 2008. Suchrecords aré incorporated herein and the Defendant provides a detailed
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( N summary of such medical records in her memorandum. Such summary is incorporated herein.

49, On .Tar;ﬁ-ary. 29, 2008, the VA 'secureﬁc;lr’aul K;l-leym’s consent for the iﬁj ection of a
radioactive tracer. The relevant medical rec.ord states, “The patient HAS decision-making |
capacity.” See Ex. 6.1 to Memo. in Support of Mot, for Summ. J. Moreover, the medical
records include the entire form, which was signed by Dr. Shehl and Paul Kelley, alonig with an
attesfing 'witngss, Debbie Parks, cc;c.

50. On February 9, 2008, Diana Héfner, a speech pathologist at the VA, examined
Paul Kelley. Her notes stéte that Paul Kelley does not have decreased conscidusnéss, decreased
orientation, an inability to follow simpie cominands, or poorly articulaied speech.

51. On February 10, 2008, George Rider, a social worker at thé VA, provided Paullr
Kelley with a medical power of attorney and living will.-

( - 52, 'On February 11, 2008, Dr. Slhehl examined Pgul Kelley and was able to- discuss
“various options for medical treatment with him. |
53. Nursing notes generated by the VA ﬁoﬁ February 12, 2008, through February 16,
2008, all describe Papl Kelley’s level of conséiousne*ss.a;s “alert” and that he is oriented to
e person, place, and time. Further, they indicate that he had a complete undérstanding and
ciemonstration of his'care. | |
54 On February 20, 2008, Dr. Shéhl examined Paul Kelley _again. In that record, Dr.,
Shehl stated that Paul Kelley told him that he 'Was agrecéble to further treatment “but only if it
looks lik-e he-wi_ll live longer and with a better quality of life.” Ex 4.3 to Memo. in Support of

Summ. J. at p. 3. Those notes clearly indicate that Dr. Shehl allowed Paul Kelley to make his

-
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own decisions aboui medical care.

55, On Mar;'}vlﬁ-i-_i, ZOO_E;,_ the VA secured inféf;cd consent from Paul Kelley for a
treadrnill stress test. The consent form specifically states, “The patient HAS decision-making
capacity.” See Ex. 6.4 to Memo. in Support of Summ. J. at p. 3. Once again, Dr. Shehi and Paul
Kelley both signed the consent form. As part of his signing, Dr. Shehi once again attested that
Paul Kelley “demonstrated comprehension of the discussion.” Id,

56. O.n May 7, 2008, the VA created a medical record indicating that Norma Swiger

[Kelley] was Paul Kelley’s fiancee. On May 19 and June 15, 2008, the VA created medical

. records indicating that Paul Kelley was married to Norma Kelley.

57. - OnlJune 15, 2008, Paul Keliey was treated at the emergency room at the VA. "
Medical recordé from that visit indicate that he was initially disoriented. However, the record is
canﬁadictory in that 1t élso lists Paul Kelley’s-neurological status as alert and oriented. Paul
Kelley was discharged from the emergency room approximately an hour énd a half after
admission at which time he' was a‘t;ie to verbalize and demonsﬁéte his understanding of those
instructions and the presiding nurse charac.terized his level of understanding as good. Paul
Kelley signed the discharge papers from that emergency room visit.

S8. During the June 15, 2008 emergency room visit, Paul Kelley was treated by Dr.
Clara Wang-Liang. Paul Kelley was able to verbalize and describe his symﬁtoms to Dr. Clara '
Wang-Liang. Further, she offered‘to admit him, but allowed him to go home when he stated that
he did not want to be admitted and wanted to go home.

VIL. Findings of fact as to April 2012 deeds
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59, OnApril 2, 2012, Paul Kélley'ekecut_ed‘a Quitclaim Deed from himself to Norma

Kelley conveying certéin oil and pas intei‘est to her.
60. | On April 4, 2012, Paul Kelley executed a4 Deed conveying certain oil and gas
interests to Norma Kelley.
61.  The April 4, 2012 Deed was prepared'by Peter J. Conley.
VIL Findings of fact as to deposition of VA doctors

62.  As part of Civil Action No. 12-C-323-3, the Plaintiffs attempted to depose some

- or all of the VA doctors. The United States of America resisted such efforts.

63. The Circuit Court of Halrrison County granted the Plaintiffs’ motion to compel to
depose some or all of the VA doctors.

64, The United States of Arne;ica rrpmoved that issue to the United States District
Court for the Northerﬁ District of West Virginia. Said case was then styleci Robert Kel.lej),
Sharon George, Jim Kelley, Delores Sﬁu‘ler, Wilma Jones, George Kelley, and Shqron Ann
Kelley v. Norma Kelley, as an individual and as Executrix of the Estate of Paul W. Kelley,

deceased, Deferzdant,. and USA on behalf of its agency, US Depdrtment of Veterans Affairs,

Interested Party, United States District Court for the Northern District of West Virginia, Civil

Action No. 1:13-CV-224.

65.  The United States District Couﬁ for the Northern District of West Virginia held
that_the Cireuit Court of Harrison County did not have jurisdiction to compel the V.A doctors’
depositions. Further, the United étates District Court for the Noﬁhern District of West Virginia

did not have jurisdiction to compel such depositions either because its jurisdiction stemmed from
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(’1—'" the state law due to the removal.

CONCLUSIONS OF LAW

L. General Conclusions of Law
1. In the interest of efficient and effective resolution of cases, the West Virginia

Supreme Court of Appeals has reCognized that when there is no real dispute as to the facts or law

in a case, summary judgment is a useful mechanism to resolve the controversy. Johnson v,

Mays, 191 W. Va. 628, 630, 447 S.E.2d 563, 565 (per curiam) (1994),

2. The party moVing for summary judgment has the initial burden of production and
e persuasion. Williams v. Precision Coil, 194 W. Va. 52, 60, 459 S.E.2d 329, 337 (1995).‘
However:

if the moving party makes a properly supported motion for summary judgmeént -
) and can show by affirmative evidence that there is no genuine issue of a material
( fact, the burden of production shifts to the non-moving party who must either (1)
rehabilitate the evidence attacked by the moving party, (2) produce additional
evidence showing the existence of a genuine issue for trial, or (3) submit an
affidavit explaining why further discovery is necessary as provided in Rule 56(f).

Id. at syl. pt. 3.
The non-moving party, in relation to (1) and (2), must show more than a “scintilla of
evidence” to support his or her claim. Id. at 60. To defeat the motion, the non-moving party must

present sufficient evidence for a reasonable jury to decide in the non-moving party’s favor. Id. at

60 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986)).

3. - Further:

In ruling on a motion for summafy judgment, the judge must review the evidence
through the prism of the substantive evidentiary burden. . .. The question here is
whether a jury could reasonably find either that the plaintiff proved his case by the
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quality and quantﬁy of evidence re@uifed by the governing law or that he did not.

Anderson, 477 1J.S. a‘; 254

4, This case was previously litigated By the parties in thc! Circuif Court of Harrison
County, West Virginia as Civil Action No. 12-C-323-3. That case was not decided on its merits
and, thé_réfore, the doctrines of coll-ateral estoppel and res judicata do not apply. However, the
parties did ﬂave the opportunity to fully engage in discovery and were prepared to try the case.

5. The Plaintiffs do not specifically raise the issué of West Virginia Rule of Civil
Proéedﬁre 56(f) as a defense. :However, in their response to the- motion for summaryiudgment,
they do raise the issue that Paul Kelley;s doctors at the VA have not been depbsad. The VA has
previously indicated that it will not voluntarily allow i’és doctors to be deposed and successfuily'
sought intervention by the United States DiStri‘ct Cou;t for the Northern District of Wcst Virginia
to prevent such depositions. Absent an order by the United States District Cou;t for the Northern
District of West Virginia, it is concluded that the Plairﬁiffs cannot depbse the VA doctors: 'Giv-en
that the Plaintiffs have provided no indicatioﬁ that the;y seek to secu;'e such order, their assertion
thaf they have ilot‘deposed the doctors is without merit.

6. Further, based upon t.he pr'evidus discovery in Circuit Court of Harris;)n County

Civil Action No. 12-C-323-3, West Virginia Rule of Civil Procedure 56(f) is not applicable.

1I. Conclusions of Law as to the competency of Paul Kelley to execute his Liast
Will and Testament g
7. The mental capacity required for the creation of a last will and festament is not

high; 1t is lower than the capacity necessary to execute a deed. Hess v. IOOF Tygart Valley

Lodge No. 6, 180 W. Va. 319, 324,376 S.E.2d 333, 337 (1988). (“Less mental capacity is
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necessary to make a will than'a deed.” (c1t1ng Kerr v. Lunsford, 31 W Va. 659, 8 S.E. 493, syl.

pt. 16 (1888))

A 8. . Further:

It is not necessary that a testator possess high quality or strength of mind, to make
a valid will, nor that he then have as strong mind as he formerly had. The mind
may be debilitated, the memory enfeebled, the understanding weak, the character
may be peculiar and eccentric, and he may even want capacity to transact many of
the business affairs of life; still it is sufficient if he understands the nature of the
business in which he is engaged and when making a will, has a recollection of the

. property he means to dispose of, the object or objects of his bounty, and how he
wishes to dispose of his property.

Milhoan v. Koehig, 196 W. Va, 163, 166, 469 S.E.2d 59, 102 (1996).

9. The Defendant has the burden of proof as to Paul Kelley’s mental capacity. @
v. Arbogast, 180 W. Va. 319, 323, 376 S.E.2d 333, 337 (1988). |

10.  The Plaintiffs have preslentéd no genuine issue of material fact as to the
competency of Paul Kelley to enter into his Last Will and Testament.

11.  To support Paul Kelley’s competency to enter into his Last Will and Testament,
the Defendant provided an affidavit of James C. West, Jr., the attorney who prepared_the will.

12, “Thé testimony of an attending physician or the lawyer .WhO_ draftéd the will is

entitled to great weight on the question of mental capacity.” Floyd v. Floyd,. 148 W. Va. 183,

196, 133.8.E.2d 726, 734 (1963).
13.  Mr. West's affidavit is persuasive due to the fact that he was Paul Kelley’s

neighbor, had previously provided him with legal services, and Paul Kelley called him to comeé

meet with him.

14, Further, Mr. West’s affidavit clearly indicates that he did not have any concerns
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regardmg Paul Kelley S competency As the preparmg attomey, Mr. West 8 tes’umony 1s entitled

to great wel ght

15.  Plaintiff Sharon George’s presence during thé first part of a meeting between Mr.
West and Paul Kelley also reinforces‘ Paul Kelley’s competency. Plaintiff Sharon George’s
testimony that her father asked Mr. West how he could put Jeannie on his will establishes that
Paul Kelley Wantcd to add the Defendant to his will.

16.  One of the kéy factors in deteﬁnining whether a testator is competent 0 enter into
a last will and testament is whe;ther he is abie .to detefmine the objects of his bounty. Milhoan V.
Koenig, 196 W. Va. 163, 166, 469 S.E..2d 99, 102-(1996).

| 17. Paui Kell'ey knew who his children were. In their depositions Plaintiffs Sharon

George, Robert Kellcy, and Delores Stutler all testified that their father always knew who they
were and knew who hlS children were. The other PIa1nt1ffs did not offer any contradwtory
testunony. |

18.  The Defendant has offered clear evidence that Paul Kelley knew who the objects
of his bounty were. | | |

19. Thé Plé,'mtiffs have not offered any evideﬁcé that Paul Kelléy did not know who
his children were or who Norma Kelley was.

. 20, Another key factorin determining competency was whether the testator had a

recoilection of the property that he wished to dispose of. Milhoan v. Koenig, 196 W. Va. 163,

166, 469 S.E.2d 99, 102 (1996).

? Jeannie being Paul Kelley’s name for the Defendant Norma Jean Kelley.
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21. Until near the time of his death;, Paul Kelley knew that he owned his welding shop

_and intended to sell it, as testiﬁed_to by Plaintiffs Delores Stutler, Wilma Jones, and Sharon

| George.

22.  Through the subﬁission of such testimony, the Defendant prrovided evidence that
Paul Kelley knew of some ér all of his assets_yeﬁs after he executed his Last Will and
Testampnt.

23. The.Plaintiffs have provided no evidence that faul Kelley did not know what
i)rOperty he meant to dispcl)se of.'

24.  The final key factor is whether the testator knew how he wished to dispose of his

. property.

25; The Defendant has presented'eyidence that Paul Kelley knew that he wanted to - -
leave his assets to the Defendant. Speciﬁcally, she has presented an afﬁdavit fl-rom the preparing
attorney and has presented testimony from Plaintiff Sharon George that Paul Kelley intended to
ﬁdd the Defendant to his Last Will and Testa;nent.

26.  The Plaintiffs have admitted that other than Plaintiff Sharon George’s testimény
that Paul Keliey wanted 1o add the Defendapt to his Last Will and Testé.ment, they never spoke
with him regarding his plané for his estate. |

27. The -Plaintéffs have not provided sufficient evidence to create a question of fact as
to whether Paul Kelley knew that he was leaving his assets to the Defendant.

28, ThelPldintiffs have identified one medical record dated May 7, 2008, indicating

that Norma Swiger {Kelley] was Paul Kelley’s fiancee. This medical record does not create a _
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question of fact as to whether Paul Kelley was competent because there is no evidence that Paul =~

Kelleyiv;fas the source Iof this information as oppoééé to historic information contained in the
VA’s computer systerﬁ. Further, medical records from May 19 and J une 15,2008 clearly li;;t
Norma Kelley as Paul Kelley’s spouse.

29, The Plaintiffs also rely upon a June. 15, 2008 medical record indicating'tha{t Paul
Kelley was disoriented when he came into the VA emergency room. First, the medical record
was create?d almost tbreé: monﬂms after Paul Kelley executed his Last 'Will and Testament.
Second, the medical r'eco?d provicies no indication that such disorientation was ongoing. In fact,
that medical record also indicates that I;aul Kélley’s neurological status as alert and oriented.
Furthe, less than two hours after he was admiited to the VA emergency‘rbom,lPaL;l Kelley was
discharged and the doctor notes indicate that h; was able to verbalize and describe His symptoms |
and his presiding doctor, Dr, Clara Wang-Liang, allowed him to go home based upon his own
decision, At most, the cite_d medical record 1s evidence that ét some point on June 15, l2008, Paul
Kelley was disoriented, but Sﬁch disorientation did not last past his approximately two hpur
emergency room stay. |

30. | The éther medical récords provided by the Plaintiffs are not temoved from the
relevaﬁt time period. The next record pfovided to the Couﬁ was created on Febiruary 25, 2009,
almost a year after Paﬁl Kelley executed his Last Will and Testament. Such record has no

relevancy to i"aui Kelley’s competency on March 26, 2008.
31, The Defendant has prO\‘fided numerous medical records from the first half of

2008. Nowhere in those records is there an indication that Paul Kelley 1s incompetent or has
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- we—. ... suchamental deficiency that he did not have the requisite mental capacity to execute his Last

Wit and Pestament. e e R T

32.  The closest medical reéqrd to March 26, 2008, appears to be thé informed consent
that Paul Kelley gave on' March 11, 2008, The VA specifically allolw.ed Paul Kelley to give
inforr_ned consent to take a treadmill stress test on March 11, 2008, two weeks before he _executcd;
his Last Will énd Testa;nent. The record is a ;form document that allows for the VA to indicate
that the patient has decision-making capacity.. The VA, in the March 11, 2008 record, indicated
that Paul Kelley had decision—making_capa_city.
33, The 'medic_al records provided by the Defendant, and especially the March 11,
2008 record, provide clear evidence that Paul Kelley was competent fo execute his Last Will and _
Testameﬁt on March 26, 2008. |
( 34, The Plaintiffs have not prpvidea any medical records %:hat would rebut the records
provided by the Defendant or otherwise raise.a question of fact as to Paul Kelley’s competency.
| - 35, The Plaintiffs have also r:elied upon the assertioﬁ that Paul Kelley could not read

or write. They have provided no evidence of this other than Robert Kelley's vérif_ication of the
representations contained in their reéponse to the motion for summary judgment.

36.  Even assuming that Paul Kelley could not read or write, without ﬁ;rther evidence,
such fact does not create a genuine ciuestion of material fact,

37.  “[I]t may be said that the great é_nd prevailing weight of authority is that, where a
will is executed ac'cording.to the prescribed legal formalities, it will Ee presumed, in the absence

of evidence to the contrary, that the testator read it, or otherwise became acquainted with its
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provisions.” Bailey v. Bee, 73 W. Va. 286, 80 S.E. 454 456 (1913} se¢ also Sedlock v, Movle,

( 222 W. Va. 547 551 668 s £.2d 176 180 (2008)

38.  The Plaintiffs .have presented no evidence or allegations that Paul Kelley’s Last
Will and Testament was not properly executed in terms of signing in-front of witnesses.

39. Further, the preparing attorney provided an affidavit Stating that;

It is my belief that both at the time Mr. Kelley told me what he wanted his will to

contain and the will was executed on March 26, 2008 Mr. Kelley was fully aware

of the property and property interests which he owned and knowingly made his
wife Norma Jean Kelley the sole beneficiary of his will.

See Exhibit 12 to Def.’s Memo in Support of Summ. J.
| 40.  The Plaintiffs have provided no citation to authority and the Court can find no
 citation to any authority requiring étestator to be able to read or write in order té enter into and
execute a Last Will and Testament,

(" 41, Rather, the testator has to be ab.le to understand that he is making a will and
understand how he desires to dispose of his property. Milhoan v. Koenig, 196 W. Va. 163, 166,
469 5.E.2d 99, 102 (1990).

42. Paul Kelley’s Last Will and Testament left the entirety of his estﬁte to Norma
Kelleyj .Such diSposal of property would be within the understanding of a lay person who ‘couId
not read. |

43.  The Plaintiffs did not provide any evidence to rebut thé presumption that Paul
Kélley became acqu__ainted with the provisions of his Last Will aﬁd Testament. Bailey v. Bee, 73

W. Va. 286, 80 S.E. 454, 456 (1913).

44, The Defendant provided evidence, namely the sworn affidavit of the preparing
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attorney, that Paul Kelley kneiw that his Last Will and Testament made Norma Kelley his sole

beneficiary.

45. Additionelly, the Defendant p.rovideci evidence that Pa}ul Kelley executed
numerous legal documents since 1988. As discussed in the Court’s i_?indings of Fact, a pumber
of these legal documents were deeds eonveyi.ng real preperty to Paul Kelley’s children or
grandehildren. The Plaintiffs have raised no argument or evidence_ that any of those transactions
were improper or that their father was unable to enter into those &aﬁsaetions. Even aesurning
that the Plaintiffs; allegation that Paul Kelley Acould not read or write 1s accurate, it is coneluded
as a matter of law that he was otherwise able to execute deeds, oil and gas leases, and other
agreements and in fact did so on numerous occasions.

46.  Based upon the presumption that Paul Kelley was femiliar with the terms of his

Last Will and Testarment, the Plaintiffs’ lack of evidence to the contrary, and the Defendant’s

evidence supperting such conclusioﬁ, the Court finds that Paul Kelley was familiar with the

terms of his Last Will and Testament and the fact that through it he bequeathed and devised the

eentirety of his estate to the Defendant.

47.  InMullens v. Lilly, the Supreme Court of Appeals of West Virginia dealt with a

challenge to a number of deeds executed by a deceased based upon lack of competency and
undue 1nﬂuence 123 W. Va. 182, 184, 13 S.E.2d 634, 636 (1941). In that case, two of the
witnesses who asserted lack of competency and undue influence had engaged in business
transactions with the deceased in relation to the. ehal_lenged deeds. The Court found that “[t]he

opinions of these witnesses are entitled to little weight in view of the fact that they were
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themselves willing to enter into important business transactions with the decedent.” Id. at 192,

13 S.E.2d at 640.

48. Additionally, in Mullens, several of the plaintiffs therpselveé had t-ransactions
with the deceased. Id. at 194, 13 S.E.2d at 640. The: existence of the transactions was “not
decisive of the éase,” but they did “weaken plaintiffs’ position on the question of mental
capacity,” [d.

49, Plaintiff Robert Kelley entered into an installment sales contract with Paul Kelley
in March 20172, two months before Paﬁl Kelley died and four years after Paul Kcﬂey executed-his
Last Will and Testﬁment. |

50.  Perthat installment sales contract, Plaintiff Robert Kelley and two of his sons’
would pajPaul Kelleﬁ $50,060 lup front and $,‘25,’0‘00 within one year in exchange for the
coﬁveyance of Paul Kelley’s welding shop. Per the agreement, Paul Kelley conveyed the
welding shop to them on March 16, 2012, ”

51. | Neither the Plaintiffs nor the Defendant has challenged this agreement or Paul
Kelley’s convey@ce of the weldiné shop.

52, Plaintiff_Robert Kelley verified the Complaint. He is the only one of the Plaintiffs
to submit any verification or sworn testimony'oﬁ behalf of the Plaintiffs’ case,

53. Duc'to Plaintiff Robert Kelley’s business traﬁsaction with Paul Kelley four years
after the execution of Paul Kelley’s Last Will and Testament, Plaiﬁtiff Robert Kelley’s testimony
and verification that Paul Kelléy lacked compétcncy to enter into his Last Will and Testament is

entitled to little weight.
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54, The Plaintiffs héi\'fe'pfd‘#i’ded' no medical evidence of Paul KelIéjz’s mental

condmon on or near March 26 2008 Further they have not 1dent1ﬁed any part of their own

testlmony that provides any evidence that their father lacked competqncy at that point in time. In
fact, their testimony supports the concluSions that their father was competent to enter into his
Last Will and Testament given that Plaintiff Sharon George testified that Paul Kelley wanted to
change his \.Nﬂl and several of the Plaintiffs testified that their father knew who they were and
knew abou‘lt his Welding shop.

55. The Court coneludes thét there 1s no genuine issue of material fact as to Paul

Kelley’s competency to execute his Last Will and Testament dated March 26,2008 and

_concludes that the Defendant has established as a matter of law that Paul Kelley had the requisite

competency.

I1lI.  Conclusions of Law as to whether Paul Kelley’s Last Wlll and Testament was
the product of undue influence.

56.  Undue influence is the improper use of ﬁower or trust in a way that deprives a -

person of free will and substitutes another's objective. Mullens v. Lilly, 123 W.Va. 182,13

§.E.2d 634, 641 (1941). Undue influence must e'x-mount fo such force and coercion as to destroy

the free agency of the mind, although such force need not be physical.. Id, “In an action to

impeach a will the burden of proving undue influence is upon the party who alleges it and mere
suspicion, conjecture, possibility' or guess that undue influence has been exercised is not

sufficient to support a verdict which meeaches the will upon that ground Milhoan v. Koenig,

196 W. Va. 163, 164, 469 $.E2d 99, 100, syl. pt. 3 (1996) (quoting Frve v. Norton, 148 W. Va.

500, 135 8§.E.2d 603, syl. pt. 5 (1964). “Undue influence cannot be based on suspicion,
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possibility or guess that such undue influence had been erxe‘rci‘s'.cd, but must be proved and the

—burden-of proef of-such-issue rests-on the- party alleging it> Cale v.- Napier; 186 W. Va. 244, —— .

245, 412 S.E.2d 242, 243, syl. pt. 2 (1991) (quoting Floyd v. Floyd, 148 W. Va. 183, 133 §.E.2d
726, syl. pt. 7 (1963)).
57.  Love does not create grounds for undue influence:

The 1nfluence resulting from attachment or love, or mere desire of gratifying the
wishes of another, if free agency is not impaired, does not affect a will. The
influence must amount to force or coercion destroying free agency. It must not be
the influence of affection or attachment. It must not be mere desire of gratifying
the wishes of another, as that would be strong ground to support the will. Further,
there must be proof that it was obtained by this coercion, by importunity that
could not be resisted; that it was done merely for the sake of peace, so that the
motive was tantamount to force and fear,

James v. Khétts, 227 W. Va. 65, 68, 705 S.E.2d 572, 575 (2010) (quoting Stewart v. Lyons, 54
W.Va. 665, 47 S.E. 442, syl. pt. 6 (1903)).
" 58, The Plaintiffs carry the burden of proof as to their claim of undue influence.

McMechen v. McMechen, 17 W. Va. 683, 684 (1881).

59. Plaintiff Srharon George’s cited evidence of undue influence in her deposition was
that the-Defendaﬂt would tell Paul Kelley that she did not want anything and that the Defendant
just wanted his léve. | . |

60. | Plaintiff Delores Stutler’s testimony regarding undue influence was similar. Per

her testimony, undue influence existed because the Defendant would refer to Paul Kelley as

* honey, darling, and sweetheart.

61..  Such evidence of undue influence is not actually évidence of undue influence.

“Suggestion and advicé, addressed to the judgment, are not undue influence. Nor is a deed
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~ induced by an appeal on the score of gratitude, past kindness, or love or esteem the result of

undue influence.” Delaplain v. Grubb, 44 W. Va. 612, 30 S.E. 201 7(1898).

62.  The other Plaintiffs admitted that they did not have any evidence supporting
undue influence. In fact, Plaintiff Wilma Jones admitted that their father loved the Defendant.
63. As the Plaintiffs carry the burden as to their undue influence claim, they must

bring forth sufficient evidence to raise a genuine issue of material fact as to the existence of

- undue influence in relation to the procurement of the Last Will and Testament of Paul Kelley.

They have failed to do this and, therefore, the Court concludes that there is no genuine issue of

_ material fact as to the Plaintiffs’ undue influence claim and, asa matter of law, the Last Will and

Testament of Paul Kelley was free from undue influence.
64.  “To warrant a finding of undue influence which is based on circumstantial

evidence the established facts must be inconsistent with any theory other than that of undue

influence.” Ritz v. Kingdon, 139 W. Va. 189, 192, 79 S.E.2d 123, 126, syl. pt. 19 (1953)

(overruled on other grounds by a State v. Bragg, 140 W. Va. 585, 87 S.E.2d 689 (1955); holding

modified by Lawyer Disciplinary Bd. v. Ball, 219 W. Va. 296, 633 S.E.2d 241 (2006)).

65.  Inthis case, there is another theory that is consistent with a theory other than

- undue influence. Paul Kelley was married to the Defendant. Per Plaintiff Wilma Jones, he loved

the Defendant. The theory that Paql Kelley would provide for his wife who he loved in his Last

Will and Testament is a reasonable theory supported by the evidence and inconsistent with a

theory of undue influence,

66.  Such inconsistent theory further supports the conclusion of law that there is no

i
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genuine issue of material fact as to the Plaintiffs” undue influence claim and, as a matter of law, -

the Last Will and Testament of Paul Kélley was free from undue influence.
IV.  Conclusions of Law as to whether Paul Kelley’s Last Will and Testament was
a result of tortious interference. '

67.  The elements to establish tortious interference with business relations are
straightforward: “a plaintiff must show: (1) existence of a contractual or business relationship or
expectdancy; (2) an intentional act of interference by a party outside that relationship or

expectancy; (3) proof that the interference caused the harm sustained; and (4) damages.” Torbett.

v. Wheeling Dollar Sav. & Trust Co., 173 W, Va.-210,211, 314 S.E.2d 166, 167 (1983).
68.  Sucha claim applies to tortious interference with a testamentary béquest. See’

Barone v. Barone, 170 W. Va. 407, 411, 294 S.E.2d 260, 264 (1982).

69. To the extent that the Plaintiffs'ha\_/e asserted that Paui Kelley disinherited them,

as a matter of law, they were not entitled to any inheritance. “A competent and free testator has

the undoubted right to dispose of his property in any manner and to whomsoever he pleases.”

Nicholas v. Kershner, 20 W Va. 251,257 (1882). Such claim qf disinheritance does th relate to
their claim‘of torti.ous interf;arence.

70.  To pfevail on their tortious interference claim, the Plaintiffs would have to
establish that they had some expectancy of receivi;lg from Paul Kelley’s estate. Giv;eh that Paul‘
Kelley was free to do with his estate as he pleased, the Plaintiffs have to have evidence_'other than'
the facf that they are the children of Paul Kelley, as such relatidnship entitles them to nothing
under the law if i’aul Kelley so desires.

71.  The Plaintiffs have not provided any evidence of the existence of a contractual or
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- _businesé félatibnshijj or expectancy. They have not provided any former will of Paul Kelley.

[ —

They have not p.rovided any testimony or evidence that Paul Kelley intended to provide for them
in his will or for them to havg part- of his estate. In fact, they admif that they did not even speak
with Paul Kelley regarding his Last Will and Testament, with the exception of Plaintiff Sharon
George’s testimony that Pau) Kelley wanted to add the Defendant to his Lasﬁ Will and Testament.
72.  Toprevail on tﬂeir claim c;f tortious interference, the Plaintiffs must establish an
expectancy .of 2 testamentary bequest. As préviously stated, the Plaintiffs have not provided any
previous Last Will and Testament of Paul Kelley or any evidence that he inﬁandcd or desired to |

leave them any part of his estate.

73.  The Plaintiffs have not provided any evidence that the Defendant intentionally

- interfered with their expectancy of a testamentary bequest. The Plaiﬁtiffs have provided no

evidence to tie the Defendant to Paul Kelley’s Last Will and Testament. In fact, Plaintiff Sharon
George teStiﬁed that she heard her father tell J ﬁmes C. West, Jr. that he Wanted to add the
Defendant to his will,
~ 74, The Plaintiffs have not _prOvided any evidgnce that establishes a genuine issue of

material fact as to any of the elements of torﬂqus interference. Therefors, the Court concludes
that as a matter of law, the Defendant did not tortiously- interfere with Paul Kelley’s Last Will
and Testament.

V. Conf:lusions of Law as to fraud by the Defendant.

75.  To establish fraud, the Pléintiffs must éstablish the fdlIoWing elements by cleér

and convincing evidence: (1) that the act claimed to be fraudulent was the act of the defendant
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(' or 1nduced by [her]; (2) that it was material and false; that [Paul Kelley] relied on it and was

Justlﬁed under the circumstances in relymg upon it; and (3) that [the Plamtlffs] were damaged

because [Paul Kelley] relied on it.” Muzelak v. King Chevrolet, Inc., 179 W. Va. 340, 341, 368

S.E.2d 710,711 (1988) (citing Lengyel v. Lint, 167 W, Va, 272, 280 S§.E.2d 66, syl. pt. 1 (1981)).
76.  Intheir Complaint, the Plaintiffs do not set forth any factual allegations that
would support a claim for fraud under the particularity requirements for frand claims per West
Virginia Rule of Civil Procedure 9(b).
| 77.  The Plaintiffs have not provided any evidence as to any act by the Defendant, or
that any act by her was material and faiee, or that Paul Kelley relied upon ady act by the
" Defendant,
78. The Plaintiffs carry the burden of proof as to their fraud clam.
( o . 79. The Plaintiffs have not raised a genuine issue of ma’gerial faet as to their claim for
fraud and, therefore, tﬁe Court coneludes that their fraud claim fails as a matter of law.
VI.  Conclusions of Law as to the.Aprril 2012 deeds
80.  The Plaintiffs have alleged'thet Paul Kelley did tidt have the requisite competency
= to execdte the April 2012 deeds that conveyed certain oil and gas interests to the Defendants or
thet such deeds were procured via undue influence.
81.  Asthe Court diseuseed during‘the hear.ing on this matter, Plaintiff Robert Kelley's
business transaction with Paul Kelley in March 2012 raises questions as to the legitimacy of the
Plaintiffs’ claims as to the April 2012 deeds. This is especially true given that Paul Kelley signed

- adeed conveying property to Plaintiff Robert Kelley approximately two weeks before he signed
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the challenged deeds.
to Paul Kelley’s competency when he executed the April 2012 deeds.

83.  In their Complaint, the Plaintiffs ask that the Court set aside the April 2012
Deeds.

84.  Neither party has provided any citation to caselaw or statute that indicates what

occurs if the April 2012 deeds are set aside. After review, the Court cannot located aﬁy caselaw

or statute resolving that issue either.
85. * The Court concludes that if the April 2012 Deeds are set aside, per the Plaintiffs’
request, the property conveyed by those deeds would revert to Paul Kelley’s estate.

86.  “One of the strongest presumptions in connection with the construing of wills is

that the law does not favor intestacy.” Rastle v. Gamsiaécr. 151 W. Va, 499, 505, 153 S.E.2d

403, 406 (1967).

87. - Based upon the general rule that the law does not favor intestacy, the Court
concludes that if the April 2012 deeds were set aside, the property conveyed therein would pass

via Pau] Kelley’s Last Will and Testament.

88.  Perhis Last Will and Téstament, Paul Kelley Jeft the entirety of his estate to the

Defendant.
89. Therefore, if the Court set aside the April 2012 deeds, then the Defendant would
still own the property conveyed'therein via the terms of Paul Kelley’s Last Will and Testament.

90.  “Whether a case has been rendered moot depends upon an examination of the
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particular facts of a case. Simply stated, a case is moot when the issues presented are no longer

live or the parties lack a legally cognizable interest in the outcome.” State ex rel. Bluestone Coal

Corp. v. Mazzone, 226 W. Va. 148; 155,697 S.E.2d 740, 747 (_201-0)‘ (citing Powell v.
McCormack, 395 U.S. 486, 496, (1969) (internal citation omitted).. “Thus, mootness may occur
when tﬂe circumstances of the case éhange during the course of its pendency.” Id,

91. The Defendant, as the party asserting mootness, carries a heavy burden of |
persuasion. Id.

92. The Defendant has met her bufden of persuasion as to the m‘;’)otﬁess of the issue of
the enforceability of the April 2012 Deeds, As é matter of law, the Plaintiffs’ glaims as to Paul
. Kelley’s Last Will and Testament fail. Therefore, his Last Wil and Testamen;c coﬁti‘ols and the
real property conveyed by the April 2012 Deéds is owned by -the Defendant, either via the will or
* the deeds.

93.  The case as it relates to the April 2012 is moot because the Plaintiffs have no
interest in the outcome of the issue of whether the April 2012 Deeds are the product of undue
influence or executed vﬁth the appropriate competency.

94. The Plaintiffs also canﬁot establisﬁ standing in relation to the April 2012 Deeds.

95.  To establish standing:

‘First, the party, the plaintiffs herein, must have suffered an “injury-in-fact:”-an

invasion of a legally protected interest which is (a) concrete and particularized and

(b) actual or imminent and not conjectural or hypothetical. Second, there must be

a causal connection the injury and the conduct forming the basis of the lawsuit.

Third, it must be likely that the injury will be redressed through a favorable
-decision of the court.

Coleman v. Sopher, 194 W, Va. 90, 96, 459 S.E.2d 367, 373, 1995 WL 361799 (1995).
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96.  Inthis case, die to the conclusion of law that Paul Kelley’s Last Will and

~ Testament is enforceable, the Plaintiffs have suffered no injury-in-fact as a result of the April

2012 Deeds. The Plaintiffs have suffered no injury-in—féct becaﬁse even if the April 2012 Deeds
are invalid, the Plaintiffs would not receive any portion of the property described therein.

97.  Based upon the conclusion that the claims are moot and the Plaintiffs have no
standing to assert such claims, the Court concludes as a matter of law that the Plaintiffs’ claims
related to the April 2012 Deeds executed by Paul 'Kelley sﬂould be dismissed.

Based upon the Findings of Fact and donclusions of La_\lav contained herein, the Court
holds that the Defendant’s Motion for .Summary Judgment should be and is hereby GRANTED.

| It is ORDERED tﬁat the Plaintiffs’ claims of lack of competency, undue influence,
tortiou§ interference, and fraud as to the-proculrcmcnt and execution of Paul Kelley’ s Last Will

and Testament are hereby DISMISSED WITH PREJUDICE on the basis that the Plaintiffs have

" not established a genuine issue of material fact as to any of those claims and that the Court

hereby finds that as a matter of law, such claims fail.

It is further ORDERED that thé Last Wiﬂ and Teste.lmen"f of Paul Kelley shall continue to
be probated and the Defendant NOl‘l:Ila Kelley Shéll c_ontix%ue in her réle as executrix and finalize
and &isnibute the Estate of Paul Kelley pursuant to the terms of such will.

It is further ORDERED tﬁat‘ the Plaintiffs’rclaims of lack of competency, undue |
influence, tortious interference, and fraud as to the procurement and execution of ’Fhe April 2012
Deeds are hereby DISMISSED WITH. PREJUDICE on the basis that the Plaintiffs have no

standing to bring such claims and such claims are moot.
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The Plaintiffs’ objections to this Order are noted and are reserved for appeal purposes.
o The Defendermrt‘srcrabjrécﬁon as to the non-adoption of any heightened standard and policy

argument 1s noted and is reserved for appeal purposes.

Enter: | ;\//{ g // 5,-

RS~/

Honorable Alan D. Moats

Moy

Prepared by:

. - ATRUE Copy FROM THE RECORR
AT e COPY EROM THE RECORS
‘ ATTEST: _VONDA M. RENEMAN
- Richard R. Marsh (WV State Bar #10877) CLERK OF THE CIRCUIT COURT oF TAYLOR.

COUNTY, WEST VIRGINA
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