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MEMORANDUM DECISION

Petitioner Larry S. White I, by counsel Shawn D. Bayliss, appeals the Circuit Court of
Jackson County’s October 28, 2014, order denying his petition for writ of habeas corpus.
Respondent Marvin Plumley, Warden, by counsel Benjamin F. Yancey lll, filed a response. On
appeal, petitioner alleges that the circuit court erred in denying his habeas petition because he
established that he was entitled to relief based upon the State’s suppression of exculpatory
evidence, the State’s use of illegally obtained evidence, and that he was denied the right to
effective assistance of counsel.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In February of 2008, petitioner and his co-defendant were each indicted on one count of
first-degree murder and one count of conspiracy to commit first-degree murder for the death of
Mohamed Mahmoud A. Mahrous (“the victim”}ollowing trial, the jury found petitioner guilty
of both felonies and recommended mercy for the murder charge. Thereafter, in December of
2008, petitioner filed a motion for new a trial which was denied by the circuit court. The circuit
court then sentenced petitioner to life with mercy for the charge of first-degree murder, and a
term of not less than one year nor more than five years for the conspiracy charge. The two
sentences were ordered to be served consecutively.

In July of 2009, petitioner filed an “Amended Renewed Motion for New Trial” alleging
that the State failed to disclose court records from North Carolina that documented the issuance
of domestic violence protective orders against the victim concerning petitioner’s co-defendant, in
violation of Brady v. Maryland, 373 U.S. 83 (1963) arftate v. Youngblood, 221 W.Va. 20, 650

This victim was the co-defendant’s husband.
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S.E.2d 119 (2007). Several days later the circuit court held a hearing on petitioner’s motion and
denied petitioner relief.

In February of 2010, petitioner filed a direct appeal with this Court asserting that the
circuit court committed the following errors: (1) failing to grant his motions to strike two
prospective jurors; (2) convicting him upon insufficient evidence; (3) admitting evidence that
was the fruit of an unlawful search of a cellular telephone; (4) admitting certain out-of-court
statements under Rule 801(d)(2)(E) of the West Virginia Rules of Evidence; and (5) refusing to
grant his “Amended Renewed Motion for New Trial” based upon alleged violatidBrady v.
Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). This Court held oral argument on
January 12, 2011, pursuant to Rule 20 of the Rules of Appellate Procedure. By order submitted
February 10, 2011, this Court affirmed thielgment finding petitioner guilty of one count of
first-degree murder and one count of conspiracy to commit a felony, and sentencing him to life
with mercy for the first-degree murder conviction, and a consecutive sentence of one to five
years for the conspiracfee Sate v. White, 227 W.Va. 231, 707 S.E.2d 841 (2011) (Davis, J.),
republished astate v. White, 228 W.Va. 530, 722 S.E.2d 566 (2011).

In March of 2011, petitioner, pro se, filed his first petition for writ of habeas corpus in
circuit court. Thereafter in January of 2014, the circuit court appointed petitioner counsel and
filed an amended petition for writ of habeas corpus alleging the following grounds for relief: 1)
ineffective assistance of counsel; 2) pre-trial publicity; 3) consecutive sentences; 4) coerced
confession; 5) suppression of helpful evidence by the prose@usay(violation); 6) challenges
to the composition or procedure of the grand jury; 7) refusal to subpoena witnesses (ineffective
counsel); 8) evidentiary rulings regarding his renewed motion for a new trial; 9) prejudicial
statements by the trial judge; 10) prejudicial statements by the prosecutor; 11) sufficiency of the
evidence; 12) more severe sentence than expected; 13) excessive sentence; 14) impaired counsel
(ineffective counsel); and 15) rate of compensation for counsel. In August of 2014, petitioner
filed a motion to continue and a motion for leave to amend his amended petition for writ of
habeas corpus asserting tRiey v. California, 134 S.Ct. 2473 (2014), may apply to his case.

The circuit court then held an omnibus evidentiary hearing, after which it denied petitioner
habeas relief. It is from this order that petitioner appeals.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
guestions of law are subject tada novo review.” Syllabus point 1Mathena v.

Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

The circuit court noted in its final order that it did not formally rule on petitioner's
motion, but directed the parties to address the issues raised imRHeyproposed orders.
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On appeal to this Court, petitioner reasserts his claims that the circuit court erred in
denying him habeas relief based on the State’s suppression of exculpatory evidence, in violation
of Brady and Youngblood; that the circuit court further erred in allowing the State’s use of
illegally obtained evidence, in violation Bfley; and that he was denied the right to the effective
assistance of counsel. The Court, however, does not agree. Upon our review and consideration of
the circuit court’s order, the parties’ arguments, and the record submitted on appeal, we find no
error or abuse of discretion by the circuit court. Our review of the record supports the circuit
court’s decision to deny petitioner post-conviction habeas corpus relief based on these alleged
errors, which were also argued below. Indeed, the circuit court’s forty-five paged order includes
well-reasoned findings and conclusions as to the assignments of error raised on appeal. Given
our conclusion that the circuit court’s order and the record before us reflect no clear error or
abuse of discretion, we hereby adopt and incorporate the circuit court’s findings and conclusions
as they relate to petitioner’s assignments of error raised herein and direct the Clerk to attach a
copy of the circuit court’s October 28, 2014, “Judgment Order” to this memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: November 23, 2015
CONCURRED IN BY:
Chief Justice Margaret L. Workman
Justice Robin Jean Davis
Justice Brent D. Benjamin

Justice Menis E. Ketchum
Justice Allen H. Loughry Il
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IN THE CIRCUIT COURT OF JACKSON COUNTY, WEST VIRﬁINIA

7 - =]

o
STATE OF WEST VIRGIN.[A ex rel. r =l
LARRY S. WHITE, II ‘ s 3O
2
Petitioner, L Lj 7
Habeas C‘-erpus‘ oY
Vs, /7 Case No. 11-C-29 &
(Judge Thomas C. Evans, III)
ADRIAN HOKE, Warden,
Respondent.

JUDGMENT ORDER

On August 14, 2014, came the Petitioner, Larry S. White, 11, appearing by
live video/teleconference, and by counsel, Shawn D. Bayliss; and, came also the
Respondent by ¢ounsel, Katherine H. Casto, Assistant Prosecuting Attorney, in and

for this County and this State, for evidentiary hearing on the within Petition for a

- Writ of Habeas Corpus ad subjiciendum.

The parties were each afforded an opportunity to present evidence and

argument via proposed findings of fact and conclusions of law.

Introductory Statement

After dark on or about September 17, 2007, Mohamed Mahmoud A.

Mahrous met his wife, Roseanne Osborne, at the Riverfront Park in Ravenswood,

" The Court takes judicial notice of all molions, hearings, transcnpts and orders generated in
Jackson County Circuit Court case number 08-F-10. :

SY1272




West Virginia, for dinner.” The victim and Ms. Osborne, his wife, were seated at
g .

a picnic table at the park. Larry S. White, 11, the Petitioner herein and Defendant

& ]

below, by prior arrangement with the wife of Mahrous was “lying i wait” and

2
2ooens O

Mahroys multiple times in the back of the head with a 3 Ib';f ihﬁzﬁiﬁerﬁjﬂlﬁg Mr.
R mo

|_"|

(%]

Mzhrous.
o

Petitioner then disposed of the murder weapon by throwing it in the Ohio
River, from which it was later recovered by law enforcement.

Although Ms. Osborne, the victim’s wife, told the police that the perpetrator
was unknown to her, Ms. Osbome had had a long-standing affair with the
Petitioner, and such affair resulted in a child.

Within the weeks pr-ior to Mr. Mahrous’s death, he and his wifg, Ms.
Osborne, attemiated to reconcile, living together for the first thﬁe in ‘several
months.

The investigation by police eventually turned to the Petitioner and Ms.
Osborne. Such evidence included cell phone records, which placed Petitioner in
the Ravenswood, W, Va. at the time of the crime, which was in conflict with

Petitioner's statement that he had been in Indiana working at the time, together

2 After the victim, Mr. Mahrous, got off work from a restaurant in nearby Ripley, West Virginia,
Mr. Mahrous and Ms. Osborne went through a local drive-thru to get fast food. The couple then

went to the park, driving separate vehicles.




with a Mirandized statement by the Petitioner, which included a confession to

striking Mr. Mahrous in the head with the hammer.
PROCEDURAL HISTORY

1. The Petitioner herein and Defendant below was indicted in Szate of

West Virginiav. Larry S. White, 1I, Jackson County Circuit Court case number 08-

” in violation of West Virginia

o=

F-10, with one count of “First Degree Murder,

Code, § 61-2-1, and one count of “Conspiracy to Commit a F E](my in- Vlol&fa,on of
S e > 0

West Virginia Code, § 61-10-31. The named victim in botfl counts iangamed
]

Mahmoud A. Mahrous. The Petitioner’s named co- defendan;t I_S Rgseann Osﬁome
. mTNG 8 o2

wife of the victim Mahrous.

2. On December 16, 2008, a jury trial on the indictment was held in
Jackson County Circuit Court, The Defendant was therein represented by Matthew
Clark, Esquire, Kayser Layne & Clark, PLLC, and Jeremy Vickers, Esquire. At |

trial, the Petitioner presented a “diminished capacity” defense, claiming that he

killed Mr. Mahrous as a result of delusional thinking.

3. On December 20, 2008, at the conclusion of the trial, the jury returned

a verdict of “guilty” on both counts in the indictment. The jury recommended that

- the Petitioner receive mercy for the “First Degree Murder” charge.

4. On December 22, 2008, the Petitioner’s motion for a new trial was

denied. The Court did then proceed to sentence the Petitioner as follows: for the




offense of “First Degree Murder,” the Petitioner was committed to the custody of
the Commissioner of the West Virginia Department of Corrections for confinement

in the penitentiary for life with mercy; and for the offense of “Conspiracy to

Commit a Felony”, the Petitioner was committed to the custody of the

Commissioner of the West Virginia Department of Corrections for confinement
the penitentiary for not less than one year nor more than five years. The Court

ordered these sentences to Tun consecuti?ely. The Petitioner was granted credit for

time served in connection with this case.

5.
Virginia Supreme Court of Appeals. The appeal was thereafter accepted, and was

On February 5, 2010, the Petitioner filed a Petition to the West

decided on February 10, 2011, in State of West Vz'rgiﬁia v, Larry S. White, I1; 227

W.Va, 231, 707 S.E.2d 841 (2011). In the appeal, the Pet}hOﬂerﬁlteéﬁve BITOTS:
[ | '}

!| —] o

~L

(2) failed to grant the Petmoner 8 motlons to strike twcr prospacﬁlva’"jurors

LN 'I |
: : R
Michelle Lemon and Cassia Scott; Deam a7
- = L2 - D
[y ]

(b) evidence insufficient to support conviction;

(c) error in admitting evidence from fruit of an unlawful search of a cell phone,

including an incriminating statement of the Petitioner;

(d) error in admitting out-of-court statements pursuant 1o Rule 801(d)(2)(E) of the

West Virginia Rules of Evidence; and




(e) error in denial of the “Amended Renewed Motion for new Trial,” based upon
alleged violations of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d
215 (1963). State v. White, 228 W.Va. 530, 535. After addressing each of the

Petitioner’s ﬁ\./e errors, the W. Va. Supreme Court of Appeals upheld the lower

court’s rulings, and affirmed the conviction.

On or about January 20, 2014, the Petitioner filed Petitioner’s

6.
Amended Petition for Writ of Habeas Corpus (hereinafter, referred to as
FoEm o o
“Petition”). In his Petition, the Petitioner set forth fifteen ;_cl'aimélg ,fof_graigilng his
el A PR
' = ...'...__..: CP:_J) 3
. o =y

writ of habeas corpus. “iid L -a 7Y
[ - " (-
=

Lo SN
On or about the 7™ day of August, 2014, the Petitioner ﬁj_éd a-Motion
[ ]

7.

to Continue and Motion _for Leave to Amended Petition for Writ of Habeas Corpus.
The Petitioner stated that the recent United State Supreme Court ruling in Riley v.

California, 134 S.Ct. 2473, 189 L.Ed.2d 430, 82 USLW 4558 (2014), may have a |
bearing on the case at hand, specifically in regards to the search-of the Petitioner’s
cell phone. Although the Couft did not formally rule on the Petitioner’s motion for

leave to amend the petition, the Court did instruct the parties to address the issues

raised in Riley in their respective Proposed Orders.

The Court will address each of the Petitioner’s fifteen original claims, as

well as the issues raised in Riley v. California, in turn:




FINDINGS OF FACT & CONCLUSIONS OF LAW

1. FIRST CLAIM: INEFFECTIVE ASSISTANCE OF COUNSEL

A.  Petitioner’s Claim — In his first claim, the Petitioner alleges that he

received ineffective assistance of counsel. Primarily, the Petitioner claims that: (1)

trial counsel failed to adequately investigate the case; (2) trial counsel failed to
introduce court records from North Carolina “that went to the heart of the defense

herein;” and (3) trial counsel failed to call pertinent witnesses to testify at trial.’

B.  Applicable Law — The controlling test for determiningiwhether a

bam B P ol

—
lormLeto 2 o
defendant has received ineffective assistance of counsel is setforftin ;Sfr-ﬁickjgind V.
R D pee
: lanE o e Q2
Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984), and in West Vizgjnia’s adgption
LGSR M

e 3
of the Strickland test in State v, Miller, 194 W.Va. 3,459 S.E.2d r14(1 9?_95).
e

5. In the West Virginia courts, claims of ineffective
assistance of counsel are fo be govemed by the two-
pronged test established in Strickland v. Washington, 466
U.S. 668, 104 S.Ct. 2052, 8¢ L.Ed.2d 674 (1984): (1)
Counsel's performance was deficient under an objective
standard of reasonableness; and (2) there is a reasonable
probability that, but for counsel's unprofessional errors, .
the result of the proceedings would have been different.

6. In reviewing counsel’s performance, courts must apply
an objective standard and determine whether, in light of

3 Petitioner also alleged ineffective assistance of counsel due to the allegation that Mr. Vickers

was impaired by drugs and/or alcohol during his representation of the Petitioner. Because this
claim is also brought under the Fourteenth Claim of the Petition, this issue will be addressed in

Subsection XIV, infra.




all circumstances, the identified acts or omissions were
outside the broad range of professionally competent
assistance while at the same time refraining from
engaging in hindsight or second-guessing of trial
counsel’s strategic decisions. Thus, a reviewing court
asks whether a reasonable lawyer would have acted,
under the circumstances, as defense counsel acted in the

case at issue,
Syllabus Point 5 and Syllabus Point 6, State v. Miller, 194 W.Va. 3 (1995).

5. In deciding ineffective of assistance claims, a court
need not address both prongs of the conjunctive standard
of Strickland v. Washington[,] and State v. Miller{,] but
may dispose of such a claim based solely on a
petitioner’s failure to meet either prong of the test. 3
R

= L -
Syllabus Point 5, State ex rel Daniel v. Legursky, 195 W¥a. 514 [1995).
oA (]
_ - : L s O
[Emphasis added.] L o =

—

C. Relevant Facts — At trial, counsel offered an afﬁﬁﬁﬁveﬁefeﬁe of

[t

diminished capacity, based ll.pOIl expert testimony thgt the Petitioner suffered from
persecutory-type delusions, and was thus delusional at the time of the murder. To
illustrate this point, trial counsel put substantial emphasis on the Petitioner’s belief
that Mr. Mahrous was a violent predator who physically and sexually abused Ms.
Osborne and Ms. Osborne’s children, despite there being no evidence that Mr.
Mahrous was énything other than a “good guy.”

To this end, trial counsel questioned the investigating officers — then-

Lieutenant A. J. Boggs and then-Patrolman G. C. Bumnem of the Jackson County




Sheriffs Department ~ about whether their investigation had yielded any evidence

to support the Petitioner’s belief that Mr. Mehrous was violent, to which both men

replied that it had not. ' ‘
Further, much of Petitioner’s case rested on the expﬁrt &:esﬂm@gly ef Dr.
A .——-i

Tlmothy Saar, who testified that the Petitioner “elevated [M’r Ma -GUS]% SLf-Gh an

- s L_J
evil level that he felt the hammer was his best protectlon : T mal .’[E’qm&f"z

Volume IV, pg. 72, lines 14-19. In coming to his conclusion that the Pe‘ftloner s
“thinking was so convoluted,” Id., pg. 73, lines 20-21, Dr, Saar cited a lack of
evidence to support the Petitioner’s claims that Mr. Mahrous sexually assaulted
Ms. Osborne. /4., pg. 70. Dr. Saar’s opinion was based on the evidence that the
Petitioner wa.s so deluded in believing that Mr. Mahrous was violent, that he

honestly believed that he was killing Mr. Mahrous in order to protect Ms. Osborne.

D. Analysis & Conclusions -- The Petitioner’s first claim rests almost

entirely on trial counlsel’s failure to present evidence to support that Mr. Mahrous
was, in fact, “evil.” -The Petitioner allegés that counsel was ineffective for not
investigating the case adequately, for not obtaining relevant documents from North
Carolina®, for not calling then-Victim Advocate Melissa Wilkinson to testify
regarding a domestic violence protective order against Mr. Mahrous, on Ms.

Osborne’s behalf, for not calling witnesses to testify about charges or proiective

1 Addressed in further detail in subsection V, infra.
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orders in North Carolina, and for not calling witnesses to testify in regards to other

investigations for-which Mr. Mahrous was the subject, including a shoplifting

charge, a drug charge, and an immigration issue.

At the evidentiary hearing on the Petition, the Petitioner claimed that Mr.
Vickers had promised the Petitioner that he would hire a private investigator and

medical examiner to investigate the case, although Mr. Clark was clear that an

investigator was not warranted given the facts of the case.

BAYLISS: As far as wanting a private medical examiner, did you
speak about that with Mr. Clark as well as Mr. Vickers?

WHITE: Well, I just spoke about it with Mr, Vickers, because Mr.
( Vickers brought it to my attention. And'I assumed that
; being as Mr, Vickers and Mr. Clark was working
together, that whatever was said to Mr. Vickers would

[be] relayed to Mr. Clark.

BAYLISS: And did you talk to Mr. Clark directly-abeut hiriig a
private investigator? ~SURE 9 :;
r\; <

WHITE: Yes.

™
[+
(G3Cug

I—: =i

Evidentiary Hearing Transcript, pg. 43, lines 14-24.

()]
BAYLISS: And again, in this matter, you determined that you didn’t
believe an investigator was necessary.

3 Pursuant to Rule 609(a)(2) of the West Virginia Rules of Evidence, the credibility of a witness
— other than a criminal defendant — can be attacked by virtue of conviction for a crime
punishable by imprisonment in excess of one year. The Petitioner, Larry S. White, II, stands
convicted of two felonies: “First Degree Murder” and “Conspiracy to Comumit a Felony.” Such
convictions, end the Petitioner’s vested interest in prevailing on his Persition, is considered by this

( Court in weighing the Petitioner’s credibility,




CLARK: I did not believe an investigator is necessary; I think that
is a fair statement. ’

BAYLISS: And for clarification sake, can you explain why you
didn’t think one was necessary in the fact scenario we

have before us?

CLARK: The — number one, there was a confession. The facts
were pretty well established. The Sheriff’s Department

did a good job with the investigation. It was very
thorough. There weren’t, largely, facts in dispute. I
talked to some witnesses; some would not talk to me. |
femember it became an issue during the trial, subject to

the Court ruling.

n'.'.'D

I just didn’t think there were really"apy facts.,—ﬂiat

. weren't already out there that I didn’t find; out i'nyse Io
just don’t - I probable [sic] didn’t have an m%sﬁgat@p at<)

the time that I felt was reliable, elther S LE o 5

=

Ca —

Evidentiary Hearing Transcript, pg. 9, lines 3-20, - ¢n -

Despite not hiring a private investigate, trial counsel did fully investigate.
At the evidentiary hearing, Mr. Clark testified that he spoke with professionals in
North Carolina, and obtained records from the same, including the North Carolina
domestic violence protection orders, and information that Mr. Mahrous had been
charged with shoplifting and a drug charge. Evidentiary Hearing Transcript, pg.
10, lines 1-9; pg. 15, lines 14-17; and pg. 29, lines 21-23. Mr. Clark further

obtained a letter from Melissa Wilkinson, and subpoenaed Ms. Wilkinson as a

possible witness for the trial. Jd., pg. 10-11, lines 22-12.
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Ultimately, the issue was not that trial counsel was unaware of these matters;

the issue was that these matters hurt the defense, as testified to at the evidentiary

hearing by the Petitioner’s lead trial counsel, Mr. Clark.

CLARK: I don’t know specifically why I didn’t call [Ms.
Wilkinson]. I don’t specifically recall that. Based on

reviewing her statement, it would appear that my concern
would have been that it gave motive to the defendant in
calling — from my recollection, Mr. White made various
attempts to talk to various officials about Mr. Mahrous.
There was something from the IS,-he had talk to an
Immigration Service agent, I beheve I believe he had
talked to a Sergeant Bare here in Jackson County.

And it appeared that he was. doing everything he

o could to get Mr, Mahrous removed from the situation, for
‘whatever reason. My concern was presenting that

L evidence would have gave motive to the defendant,
perhaps greater than he already had, and would.Jend

more credence to the State’s theory. I'm sure t]g,,at lswvhz

- ;J..

Ididn’t call any of those witnesses. B3 A

:,' 1’ -

I e

BAYLISS: Did you discuss that decision with Mr. Wh1te‘? 1) _G;’ (1

e 7 2. == 0D

CLARK: Certainly did. i : lci
<o

BAYLISS; And was [he] approving or disapproving of that strategy?

CLARK: -1 think he eventually agreed with it. I don’t think he
agreed with it at the outset, but I talked with him

extensively, but I thought our best shot was the
diminished capacity. We did not have a present threat of
danger, an imminent threat of — you know, clients don’t
always understand what self-defense or defense of others,

what the requirements of those are.

11
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And I did not believe that any of this helped him
toward that defense. And therefore, [ believed the
diminished capacity was his best shot for two reasons:
One, we may get a lesser degree. This wasn’t a case we
‘were going to go in and try and not get a conviction of

something.

_..The diminished capacity allowed me to get
instructions on second degree and involuntary that I may

not have gotten.

... Also, the benefit of the diminished capacity was
that it allowed me to introduce through my psychologist
some of the difficulties Mr. White had throughout His life

=

without him testifying. oD g 4
e o LI !

:-ﬂ": ]

-

. SLENITG e
And so, it somewhat allowed me t(g-bﬁl?k deor I_ig’]

some information that I think had som¢ apact op the)
jury verdict. I have no way of knowing, bt 112t was miy!

cn

strategy. _ 0

Evia’énriary Hearing Transcript, pg. 12-13, lines 3-24.

CLARK:

And certainly, he had some things in his past. He was
not a lily-white victim, I did not believe putting the
victim on trial would be an effective strategy. I just
really don’t — I didn’t think it got him anywhere.

...But, yeah, I just didn’t think the — I think the
theory was — and I’'m splitting hairs, I know, but Sam
believed there was, you know, an imminent threat of
violence of some sort, that it was delusional and wasn’t
borne out by — if anything, that may have been adverse to
my theory, these documents may have been.

Evidentiary Hearing Transcript, pg. 17, line 17-20; and pg. 18, line 2-7.

CLARK:

Sam’s position throughout this — Larry Samuel White -
was Mohammed [Mahrous] was a really bad guy, a reaily

12




.

dangerous guy, and he deserved it. That is not a legal
defense. There was no evidence of imminent danger, of
self-defense, ot protection of others that I could ascertain.

I'm sure I discussed that with Sam in detail.
Whether he got it or not, ever, I can’t read his mind. But

he knew the strategy going .

Evidentiary Hearing Transcript, pg. 19, lines 10-18.

The affirmative defense was that the Petitioner was delusional. The validity
— or purported validity — of the Petitioner’s complaints against the victim did not
mitigate the murder, but rather highlighted the Petitioner’s motives #o kill him.

= - o

S

Trial counsel wisely believed that it would be a better strategy 1! -t

I SR I
convitice the jury
3 O

that the Petitioner was a mentally ill man, than to try to con,vmeéj:he Jary ‘L—tl_ﬂat the

i

. ’ '_4...—!-1 A~
victim deserved to be brutally bludgeoned to death. TR o ~

At the evidentiary hearing, the Petitioner testified that he wanted to present
the *4ruth” at trial, and denies that the diminished capacity defense was true.
Evidentiary Hearing Transeript, pg. 40, lines 7-13. The Petitioner testified that
Mr. Clark advised him against it. Jd., pg. 40, lines 14-23, Although the Petitioner

claims that the diminished capacity defense was “the only avenue lefi open to me,”

he does admit that he authorized trial counsel to present the defense at trial. Id.,

pe. 46, lines 17-23.°

S The Petitioner testified that he met with Mr. Clark and Mr. Vickers approximately eight or nine
times in advance of trial, and that each visit was approximately an hour in length. [d, pg. 44,
lines 6-13.

13




By results, the diminished capacity defense was the right strategy for the
case. That the Petitioner received mercy.f from the Jury in this case is evidence that
trial coulnsel’s strategy was not only an objectively reasonable strategy, but was a
successful strategy. In a diminished capacity murder case, receiving a verdict of
“first degree murder with mercy” or “second degree murder” is considered a
PEIRTY

WINn .

=
CASTO: Overall, in assessing this trial, do you t3§l;evéi;y01§ﬁ
strategy of diminished capacity wassucce’ys}s__ﬁ:{it?}_’_ % i

AL SN

" CLARK: Absolutely. TR ;j)

o E @

CASTO: How so? CEi Lr: o
g

CLARK: This was a — when I got this case, the first thing was this
is a hard case, probably a no-mercy case. Assumed we
would have to fry the case. The case was never prepared
to settle; it was prepared for trial. I told Mr. White the
possible verdicts he would receive. 1 believe I gave him
percentages based on just my guess, and 1 always qualify
it.

And second degree would have been nice. I would
have considered that a big win if we got second degree.
But, with a mercy finding, considering the proof against
us, 1 felt like it worked out pretty well. I believe, you
know, no one can speculate on what juries think, why
they make their decision but the diminished capacity

7 “[D}iminished capacity is not considered a justification or excuse for a crime, but rather an
attempt to prove that the defendant, incapable of the requisite intent of the crime charged, is
innocent of that crime but is most likely guilty of a lesser included offense; thus, a defense
claiming diminished capacity contemplates Jull responsibility, but only for the crime he or she
actually committed.” State v. Joseph; 214 W.Va. 425, 530 (citing, 21 Am. Jur, Criminal Law
§38 at 152). [Emphasis added.] '
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defense let us get in some aspects of Mr, White, some
difficulties in his early life through childhood, and even

with his first wife.

You know, I thought brought some humanism to
Mr. White. [ have to [think] in my heart of hearts, I
believe that played a role in the verdict. But whether it

did, who knows, but that is what I believe.

Evidentiary Hearing Transcript, pg. 30, line 7. Pg. 31, line 6
In this case, the defense was able to persuade the jury to givemRercy to the

:—;l'fr"J '— :D

Petitioner, despite the Petitioner violently murdering an unarmed, uﬁéwagej man.
Ein | ™~
S

Although the Petitioner bemoans that counsel should have put ﬂle’Vlc%ﬁn Q:B trial,
;-; oon

the fact that the Petitioner will become eligible for parole is objécn\ge,, cocrete

proof that thé counsel was successful in their representation of him.

By the trial transcript and by Mr. Clark’s testimony at the evidentiary

hearing, it is clear that trial counsel thoroughly investigated the case, and

developed a well-reasoned strategy. Not only did counsel act within the

profession_al guidelines, but they were able to obtain a favorable verdict for their
client. There is no evidence that “but for” trial counsel’s actions the Petitioner’s
trial would have been mbre favorable for the Petitioner; to the contrary, there is
objective evidence in the form of the Petitioner’s verdict, which suggests that “but

for” trial counsel’s strategy, the Petitioner would have received a far more

detrimental result.
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The Court finds that there is no merit to the Petitioner’s first claim.

II. SECOND CLAIM: PRETRIAL PUBLICITY

A.  Petitioner’s Claim - In his second claim, the Petitioner alleges that the

pretrial publicity in this case was such that is prevented a fair and impartial jury

from being convened,

B.  Applicable Law — The issue of pretrial publicity relates to a motion

for change of venue. In that regard, the West Virginia Supreme Court has held that

CJ

to be granted a change of venue due to pretrial publicity, a dhfénﬁ’antdnusp how

-

“Ia] present hostile sentiment against an accused extending thraughouﬁhe%tlre
2 CJ

" Syl. Pt. 2, State v. Serfeb;iﬁl W:Va
o3

._- )

county in which he is brought fo triaI

|_.

242 S.E.2d 464 (1978). See also; State v. Johnson, Unpublished Opin%n, 20]3

WL 1501432 (2013).

C.  Relevant Facts — During in camera voir dire, several jurors indicated

that they had not heard any news on the matter, while the other juroré indicated
that they had vague recollections of what they had read in the newspapers or seen
on television. Snapéhot memories of the location of the crime, or the name of the
victim, or the instrument of the murder were mentioned, but details were lacking,
and in all cases, opinions had not been formed. Further, the jurors relayed that

they had, almost entirely, obtained their information in the days or week

16




e,

immediately following the September 2007 murder, and had heard nothing more

on the matter since that time.

The Petitioner did not put on any evidence at the hearing, in regards to this

claim.

D.  Analysis & Conclusions — Although this case did garner some media

coverage, there is nothing to suggest that there was a “hostile sentiment” against

_the Petitioner at the time of this trial. This is reflective in the voir dire of the

2
[
prospective jurors, for which the jurors could — at most e-relal a““v,-.1 ague
ol e o
o -c:' h b
fr et o
recollection of reading about the murder. Furthermore, eac Slpor Wsured the
i LT ) : :—I—J

ot O
Court that he or she would be free from any influence, and as‘?"_lirﬁﬁff_he Courtof his
Ry S A
b o

or her ability to set aside any previously-obtained knowledge. These Fssurances
were such that neither the State nor the defense deemed it necessary to challenge
the jurors’ ability to be impaneled. At no point did trial counsel more for a change
of vénue due to pretrial ﬁublicity.

The Court finds that there is no merit to the Petitioner’s second claim.,

[Il. THIRD CLAIM: CONSECUTIVE SENTENCES

A.  Petitioner’s Claim — In his third claim, the Petitioner alleges-that it

was Improper to sentence the Petitioner to consecutive sentences for his
convictions for “First Degree Murder” and “Conspiracy to Commit a Felony,”

based on the fact that both charges arose out of the same transaction. In the

17




Petition, the Petitioner argues that it is “an unfair and unjust punishment for him to
be required to serve additional time for what is essentially the same offense.”
B.  Applicable Law — There is no case in this State which supports the

Petitioner’s claim.

3. “When a defendant has been convicted of two separate
crimes, before sentence is pronounced for either, the trial
court may, in its discretion, provide that the sentences run..

concurrently, and unless it does so provide, the seqtence& h
will run consecutively.” Syllabus point -3, q‘@mfi V. c": i
Leverette, 163 W, Va. 98, 254 S.E.2d 700 (1979) i r3 &
o )

4. * ‘A claim that double jeopardy has beenf vmlated:?- }?1
O

based on multiple punishments imiposed after: a'single
trial is resolved by determining the legislative infent as to
punishment.” Syllabus point 7, State v. Gill, 187 W.Va.
136, 416 S.E.2d 253 (1992).” Syllabus point 7, State v.
Easton, 203 W.Va. 631, 510 S.E.2d 465 (1998).

5. *In ascertaining legislative intent, a court should look
initially at the language of the involved statutes and, if
necessary, the legislative history to determine if the
legislature has made a clear expression of its intention to
agoregate sentences for related crimes. If no such clear
legislative intent can be discerned, then the court should
apalyze the statutes under the test set forth in
Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180,
76 L.Ed. 306 (1932), to determine whether each offense
requires an element of proof the other does not. If there is
an element of proof that is different, then the
presumption is that the Jegislature intended to create
separate offenses.” Syllabus point 8, State v. Gill, 187
W.Va. 136, 416 S.E.2d 253 (1992).” Syllabus point &,

State v. Easton, 203 W.Va. 631 510 S.E.2d 465 (1998).

Syl. Pts. 3,4, & 5, State v. Allen, 208 W.Va. 144, 539 S.E.2d 87 (1999).
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See also, Keith v. Leverette, 163 W.Va. 98, 254 S.E.2d 700 (I979)(State
Supreme Court denied hébeas corpus relief to a defendant who received
consecutive sentences for “Felonious Assault” and “Conspiracy to Commit a
Felony”, finding that the crimes were two separate offenses for the purposes of
seﬁtencing, even though they oc;:urred within the same transaction.); Stafe v.
Broughton, 196 W.Va, 281, 470 S.E.2d 413 (1996)(Defendant who was sentenced

to’consecutive sentences for “Dehvery of Cocaine,” “Dehvery of Maguax%% and
i __) J_ jam J

o
“Conspiracy to Deliver Manjuana was not improper and dld _bt Vlﬁlatefdouble

’f cuﬁm gﬁ?vlthm

jeopardy principles, even though the convictions were for actlo

the same transaction.); and, Hart v. Plumley, Not Reported in EUE 26;;2013 WL

513183 (2013)(State Supreme Court denied habeas corpus relief to a defendant
sentenced to consecutive sentences for “Sexual Abuse in the First Degree,”
“Robbery in the Second Degree,” “Cénspiracy to Commit Robbery in the First |
Degree,” “Nighttime Robbery,” “Conspiracy to Commit Nighttime Burglary,”
“‘Grand Larceny,” and “Fleeing From an Officer By Means of a Vehicle Causing
Damage to Property,” — resulting in a sentence of 10 to 58 years — having found no

error, despite, the crimes arising out of the same series of events, and despite the

co-defendants receiving concurrent sentences.)

C. Relevant Facis — The Petitioner did not put on any evidence at the

hearing, in regards to this claim.
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D.  Analysis & Conclusions — On this issue, the case law speaks for itself,

The Court finds that there is no merit to the Petitioner’s third claim.

IV. FOURTH CLAIM: PETITIONER’S CONFESSION

A.  Petitioner’s Claim — In his fourth claim, the Petitioner alleges that the

trial court erred in admitting the Petitioner’s confession to law enforcement.
Petitioner claims that the statement was coerced “and therefore cannot be a valid

basis for this conviction.” In support of his assertion, the Petitioner Bbints to the
m = = Pﬂ

interview — approximately six hours — durmg WthEx the4 Pegfmoner

length of the i
i > O
ey
™ O
=
. L &2 O
B. Applicable Law — 7

Voluntariness of a confession and consequently its
admissibility turn on the facts and circumstances of each
case. Whether an admission is voluntary or induced by
duress or coercion is to be determined from the totality of
circumstances, including the setting in which the
statement was obtained, the details of the interrogation,

the characteristics of the accused (.., his age, education,
experlence, and intelligence) and the absence of Miranda

warnings. None of the above is dispositive alone.
Cleckley, Franklin D. Handbook on West Virginia Criminal Procedure, Volume I,

pg. 1414, The Michie Company: Charlettesville, VA, 1998.

Ultimately, “prolonged incommunicado interrogation is one factor for

consideration under the totality of the circumstances.” Stare v. Bradshaw, 193

W.Va. 519, 534, 457 S.E.2d 456 (1995). In Bradshaw, the State Supreme Court, in
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ubholding the admission of the ‘defendant’s statement 10 police, held that the
defendant did not show “that his six hours of questioning adversely affected him,”
and it was ‘;clear‘ from the video tape that there were breaks in the questioning and
the police officers did not depri've the defendant of any necessities.” Id

[Emphasis added.]

C.  Relevant Facts — The Petitioner was questioned by thenJfeutenant A.

i A

o .

20
T R [ .
J. Boggs and then-Patrolman-G. C. Bumnem at the Wa?ﬁ}ek_'g.ggouhiy Skl:enff’s
cEaT B0

Department in Warrick County, Indiana on September 19, 200 " -:Accadh@to the
[oder oot o
e L M
e
transcript of the Petitioner’s statement, the questioning begams approxirhately

9:53 p.m. and ended at 3:20 am. The transcript also shows that the Petitioner was

informed of his Miranda rights, as follows:

BOGGS: But before I ask you any questions, you must
understand you rights. You have the right to
remain silent. Anything that you say can and
will be used against you in a court of law. You
have the right to talk to a lawyer and to have him
present with you while you’re being questioned.
If you cannot afford to hire a lawyer, one will be
appointed to represent you before any
questioning, if you wish, If you cannot afford to
hire a lawyer, one will be appointed to represent
you before any questioning, if you wish. I'm
sorry. If you decide to answer questions at this
time without a lawyer present, you will still have
the right to stop answering at any time. You also
have the right to stop answering at any time until
you falk to a lawyer. Do you understand all this,

: Sam?
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WHITE: Yes, sir.

Transcript of Petitioner’s Statement, pg. 5. The Petitioner also

initialed and signed a Miranda Rights Waiver Form, acknowledging

that these rights were read to him, that he understood said rights, and

that he was waiving the rights.

Then-Lieutenant Boggs and then-Patrolman Burnem testified at the pretrial

hearing on September 5, 2008 and at the trial regarding the circumstances of taking

the Petitioner’s statement. According to the testimony, the __Eet;tig,ner%'oluntarﬂy
Zona o d
kN [ )

< r
Warfick gounty

Ve

agreed to be transported from his place of employment to{

Sheriff’s Department, which was about a fifteen minute drive. TéialZranscript:

Volume IIT, pgs. 81-82, When he was transported, and during t};;ﬂﬁrséaaﬁ%f the

statemment, the Petitioner was not under arrest, was free to leave, and was advised of
the same. Pretrial Transcript, pg. 79.  Approximately three to three-and-a-half
hours into the interview, the ofﬁcefs informed the Petitioner that he was no longer
free to leave, but the Petitioner agreed to continue the interview. Pretrial
Transcript, pg. 80. The Petitioner was not arrested or placed in handcuffs until the

conclusion of the interview, Pretrial Transcript, pg. 80.

During the course of the interview, the Petitioner, at all times, appeared

coherent, and he appeared to be of at least average intelligence. Pretrial

22




—
i

Transcript, pg. 82. The Petitioner did not appear impaired in anyway, and did not

appear to be under the influence of drugs and/or alcohol. Premrial T, ramérz_’pt, pe.

82, lines 9-14; Trial Transcript, Volume I, pg. 85.
The officers did not threaten or intimidate the Petitioner in any way during

the course of the interrogation. The entire interrogation was recorded by

audiofvideo, and by digital audio.” Atno time in either recording can there be seen

any act of coercive or threatening behavior by either officer. In fact, at one point

C‘.‘J

durmg the statement, the Petitioner’s voice drops and he bggiﬁ’g ta@ng_ lowly,

--\

instead of becoming aggressive and getting in his face, thcneﬁeut@narfﬂ Boggs

mimics the Petitioner’s behavior, and begins speaking sofﬂy aml-rﬂslow,l,y, a“hinos‘t to
the point where it becomes difficult to hear him. Moreover, the off;t:ers allowed
for about a five minute restroom break to be taken. Pretrial Transcript, pg. 96-97;
Trial Tmnsc.;rzpz‘: Volume I1I, pg. 88.

Although the intérview occurred at night, the Petitioner was working night
shifts at the time, such that the time of day of the interview would be congruent
with the hours in which the Petitioner would normally be awake and active. Also,

the officers did not fully begin the “interrogation” aspect of the interview until

approximately sixty or seventy minutes into the interview. Pretrial Transcript, pg.

® The video portion of the audio/video recording was clear; however, because the audio quality
was poor on the audio/video recording, it was the audio recording aloné that was shown to the

jury at trial.
23




31-82.

D. Analysis & Conclusions — The recordings and the transcript of the

interview demonstrate that the Petitioner was not only advised of his Miranda
rights, but was also treated with respect and sympathy throughout. He was not

deprived of necessities, he was not kept up at a time of night for-which he was not

HD

- thegver‘bhlly or

accustomed to being awake during, he was not rn1streate:d —.

phys1cally and at all times he was aware of his rights. ‘_;;E'P't’»imatéy thjrs case

-.J

- D
echoes the case of State v. Bradshaw, and like the confessmn-m Eradjtmu it was
|

—%U)
N

proper for the trial court to admit the Petitioner’s confession in this cas€’

The Court finds that there is no merit to the Petitioner’s fourth c¢laim.

V.  FIFTH CLAIM: VIOLATION OF BRADY REQUIREMENTS

A Petitioner’s Claim — In his fifth claim, the Petitioner alleges that the

then-prosecuting attorney, Shannon Baldwin, and the lead investigator, then-

Iieutenant Boggs, presented false testimony at irial. The Petitioner argues that the
State had in its possession evidence which supported the Petitioner’s belief tﬁat the
victim was a danger to Ms. Osborne — including the issuance of protective orders
in Person County, North Carolina — and willfully failed to disclose this evidence to

the Petitioner. The Petitioner claims that this is a violation of Brady v. Maryland,

as it was exculpatory evidence.
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B.  Applicable Law — In his filings, the Petitioner relies upon the United
States Supreme Court case of Brady v. Maryland, and the West Virginia Supreme

Court case of State v. Youngblood.

A prosecution that withholds evidence on demand
of an accuse which, if made available, would tend to
exculpate him or reduce the penalty helps shape a trial
that bears heavily on the defendant.. That casts the
prosecutor in the role of an architect of a proceedmg that
does not comport with standards of justice... =

-_—
..L’—'

1. A police investigator’s knowledge of ﬁndénce-u o
in a criminal case is imputed to the pxggeeu;or w
Therefore, a prosecutor’s disclosure duty underBrady v. en
Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 2157
(1963) and State v. Hatfleld, 169 W.Va. 191, 286 S.E. 2d
402 (1982) includes disclosure of evidence that is known
only to a police investigator and not the prosecutor.

2. There are three components of a constitutional

due process violation under Brady v. Maryland, 373 U. S.

83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), and State v.

Hatfield, 169 W, Va. 191, 286 S.E.2d 402 (1982): (1) the

evidence at issue must be favorable to the defendant as

* exculpatory or impeachment evidence; (2) the evidence

must have seen suppressed by the State, either willfully

or inadvertently; and (3) the evidence must have been
material, 1.e., it must have prejudiced the defense at trial.

Syl. Pts. 1 and 2, State v. Youngblood, 221 W.Va. 20, 650 S.E.2d 119 (2007).
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C.  Relevant Facts — At the evidentiary hearing, Mr. Clark testified that he

was not certain whether he was aware of the domestic violence protection orders

against Mr. Mahrous.

CLARK: [Petitioner Exhibit number 3] appears to be equivalent to
our domestic violence protection order proceedings in

North Carolina, involving — well, one of them is someone
named Cindy Clayton who — honestly, that name does
not ring a bell — against Mohammed Mahrous for alleged

civil domestic violence.

1 honestly, Mr. Bayliss, can’t tell T have seen the
Cindy Clayton documents. I can’ttell youl havexﬁ but

—-,rj, -3

I don’t recall that name, o = !"'1
BAYLISS: I understand. Do you recall, othefwi B, Hﬁvin%

possession of those documents from Norqh Q&’t@hn@ )
il

Ie J-*—'r-n %]
{
p—

CLARK: 1believe I had the ones related to Roseann [Osbomfﬂ

BAYLISS: Okay.

CLARK: 1 cannot state with any degree of certainty that I had the
Cindy Clayton documents. I may have, but 1 just

honestly don’t remember.
BAYLISS: And with those documents, related to North Carolina

domestic violence orders, et cetera, did you have those
prior to the commencement of the trial?

CLARK: I believe so, yes,

Evidentiary Hearing Transcript, pg. 14-15, lines 22-21.

Likewise, the Petitioner testified that he, too, was aware of the North

Carolina domestic violence petitions.
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CASTO: You were aware of the North Carolina issue, as far as 1t —
I think it was a domestic violence petition, oorrect%’i_ e

o570 B M

WHITE: Yes, ma’am. ’:, Cz
29

CASTO: e yi thaf)

mformatlon you were aware of it.

WHITE:A Yes, ma’am. And I had notified both of my attorneys of

it, -
Evidentiary Hearing Transcript, pg. 43, lines 3-10.

Although the Petitioner claime;i that Ms. Baldwin had the documents
“locked up” in a cabinet until after his trial, Evident‘iary Hearing Transcript, pg.
39, lines 14-22, the facts, as accepted by the State Supreme Court in State v. White,
228 W.Va._ 530, 547, 722 S.E.2d 566 (2011), indicate that the State did not possess
the records until February 2009, when the newly-elected Prosecuting Attorney
James P. McHugh ébtained the records in advance of the Roseann Osborne’s trial.

. D.  Analysis & Conclusions — The West Virginia Supreme Court has
already ruled on this exact issue in State v. White, finding that Brady v. Maryland

does not apply because the State was not in possession of the records in question

until after the Petitioner’s trial. State v, White, 228 W.Va. 530, 722 SE.2d 566

(2011). Although Mr. Clark and the Petitioner have admitted that they were aware
of the documents, there is no evidence to support the Petitioner’s contention that

the State had knowledge of the documents, much less possession. Uliimately, in
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regards to the State’s actions and knowledge, the facts remain the same as they

]
H]

Rl

were on appeal.
- (-T2 f=) '_Ij
. . L. moEdd o
The Court finds that there is no merit to the Petitionet’s:fith chzlm, @s the

oottt ]

L s < >
claim is res adjudicata. 2 O
T 7
—--'r L—J

Coo e €
VI. SIXTH CLAIM: COUNSEL’S INVESTIGATION OF CASE

A, Petitioner’s Claim — In his sixth claim, the Petitioner alleges that trial

counsel erred in failing to “obtain, investigate|,] review and challenge, the

composition of the grand jury or its procedures.”

B. Applicable-Léw — Rule 6 of the West Virginia Rules for Criminal

Procedure states as follows:
(b) Objections to grand jury and grand jurors. —

(1) Challenges. - The prosecuting attorney or a defendant
who has been held to answer in the circuit court may
challenge the array of jurors on the ground that the grand
jury was not selected, drawn, or summoned in
accordance with law, and may challenge an individual
juror on the ground that the juror is not legally qualified.
Challenges shall be made before the administration of the
oath to the jurors and shall be tried by the circuit court.

(2) Motion to dismiss. - A motion to dismiss the
indictment may be based on objections to the array or on
the lack of legal qualifications of an individual juror, if
not previously determined upon challenge. An indictment
shall not be dismissed on the ground that one or more
members of the grand jury were not legally qualified if it
appears from the record kept pursuant to subdivision (c)
of this rule that 12 or more jurors, after deducting the




- ./'.:m-,\\

. number not legally qualified, concurred in finding the
indictment.

C. Relevant Facts — The Petitioner did not put on any evidence at the

hearing, in regards to this claim.

D. Analysis & Conclusions _ Although Loshk v. McKenzie, 166 W.Va,

762, 277 S.E.2d 606 (1981) cites “challenges to the composition of grand jury or
its procedures” as a viable claim in a kabeas corpus proceeding, the Respondent

could not find a single case in West Virginia in which Aabeas relief was granted on

[

the grounds of a defense attomey failing to challenge the conﬁ'ﬁgﬁii{i@n @Eth%rand
S R R
prrear Co

ST

. ™>
jury. Fetow ©Q
STl g -l
The Court finds that there is no merit to the Petitioner’s sixthiclairg,
— b o . (]

1§

“VII. SEVENTH CLAIM: COUNSEL’S SUBPOENAS

A.  Petitioner’s Claim — In his seventh claim, the Petitioner alleges that

his trial counsel refused to subpoena “certain witnesses and records.”

B.  Analysis & Conclusions — This claim is fully addressed in Subsection

I of this Order, supra. The Court finds that there is no merit to the Petitioner’s

seventh claim:

VIII. EIGHTH CLAIM: RENEWED MOTION FOR NEW TRIAL
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A.  Petitioner’s Claim — In his eighth claim, the Petitioner alleges that the

trial court violated his constitutional rights by denying him the opportunity to
- present evidence on his “Renewed Motion for New Trial.”

B. Applicable Law — Rule 33 of the West Virginia Rules of Criminal

Procedure states as follows:

The court on motion of a defendant may grant a new trial
to that defendant if required in the interest of justice. If
trial was by the court without a jury the court on motion
of a defendant for a new trial may vacate the judgment i

entered, take additional testimony, and direct tHe_cntry of =
a new judgment. A motion for a new trial basetl Bt thé= ‘C-;
. ground of newly discovered evidence may be ma?&éonly—_“é O
after final judgment, but if an appeal is pending&_ﬁ{e_ijﬁaurt—ms D‘j
may grant the motion only on remand of the RESE A, rS

motion for a new trial based on any other grounds $halkn
be made within ten days after verdict or finding of guilty
or within such further time as the court may fix during

the ten-day period.

C.  Relevant Facts — The Petitioner did not put on any evidence at the

hearing, in regards to this claim,

D.  Analysis & Conclusions — In.State v. White, the State Supreme Court

notes that the basis for the Petitioner’s “Amended Renewed Motion for New Trial”
was the alleged violation of Brady v. Maryland, which was discussed in Paragraph
V, supra. State v. White, 228 W.Va, 530, 456. The Court found “no error in the
trial court’s denial of Mr. White’s ‘Amended Renewed Motion for New Trial’

based on alleged Brady violations.” Id., 547. Further, there is nothing in the West
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Virginia Rules of Criminal Procedure which requires a circuit court to allow a

defendant to put on evidence in support of a motion for new trial.
The Court finds-that there is no merit to the Petitioner’s eighth claim.

IX. NINTH CLAIM: STATEMENTS MADE BY TRIAL COURT

A, Petitioner’s Claim — In his ninth claim, the Petitioner alleges that the

trial court made “inappropriate statements” to the jury.

B. Relevant Facts — The Petitioner did not put on any evidence at the

hearing, in regards to this claim.
o em o
o B E

jon
C.  Analysis & Conclusions — The Petitioner hasi p@%ﬁéﬂh&lo egldence
_—”T o -

i
ek

that there is no merit to the Petitioner’s ninth claim. N

X. TENTH CLAIM: STATEMENTS MADE BY PROSECUTOR

A, Petitioner’s Claim — In his tenth claim, the Petitioner alleges that the

prosecuting attorney made “inappropriate statements™ to the jury.

B.  Applicable Law — The Petitioner did not put on any evidence at the

hearing, in regards to this claim.

C.  Analysis & Conclusions — The Petitioner has put forth no evidence

that the prosecuting attorney made “inappropriate staternents™ to the jury. The

Court finds that there is no merit to the Petitioner’s tenth claim.

XI. ELEVENTH CLAIM: SUFFICIENCY OF EVIDENCE

a1




A, Petitioner’'s Claim —In his eleventh claim, the Petitioner alleges that

there was insufficient evidence to support the jury’s finding of guilt.

B. Applicable Law — The standard for challenging the sufficiency of the

evidence on a criminal conviction is well-established in this State.

A criminal defendant-challenging the sufficiency of the
evidence to support a conviction takes on a heavy
burden. An appellate court must review all the evidence,
whether direct or circumstantial, in the light most
favorable to the prosecution and must credit all
inferences and credibility assessments that the jury might
nave drawn in favor of the prosecution. The evidence
need not be inconsistent with every conclusion save that
of guilt so long as the jury can find guilty beyond a
reasonable doubt. Credibility determinations are for a3
jury and not an appellate court. Finally, a jury X?gdlot—g
should be set aside only when the record cofifaliissno &
evidence, regardless of how it is weighed, from w]g&_’@;ihe ~
jury could find guilt beyond a reasonable doubt. -derthe
extent that our prior cases are inconsistent, d1BeE are =

Rl
expressly overruled. 2T =e

—

)2

~
.

d=0

C

Syl. Pt. 3, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

C. Relevant Facts — In determining this claim, this Court relies upon the

entirety of the trial transcript.

D. Analysis & Conclusions — After careful consideration, the State

Supreme Court held in the direct appeal of the criminal matter that there was, in
fact, sufficient evidence to support findings of guilt on both counts. State v. White,

928 W.Va. at 539-42. The Court adopts the Court’s legal and factual findings of
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sufficiency, and further finds that, when viewed in the light most favorable to the

State, there is sufficient evidence to support the conviction of the Petiﬁénex;._

aoZE O o
The Court finds that there is no merit to the Petitioner "‘§ ,E,E%ggnﬂrl\‘élal%
2. D

S37 - =l
XII. TWELFTH CLAIM: SEVERITY OF SENTENCE--2%i: 3 6
Sl =TT 1] C/
s that the

A.  Petitioner’s Claim — In his twelfth claim, the Petiﬁon"éf allegk

Petitioner received a severer sentence than “reasonably expected”.

B.  Applicable Law — The West Virginia Code sets forth the penalties for

“First Degree Murder” and “Conspiracy to Commit a Felony” as follows:

If a person indicted for murder be found by the jury
guilty thereof, they shall in their verdict find whether he
or she is guilty of murder of the first degree or second
degree. If the person indicted for murder is found by the
jury guilty thereof, and if the jury find in their verdict
that he or she is guilty of murder of the first degree, or if
a person indicted for murder pleads guilty of murder of
the first degree, he or she shall be punished by
imprisonment in the penitentiary for life, and he or she,
notwithstanding the provisions of article twelve, chapter
sixty-two of this code, shall not be eligible for parole:
Provided, That the jury may, in their discretion,
recommend mercy, and if such recommendation is
added to their verdict, such person shall be eligible for
parole in accordance with the provisions of said article
twelve, except that, notwithstanding any other provision
of this code to the contrary, such person shall not be
eligible for parole until he or she has served fifteen
pears: Provided, however, That if the accused pleads
guilty of murder of the first degree, the court may, in its
discretion, provide that such person shall be eligible for
parole in accordance with -the provisions of said article
twelve, and, if the court so provides, such person shall be
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eligible for parole in accordance with the provisions of
said article twelve in the same manner and with like
effect as if such person had been found guilty by the
verdict of a jury and the jury had recommended mercy,
except that, notwithstanding any provision of said article
twelve or any other provision of this code to the contrary,
such person shal] not be eligible for parole until he or she

has served fifteen years.

W.Va. Code, § 62-3-15. [Emphasis added.]

Any person who violates the provisions of this section by
conspiring to commit an offense against the State which
is a felony, or by conspiring to defraud the State, the state
or any county board of education, or any county or
municipality of the State, shall be guilty of a felony, and,
upon conviction thereof, shall be punished by
imprisonment in the penitentiary for not less than one

nor more than five years or by a fine of not more than =

ten thousand dollars, or, in the discretion of e comyt, & =2
by both such imprisonment and fine. Any persofi5sho SOl
violates the provisions of this section by conspirtifg:1o o O
commit an offense against the State which ’—i(‘é'-? a o S
misdemeanor shall be guilty of a misdemeanoiizdnd, ., 17
upon conviction thereof, shall be- punished “By -

confinement in the county jail for not more than one year
or by a fine of not more than one thousand dollars, or, in
the discretion of the court, by both such confinement and

fine.

W.Va. Code, § 61-10-31. [Emphasis added.]

C.

Relevant Facts — The Petitioner did not put on any evidence at the

hearing, in regards to this claim.

D.

Analysis & Conclusions — The Petitioner’s sentence followed the

exact letter of the law: for the conviction of “First Degree Murder,” life in prison
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with the eligibility for parole after fifteen years; and for the conviction of
“Conspiracy to Commit a Felony,” an indeterminate term of not less than one nor
more than five years in the penitentiary. Further, the trial court was within is
discretion to impose a consécutive sentence, as discussed in Subseétion 111, supra.

The Court finds that there ié no merit to the Petitioner’s twelfth claim.

XII1. THIRTEENTH CLAIM: EXCESSIVE SENTENCES

Petitioner’s Claim — In his thirteenth claim, the Petitionegalleges that

A.
. : . = C.»E.'j "é; —_::"
the sentences imposed were excessive. wonn o
1 T 24
. : Zde o O
B.  Applicable Law — In Syllabus Point 2, State w;jﬂé@iey,,gméw Va,
LI —
: P =

500, 575 S.E.2d 119 (2002), the State Supreme Court held as foia%s: %

“Article III, Section 5 of the West Virginia Constitution,
which contains the cruel and unusual punishment
counterpart to the Eighth Amendment of the United
States Constitution, has an express statement of the
proportionality principle: ‘Penalties shall be proportioned
to the character and degree of the offence.” ” Syllabus
Point 8, State v. Vance, 164 W.Va. 216, 262 S.E.2d 423

(1980).

C. Relevant Facts — The Petitioner did not put on any evidence at the

hearing, in regards to this claim,

D.  Analysis & Conclusions — The Petilioner committed a bloody and

violent murder, for which he will be eligible for parole in 2023. For the reasons set
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forthk in Subsections III and XII, supra, there is nothing excessive about the

Petitioner’s sentence.

The Court finds that there is no merit to the Petitioner’s thirteenth claim.

XIV, FOURTEENTH CLAIM: IMPAIRED COUNSEL

A.  Petitioner’s Claim — In his fourteenth claim, the Petitioner argues that

by drugs and/or alcohol during the

r--.:t

“negatively 1m_«pa1md hrs- ability to
e M

course of the trial, and such impairment 1
sl

trial counsel Jeremy Vickers was impaired

notes that Mr. Vickers has been disbarred, and was cmnm.’aﬁjy? prﬁecu%;d for

—

fraudulent activity stemming from his legal practice.

B.  Applicable Law — The Court will assess this allegation — along with

the similar allegation made in his first claim —~ utilizing the Strickland/Miller test

for meffective assistance of counsel, as set forth in Subsection LB., supra.

C.  Relevant Facts — At the Petltloner s trial, he was represenied by Mr.

Vickers and Mr. Clark. Both Mr. Clark and the Petitioner identified Mr. Clark as

the lead counsel. Evidentiary Hearing Transcript, pg. 5, lines17-22; and pg. 35,

lines, 20-23. Mr. Clark testified that he had been lead counsel since the

arraigmment, and testified that the only stage he was not appointed for was the

preliminary hearing. /4., pg. 6, lines 1-7. Further, Mr. Clark testified that he was
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responsible for 95% of the case, including motions, discovery, and trial, and that

Mr. Clark “called the shots.” /4., pg. 6, lines 15-24.

This assertion is reflected in the trial transcript, which shows that Mr.
Vickers handled some of the individual voir dire, delivered the opening statement,

and cross examined three relatively minor State witnesses. On the other hand, Mr.

Clark performed the general voir dire and remainder of the individgél voir dire,
D em I

e Y~

cross examined the remaining thirteen State witnesses, ’_‘pﬁ%&teqﬂaﬂ L‘(T)iefense
SDimE o
witnesses, and delivered the closing arguments 10 the jury. S 2O
; A m
<~ =i | %)

Despite Mr. Vickers’s relatively minor role in the csiée, ?}fé Pé.f:Zrz'on claims
that Mr. Vickers was not only intoxicated during the case, but that such
intoxication negatively affected the outcome of the trial. However, at the
evidentiary hearing, the Petitioner had little evidence in support to support either
claim. The Petitioner admitted that Mr. Vickers appeared “oriented in regard to
facts and circumstances” of the case, but complained thét such orientation was
negated because Mr. Vickers allegedly would inadvertently bring in other clients’
case files when he met with the Petitioner at the regional jail. Evidentiary Hearing
Transcript, pg. 34, lines 19-24, The Petitioner did not testify rthat Mr, Vickers
appeared impaired, other than to note that he was often red-faced. Id., pg. 35, linés
4-10. The Petitioner admitted that Mr. Vickers did not smell of alcohol, and that

he appeared coherent. Id., pg. 35, lines 11-19. The Petitioner did state that he was
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dissatisfied with Mr, Vickers’s opening statement, and because he felt that Mr.

Vickers did a poor job, it was the Petitioner’s assumption that there “had to have

. been something wrong with him.” 1d., pg. 36, lines 3-15.

Furthermore, Mr. Clark testified that-he knew Mr. Vickers from the time that
Mr. Vickers was thirteen years old, and he believed that he “would have been able
to determine whether [Mr. Vickers] was impaired to the extent that he could not
function as aﬁ attorney.” Evidentiary Hearing Transcript, pg. 7, lines 8-15. Mr.

Clark testified that he did not notice anythmg in Mr. Vickers, bpl}gvun:that ied Mr.

=
r---;,'gnr_— L—;
Clark to believe that he was impaired, whether during thsng[ﬁ'eetmgs Lchh the

Petitioner at the regional jail, or during the course of the tnal.;g af , pg: 7, [Lihes 15-

B
— —"-‘.UJ

19, Further, Mr. Clark was unequivocal that at no time during client ﬁ'eetmgs orin

court did Mr. Vickers appear inebriated or to have imbibed alcoholic beverages.

Id., pg. 8, lines 2-7.

Analysis & Conclusions — The Petitioner has not presented. evidence

D.

sufficient to find that Mr, Vickers was impaired during the course of the case. The

Petitioner’s own testimony rationalizes the issue, rather than speaks to clear
observations: Mr. Vickers gave a poor opening statement and sometimes brought
other clients to meetings with the Petitioner, therefore, he must have been

intoxicated, even though there were no other indicators that he was under the

influence of drugs and/

38
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belief that Mr. Vickers was not under the influence nor impaired during any client

meeting or during any court proceeding relating to the Petitioner’s case.

It should also be noted that the Petitioner’s lead counsel, Mr. Clark, is a
well-respected member of the Bar, whose reputation is beyond reproach. The
Petitioner received the benefit of excellent counsel, and as noted in Subsection I,

supra, such representation resulted in favorable verdict to the Petitioner.

Ultimately, amde from mnuendo relatlng to Mr, 'VICkel'S S later fall?rom -2race,
th] —
'_:‘*)P;{j —
T (_-\) r ‘l

there is no evidence that Mr. Vickers was under the mﬂuenaq@?ﬁéirugg or@lcohol

during the course of the Petitioner’s case, and there is certamlgno eﬁde@e that
. i J —_— r 1

such alleged impairment negatively impacted the Petitioner’s case.
The Court finds that there is no merit to the Petitioner’s fourteenth claim.

XV. FIFTEENTH CLAIM: COMPENSATION FOR COUNSEL

A.  Petitioner’s Claim — In his fifteenth claim, the Petitioner argues that

because the compensation rate for appointed counsel is so inadequate, that it

“attracts lawyers with less experience, skills and mvites errors such as the

_ appointment of chronically impaired counsel like Mr. Vickers,” and did so deprive

the Petitioner of “his right to have adequate, competent counsel represent him at

trial.”

B.  Applicable Law — This argument is, in essence, a claim of ineffective

assistance of counsel. Therefore, the Court utilizes the Strickland/Miller test for
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ineffective assistance of counsel, as set forth in Subsection L.B., supra. The law —
as it relates to requiring adequate compensation of court-appointed counsel — is set
forth in Jewell v. Maynard, 181 W.Va. 571, 383 S.E.2d 536 (1989), and for

reasons discussed herein, the Court does not find it necessary to discuss this case in

depth. .

C.  Relevant Facts — Although the Petitioner put Oﬁ'ﬁxgﬁf‘:%ela%ﬁlg o
Mr. Vickers’s alleged short-comings, the Petitioner did not pmgg:@yéld&%e *
the hearing, which directly linked Mr. Vickers’s supposed 1m—J;i’i: t t?é*’;a 1:%{ of

compensation.

D.

Analysis & Conclusions — In this claim, the Petitioner, once again,
alleges that Mr. Vickers was intoxicated during the Petitioner’s case. The Court
has already addressed the issue of Mr. Vickers;’s sobriety in Subsection XIV,
supra. Beyond this already-addressed matter, the Petitioner does not allege any
actual prejudice which he suffered. The poor compensation of aﬁpointed counsel
in this State is not relevant in the current matter, unless and until the Petitioner can
prove that‘ failure to pay attorrieys resulted in inadequate representation. An
abstract argument that lack of pay leads to less competent counsel is not relevant
absent actual evidence that the Petitioner in this case receive incompetent counsel,
and that “but for” the lack of pay, he would have received competent counsel.

Such evidence has not been presented, nor does this Court believe that it could be.
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The Court finds that there is no merit to the Petitioner’s fifteenth claim.

XVL ADDITIONAL CLAIM: CELL PHONE SEARCH

A Petitioner’s Claim — In his Motion to Continue and Motion for Leave

to Amended Petition for Writ of Habeas Corpus, the Petitioner alleges that the June

2014 United States Supreme Court ruling in Riley v. California, 134 S.Ct. 2473,

189 L.Ed.2d 430 82 USLW 4558 (2014), reopens the issue of vyhether;.ihe sparch
'-’%—’H‘—J e o A
= U;rr- —I L e

J

of the Petitioner’s cell phone was lawful. “:ggr r
.- —i :-‘-‘“ it —_
B. Applicable Law — Riley v. California 1ncludaswc§,piaea§g bﬁ two
‘-—"_:!:-—u-rl o
T L IR W

—i

petitioners: David Riley and Brima Wurie. In the first appeal, He police

impounded Mr. Riley’s car following a routine traffic stop. Riley v. California,

134 S.Ct. 2473, 2480, The police subsequently performed an inventory search of

Mr. Riley’s car, and located a “smart phone.” Riley, at 2480-81. The officers

accessed the information on the phone, including text messages, which eventually
led to further investigation of Mr. Riley, resulting in charges connected to a gang
shooting. Id., at 2481.

In the second appeal, upon arresting Mr. Wurie, the police performed a

search of Mr. Wurie’s person, and located a “flip phone™. Riley, at 2481, The

police searched the phone, obtaining information which led to an execution of Mr.
Wurie’s residence, and yielded 215 grams of crack cocaine, marijuana, drug

paraphemalia, a firearm and ammunition, and cash. Id., at 2481-82.
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The issue brought before the U.S. Supreme Court was “how the search
' incident to arrest doctrine applies to modern cell phones.” Riley, at 2484. The

Court relied upon a balaﬁcing test, finding that the Court “generally determine[s]

® o
m IR
whether to exempt a given type of search from the waﬁaﬂﬁwqu&meﬂt ‘by
‘..:U-rr
. 52 » O
assessing, on the one hand, the degree to which it intrudes up@t an @dl@i@lual 8
Mmoo s
?E# B
{gmdﬁon of

privacy and, on the other, the degree to which it is needed:f
legitimate governmental interests.’” Id. Quoting, Wyoming v. Houghton, 526 U.S.

295, 300 (1999). Ultimately, the Court held that in the fact patierns presented in

these cases, the searches were unreasonable.

C.  Relevant Facts — Following Mr. Mahrous’s murder, law enforcement

officers obtained a search warrant for a yellow Ford truck, and for “any personal

property...beloriging to [Mr. Mahrous] or his wife Roseann QOsborne”. State v.

White, 228 W.Va. 530, 544 (2011). The truck in question was titled Mr.

Mahrous’s name, although it was driven to the park — the location of the murder -~
by Ms. Osborne. /4 During the search of the truck, officers located a telephone,
which led inv-estigators to the Petitioner, and “provided a foundation for additional
search warrants for [the Petitioner’s] cellular telephone account information and

cellular telephone tower information.” /d.

D. . Analysis & Conclusions — In the Petitioner’s direct appeal of his

conviction, the West Virginia Supreme Court found that the search of the
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Petitioner’s cell phone was lawful. In the appeal, the Petitioner relied upon

“numerous cases involving telephones that were seized without a warrant.” State
v. White, 228 W.Va. at 545. [Emiphasis in original.] In the writ for habeas corpus,
the Petitioner continues to rely upon a case which involves a telephone seized

without a warrant. In Riley, the U.S. Supreme Court limited its ruling to

warrantless searches incident to arrest; the ruling did not address cell phénes which

72 "':- =

were seized incident to a valid search warrant, Although it 15-4@639:1125813 f.hh‘c the

‘- -..(.ﬁl"l
Eoe B O

jo s

U.S. Supreme Court was clearly impressed by “the privacies of:tgf)e-’_’ wl}l;ph @y be

“—..l,._:r- m \

contained in a handheld cell phone and the need to protect4uchpn@pleHrom
unreasonable searches, the US. Supreme Court did not find that law enforcement

must obtain a search warrant to search the contents of a cell phone seized incident

to a valid search warrant. Riley v. California, 124 8.Ct. at 2495.

While the ruling in Riley surely calls for caution in the search of cell phones,

it does not directly contradict or overturn the ruling in White.

Thus, a warrant that authorizes an officer to search a
home for illegal weapons also provides authority to open
closets, chests, drawers, and containers in which the
weapon might be found. A warrant fo open a footlocker
to search for marijuana would also authorize the opening
of packages found inside. A warrant to search a vehicle

~ would support a search of every part of the vehicle that
might contain the object of the search.
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White, at 545. “Furthermore it has been observed generally that an additional

warrant is not required to examine seized objects.” Id., at 545-46.

Accordingly, we now expressly hold that, when
searching a vehicle pursuant to a valid search warrant, no
additional search warrant is required to examine the
contents of items that are properly seized in the execution
of the warrant, including, but not limited to, cellular

telephones.
Syl. Pt. 14, State v. White, 228 W.Va. 530, 546. At th]S point, the West Virginia
ﬂfmé; %w cm. th{% State.

Supreme Court’s ruhng in State v. White remains contro
EnE
Pt & I’TI
This issue has been decided by the Supreme Court of Appeal&m wthe d@rec@:lppeal

e .Jl'"'i
“I'Ir:_

therefore, it is res adjudicate., The Court finds that the;ééfs.ﬂh cmeril’c""lto the

.k
lG

Petitioner’s supplementzl claim.

RULING
Based on the foregoing, and after careful consideration of the facts,

arguments, and the law, this Court hereby DENIES the Amended Petition for Writ

of Habeas Corpus, as well as any supplemental claims set forth by the Petitioner

during the course of these proceedings. The Court hereby ORDERS this matter

DISMISSED, and STRICKEN from the docket.

The Clerk shall forward a copy of this Order to the Prosecuting Attorney; to

Shawn Bayhss attorney for Petitioner; and, to the Petitioner, Larry S. White, IL.

All of which is ORDERED, accordingly.
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ENTER.: October 28, 2014

Thomas C. Evans, I1I, Circuit Judge
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STATE OF WEST VIRGINIA, ex rel

LARRY S. WHITE, |
Petitioner, 2T T
CASE NO. 11i- c-zy ‘

\ Honorable Thomas C. Evans,(fII

ADRIAN HOKE, Warden,
Respondent.

ORDER EXTENDING TIME FOR FILING OF PETITION

On this day came the Petitioner, Larry S. White, by and through his counsel, Shawn D.

Bayliss and requested an extension of time in which to file a Petition for-Appeal to the West

Virginia Supreme Court of Appeals. -

The Court, after mature consideration of said request for‘an extension of time, does for

good cause shown, hereby GRANT the same.
Accordingly, it is hereby ORDERED that the Petitioner shall have until the 15" day of

Detember, 2014, to file said Petition.

The Clerk is insiructed to forward attested copies of this order to (1} Shawn D. Bayliss;

(2) Petitioner Larry White, Huttonsville Correctional Center; and (3) the Jackson County

Prosecuting Attorney.

ENTERED: /a/q/;q M( %Qm:m

The Honorablé Thomas C. Evans, IT1
Fifth Judicial Circuit
State of West Virginia
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