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MEMORANDUM DECISION

Petitioner John S.,! pro se appeals the order of the Circuit Court of Fayette County,
entered November 12, 2014, denying his petition for a writ of habeas corpus. Respondent David
Ballard, Warden, Mount Olive Correctional Complex, by counsel Laura Young, filed a response.

The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In June of 2010, petitioner resided with his future wife,? his ten-year-old son from a
previous relationship, and his wife’s nine-year-old niece, N.L., over whom his wife had
guardianship. Petitioner was accused of sexually molesting N.L. beginning within weeks of him
moving into his wife’s home.

On January 9, 2013, petitioner was indicted on nine counts of sexual assault in the first
degree pursuant to West Virginia Code § 61-8B-3 based on alleged acts occurring from June of
2010 through February of 2011; and nine counts of sexual abuse by a parent, guardian, custodian
or person in a position of trust pursuant to West Virginia Code 8 61-8D-5. Following a jury trial in
May of 2013, petitioner was found guilty on all counts. The circuit court thereafter denied
petitioner’s post-trial motions and sentenced him to an aggregate term of ninety-five to three
hundred and forty years of incarceration.

! Consistent with our practice in cases involving sensitive facts, we use only petitioner’s
first name and last initial, and identify the minor victim only by her initials. See Sateexrel. W.Va.
Dept. of Human Servicesv. Cheryl M., 177 W.Va. 688, 689 n. 1, 356 S.E.2d 181, 182 n. 1 (1987).

2 petitioner and his wife married in November of 2010.
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Petitioner appealed his convictions, which this Court affirmed in Sate v. John S, No.
13-0780, 2014 WL 2682873 (W.Va. Supreme Court, June 13, 2014) (memorandum decision). In
his criminal appeal, petitioner made the following assignments of error: (1) petitioner’s
convictions were supported by insufficient evidence; (2) the child victim’s testimony was not
credible; (3) the West Virginia Rules of Evidence were violated by the circuit court admitting
hearsay evidence, including the child victim’s letter to her guardian and her written interview
answers; and (4) petitioner’s trial was unfair because the circuit court failed to disqualify a juror,
who was his ex-wife’s cousin. 1d., at *2-5.

Petitioner filed a petition for a writ of habeas corpus on July 15, 2014. On August 20, 2014,
petitioner filed a motion to disqualify Judge John W. Hatcher, Jr. from presiding over his habeas
case. Judge Hatcher subsequently transmitted the motion to this Court for a ruling. By an
administrative order, entered on September 22, 2014, the Chief Justice denied petitioner’s motion
for disqualification, and directed Judge Hatcher to continue to preside over this case.

In his habeas petition, petitioner raised the following grounds for relief: (1) ineffective
assistance of counsel; (2) double jeopardy; (3) insufficient evidence; (4) disproportionate
sentence; (5) erroneous admission of hearsay evidence; (6) improper comments by prosecutor; (7)
cumulative error; and (8) actual innocence.® On November 12, 2014, the circuit court entered a
twenty-nine page order rejecting petitioner’s grounds and denying his habeas petition.

Petitioner now appeals the circuit court’s denial of his habeas petition. We apply the
following standard of review in habeas cases:

In reviewing challenges to the findings and conclusions of the circuit court in a
habeas corpus action, we apply a three-prong standard of review. We review the
final order and the ultimate disposition under an abuse of discretion standard; the
underlying factual findings under a clearly erroneous standard; and questions of
law are subject to a de novo review.

Syl. Pt. 1, Mathena v. Haines, 219 W.Va. 417, 418, 633 S.E.2d 771, 772 (2006).

On appeal, petitioner seeks this Court’s ruling that the circuit court judge who presided
over petitioner’s criminal case may not preside over his habeas proceeding. Petitioner’s proposed
rule is contrary to longstanding and well-reasoned West Virginia precedent. See Sate ex rdl.
Watson v. Hill, 200 W.Va. 201, 204, 488 S.E.2d 476, 479 (1997) (trial judge is sufficiently familiar
with underlying proceedings to determine most habeas issues without hearing). Accordingly, we
decline petitioner’s invitation to alter or extend existing law.

Second, petitioner argues that the circuit court erred in denying his petition without
appointment of counsel and an evidentiary hearing. Petitioner contends that the circuit court’s
order cannot be deemed comprehensive when the court did not allow for the factual development

% On appeal, petitioner appears to contradict his actual innocence claim by stating that his
habeas case “is not about whether he is guilty or innocent” of sexually molesting N.L.
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of petitioner’s claims. Petitioner alleges this is especially true of the ineffective assistance of
counsel claim, which this Court has often stated must be litigated in a collateral proceeding. See
Losh v. McKenzie, 166 W.Va. 762, 766-67, 277 S.E.2d 606, 610 (1981). Respondent counters that
all of petitioner’s claims are either meritless, not cognizable in habeas corpus, previously rejected
by this Court in John S, and/or now waived because petitioner could have raised those issues in
John S, but did not do so. Accordingly, respondent urges this Court to adopt the circuit court’s
well-reasoned findings and conclusions explaining why petitioner’s petition lacked merit.

We note that the circuit court may deny a petition without a hearing or appointment of
counsel “if the petition, exhibits, affidavits or other documentary evidence filed therewith show to
such court’s satisfaction that the petitioner is entitled to no relief.” Syl. Pt. 1, Perduev. Coiner, 156
W.Va. 467, 194 S.E.2d 657, 658 (1973). Also, “[a] habeas corpus proceeding is not a substitute for
a writ of error in that ordinary trial error not involving constitutional violations will not be
reviewed.” Syl. Pt. 4, Sate ex rel. McMannis v. Mohn, 163 W.Va. 129, 130, 254 S.E.2d 805, 806
(1979), cert. denied, 464 U.S. 831 (1983). Finally, issues which were adjudicated or waived in a
prior proceeding may be summarily denied pursuant to Rule 4(c) of the West Virginia Rules
Governing Post-Conviction Habeas Corpus Proceedings. See Losh, 166 W.Va. at 767, 277 S.E.2d
at 610 (pertinent question is whether habeas petitioner either knew or could diligently have known
of issues that he could have had adjudicated in prior proceeding). Therefore, based on our review
of the record before us, we find that the circuit court did not abuse its discretion in denying
petitioner’s habeas petition for reasons stated in the court’s November 12, 2014, order.

We have reviewed the circuit court’s November 12, 2014, order, and hereby adopt and
incorporate the circuit court’s well-reasoned findings and conclusions.* The Clerk is directed to
attach a copy of the circuit court’s order to this memorandum decision.

For the foregoing reasons, we affirm.

Affirmed.

ISSUED: September 11, 2015

CONCURRED IN BY:

Chief Justice Margaret L. Workman
Justice Robin Jean Davis

Justice Brent D. Benjamin

Justice Menis E. Ketchum

Justice Allen H. Loughry Il

4 Certain names have been redacted. See fn. 1, supra.
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IN THE CIRCUIT COURT OF
FAYETTE COUNTY, WEST VIRGINIA

Petitioner,
CIVIL ACTION NO. 14-C-183-H
i

8,

DAVID BALLARD, Warden, )
Mount Olive Correctional Complex, 3

Respondent.
R AL

Poad 21 83w
3
3

ORDER .. % & 2
On July 15, 2014, the Inmate Pelitioner (herelnafter "Petitioner’), fled, pro se,a
Petition sesking a writ of habeas corpus in regard to tis felony convictions for eighteen

(18) sex crimes and his subsequeni incarceration In the Mourai()iive Lorrectional

Complex, situate in Fayette County, West Virginia.

The Court has conducted a preliminary review of i?;é\ﬁéiiiioﬁ pursuanttoRuiesl '
of thr; Rules Govermning Post-Conviction Habeas Corpus 'Pmc‘eeding:&. Aﬁerufufi and |
careful coﬁsideration and review of the Petition, relevant 1&1@, cmmpiatéc;omggté of'the
court file In the Petitioner's underlying criminal case, and the compiets d&nt&r‘;ta of‘t‘i"ré.

court fils In the above-styled civil action, the Gourt makes the following Findings of Fact

and Conclusions of Law.



1.

FINDINGS OF FACT

On January 9, 2013, a Fayette County Grand Jury returned a twenty (20) coun"t
Indictment No. 13-F-83 —H, charging the Petitioner with the following fgalony sex
crimes: /

a) Count One (1), sexual assault in the first degree;

b) Count Two (2), sexual abuse by a parent, guardian, Acustodian, or

person in position of ;rust to a chiid;

c) Count Three (3), sexual assault in the first degreé;

d) Count Four (4), sexual abuse by & parent, guardian, custodian, or

person in position of trust to a child’

e) Count Five (5), sex{sai assault in the first degree;

) Count Six (6), sexual abuse by a pgrent, guardian, cqstgdién.-qr_ person

in position of trust to a child;

g) Count Seven (7), sexual assault in the first degreé; o

h) Count Eight (8), sexual abuse by .aparent,, gu_a_rdian, cuétddian, or

person in position of trustto a child;

i) Count Nine (9), sexual assault in the first degree;

j) Count Ten (’10‘), sexual abuse by a parent, gua_rq';an, custodian, or

person in position of trust to a child; o

k) Count Eleven (11), sexual assault in the first degree;
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I} Count Twelve (12), sexual abuse by a parent, guardian, custodian, or
person in position of trust to a child

m) Count Thirteen (13), sexual assault in the first degree;

n) Count Fourteen (14), seﬁuai abuse by a parent, guardian, custodian, or
person in position of trust to a child;

o} Count Fifteen {15), sexual assault in the first degree;

p) Count Sixteen (16), sexual abuse by a parent, guardian, custodian,-or
person in position of trust to' a child;

q) Count Seventeen (17), sexual assault in the first degree;

u) Count Eighteen (18), sexual abuse by a parent, guardiap,-custodian, or
person in position of trust to a child; ' | |

r) Count Nineteen (19}, sexual abuse in the first degree; and |

s) Count Twenty (20), sexual abuse by a pqre_nt_, 'gp%_r.(;_ii__‘gn,' custodian, or
person in position of trust f?ﬁ@h“}i;i . e e
2. Counts One (1) through and Including Eighteen {18) of the afo_rqz;ner.ltiqr-:ed. :
indictment charged felony sex c‘rimesl perpetrated agéins; the _minc;r niece of the -
Petitioner's wife, who was also said mirilor’s__‘lgggl‘, guardian at the time.of the
alleged sexual abuse, Counts Nineteen (19) and Twenty (20) charged felony sex
crimes perpetrated against th.e Petitioner’'s biclogical m'i.no:.i son. o
3. On February 12, 2013, the Defendant, by his trial cou.nsell, Assistéﬁt Féygt?e o
County Public Defender James A, Adkins, filed a “Motion to éever" Cdunts

Nineteen (19) and Twenty (20) from Counts One (1) through and including
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Eighteen (‘1 8). On the same date, the Defendant, by cou nsel, filed a "Motion for
Production of Grand Jury Transcript.”' Duplicates of said motions were

apparently filed on March 18, 2013,

On April 15, 2013, the parties appeared for a motions hearin_g. whereat the Court
granted the Motion to Sever, and found that the State had elected to proceed to
triat first as to Counts One (1) through and including Eighteen (18). The Court, at
the same hearing, also granted the “Motion for Production of Grand Jury |
Transcript.” On April 29, 2013, an Order was entered memoriaii:_zingl the Court’s
aférementioned rulings. | | |

A sealed copy of the aforementioned grand jury transér%pt was filed in the

eriminal case file on May 13, 2013, |

The Court notes that both the Petitioner and the :State,fiied_ addi,t__i:gr;_jgl Apre'tr'ia!_ motiens
and other pleadings in the underlying felony case. Thé Court resofyed -s_aid rmotionhs
prior to trial, but said motions are not discu;sed in detail herein because, ﬁoﬁe. are
relevant to the grounds for relief raised in the instant Petitio_n. S |
On May 15, 2013, the Petitioner appeared, with hisaforémer.stiorijé.d t;_iat counsel,
for a two (2) day petit jury trial. After the State rested its case In chief,‘_the |

Defendant, out of the jury’s presence, orally moved for a judgrhent of acquittal.

Trial, Day One, p. 230-231. After hearing the arguments of counsel -for the
parties, the Court denied said Motion. ‘id., p- 232, | 11-23; -'At"th‘e‘ anciusibn of
the presentation of all evidence, an impartial jury of twélve (12) found @he
Petitioner guilty of au the aforementioned felony sex c.rimes charged in Counts

a



One (1) through and including Eighteen (;tB) of the Indictment. A Conviction
Order was entered May 28, 2013.

8. On September 23, 2013, the Court, pursuant to the State's Motion to Dismiss,
entered an Order dismissing felony Counts Nineteen (19) and Twenty (20) of the
aforementioned Indictment.

9. On May 28, 2013, fha Petitioner, by counsel, filed a pleading entitled “Motion for
a New Trial.” In said Motion, the Petitioner raised the following grorunds for rélief:

1) A juror did not answer some voir dire questions truthfully, i.e. that said
juror had In the past attended the same church as the Petitioner, was a
cousin of the Petitioner’s ex-wife, and was familiar wéth the facts of the
case before trial, and that the Petitioner failed to reqal; said.jg,a.ror_’_s. id'entity-,

or recognize said juror, until some days after the trial; -

2) The State was permitted to introduce at trial ur}faythe_ntigatéq W{i{ings '
made by the minor fernale vic;tir_q durbing_ her Chii__c} Aci_yoc_agy (:;I__e‘r}ter (CA_C)
forensic interview; and | .

3) The female victim's tri;:I testimony on direct exémihatiqr_i é:_jd Cross-~ .
examination, by her own admission, was _E_nconsistent a,s_:tp wh_gij the &
Petitioner lived in the home of the victim’s aunt, thus the State failed to

meet its burden of proof. |

10.  OnJune 2, 2013, the Defendant appeared, with his aforementioned.trial counsel,

for a hearlng pursuant his aforementioned “Motian for a New Trial.” After heaﬁng
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the arguments of counset for the parties, the Court denied the relief sought in the
aforementioned Motion. An Order memorializing the Court’s ruling was entered
on June 19, 2013.

11.  OnJuly 2, 2013, the Defendant, with his trial counsel, appeared for a sentencing
hearing. The Court, having reviewed the Presentence.Report prepared by a
probation officer, and having heard oral statements made by the Defendant, his
counsel, and counsel for the State, ordered the following: |

a) that the Defendant be sentenced to the West Virginia State Penitentiary
system for an indeterminate term of not less than twent'y-fi\{e_ (25) years
nor more than one hundred (100) years for each-of his coh.vic:tiun.s for the

felony crime of sexual assault in the first degree.‘ as charged in Counts.

One (1), Three (3), Five (5), Seven .(?.),.‘Ngng (9), Eleven (_1__1), j‘hir_’ceen
(13), Fifteen (15), and Seventeen (17) of the {ndiétment';_' L |

b) that the Defendant be sentenced to the West .'V irginia .St__-a_té ?enitgptigry
system for an indeterminate term of not less than (10) r_!o[‘rri_o,re 7th.an |
twenty (20) years for each of his convictions '_fotf the f@!qny crime of sexual
abuse by a parent, guardian, custodian, or person in position of trust, aé
charged in Counts Two (2), Four (4), Six (6), Eight (8)..Ten (10), Twelve
{12), Fourteen (14), Sixteen (18), and Eighteen (1 85 of_ﬁhg .if}di_ct:n‘a.ent,

¢) That the aforementioned .sentenqes imposed as to the crimes In Counts
One (1), Three (3), and Five (5) of the !ndlctmgnt be _sga__ryée_c_i qgr_}s;g_gg_tively

to each other;



12.

13.

14.

15.

| d) That the aforementioned sentences imposed as to the crimes in Counts

Two (2) and Four (4) of the Indictment be served consecutively with each
other and with the crimes in Counts One (1), Three (3), and Five (5);
e} That the aforementioned sentences imposed as to the crimes in the

7 remaining counts of the Indictment be served concurrently to each other
and with the crimes in Counts One (1) through and including Five (5); and
f) That that the Petltioner be denied alternative sentencing, as he was .not
eligible for probation because of his refusal to uhderg_o a psychigtric

evaluation pursuant to 'West Virginia Code § 62-12-2(e).

Thé Court presided in all of the-aforementioned proce_qungs_,.aﬂd,,thufs is more
than familiar with the facts of the_underlying gi;_'i{‘ninai_cgsg.', o |

On July 3, 2013, the Court entered an QOrder _appointing.}__“_thg Kap_ay\(h_aﬂ pouhty
Public Defender’s Office, Appellate Division, as appeliate qouns_el forthe
Petitioner in his criminal case. o | -

On August 2, 2013, the Defendant, by his appellate ;:o_uhsel, f_iie_;df :‘pr{ipé_ ;of
Appeal” in the Supreme Court of Appeals of West Vi‘rgi'r‘_l.ia.,' .

On July 13, 2014, the Supreme Court issued Memorandum Decision No. 13-

0780 affirming this Court as to all matters raised by the Petitioner on appeal. The

Supreme Court speclfically found the following arguments raised in the
Petitioner's appeal to be without merit;

a) That the verdict was against the weight of the eyidence;

g



b) That no physical evidence supported the claims of the minor femaée
vlctim;.

¢) That the aforementioned minor victim exhibited confusion in her ‘
testimony as to the time and place of the aforementioned sex crimes and
when the Pstitioner came to live in the home where the victim lived with
her aunt;

d) That neither the Defendant’s expert nor the State's expert found
physical evidence of vaginal penetration;

e) That the trial Court permitted hearsay evidence at trial in the form of a
letter written by the aforementioned minor victim to her guardian and the
aforementioned writings of the minor during her CAQ fo;_en#ic; interview;

f) That the trial Court erred by failing to disqualify the juror herein

mentioned in paragraph no. 9(1), who was, the qous_in_of the F’_lef:it‘lloner‘s
ex-wife, and that the trial Court fprth__ér efred by denying his - ...

aforementioned motion for new trial. |

16.  On August 20, 2014, the Petitioner filed a mofgign seeking .thezdi?qggﬂﬁ,cation of
| the undersign_ed Judge. The Cgu:rt de!j‘ied, said Motion in aﬁ Order‘entered
September 18, 2014, a copy of which was sent to the Clerk of CQ:LJr@' ofthe
Supreme Court of Appeals of West Virginia. |
17.  On September 22, 2014, Chief Justice Robin J Daws entered an Adminlstratwe

Order, wherein the Chief Justlce conciuded that the Pet;t:oner faned to set farth



sufiicient evidence to warrant disqualification of the undersigned Judge. The
Chief Justice ordered the undersigned Judge to continue to preside in the case
sub judice.
18.  In “Ground One (1)" of his Petition in the case sub judice, the Petitioner alleges
that his aforementioned frial counsel was ineffective for the following reasons:
a) Failure to investigale tl;e background of the State’s expeﬁ witness and
failure to effectively cross-examine said expert witness; |
b) Failure to file a motion for change of venue;
¢) Fallure to obtain the grand jury minutes and testimony; - '
d) Failure to investigate numerous potential alibi witnesses én& failure to
call said witnesses to testify at trial,

e) Failure to properly object to the “State s arguments to admrt" statements |

by the minor fernale victim, claiming that said statements were hearsay;
f) Failure to impeach the minor female victim on cross-gxanjine_nﬁon;

g) Failure to properly cross-examine the mi_ngr_fem,ale vi}gtlim;, o

h) Failure to invéstigate the aforem.er;l__t.iohgc.i’ ﬁos"c:cqnvigt_ipé ;cbgligr_x_gleg .
juror; |

) Fallure to properly Investigate the Petitioner's case, including fgilure to
obtain school attendance rgacbrds of the minor female \{ictim, which could
have demonstrated that she was in school d}{gipg_thg times ofthe .
aforementioned criminal conduct; and |

j} Failure to make a “thorough closing argument;”



19.

20.

21.

22,

23.

In “Ground Two (2)," the Petitioner alleges that the Court “committed reversible
error’ by sentencing him multiple times for the same criminal acts, ciairﬁing
doubie jeopardy, pursuant to the Fourteenth Amendment to the United States
Constitution, and Article lll, Sections 5, 10, and 14 of the West Virginia
Constitution.

in “Ground Three (3)," the Petitioner alleges that the Court “committed reverslible

error” by deny_ing the Petitioner's “motion for judgment of acquittal,

notwithstanding the jury verdict, requesting arrest of jngment." The Petitioner

" argues that the Court's denial of said motion constituted a denlal of a fair jury trial

" for the Petitioner, in violation of the Sixth, Eighth, and Fourteenth Amendments to -

the United States Constitution and Artic;le Hl, ‘_'S:e_c;_’_:ions:_‘io and14of Ehfi West
Virginia Constitution.

In “Ground Four {4),” the Petitioner argues that _the seil'}tence_ss _imp_qséd, as .
aforementioned, for his a_forement_ioned felony_,convic_tioné were ;'_‘di:s_proportionate
to the underlylng facts of his case.”

In *Ground Five (5)," the Petitioner claims that the Cog;’_t imp{ppgr}y agmjttgd into
evidence the minor victim’s handwritten notes, made dgringuhef forensic
interview, as well as a letter she had written ",to her.then guardian discio,sing
abuse.” The Petstloner argues that said wntten ewdence was hearsay

In “Ground Six (8)," the Petitioner aileges that he was denled his nght to a fair

and impartial jury trial because the Court permitted "prosecqto,rial _mrisco_nrdgct,’ in

10



24.

25,

26.

the form of “improper” statements made by the State’s counsel during his
opening statement and closing argument. The Petitioner alleges that such
“orosecutorial misconduct” violated his rights under Sixth and Fourteenth
Amendments fo the United States Constitution and Article 1il, Sections 10 and 14
of the West Virginia Constitution.

in “Ground Seven (7),” the Petitioner alleges that the Court committed

© “numerous” errors, the cumulative effect of which resulted in the Petitioner being

denied a fair and impartial jury trial, in violation of the Fourteenth Amendment to

' the United States Constitution.

Ih "éround Eight (8),” the Petitioner alleges his actual innocence of tﬁe )
sforementioned crimes for which he was convicted, citing the Eg&rtg}er;th
Amendment to the United States Constitution.

The Petitioner requests relief in the form of appointment of habeas corpus

counsel, an omnibus habeas corpus hearing, and a pew jury trial... ... .

- CONCLUSIONS OF LAW
Jurlsdiction and venue are 'p-rober in the C:irb'lu'it Ctialx.!'rt"of. -Fa;et‘.te County West‘
— : o e tiie e
Rute 4(c) of the Rules Governing Post C‘onvictioﬁ Habeas Corpus Proceedihgs is
as follows: | |

The petition shall be examined promptly by the judge to whom it is
assigned. The court shall prepare and enter an orde‘r for summary

11



dismissal of the petition if the contentions in fact or law relied upon
in the petition have been previously and finally adjudicated or
waived. The court's summary dismissal order shall contain specific
findings of fact and conclusions of law as to the manner in which
each ground raised in the petition has been previously and finally
adjudicated and/or waived, If the petition contains a mere recitation
of grounds without adequate factual suppont, the court may enter
an order dismissing the petition, without prejudice, with directions
that the petition be refiled containing adequate factual support. The
court shall cause the petitioner to be notified of any summary
dismissal. Rule 4(c).

3. To the extent that any of the Petitioner's grounds for rellief raised in the Petition

were or could have been raised on direct appeal to the Supreme Court of

Appeals of West Virginia, said grounds for relief are now hefeby deemed Wawed
Chapter 53, Article 4A, Section 1((:) raads as foliows "For the purposes of this - |
article, a contention or contentions and the grounds in fact or law rehed upon in
support thereof shall be deemed to have been waived when the pe’uhdder could
have advanced, but intelligently and knowmgly faﬂed to advance, such contentlon
or contentions and grounds before trtai at trlai or on dlrect appedll \ W Va
Code § 53-4A-1(c).

4, “A writ of habeas corpus is not a substatutlon for a writ of error, and ordmary trial

error not involving constitutional v:o!atlons wa!i not be reviewed " Syi PL 4 State

12



ex rel. McMannis v. Mohn, 163 W.Va. 129, 254 S.E.2d 895 (1879), cert denied,
464 U.S, 831 (1983). |

“Ground One (1) of the instant Petition alleges that trial counsel's representafion
_ of the Petitioner was legally ineffective. The Supreme Court of Apﬁeals of West
Virginia adopted several years ago the following two-pronged test for determining
ineffective assistance of counsel claims, which the United States Supreme Court

established in Strickland v. Washington, 466 U.S. 668, 104 5.Ct. 2052, 80

L.Ed.2d 674 (1984): “(1) Counsel’s performance was deficient under an objective
standard of reasonableness; and (2) there Is a reasonable probability that, but for
counsel’s unprofessional errors, the resuit of the proceedmgs would have been
different,” State v. Miller, 194 W. Va, 3 459 s. E 2d 11£‘r (1995 LT

The Petitioner's claim that trial counsel falled to sufficiently investig'ate the
background of the State's expert witness, Dr. Sharon Istafan, and to effectweiy |
cros‘s examine said expert withess is wﬂhoui mént | Tnal counsel s quegtlons éf

~ the aforementioned expert, divjrmg cr&ss ex.ar'ninatlon ;n.;htch ofte;}'1 ';:';ntéiﬁ.éd o
sophisticated medical termmolcgy, clearly reftected preparation thaughtfulness
and an understanding of the important facts of the case sub ;ud:ce as descrlbed
more fully jnfra. | o |

During cross-examination, the aforemef;ii.-c)‘rm-e;l expertwitness ::.tes-s-{i%ﬁ-ed that her “

physical examination of the female victim could not definitively determine if she

had been “penetrated or just fondled.” Trial, Day One, p. 5'25,_‘11 4-6. Trial

13 -



counsei thoroughly cross-examined said expert witness as o said expert's
physical examination of the minor, the degree of the minor's physacai
development, and the likelihood that any injuries which the minor might have '
sustained because of potential sexual abuse. 1d., p. 124-131. The Petitioner's
argument that his trial counsel's cross-examination of the State's expert witness
was inadequate is wholly baseless and without any legal Justification,

The Petitioner's claim that his frial counsel falled to retain a dafenée gxpert
witness is completely false. Trial counsel did retain Dr. Stephen Guertin, M.D.,
as a medical expert witness for the defense. Dr. Guertin, wﬁo reéides in the
State of Michigan, did not give live testimony at trial, but rather the .jury was '

- shown a DVD of the deposition testimony of Dr, Guertin. Thé doctéiil’s' ;estimony
was based uponr his review of the Dr, Istafan’s report. T

Dr. Istafan testified for the State that the only abnormai;ty found in her
examination of the fema[e minor vuctlm was some evadence of chron:c lmtatsoﬁ on
the "anal cief’t " d., p. 119,  9-14. Further, the State s expert testn‘)ed wh:!e
sexuat abuse was a possible cause of such |rr|tat|on that she could not
definitively determine if satd |rritat|on was caused by sexua! abuse, and that
“anything that rubbed that area could have caused that flndlné " id p 119 ‘120
Dr. Guertin testified, havtng reviewed Dr. Istafan s aforementloned ﬂndings that
“(mine to one they would be inconsistent wath fuii pen:lefvagmal mtercourse

Guertin Depo., p. 9, 1 4-5 Further as to the ana! 1rr1tat;on of the m;nor \nc’am
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10.

11.

. found by Dr. Istafan, Dr. Guertin testified as follows: “It's hard to believe that that

(sic) would be — you could try to make a case that could be from abuse, but i
would be incredibly unilikely. I's more likely from the way she sits, what clothing
she wears or if she scratches herself there. | mean that's what almost always
what it's from.” id., p. 9, T 20-25.

Clearly, based on the foregoing deposition testimony of Dr. Guertin for the
Petitioner, it Is quite ludicrous for the Petitioner to argue that his trial counsel waé
ineffective for failing to call an expert witness to Impeach or discrgdit the State’s
a“fcrementioned expert witness. Defense trial couhsel clearly did QSe an expertin
his efforts to impeach and discredit the State's expert.

The Petitioner argues that his trial counsel was ineffective for fat!mg o move
prior to frial, for a change of venue. The Sﬁpréﬁe Court has Iong held that the |
applicable standard to determine whether a change of vemlxe waé ne;;;essary is
as follows: N IV |

“Ta warrant a change of venue in a criminal case, there must be a
showing of good cause therefor, the burden of which rests.on the
defendant, the only person who zn any such case, |s entitled toa .
change of venue. The good cause aforesaud must exist at the t;me
apphcatlon for a change of venue is made. Whether, on the -

showing made, a change of venue will be ordered, rests in the.
sound discretion of the trial court; and its ruling thereon will notbe
disturbed, unless it clearly appears that the discretion éforesaid has .

448, 40 S.E.2d 899 {1 946) Syllabus Point 1, State V. Sette 161
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12.

13.

14.

W.Va. 384, 242 S.E.2d 464 (1978). Syl. pt. 1, State v. Derr, 192
W.Va. 165, 451 S.E.2d 731 (1994)." State v. Black. 227 W.Va.
207, 310-311, 708 S.E.2d 491, 504-505 (2010).

The Petitioner’s argument that his trial counsel was ineffective for failing to seek
a change of venue is wholly without merit. The Court, having presided in the
underlying criminal case, in addition to having reviewed the transcript and court
file in the case judice, finds no compelling reason what_s,oever'which would héve
metited a change of venue, even had such a mation b_een filed and argued. If
the mere fact that a criminal case may have received some media coverage was
simply sufficlent to justify granting a change of venue mofion, virtual!y no_' felony
criminal case would ever be tried in the county In which said crittie was alleged to
have been committed. o

The Petitioner further argues that his counsel was meﬁ’ective by fa:lang to obtaan a
copy of the transcript of grand Jury proceedings as to the aforementloned
indictment.. Thzs aliegat;on is whoIEy untrue Trial counsel d;d in fact ﬂleé
motion seeking production of the relevant grand jury transcrlpt the Court granted
said motlon and ordered productlon of same, and same was subsequently |
produced, as descnbed heremabove in F‘mdmgs of Fact No Three (3) through
and including Five (5). | | B )

In "Ground One (1),” the Petitioner also sets forth a !isi.t of' Erlw.d&vi..dﬁéiér'hlé; beéieVes _

that his trial counsel should have called as alibl witnesses at tfial. Other than
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15.

vaguely writing that said individuals could impeach the State’s witnesses and
provide alibi testimony on behalf of the Petitioner, the Petitioner offers absolutely
no details or specifics as to what the so-called withesses would have testified

about, why his trial counset elected not to call these indlviduals as witnesses, or

- any information whatsoever which would indicate that any of the named

individuals might offer any manner of persuas;ve, credible, or admissible alibi
evidence. Thus, this is simply a-mere allegation absent any factual support.
Simply producing a list of person’s names and arguing that the testlmony of said

Individuals would have been beneficial at trial is a baseless argument whlc.h any |
Inmate convicted by a jury of felony crimes could faise, and same clearly does
not entitle the Petitioner to his requested refief.

Further the Petitioner argues that h|s trlai.;:ounse.:l should ha\;e deposéd a
“Gerald Richardson” because Mr Rlchardso‘n cou!d “prox;lde pertment\
information about how (the minor victim) told her mother.. .tha!; Mr Rnchérd%on
who is a convicted sex offender had sexually assaulted an;:.i aﬁuééd Her " This is
a frivolous argument. This is s;mp!y a mere al!egatlon absent -any factual -
support. Additionally, even 1f the Petvt:oners allegat;on had somé ;'e;;tuét basis, it
is nonsensical to believe that an indlvidual, not a party to the underl;fin'g felony
case, would testify at a deposition as to detalls of how he or she had sexual!y or

ofherwise abused a minor.
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17.

18.

The Petitioner also argues that Roy Smith, the “ex-boyfriend" of Haze the
female minor victim’s grandmother, was previously accused of sexually abusing
the female minor victim, and that Mr. Smith should have been called as a withess

by trial counsel. Mr, Smith was in fact called as a defense witness, and he

testifled at trial, Trial, Bay One, p. 250-257.

M. Smith did not testify as to any allegations made against him by the female

minor victim. Ms. L 0 when asked if Mr. Smith had ever been accused of

sexually abusing the female minor victim, Ms., L said "l made a statement,

but it wasn't exactly accusing him of doing anything.” Trial, Day Tweo, p- 13-14.

Candace

ife of the Petitioner, and aunt and former guarchan of the
female minor victim, testifled that §aid manolr on “four or f‘ va" occasions had
previously made allegations of sexual abuse, mcludmg that Mr. Smsth had
abused her. Id., p. 21. | o

Based upon the foregoing, there is no merit to the Petitionef’s .c:léim that trial
counse! was legally ineffective by fallmg to call Mr. Smith as a witness. Mr. Smith
was in fact called as a witnhess, and though he dxd not testlfy as to any é!legattons :

by the famaie minor victim against him, Ms. L

as to same. There would have been ilttle or no beneﬂt to questlon Mr. Smith as.
to the issue of his illegal conduct, as no altegatlons aga!nst him of sexual abuse
made by the female minor victim have ever been substanhated he aimost

certainly, like any rational person, would have merely tota!ly demed tha.t he had
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20.

ever sexually molested the minor female; and he was a cooperative defense
witness who was testifying to other matters vital to the Petitioner’s defense.
The Pétitioner’s argumént that trial counsel failed to object to the admission Into
evidence ‘ailegedfy “unverified and inadmissible hearsay statements and
testimony of the child victim” is without merit. The Supreme Cburt, in the
aforementioned Memorandutn Decision, In this case, found that the evidence and |
testimony of which the Petitioner now complains was, in fact, properly admitted
into evidence. Thus, the Petitioner's argument is clearly now moot.

The Petitioher argues that his trial counsel falled to effectively impeach the
testimony of the aforementioned minor victim. A careful review of the transcnpt
reveals that trial counsel did in fact thomughiy Cross- exarﬁmé the mmor Q:c;tim as
to specific dates of numerous events, in an effort to demonstraiel that her |
testimony as to the timeframe of the aforementloned fBEOI;I}; éex crsmes ma;.r .not

have been credib!e Tr|al Day One, p. 223«224 Further On Cross- exammatzon

trial counsel questioned the mmor v;ctlm as to detasls of the sexua! aste
committed by the Petitioner. Id., p. 224, §1 5-24 Tna% counsel’s cross-
examination of the minor v;ctlm was Iegaliy sufﬂclent From a trial tacticl i.
perspective, unduly rlgorous questtonmg of e; mlnor sexuél abusé wctsm r'nay very
well have stlrred great prejudrce and emotions |n the hearts and mia;uds of jurors
against the Petitioner and his trial counsel. The aforementioned Cross-~ |
examination in no way amounted to inéffegfive as:sistén;ea: 6f c;oﬁﬁse.l,.lésbéciai.lj
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22.

23,

given the extrabrdinarily sensitive nature of the trial appearance of minor

witnesses in cases such as the case sub judice,

The Petitioﬁer also argues that his frial counsel failed to obtain the victim’s school
attendance records in an effort to demonstrate that the minor victim was present
at school during times the aforementioned felony sex crimes were committed.
The Petitioner paints to no specific dates on which he believes the minor was in
school during the time that any of the aforementioned sex crimes were
commiitted.

Further, no exact, specific 'éates for the aforementioned criminal cz;nduct were
set forth in the Indictment. Our Supreme Couﬂ has prevnously held as follows:

There was no requirement that the mdsctment in this case spectfy
exactly when the aiieged offenses occurred, Moreover, this Court
has explained that ‘[a] conv:ctaon under an md;ctment charged
though the proof was at vaﬂance regardang 1mmatena| dates,
precludes a subsequent indictment on the exact same matérial -
facts contained in the original indictment.’ Accordingly, we find no
merlt to this assignment of error.” State v. David D. W., 214 W.Va.
167, 173, 588 S.E.2d 156, 162 (2003) (internal citations ornitted) -
(overruled on other grounds).- '

The David D.W. case was, as recently as March 28, 2014, recognized as valid on

this point of law by the Supreme Court in State v. Metvin G.8, Supre‘rhé Court

Case No. 13-0561, writing that “because time was not an elernent of the sexual

crimes charged against the defendant, the lack of definitive dates did riot render

20



24,

25,

_ defendant's indictment legally insufficient.” Thus, since the State did not have to

prove specific dates upon which the aforementioned felony sex crimes were
committed, It could not have reasonably been argued that trial counsel could
have obtaieed school records to contest crimes which were committed on
unknown or unfdentlﬂed dates. |

Further, the Supreme Court, in its Memorandum Decision in the case sub judice
wrote that: “The State introduced evidence to support each of these elements (of
the felony crime of sexual abuse by parent, guardian, custodian, or ;?erson in
poeition of trust) through the testimony of N.L.. N.L. tes;tified that petiﬁoner
sexually abused her ‘every day’ after she came home from school, statmg that he
‘put his przvate inmy private ™ S;ece the minor Vlctt‘n"l expl.icntty ’test!f" ed thet the |
sexual abuse occurred aﬂ:er school, as. recoénlzed byr the Supret.rne Court in the
above—quoted Memorandum Decnsmn the F’etinoner cannot now persuaelveiy or
effectively argue that trial counsel's failure to obtain school attendance records
would have alded his defense in any legaliy material and successful way

The Petitionet's claim as fo frial counsel's faz!ure to mvestlgate the post-
conviction challenged juror, hereinbefore mentioned is also baseiess The triel
Coutt previously found that the Petitioner hlmseif failed to exerc;se dlliéence |
during jury selection, and the Supreme Coert afftrmed said ruhng in the )
aforementioned Memorandum Decision. T’he Supreme Court further found ;n -

said Memorandum Decision, that the Petitioner “did not present ewdence .that he

21



was diligent in assessing members of the jury.” Clearly, it is not the fault of trial
counsel that the Petitioner himself failed to exercise diligence during the jury
selection process. Trial counsel cannot be expected to read the mind of a silent
client.

26.  Further, the Court notes that the Petitioner did not identify the juror in question
until sometime after he was convicted. Thus, the Petitioner elther failed to realize

the identity of the juror throughout the entirety of the trial or, realizing her identity,

hoped her presence on the jury would somehow benefit the; Petitioner's’ hopes:for

acquittal, and, absent any help from the juror, the Petitioner after conviction
informed his trial counsel of her identity and complained of unfairness.

27.  The Petitioner argues that trial counsei s closing argument to the jury was

insufficient. The Court, havmg presided over the aforementloned gury trxal and |
having reviewed the transcrlpt thereof conc!udas that tr;a! counsel s closmg '

argument in no way amounted to ineffective asssstance of counse! !n fact,

Petltmner s-trial counsel highlighted to the jury the streng O he,tes’hmeny Of
the defense's expert witness and possnble mconststencied in the mmor V!Ctlm ]
testimony. The same was done ina very professwnal ahd thoérd;zg,h‘ rda'nn'é‘rhn'
28. The Court, having reviewed the ent[rety of the Petntloner s ineffectwe assétance
of counsel allegations, and in consideration of the overwhelmidg evidencmg
which supports the unanimous jury's elghteen (18) guzlty verdlcts, concludes that

trial counse!'s representation of the Petltioner was objectweiy reasonabie and

22



that the Petitioner has identified no errors by his counsel, founded in fact, but for
which the-results of the Jury trial would have been in any way different. Thus,
“Ground One (1)" of the Petition is without legal merit.

29. The Petitioner's “Double Jeopardy" argument in "Ground Two (2),” that he was
subjected to multiple convictions and sentences for the same criminal conduct, is
totally misplaced. The Petitioner apparently argues that he was subjected {o
Double Jeopardy because he was convicted of both sexual assault in the first
degree and sexual abuse by a parent, guardian, custodian, or person in position
of trust for the same conduct. Our Supreme Court has as written clearly and
directly about this matter as follow:

W.Va, Code, 61-8D-5(a), states, in part: “In éddition to any other
offenses set forth in this code, the Legislature hereby déclares a

separate and distinct offense under thas Subsectlﬂﬂ{ I" Thus, the
legisiature has clearly and unequrvocally declared its intention that
sexual abuse involving parents, custodians, or guardians, W.Va,
Code, 61~-8D-5, is a separate and distinct crime from gengral
sexual offenses, W.Va. Code, 61-8B-1, et seq., for purposes of
punishment. Syl. Pt; 9, State v. Gill, 187 W.Va. 136, 416 S.E.2d
253 (1992). '

30. The Petitioner was convicted of eighteen (1'8) distinct felony sék crimeé, as

defined by the West Virginia Code; the Supreme Court, in its Mgmorandum

Decision in this case, cpncluded that the State produced legally sufficient
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evidence at trial to support sald convictions; and the Petitioner was sentenced
accordingly. Thus, “Ground Two (2)" of the Petition is clearly without merit.

31. In“Ground Three (3)," the Petitioner argues that‘the Court committed error by'
failing to grant his Motion for Judgment of Acquittal at the conclusion of the
State’s case. The Supreme Court of Appeals of West Virginia, inits
aforementioned Memorandum Decision No. 13-0780 in this case, specifically
found that sufficient evidence existed to support the aforementioned convictions,
writing as follows:

To obtain convictions on the charges for sexual assault in the first
degree, the State had to prove that the petitioner was at least
fourteen years old, that he engaged i in sexual mtercourse or .
intrusion with N.L., and that N.L. was younger than twelve years old
at the time. W.Va. Code § 61-8B- 3(a)(2). To obtain convictions on ,
the charges of sexual abuse by a parent, guardian, or qustodian,

the State had to prove that the petitio;ner sexually exploited or
abused N.L. and that he did so while she was under-his care,
custody, or control. W.Va. Code § 61-8D-5(a). The State.
introduced evidence to support eacﬁ of these elements thréugh the
testimony of N.L. N.L. testified that petitioner séxually abused her |
“gvery day” after she came home from school, stating that he “put.
his private In my private.” Thus, the evidence was sufficient to
sustain petitioner's conviction. -

32.  Clearly, “Ground Three (3)" of the Petition is totally without rrierit. -
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33.

34.

35.

In “Ground Four {4),” the Petitioner argues that the trial Court abused its
discretion by imposing the aforementioned sentences In fhe mannér in which
they were imposed. The Petitioner argues that said sentences violate the Eig;hth
Amendment o the United States Constitution and Article Il, Sections 5, 16, and
14 of the West Virginia Constitution.

The Supreme Court of Appeals of West Virginia has written the following
concerning proportionality of sentences:

The proportionality of sentences In criminal cases are measured
and evaluated under the following standard: In determining whether
a glven sentence violates the proportionality prinéiple found in
Article 1Il, Section 5 of the West Virginia Constitution, consideration
is given to the nature of the offense, the legislative purpose’ behind
the punishment, a comparison of the punishment with what would
be inflicted in other jurisdictions, and a comparison with other _ '
offenses within the same jurisdiction, Syl. Pt. 2, State v. Willlams,
205 W.Va. 552, 619 S.E.2d 835 (1999). . .

Further, the Supreme Court has conmstently held that sentencmg orders are
given great deference, “uniess the order violates statutory or constltutlonal

commands.” Syl. Pt. 1, in part State v. Lucas 201 W. Va 2?1 496 S E 2d 221

(1997). The Sentencmg Order in the Petitloner s case xs m no form or fashzon
violative of any statutory or constitutional law. Further, by Imposihg concurrent,
rather than consecutive, sentences as to thirteen (13) of the P_é’gition_er's éightae,n

(18) felony convictions, the trial Court elected to impose a less severe sentence
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36.

37.

38.

than the maximum permitted by law. Clearly, “Ground Four {4)" of the Pefition is
without merit.

The claims contained in “Ground Five (5)" of the Petition, concerning the
admissibility of evidence, were fully addressed by the Sup?eme Courtin the
Petitioner’s direct appeal. The Supreme Court, in its aforementioned
Memorandum Decision, found said claims to be wholly merit!ess. Further, even
had these issues not been raised on direct appeal, they would now be waived
because of the Petitioner’s failure to previously raise said claims. Thus, claims of
the Petitioner set forth in “Ground Five” of the Petition ére waived.

In “Ground Six (6),” the Petitioner claims that he suffered from “prosecutorial
misconduct,” in the form of allegeafy Iegﬂaillyv -if{apf;);-aér séat‘erﬁéhts.‘m"a_de bg-/ State:‘s '
counsel in his closing argument. The Petitioner fails to' c.ite the trlél traﬁscript
anywhere in “Ground 3ix (6)." | ) o

The Court, having heard the State's closmg argument at trlat ;ennd havmg
reviewed the trial transcr:pt of same, fmds that abso%utely no legally improper
comments or statements were made by ;:ounse[ for the State. Further, evenif -
there was a factual basis to the Petitioner’s claim, éaid c.lailr'n‘ ié not éaf 'a'
constitutional dimension, is not cognlzable ina habeas corpus case, and hE‘lS
previously been waived, because sald ground for rehef couid and shou]d have
been raised on direct appeal. Thus. “Ground Six" of the Petition is who!]y without

merit.
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39.

40.

41.

42,

In "Ground Seven (7)," the Petitioner argues that, pursuant to the grounds‘for
relief set forth herein before, he suffered from “cumulative error” due to errors by
his trial counsel and the trial Court. The Court has found all such arguments to
be without merit, and that any orciinary trial error not of 'a constitutional dimension
has previously been waived and is thus not cognizablé In a habeas corpus
proceeding, pursuant to the above-quoted Mohn case.

The Petitioner, in consideration of all the facts and circumstances in the
underlying criminal case, dlearly received that to which he was congtitutionally_
entitled--- .a fair and public trial by an impartial Jury of his peers. 'Nolnprejudicial
errors, if any, which may have occurred, even If considered cumulatlvely, wou%d
not entitle the Petitioner to any of hIS requested re!lef The Unsted States |
supreme Court has held from March 1953 forward that a crimmal defendant is

entitled to a fair jury trial, but not a perfect j jury trial. Lutwakv Unlted States 344

U.S. 644, 73 S.Ct. 481 (1953) Human nature understandably causes convrcted
criminal defendants to see a fan‘ and 1mpartsa! }ury trtal as one in WhiCh they have
been fully acquitted of all charges.

For the aforementioned reasons, “Ground S.eveﬁ (7)Y of the Pétié‘:én ié clearly
without merit. | T e

In “Ground Eight {8)," the Petétioher argues h:s a;\Actualnir‘th(:‘élrtce;tlnuf the crimes 'for
which he was convicted, Given the ovewvhelrﬁing weigﬁt 'éf evéﬁeﬁce In suppdrt

of the Petitioner's convictions for the aforementioned felony sex crimes, the
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44,

45,

Supreme Court’s refusal of the relief sought by the Petitioner on direct appeal in
Memorandum Decision No. 13-0780, and the lack of any newly discovered
evidence which supports the Petitioner’s claim of innocence, this argument is i
wholly meritless and without any legal foundation.

Pursuant to West Virginia Code § 53-4A-7(c) and Rule 9(c) of the Rules
Governing Post—Convig:téon Habeas Corpus Proceedings in West Virginia, the
Court concludes that the Petitioner raised grounds for relief pursuant to the Siﬁh,
Eighth, and Fourteenth Amendments of the United States Constitution, _and
Article lil, Sections 5, 10, and 14 of the West Virginia Constitution; and that said
grounds for relief were argued, in writing, and decided under the appliéable West
Virginia and federal law. - T

The Supreme Court of Appeals of West ngm;a has held as follows regardlng the

appolntment of counsel in habeas corpus proceedmgs

“A court having Jurisdiction over hébeas éorpus proceedings may
deny a petition for a writ of habeas corpus without a hearfhg and
without appointing counsel for the pettt[oner if the petmon exhabxts _
affidavits or other documentary evidence filed therewith show to
such court's satisfaction that the petitioner is entitled to no relief.” -
Syl. Pt. 1, Perdue v. Coiner, 156 W.Va. 467, 194 S.E.2d 657"
(1973), e

Cleary, in conslderation of. the above quoted case law the F—‘etrt:oner 1s not

entitled to the appoiniment of counsel in the case sub juduce .
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Accordingly, it Is ORDERED that the relief sought in the Petition seeking a Writ of
- Habeas Corpus be and the same is hereby DENIED.
it is further ORDERED that said civil action be and the same is hereby
DISMISSED.
The Clerk shall, forthwith, mail an attested copy of this Order to Inmate John
Stover, 1 Mountainside Way, Mount OQlive, West Virginia 25185.

. ENTERED this 12" day of November, 2014,

~ JOHN W. HATCHER, JR
— CHIEF JUDGE___.




