STATE OF WEST VIRGINIA
SUPREME COURT OF APPEALS

Douglas A. Redleski, FILED
Petitioner Below, Petitioner September 3, 2013
RORY L. PERRY Il, CLERK
SUPREME COURT OF APPEALS
vs) No. 12-0487 (Preston County 10-C-13) OF WEST VIRGINIA

Marvin Plumley, Warden,
Respondent Below, Respondent

MEMORANDUM DECISION

Petitioner Douglas A. Redleski’'s appeal, filed by counsel William L. Pennington, arises
from the Circuit Court of Preston County, which denied petitioner post-conviction habeas corpus
relief by an opinion letter entered on March 19, 2012, and by an order entered on March 20,
2012. Respondent Marvin Plumley, Warden, by counsel Thomas Rodd, filed a response.
Petitioner thereafter filed a reply. Petitioner contends that his recidivist proceedings were
improper.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision is appropriate under Rule 21 of the Rules of Appellate
Procedure.

In 1996, a jury convicted petitioner on several counts of third degree sexual assault and
sexual abuse by a custodian. Following these convictions, the State filed a recidivist information,
alleging petitioner’s past felony convictions: (1) a 1977 aggravated robbery conviction in Ohio,
(2) a 1983 conviction of burglary habitation with intent to commit aggravated assault in Texas,
and (3) a 1990 aggravated assault conviction in Ohio. A separate jury convicted petitioner as a
recidivist offender and, consequently, the circuit court sentenced petitioner to life in prison,
pursuant to West Virginia Code 8§ 61-11-18. Petitioner thereafter filed three petitions for post-
conviction habeas corpus relief, all of which the circuit court denied. Subsequently, petitioner
filed the instant petition for post-conviction habeas corpus relief, to which the circuit court
denied following an evidentiary hearing. Petitioner now appeals this order denying relief.

'Pursuant to Rule 41(c) of the West Virginia Rules of Appellate Procedure, we have
replaced the original respondent’s name, Adrian Hoke, with Marvin Plumley, who is the present
warden of Huttonsville Correctional Center where petitioner resides.

“We note that petitioner has also filed a direct appeal of the circuit court’'s order denying
his motion to correct his life sentence, Case Number 13-0171.
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This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit court in a
habeas corpus action, we apply a three-prong standard of review. We review the
final order and the ultimate disposition under an abuse of discretion standard; the
underlying factual findings under a clearly erroneous standard; and questions of
law are subject to de novo review.” Syllabus point 1Mathena v. Haines, 219

W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1,Sate ex re. Franklin v. McBride, 226 W.vVa. 375, 701 S.E.2d 97 (2009). The
following standard is applied to claims concerning ineffective assistance of counsel:

In the West Virginia courts, claims of ineffective assistance of counsel are to be
governed by the two-pronged test establishe&irckland v. Washington, 466
U.S.668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) Counsel's performance was
deficient under an objective standard of reasonableness; and (2) there is a
reasonable probability that, but for counsel's unprofessional errors, the result of
the proceedings would have been different.

Syl. Pt. 5Satev. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

Petitioner argues that the habeas court erred when it failed to find that petitioner’s trial
counsel and prior habeas counsel provided ineffective assistance. Petitioner makes three
assertions in support of his argument, all of which concern petitioner’s recidivist proceedings.
First, petitioner asserts that the State did not prove that each offense was committed after each
preceding conviction and sentence alleged in the recidivist information. Second, petitioner
asserts that the information presented to the recidivist jury was fundamentally defective because
it did not allege all of the elements required in recidivist proceedings. Specifically, petitioner
raises that the verdict form did not require the jury to consider whether convictions and sentences
of the underlying offenses occurred sequentially. Lastly, petitioner asserts that the circuit court
allowed the State to amend the charging recidivist information after the jury returned its verdict.
The State’s amended information added the 1996 convictions, whereas the original information
only contained petitioner’s three prior felonies.

Upon our review of the record, we find no abuse of discretion in the circuit court’s
decision to deny post-conviction habeas corpus relief. Petitioner argues that the State failed to
prove that he was convicted and sentenced to each of his prior felonies sequentially; however,
petitioner does not provide any evidence to the contrary. In fact, petitioner states that he does not
dispute the circuit court’s account of the recidivist proceedings, including the exhibits that were
admitted® With regard to the State’s amended information, we find no abuse of discretion or
reversible error. As cited, in part, on page twenty-one of the circuit court’s opinion letter,

*Petitioner makes this concession on page eight of his appellate brief. The circuit court’s
account of petitioner’s recidivist proceedings are discussed on pages twenty-three and twenty-
four of its opinion letter.



Under [West VirginialCode [8] 61-11-19 (1943), a recidivist proceeding does not
require proof of the triggering offense because such triggering offense must be

proven prior to the invocation of the recidivist proceeding . . . Such recidivist
conviction will then be used to enhance the penalty of the underlying triggering
conviction.

Syl. Pt. 3,Sate v. Wyne, 194 W.Va. 315, 460 S.E.2d 450 (1995). As discussed, the State’s
amended information added only petitioner’'s 1996 convictions that acted as the trigger for filing
the recidivist information. Both of the State’s filed information indictments contained the
requisite history of petitioner’s prior felonies as a basis for prosecuting petitioner as a recidivist
offender. Accordingly, the circuit court did not err in finding that petitioner failed to meet both
prongs of the aforementionérickland test for proving ineffective assistance of counsel, and
consequently, it did not err in denying petitioner’'s fourth petition for post-conviction habeas
relief. After hearing evidence on this issue, the circuit court found that petitioner failed to show
how his proceedings would have had a different result had his third habeas counsel challenged
the State’s recidivist amended information.

Having reviewed the circuit court’s “Opinion Letter” entered on March 19, 2012, and its
“Final Order Denying Petitioner’s Fourth Petition for Habeas Corpus Relief” entered on March
20, 2012, we hereby adopt and incorporate the circuit court’'s well-reasoned findings and
conclusions as to the assignments of error raised in this appeal. The Clerk is directed to attach a
copy of the circuit court’s opinion letter and order to this memorandum detision.

For the foregoing reasons, we affirm.

Affirmed.

ISSUED: September 3, 2013

CONCURRED IN BY:

Chief Justice Brent D. Benjamin
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il

* Because the underlying criminal case involves sensitive facts, we have redacted the
circuit court opinion letter and order to protect the victim’s identification, using only initials to
reference her and her family membed=e Sate v. Edward Charles L., 183 W.Va. 641, 645 n.1,

398 S.E.2d 123, 127 n.1 (1990).
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EIGHTEENTH JUDICIAL CIRCUIT

STATE OF WEST VIRGINIA
PRESTON COUNTY COURTHOUSE

101 WEST MAIN STREET. ROOM 303
KINGWOGQD, WV 26537
TELEPHONE (304} 329-0065

FAX (304) 329-4538°

LAWRANCES MILLER, JR.
JUDGE

March 19, 2012

‘ C Matt Rollns, Esquire |
! ‘ 735 High Street, Suite 406 -
Morgantown, West Virginia 26505

Peter D. Dinardy, Esqﬁire
198 Spruce Street ¥
Morgantown, West Virginia 26505

William Mont Miller; Esquire S | Q
215 1*' Street, Suite 4 ‘ , o _
Parsons, West Virginia 26287

RE. State of West ergxma ex reI Douglas A. Redleski v_Adrian Hoke, Warden, Civil A'ctlori
No. lO—C-lB K .

OPINION LETTER
. =

B

Dear Counselors:

On Febrtary 15, 2012, the Court held an omnibus hearing on the Petitioner™s fourth
Petition for Writ of Habeas Corpus The Court thereupon took the matter under advisement and
- requested the parties submit legal memoranda by March 9, 2012 The Court, for the reasons
heremaﬁer set forth, dentes the instant petition. , .

Procedural History

A. Underlying Felony Trial

The Petitioner, Douglas Arndrew Redlesk:, was indicted in the March 1996 Term of Court-
on fifteen (15) counts in Felony No. 96-F-14. Counts One (1) through Eight (8) charged
Petitioner with Thurd Degree Sexugl Assaull against v~ B {who was alleged to be
less than sixteen (16) years of age at the time of the crimes’ commission] in violation of West
Yirginia Code § 61-8B-5. Count Nine (9) charged the Petitioner with Second Degree Sexual =~ - (
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AfI.S‘.S’J:quf ' against V- B - in violation of West Vzrmma Code § 61 SB 4. The .'
+ Jindictmert did not contam a Count Ten (10). Counts Elevén {(rn throuz,h Fourteen {14} charged
the. Petmoner with Sexyal Abuse by a Caretaker against V. ' in violafion of West .

Virginia Code § 61-8D-5.. Count Fifteen (15) charged thé Petitioner with Thzm’ Offense Driving
Under the Inffuence of Alcohol, 1n violation of West Virgmia Code § 17C-5-2. Fmally, Couni
Sixteen {16) of the mdictment charged the Petitroner with Third Offensg Drving While License
Revoked for Dr:vm,q Under the Inﬂuenae of dleokol, mn viblation of West Virgima, Code § 17B-
4-3(b} Attomey Edmund J. Rollo was appointéd to represent the Petitioner, .-

The motar vehmle charges were savered and subsequently dismissed by the State s

- Motion on December 31, 1996, along with a misdemeanor charge of possessmn of a firearm bya

conwcted felon. See mfm

On July 11, 1996, the Petmone; was cormcted by a Presmn County jury, of eight (8)
counts of Third Degree Sexual Assault [W.Va. Code § 61-8B-5] and four (4) counts of Sexual
Abuse by a Custodian {W.Va. Code § 61-8D-5]. The jury found Petitioner not ,g*uzhjz on one (1)
count of Second Degree Sexual Assault [W.Va Code § 61~ 8B-4]

Thereaﬁer on or about J’uly 24, 2002, tral counsel filed a wrtten Motion for Post-
Verdict Judgment of Acquittal and a Motion for New Tral. An Amended Motion for New Trial
was filed on August 9, 1996. On or about August 13, 1996, the Petitioner’s trial: counsel filed a
“Motion to Recall the Trial Judge, Judge Nuzum, to Hear All Post-Verdict Motons and, if
necessary, to Conduct the Sentencing Proceedmgs or, in the Alternatwe, Motion for New Trial,”

whxch Motion was demed

On or about. A.uﬂust 20, 1996 the Prosecu’rmg Aftomey, Virgima Ji a.rkson Hopkms filed

an formation (labeled 96-F-49, but later moved to and incorporated as part of Pctitioner’s
underlying. felony file 1o 96-F-14) se,elczng a life sentence as Pumishment for Third Offense
Felony ?undi:r West Virginia Code § 61—1 i-18 (better knovm as the “Three Strikes” law).

Onor ahout September 16, 1996 a jury convéned under the same felony case number’

(96-F-14) found that the Pet:tioner had been previously c:ormcted of three (3) felony offenses -
two (2) in the State of Ohio and one (1) 11 the State of Texas.! Thereafter, on or about September
25, 1996, the State filed an Amended Information® under West Virginia Code § 61-11-18
requesting an enhanced hfe sentence for the Petltzoner o :

The Court (Judge Halbritter} sentenced the Petitl_onér on Septe.mbér_ZG,:_I 996,- as follows.

R ! Aggravated robbery, Court of Common Pleas, Stark County, Ohio - 1977 Burglary of habltatlon with
1ntent to commat aggravaied assault, Distnct Court of Chambers County, Texas — 1983, Aggravated assault, Court of

Common Pleas, Stark County, Ohso ~ 1990

2 Although styled as an “Amended Infbrmatzon " actuahty this documesnt 15 a statement of the tngge:nng
offense the state contended should be enhanced
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(1) Impnsonment for the remamnder of the Petitioner’s natural life upon his conviction of Thud

Degree Sexual Assault as, charged in Count One of the {ndlctment and three (3 pnor felony
COnVICEons; . _

(2) One (1) to five () years upon each of his convictions for Third Degree Sexual Assault as
charged in Counts Two (2), Three (3), Four (4), Five (3), S1x (6), Seven (7) and Eight (8) of the
Indictment; said sentences to run concurrently with each other and consecutlvcly to the sentence
1mposed m Count One (1);

(3) Five {5} to ﬁfteen (15) years upon his conviction of Sexual Abuse by.a Custodian contained
in Count Bleven (11} of the Indictment, to run consecutwely Wlth the sentence Imposed i the
second count of the Indictment; :

, (4) Five (5)'-&0 fifteen (15) years upqn his convictions for Sexual Abuse by a Custodian contarhied
in Count Twelve (12), Count Thirtgen (13) and Count Fousteen (14) of the Indictment, to rn
concurfcntly with each other and consecuhvely with the sentence lmposed in Count Eleven (11).

On or about September 30 - 1996, the Pct1t10ner was prov;ded w1th Nonce of Sexual
Offender Registration Requirements.

The Petitioner, by trial counsel, Edmund J Rollo, filed s ‘Notice of Intent to Appeal '

along with a-Motion to Prepare Transcript on October 16, 1996. Mr Rollo subsequently filed,
on Petmoner s behaif a Designation of Record on or about November 19, 1996.

An Order dismissing the remaining motor vehicle charges in the Indictment was entered

on December 31, 1996. On or about January 22, 1997, Mr. Rollo filed a Motion for Extension of

Time within which to file the Petitioner’s appeal, which mohoq was gram:ed by Order entered the
same date.

. Petitioner thereafter appeale& his conviction to the West Virgmia Sﬁpreme Court of
Appeals, On or sbout June 24, 1997, the Supreme Court issued an Order Where it reﬁ;sed Mr.

Redleski’s Petition for Appeal.

B. First Habeas

The Petitioner filed a Petition for Writ of Habeas Corpus on August.5, 1997, m Faycﬁte
County, West Virginia, which Petition was transferred to this Court by Order entered October
10, 1997, and the case was denoted as Civil Action No, 97-C-130 (the first habeas). Attomey
Natalie J. Sai was appointed to represent the Petitioner on sa1d Petition.
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. In cornection Wﬁ:h the ﬁrst habeas petition; the Petitioner cempleted and szgned a
Checliclist ‘of Grounds for Post Conviction Habeas Corpus Relief 1 Civil Action No..97-C-130,

. pursuant to Losh V. McKenme m whmn be aﬂe ged the felleWmcr fourteen (14} grounds for : '

rehef _

Consecutive sentences for same transactlon
" Coerced confesstons;
Suppresston of helpful evidence by prosecutor,
State's knowing use of peyjured testimony;
Ineffechive assistance of counsel;
Irregularities in arrest;
Defects in indictment; -~ - \
Constitutional errors in evidentiary ruIzngs
Instructions to the jury;
10 Claims of prejudicial statements by prosecutor
11. Suificiency of evidence;
12, Deféndant’s absence from part of the. preceedmcrs
13. Severer sentence than expected; and
14. Excessive sentence. -

VOO L AW

The Checklist contains the follomng Certificate of Petitioner, whlch CertLﬂeatlen was executed
'~by the Petittoner: . _

My attorney has adwsed me that I should raise each and every ground Whmh 1
feel may entitle me to habeas corpus relief. She has further advised me that any
grounds not so rased are waived by me and may not ever be raised in state court.
I do not wish to raise any of the greunds zmnaled ghove and knowmgly waive

-"them

After a full emdentzary hean“lg heid on August 31, 1998, Judge Nedl A. Reed dented the
Petitioner’s Petitton 1n.the first habéas, Civil Action No 97-C-130, by Opinion Letter filed
Qctober 13, 1998, On November 12,-1998, Attomey Sal filed a Nemee of Intent to Appea.l Judge

Reed’s ruling on behalf of the Pehtmner

Pefitwner appealed the C1rcu1t Court’s demal of the first habeas to the West ergxma

| Supreme Court of Appeals. Thereafter, on or about April 22, 1999, the West V1rg1n1a Supreme :

Court of Appeals refused the Petltloner s Petation for Appeal

C Second Habeas

On or about March 23, 2001 the Peﬂtloner filed ‘4 second Petition for Writ of Habeas
Corpus with tI-us Court denoted as Civil Action No. 01 -C-36 (the second habeas) ‘

' 166 W Va 762,277 S E 2d 606 (1981)
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- Attorney Melissa Giggenbach was appounted to represent the Petitioner. On June 25,
2001, the Petitioner’s Losh v. McKenme Checklist was filed alleging the following thirteen (13)

grounds: -~ . : A ‘ ‘ .

. Consecutive sentences for same transaction;
Coerced confessions;
Suppression of helpful evidence by prosécutor;
State’s knowing use of perjured testimony;
Falsificat:on of a transcript by prosecutor;
Irregularities in arrest;
Defects in indictment;
Constitutional errors in evidentiary rulmgs
Instructions fo the jury; '
e 10, Clamns of prejudicial statements by prosecutor
11. Sufficiency of evidence;
12. Defendant’s absence from part of the proceedings; and ,
- 13, Excessive sentence.

WO AW~

Again, as with the first habeas in this Court, Petitioner’s June 25, 2001 .Checklist contains the
following Certificate of Petitioner, which Certification was executed by the Petitioner:

My attorney has advised me that [ should raise each and every ground which'I
feel may entifle me to habeas corpus rehef, He [sic] has further advised me that
any grounds not so raised are warved by me and may not ever be raised in state
court. I do not wish to raise any of the grounds imtialed above and knowingly

waive them.

Along with the Checklist Ms. Giggenbach filed on Petitiorer’s behalf, a Memorandum of
Law in Support of the Petitioner’s- Petition for Writ of Habeas Corpus was filed on June 25,
2001. This Memorandum summarized the Petitioner’s contentions into three (3) arcas: 1)
ineffective assistance of habeas counsel; 2) violation of Petitioner’s due process rights for
. memper W1tness sequestranon and 3) dec1s1ons by habeas court were clearly wrong.

Thereafier, on or about July 27, 2001, the State ﬁled i3 Motzon to Stnkc and Dlsrmss
Petitioner’s Second Post-Conviction Petition for Habeas Corpus Relief. Petitioner’s Response to
the State’s Motion to Strike was filed on August 7, 2001. On or about September 6, 2001, the .
State filed a Note of Argument and Authonities in Support of {Its] Motion to Strike and Dismiss
[Petitioner’s] Petition for 2 Writ of Habeas Corpus. ‘

A hearing on the State’s Motion To Strike and Dismiss was held on December 7, 2001.
By Order entered December 12, 2001, the State’s Motron to Sirike and Dismiss was granted as fo
all of the Petitioner’s alleged grounds except for one (1): ineffective assistance of habeas counsel

i the first habeas.
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The Petztmner filed a Notice of Specific Argument for. Ineffeetwe Ajsistance of Habeas

Counsel | for Omntbus Habeas [{earing on ApnI 1 2002 The mstances of meffectwe a331stance ,

’ alleged it this nozzce were:

1 Habeas counsel faﬂed to allege in the Petitioner’s original habeas petmon trial
counsel’s fatlure to timely object to numerous and prejudxmal referenees to the
Petmoner $ prior cmmna}. record. .

2 Habeas counsel failed to allege in the Petitioner’s Qriglhel habees petition trial .
counsel’s failure to adequately 1nform the Petitioner of the existence of the
remchwst statute.

3. Habeas eounseI failed to allege in the Petitioner’s original habeas ﬁetition trial
counsel’s farlure to object to numerous irrelevant and prejudicial threats allegedly
made by the Petitioner toward others mtroduced at trial. |

4, Habeas ceunsel failed to allege in the Petitioner’s original habeas pétition trial
counsel’s faifure to- tlmeiy object to references to a confessmn gven by the

Fetztmner

‘5 Habeas counsel failed to aliege 1 the Petitioner’s or1ginal habeas pet1t10n trzal
counsel’s falure to object to 1mpenn1sszble identical counts in the mdzctment-

. which led to incorrect multzple convictionis against the Pefitioner pursuant to U.S.
v. .Gallo, 846 F.2d 74, 1988 WL 46293 (4**’ Cir) (W. Va) (unpublished epmmn) .
(per curifalmj. Habeas counsel also failed to rase this issue herself.

- An ommbus ev1dentlary hearing was held before the Circuit Court of Presten Ceunty i
the nstant case on the issue of meffectwe assistance of the Petitioner’s first habeas counsel on
Apnl 12, 2002; June 24, 2002; December 18, 2002; and March 6, 2003, The Petitioner, Douglas
- A. Redleski, was present at each hea.rmg, in person and by counsel The Respondent was

present at each hearrng by counsel : '

On April 12 2002 the followmg witnesses testxf ed in the Petittoner’s” case in chieft’

Douglas A. Redleski, Tina Rinehart, Vicky Redlesks, and Attorney Natalie J. Sal {Petitioner’s

first habeas counsel). The Pétitioner’s expert witness, Attorey Stephen D. Herndon, was not
available to testlfy and the Court granted Petitiorier’s request to allow Mr. Herndon to testify on

another date. "The Respondent presented the testtmony - of‘ Attorney Vu'guna Hopkms
’ (Prosecutmg Attorney at Pentioner s tnal)

‘On Jung 24, 2002 the Pefitioner presented testimony of h1s expert’ w1tness Attcmey .

Stephen I—Ierndon Following Mr Hemden s test1mony, the Petmoner rested his ¢ase 111 chlef

* Attorney Gaill M Voorhees of the Preston C_eunty Public Defender’s Office assumed representation of
~ Petitioner from Mehssa Giggenbach when Ms Grggenbach left her employment with the Public Defander’s Office

6




© On December 18, 2002, the Respondent presented the testimony of the foliowing

. witnesses: Betsy Castle, Circuit Clerk,’ and Attorney Scott Reynolds, the Respondent’s expert
witness. The Respondent thereupon rested its case in chief. o S

On March 6, 2003, the Petitioner moved to amend his Petition to assert seven (7)
additional grounds. After hearing argument, the Court denfed the,Motion to Amend for the
reason that the motion was not timely made, the grounds alleged wers previously raised in the
first habeds (Civil Action No. 97-C-130) and for the reasons stated on the record by the Court
which are hereby incorporated by reference. The Petitioner thereupon presented the rebultal
testimony of hus expert witness, Stephen D. Hemdon, and following that, the Petitioner rested.
The Respordent did not offer rebuttal evidence. The Court, thereupon, requested that the
Petitioner and Respondent submit to the Court by Apul 4, 2003, thetr respective proposed
findings of fact and conclusions of law, and the Court took the matter under advisement. The
Court also tpok under advisement an.oral motton of the Petitioner that the Court report to the
Office of Disciplinary Counsel the conduct of former Prosecuting Attomey Hopkins, based upon

the testimony of Tina Rinehart and Vicky Redleski. .

By Opinion Letter dated April 24, 2003, the Court denied the Petitioner’s second habeas.

On May 15, 2003, the Petitioner filed his Notice of Intent to Appeal, Designation of Record, and-

Request for all Hearing Transcripts to be Made Part of Court File. The transcript for the hearings
on December 7, 2001 and June 24, 2002, were filed on June 17, 2003. The Petitioner filed a
Motion for Extenston of Time to File Petition for Appeal on July 31, 2003, and an Agreed Order
Extending Tims to File Petition for Appeal was filed on July 31, 2003. The West Virgta
Supreme Court of Appeals received the Petitioner’s appeal on November 3, 2003. On March 4,
2004, the West Virginia Supreme Court of Appeals refused the Petitioner’s Petition for Appeal

. Third Habeas

. Ot or about November 30, 2004, the Petitioner filed a third petition for Wit of Habeas
Corpus with this Court denoted as Civil Action No. 04-C-206 (the third habeas). The Petitioner
also filed a Motion to Disqualify Judge Miller from presiding over the instant Petition. On or
about December 6, 2004, Judge Miller transmitted the-Petitioner’s mofioft to Justice Etl_idtt
Maynard, then Chief Justice of the West Virginia Supremeé Court of Appeals, pursuant to Rule -
17.01 of the West Virginia Trial Court Rules. Judge Miller agreed to voluntary recusal,
however, Chief Justice Mayrard, by Administrative Order dated November 9, 2004, determined
that the evidence set out in support of the disqualification mohon was ingufficient and directed
that Judge Miller continue to preside in the instant Petition. ' '

By order entered December 27, 2004, the Circuit Court summartly dlASIniSSGd. the instant
Petition on 2ll grounds except Ineffective Assistance of Second Habeas Corpus counset for the |
reasons set forth in sard written opinion, which are hereby incorporated by reference. The Court

also appointed counsel for the Petitioner to represent him 1 connection with the instant Petition.

SMs Castle was called for the purpose of testifying as to the authenticity of records  The Court, thereupon,
without objection, took Judicial notice of the entire underlymg felony file, Felony 96-F-14
7
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On or about J une 21 2005 the Court granted the Pentlener s request. fer new counsel and )

, appemted David M. Grunau to reps esent the Petrtioner in the instant Petition, On'or about

. January 17, 2006, the Petitioner, by couasel; ﬁled an Amended Third Petition for Writ of Habeas
Corpus and accompanying Memorapdum of Liw. OnJ amuary. 30, 2006 the Petitioner; by
counsel, filed 2 Supplemental Memerandum of Law in support. of the instant Petition. The
Respondent filed his response to the Petitioner’s Amended Thn"d Petition and Memorandum of

. Law on gt about February 8, 2906

The thlrd habeas alleged the seeend habeas ceunsel was meffeetwe based upon the
- following grounds : -

a. Stephen Hemdon an expett. retamed by second hab eas counsel to opine

A . . regarding the perfonnance of Petittoner’s first habeas counsel, was allowed by
K . second habeas counsel to rely upon U.S. v. Gallo, 846 F.2d 74, 1983 WL
46293 (4" Cir. W.Va.), an unpublished and therefore disfavored opmion, 10
addressing the defective indictment 1n the underlying felony case. Second

- habeas counsel should have known better than to cite a disfavored opinion and
should have relied instead upon the United States Supreme Court’s
Blockburger decision whitch 15, and at ali times relevant was, the undisputed

" law of the land and which invalidates the mdictment ag violating Double
Jeopardy principles set forth 1n the Fifth Amendment to the United States
Constitution. Importantly, this Court specifically referred to Gallo’s
disfavored status 1o rejecting the argument of second habeas counsel] and their
expert Hemdon . -

b. Second habeas Couzisel never challenged first habeas counsel’s failure to
challenge trial counsel’s fatture to seek severance of the eight third degree
sexual assault charges from the four counts of sexual abuse by a caretaker.
This allowed the jury to confuse the two charges and find the Petittoner guilty
of a crime of which they otherwise would have acquitted him.

c. ‘Second habeas counsel never challenged first habeas counsel’s failure to
challenge toal counsel’s failure to seck to Have the tdictment distmssed
based upon Prosecutor Virginia Jackson Hopkins’s purposeful and illegal
tactics of giving legal mstruction to Grand Jurors, and also exerting undue and

. improper influence over the Grand Jury by representing that the parents of the
alleged victim were being mvesngated and prosecuted :

d. Second habeas: counsel failed to’ chalienge the Tnal Court’s tmposttion of 2
life sentence based upon the Recidivist Statute which was improperly apphed
‘because the felonies triggering the Recidivist Statute were consensual in
nature and not violent as required by law  Although the first habeas counsel
broached the subject bniefly 1n the first habeas petition, Judge Reed did not
specifically address the 1ssue, instead perfunctonly stating that the sentence
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was not excessive. The issue was, therefore, not res judzcafa and should have
been raised by sccond habeas counsel :

Second habeas counsel never challenged ﬁrst habeas counsel s farlure to

‘challenge trial counsel’s failure to indiwidually voir dire jurors with tees to the

police or prosecution, to the Petitioner’s prejudice.

First habeas counsel’s fajlure to challenge trial counsel’s farlure to object to
the non-sequestration of witnesses; no previous Court or Judge has
specifically passed upon the 1ssue; the presence of a umiformed police officer
at the prosecution’s table gave the prosecution an appearance of authonty not
allowed under the law, to the irreversible detriment of the Petittoner, and first
habeas counsel never mentioned it. Moreovef, not sequestermg the officer
skewed the officer’s testimony and: caused it to conform to other testmeny

e
offered in hus presence.

Second habeas caunse:i never challenged ﬁrst habeas counsel’s failure to -

challenge trial counsel’s failure to attack the invalid information submutted by

'~ the Prosecutor regardmg the Recidivist Statute; this information was amended

the day before sentencing and well after the verdict, and as such violates Rule
7(e) of the West Virginia Rules of Criminal Procedure, which requires such

- amendinent oceur, if at all, before the verdict.

Second habeas counsel failed to raise first habeas cdunsvel 5 faﬂure fo raise

trial counsel’s failure to object with specifictty to the hearsay testimony of
M. ©Fi i asto statements allegedly made by v 13 B ©, which
testimony was barred by State v. Murray, 3?5 S.E.24 405 (W Va. 1988)

Second habeas counsel failéd to subpoena, call and questlon YO

- 111, who could have testified as to the State’s knowzng use of perjured
‘ teshmony e

" Second habeas counsel faﬂed to raise first habeas counsei § falure to raise

trual counsel’s faflure to object to the rebuttal testimony of T, B
and RO OB ,Jr., who were not on the State’s witness hist and

who were therefore surprise witnesses in violation of Brady v. Maryland, 373
U.S. 83, 10 L.Ed.2d 215, 83 8.Ct. 1194 (1963), which held that a defendant’s
constltu.tlonal due process tights are violated where the State SUpPTesses

evidence materlal to the issus of guﬂt or innocence.

Second habeas counsel failed to raise first habeas counsel’s 1mpenmssxble ex

parte communication with the Court and the Preston County Prosecutmg

Attorney
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~

I Second habeas counsel and all previous habeas and trial counsel faled to raise
the | improper definitiorial reasonabie doubt mstruc’uen used by the Jury to '
convict the defendant. Do .

.On or abcut October 27, 2006 the Court conductad an Ommbus Heannw on. the
Petﬁloner s claim of Ineffective Assistance of Second Habeas Counsel. The Petitioner, Douglas
A. Redleski was present," 1 person and by counsel, David Grunau, at said hearmng. The

: Respondent appeared by Ronald Reece, Asgistant Prosecutmg Attomey of Preston County The
followifng witnesses testified in the Petitioner’s case 1 chief: Melissa Giggenbach and Gail M.
Voorhees. Both Ms. ngenbach and Ms. Voorhees were the Petitioner’s attomeys: in
g-connection with the Second Habeas Corpus Petition. The Respondent did not present any
switnesses. At the close of the heanng, Petitioner’s counsel made closing ergumerit to the Court
+and requested additional time to file & Supplemental Memorandum of Law and Authority with
-»ay,the Court. The Court thereupon with the concurrence of both the Petitioner and Respondent
:directed that Petiioner’s counse! file his Memorandum of Law by November 10, 2006, and that
the Respondent file his Memorandum of Law by November 17, 2006. The Court thereupon took
“the matter under advisement. At the Pefitioner’s request, the Court subsequently extended the
dates for both sides to file their memoranda to January 1, 2007. ‘

_ By Opinton Lettet dated January 3, 2007, the Court dented the Petitioner’s third habeas.

On January 16, 2007, Petitioner filed a Motion for Reconsideration of Denial of Writ of Habeas
Corpus. On February 21, 2007, the Court denied the Petitioner’s Motion for Reconsideration.
On February 27, 2007, thf: Petitioner filed his Notice of Appeal and Appellate Transeript
Request. -The transcript for the hearing on October 27, 2006, was filed on March 12, 2007, The
West Virgima Supreme Court of Appeals received the Petitioner’s appeal on April 17, 2007. On
July 9, 2007, the West Virginia Supreme Court of Appeals refused the Petitiorier’s Petition for

. Appeal. A petition for writ of certiorari with the Supreme Court of the United States was filed
on August 6, 2007. The petition for wnit of certioran was denied on October 1, 2007.

E. Fourth Habeas -

On or about J anuary 15 2010, the Petitioner filed a fourth Petition for Wnit of I—Iabeas
Corpus with this Court denoted as Ctvil Action No. 10-C-13 (the fourth fabeas). . :

: Attomey Peter D. Dinardi was appomtud to represent the Petitioner by order entered May-
4,2010. Attorney C. Matt Rollins was appomted to represent the Pefitioner as Mr. Dinardi’s co-
counsel on October 21,.2010.

On August 31, 2010, the Petztloner s Losh v, McKenzze Checklist was ﬁled aHegmg the
following g:counds _

By Trial court lacked jurisdiction; :

'3, Indictment shows on face no offense was commutted;

14, Consecutive sentences for same transaction;
16. Suppression of helpful evidence by prosecutor;

10
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- 17. State’s knowing use of perjured testimony;
21. Insffactive assistance of counsei '
22. Double }eopardy,
+23, Irregularities i in arrest;
27. Irregularities or errors 1n arraignment;
© . 28, Challenges to the composmon of grand jury or its procedures;
28. Failure to provide copy of indictment to defendant
30. Defects in indictment;
37. Non-diselosure of Grand Jury minutes,
.. .41, Constitutional errors m evidentiary rulings;
- 42, Instructions to the jury,
. - 44, Claims of pre}udmal statements by prosecutor,
. 45, Sufficiency of evidence;
47. Defendant’s absegce from part of the proceedmgs
50. Severer sentence than expected; ‘
+ 51. Excessive sentence;
54. Any other grounds (state specific grounds):

On an attached page, the Petltioner also alleged the foiiowmg add:tlonal grounds

L Improper prejudzcnal testimony of M . v B}
2, Right to confront violated by the improper prejudlcmi testimony of M
P

3. Testmmny obtained through Deputy Sheriff Ken Wotnng, 1n concem with ‘
1tems obtained through invalid Search Warrant;

4.. Improper use of ‘presume” and “presumed”” in Juzy Tnsfmctlor\s

5. No witness sequestration;

6. Improper Reasonable Doubt Instruction;

7. Improper Grand Jury Proceedings;

8

S,

1

.. Identical Counts contained in the Indictment;
- Multiply [s:c] punishments for the same transaction;
0. Cumulative effect of errors.
A
Also histed as an n attached ground but “Whlted-out ” ig a ground alleged as “Improper Jury
Instructions.” Again, as with the third habeas in this Court, Petitioner’s August 31, 2010
. Checklist contains the followxng Certificate of Petitioner, which Certification was executed by

the Petitioner:

My attorney has advised me that I should raisé each and every ground .
‘which I feel may entitle me to habeas corpus relief. My attorney has further .
advised me that any grounds not so raised ate waived by me and may not ever be
raised in State Court. I do not wish to raise of the grounds checked and initiated
above, and knowngly waive them.

11
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- : - A'fter extensmns were granted by the Ceurt the Pet1’s1oner ﬁled h1s Petztlon for. Writ of )
: Habeas COIPU..: on Apnl 11 2u11 : , . o

Thereaﬁer on.or about May 17, 2011 %he State filed. Respondent s Momn to Dismiss
and Angwer to Petition. On May 18, 2011, Peunoner filed his Amended Petrtion for Writ of
Habeas Corpus. On May 27, 2011, the State filed Respondent’s Memorandurn in Support of
Motion to Dismiss. Pehtzoner 3 ResponSe to Respondent s Motmn to D1snnss was- ﬁled on June

6, 2011.

A Second Amtended Petition for Fourth Writ of Habeas Corpus was filed by the Petitioner
onJuly 29, 2011. Petitioner alieged two primary grounds 1n his Second Amended Petiton: 1)
[neffective Assistance of Counsel, and 2) Petitionler’s Recidivist Conviction was Unlawful and
Unconstitutional. More spemﬁcaﬂy, Petitioner dlleged the following SITOtS with respect to his

ptior counsal 7

13. Pet:tzoner alleges the followmg errors an the part [oﬂ his [thlrd] habeas
_counsel: .

a) He never challehged the farfure of Petitioner’s first habeas counsel to
question trial counsel’s failure to attack the invalid information submitted by the
Prosecuting Attorney regarding the recidivist statute. The Prosecuting Attorney

- amended thé information the day before senteficing and long after the verdict. As
such, Rille 7e of the W.V.R. of Criminal Procedure was violated. Said rule-
requires that any such amendment occur before the verdict and therefore viclated
the defendant’s right to be confronted with the facts charged in the entire
information and amended mformation and is a violation of the ma ndatory and
;unsd;ctxonai reqmrements ef West Virginia Code §61-11-19.

b) The second habeas counsei failed to challenge the faﬂure of the first
habeas counsel to question trial counsel’s fatlure to spectfically object to the '
hearsay testimony of M P} regarding statements allegedly made by
Vi B . Thus type [of] testimony is prohibited by State v Murray,
375 S B.2d 405 (W Va 1998). Murray specifically prohibits the type of hearsay .
tesnmony 1 questton; trial counsel faled to object {te} this .

_¢) Further, all pnor habeas counsel and trial counsel failed to raise the -
issue or object to the testimony of . P" -° andC . "Br 1 asexpert
witnesses when they had never been disclosed as experts by the State and as such,
the jury may have placed undue weight on their testimony which mn turn the result
" of which would have likely led to the Petitioner’s acquittal or the overturmng of
the conwchon at the pI‘lOI‘ habeas proceedings. I

d} The th1rd habeas counsel fa11ed to challenge the faxim‘e of the second
habeas counsel’s fatlure to ehallence the rectdtvist portions of Mr: Redleskt’s .

convzctlons
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_ u) Trial counsni faﬂed to object to the testlmcny of T B -and
Ry £ ., Ir. whowere not on the State’s witness list and who were
-- therefore surprise WltI’LeSSGS in violation of Brady v. Maryland, 373 U.S. 83, 10
1..Ed.2d 215 (1963); Trial counsel failed to object and both the first and second
habeas cournsel failed to raise this as meffectwe assistance of COUﬂSu] '

f) Depui:y Ken Wotnng sat in the Courtroom dunng the entlre tnal and
assisted the Prosecuting Attorney. He was called to testify durmg the State's case
in chief then later called as a rebuttal witness, Trial counsel fatled to object to
this; the Deputy should have been sequestered but trial ¢ounsel failed to ebject
and both of Petitioner’s previous habeas counsel failed to raise thlS 1S5Ue

v g) Deputy Wotring ¢ fesnﬁed as to ewdence adm1tted at trial as to personal
property being removed frofn & van on Petitioner’s property. Petitioner’s name
was on the search warrant and the search warrant identified the van as belonging
to the Petitioner. The van was never titled m the name of petitioner but despite
being told this irial counsel dld not object and neither previous habeas counsel

raise[d] this issue.

h) Previous habeas counsel and trial counsel’ were meffectwe for fallmg to
challenge the issue of Deputy Sheriff Ken Wotring sat in the Courtroom during -
the entire trial, testified toward the end of the State’s case in chief and then
testified as a rebuttal witness after listening to testimony in the trial.

i) Trial counsel faited to individually voir due jm 018 Who had
“connections” with law enforcement and/or the Prosecuting Attomey’s office.

Previous habeas counsel faﬂed to 1dent1fy this as ineffective assistance of counsel.

j) Previous habeas counsel and trial counsel farled to challenge the
imposition of a life sentence ‘based upon the recidivist statute being improperly
applied. The felopies in quéstion were consensual 1n nature and not violent. -
Petiironer contends that the intent of the recidrvist statute is to tmpnson for hfe
violent offenders and not offenders such as petn’::oner ‘ :

k) Trial counsel and all previous habeas counsel failed to challenge the
issue of reasonable doubt used by the jury to convict the defendant.

[‘14 ] Petitioner contends that although the Court could find one or two of these
harmless errors, the cumulative effect was such as to deny petitioner effective
assistance at trial and in previous habeas proceedings and but for the above stated
 reasons, the Petitioner would not have been convicted or his conviction would
have been overturned in the case of his prior habeas counsel..

13
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(Second Amended Pennon for Writ of Habeas Corpus at 3-5.) Petitioner also alleged the
following errorsin support of his contention that his ¢ reeldmst conviction was unlawful and
-unconstitutional”: “defective recidivist information;” “plaxn error in recidivist conviction and life
. sentence,” “the recidivist conviction was agaifist the- ‘weight of the evidence dnd’ contrary to the
Iaw ¥ and “Mr Redleski’s life:sentence wolates the pr0port10na11ty pnnczpie "

Pet1t10ner filed a Motzon to. Dlsqualzfy Proseeunng Attomey on Oeteber 3,2011. By
order entered October 17, 2011, the Court ordered that the Preston County Prosecuting
Attorney’s Office was dlsquahﬁed and a Special Prosecutor was appointed to avold the
appearance ofimpropriety. On October 26, 2011, the Court appointed William Mont Mllier the

“Tucker County Prosecutmg Attemey, as Spec1a1 Prosecutor 1n this matter.

On Febmary 15, 2012 the Court conducted an Onunbus Heanng of the Pet1t1oner s
fourth habeas: ; The Petitioner, Douglas A. Redleski, was present in person and by counsel, Peter
D. Dinard1 and C. Matt Rollins, at said heanng The Respondent appeared by William Mont

Milier, Spee:a[ ProSecutor ,

At the staﬂ: of the hearmg, the Respondent renewed the Motwn to DISI‘IIISS The Court
then granted the Motion to Dismiss based upon Losh v, McKénzie as to all the Petitioner’s
grounds with the sxception of ineffective assistance of counsel and also alfowed Petitioner to
develop the alleged 1ssue regarding the application of the recidivist statute. ' The following
. witnesses testified in the Petitioner’s case in ¢hief: David Grunau, Melissa Giggenbach, Edmund
Roll o, Natalie Sal, Gatl Voorhees Lipscomb, Virginia Hopkins, and Douglas Redleski. David
: Grunau Melissa Giggenbach, Natalie Sal, and Gail Voorhees Lipscomb were the Pefitioner’s

. attorneys 1n his prior habeas corpus petitions. Edmund Rollo was Petiioner’s trial and appellate
counsel. Virginia Hopkins was the Preston County Prosecutmg Attorney who tned the case
against the Petitioner. The Respondent did not present any witnesses. Af the closs of the
hearing, at the réquest of Petitioner’s counsel earlier in the heatng, the Court gave the Petitioner
and Respondent uiiti] the close of March 9, 2012, to file memoranda on the issue of the alleged
recidivism errors. ‘The Court took the matter under advisement. On March 8, 2012, the -

" Respondent filed hus memorandum of faw. On March 12, 2012, the Petmoner filed his.

mermorandum of Iaw

A, Clatms of }?etztloner

Petzt:oner alleged two primary g;rounds in his Second Amended Petition for Wit of
Habeas Corpus; 1) Ineffective Assistance of Counsel, and 2) Petitionér’s Rectdivist Conwetmn
“was Unlawful and Unconstitutional. More specmeally, Peumoner alleged the followmg eIrors
W1th respeet to his prlor counseI o o L ‘ :

13. Petmoner alleges the followmg eITOLS on the paﬁ {of] ins [thxrd] habeas
counsel: L

~ a} Henever ehnllenged the faiture of Petitioner’s ﬁrs‘t'habe_as'.cbun:sel to
question trial counsel’s fatlure to attack the mvald wformation submitted by the

14
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Prosecuting Attorney regarding the recidivist statute. The Prosecuting Attormey
- amended the information the day before seatencing and long after the verdict. As
‘such, Rule 7e of the W.V.R. of Criminal Procedure was violated. Said rule
requires that any such amendment occur before the verdict and therefore violated
the defendant’s right to be confronted with the facts charged in the entire
information and amended information and is a violation of the mandatory and
qu‘LSdiCtIDnaI requirements of West Vlromm Caode §61-11- 19 -

" b) The second labeas counsel failed to challenge the faﬂure of the first
habeas counsel to question trial counsel’s failure to spectfically object to the
- hearsay testzmony of M: P! - regarding statements allegedly made by
Vi B . This type [of] testimony is prohibited by State v. Murray,
375 S.E. 2d 405 (W Va 1998). Murray specifically prohibits the type of hearsay
testmony in question; tral counsel failed to object [to} this.

) Further all prior habeas counsel and trial counsel failed to raise the
1ssue or object to the testimony of M P jand ©& s Booe oas expert
witnesses when they had never been disclosed as experts by the State and as such,
the jury may have placed undue weight on therr testimony which in tum the result
of which would have lﬂcely led to the Petitioner’s acquittal or the overturnmg of
the conwctwn at the prior habeas proceedings. A

- d) The third habe:as counse} failed to c_:hailenge the failure of the second
habeas counsel’s faillure to challenge the recidivist portions of Mr., Redleski’s

convictions.

¢) Trial counsel failed to object to the testimony of Ti. s Buskingy.” ; and
R..i-ad E 11 R a, JT. who were not on the State’s witness list and who were
therefore surprise witnesses in violation of Brady v Maryland, 373 U 8. 83, 10
L.Ed.2d 215 (1963). Trial counsel failed to object and both the first and second
habeas counsel failed to raise this as meffective assistance of counsel.

_ f) Deputy Ken Wotning sat in the Courtroom during the entire frial and -
assisted the Prosecuting Attorney. He was calied to testify during the State’s case
in chief then later called as a rebuttal witness. Trial counsel failed to object to
this; the Deputy should have been sequestered but trial counsel failed to object
and both of Petmoner s previous habeas counsel faﬂed to ratse this issue.

g} Deputy Wotning testified as to ewdence admitted at tnal as to personal
property being removed from a van on Petitioner’s property. Petitioner’s name
.was on the search warrant and the search warrant identified the van as belonging
to the Petittoner. The van was never titled in the name of petitioner but despite
being told this trial counsel did not object and netther prewous habeas counsel

razsy[d] thus issue.
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h) Previous habeas counsel and mai counsel were meffeczwe fer failing to
challenge the 1ssue of Depu ty Sheriff’ Ken Wotring sat in the Courtroem during
tHe entire‘trial, testified. towird the end of the State’s casé in chief and then

"Sﬁf ed asa rebuttal w1tness after hstemng to testzmony m the trial.

1) Trlal counsei fatled to mdmduaﬁy voir dize j _]LI‘DIS ‘who had
“connections” with law enforcement and/or the Prosectting Attorney’s office,
Prewous habeas counisel failed to identify this as meffectwe assistance of coursel.

1) Previous habeas counsel and tnal eounsel failed to cheiienge the

- umposition of a life sentence based upon the recidivist statute bemng improperly
apphed. The felontes in question were consensual in nature and not violent.
Petitioner contends that the mtent of the recdivist statute 1s to unpnson for life
violent offenders. and not offenders such as petzt}oner :

L . k) Trial counsel and all prekus habeas counsel failed to chellenge the ‘
issue of reasonabie deubt used by the Jury to convict the defendant

f14. } Petitioner contends that aIthough the Court could find one or two of these

- harmless errors, the cumulative effect was such as to deny petitioner effective -
assistance at trial and in previous habeas proceedings and but for the above stated
reasons, the Petitioner would not have been convicted or his conviction would -
have been overturned 1 in the case of hus pnor habeas counsel.

(Second Amended Petition for [Fourth] Writ of Habeas Corpus at 3 5.) Petitioner also aIZegecl

. the-following errors in support of his contention that tus “recidivist conwct:on was unlawfu] and
“unconstitutional”; “defective recidsvist information,™ plain error in recidivist conviction and life
sentence,” “the rectdivist conviction was against the We1ght of the evidence and contrary to the -
faw,” and “Mr Redleslki’s life sentence violates the preportmnahty prnciple.”

' B. Legal Ste_mderd-

The standerd for prevasilﬁg on a claim of iﬁe-ffectlve ass1etance of counsel in West
Virginia 1s found in State ex rel. Bess v. Legursky, 195 W.Va. 435, 465 S.E.2d 892 (1995). In
that case, the West Virginia Supreme Court of Appeals held at Syllabus Point 1 that: '

In the West V1rg1ma courts, clazms of ineffsctive assistance of counsel are to be
governed by the two-pronged test established in Stdckland v; Washington, 466.
U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): . (1) Counsel’s performance
was deficient under an objective standard of reasonableness and (2) there is a
reasonable probability that, but for counsel’s unprofessmnal errors, the result of
the proceedmgs would have been different. .. : :

Id. (Citing Syl. Pt. 5, State v M:Her 194 W.Va. 3, 459 S.E. 2d 114 (1995)) The Court goes on
. to hold at Syllabus Polnt 2 in Bess that .

16



In reviewing counsel’s performance, courts must apply an objective standard and
determine whether, in light of all the circumstances, the identified acts or '
omissions were outside the broad range of professmnally competent assistance
while at the same tune refraining from engaging in hindsight or second-guessing
of trial counsel’s strategic decisions. Thus, a reviewing court asks whether a
reasonable lawyer would have acted, under the circumstances,.as defense counsel

acted in the case at 1ssue

1

See also SyI. Pt 6, State'v. Miller, supra.
Wesf: V1rg1ma Code § 53-4A-1(a} provides, in part that:

[a]ny person convmted of a erime and mcarcerated under sentence of -
1mp,r_130mnem therefore who contends that there was such a denial or miringement
of his nghts as to render the conviction or sentence void under the Constitution of
the United States or the Constitution of this State, or both,... or that the conviction
or sentence 1s otherwise subject to collateral attack upon any ground of alleged
error heretofore available under the common law or any statutory proviston of this
State, may ... file a petition for a wnt of habeas corpus ad subjiciendum, and
prosecute the same, seeking release from such illegal imprisonment, correction of
the sentence, the setting aside of the plea, conviction and sentence, or other relief,
if and only if such contention or contentions and the grourids in fact or law relied
upon in support thereof have not been previously and finally ad udicated or

_ waived m the proceeding which resulted in the conviction and sentence, or in &

: proceedmg or proceedings on a pmor petition or petitions filed under the
provisions of this article, or in any other proceeding or proceedings which the
petitiorier has instituted to secure relief from such conviction or sentence.

The West Virginia Supreme Court of Appeals has held that:

[aln omnibus habeas corpus hearing as contemplated 1n W.Va. Code, 53-

4A-1 et seq. (1967) ocours when: (1) an applicant for habeas corpus 1s

- represented by counsel or appears pro se having knowingly and intelligently
waived his right to counsel; (2) the tnal court inguires mto all the standard

© grounds for habeas corpus relief; (3) a knowing and intelligent watver of those
grounds riot asserted 1s made by the applicant upon advice of counsel unless he -
knowingly and intelligently warved his right to counsel; and (4) the trzal court

. drafts a comprehensive order including the findings on the merits of the 1ssues
addressed and a notation that the defendant was advised concerning his
obligations to"ralse all grounds for post-conviction 'rehef in oneiproceeding.

Syl Pt. I, Losh V. McKenZIe 166 W.Va. 762 277 S.E.2d 606 (1981).

Article 3, Section 14 of the Constitution of the State of West Vlrglma assures the right to
assxstancc of counsei in a criminal proceeding, a right also assured by the Sixth Amendment to

17

122

R



the Const1tut1on of the Unzted States, “The nght of a cnr'nnai defendant to assmtance of oounsel

123

includes the nght to effective asszs"anoe of counsel ? Sy1 Pt 1 Colev W}nt., 180 W Va 39J, .

376 S E 2d 599 (1988)

To prevati piil post~oom ction habeas corpus prooeedmgs the “pehtzoner has the burden '
of proving by a preponderance of the evidence the allegations contamned in his petition or’
affidavit which would warrant his release.” Syl 'Pt. 1, R part State ox ref. Sooi:t v. BoIes 150
W.Va. 453 147 S E. 2d 486 (1966). : : :

“[Our} [p]ostconvzotlon habeas corpus statute .. clearly contemplates that [a] person-
who has been convicted of a crime is ordinanly entitled, as a matter of right, to only one
posteonviction habeas corpus proceeding[.]” Syl. Pt 1, Markley v. Coleman, 215 W.Va 729,
601 S'E.2d 49 (2004) (per cunam) (alterations i the ongmai) {quoting Syl. Pt. 1, 1z part, szson
v. Dale, 173 W.Va. 681, 319 5.E.2d 806 (1984)). “A prior omiubus habeas corpus hearing is res
Judicata as toall matters raised and as to all matters known or which with reasonable diligence
could have been known; however, an applicant may still petition the court on the following
grounds: ineffective assistance of counsel at the omnibus habeas corpus hearing; newly
discovered evidence; or, a change in the law, favorable to the applicant, whick may be applied
retroactively.” Syl. Pt. 2, Markley, 215 W.Va. 729, 601 S.E. 2d 49 (guotmg Syl. Pt. 4 Loshv.
McI{enzze 166 W.Va. 762 277 8.E2d 6(}6 (1981)). .

Fmdmgs of Faot and Conclusmns of Law

On February 15, 2012, the Court conducted an Omnibus Heartng in the 1nstant petmon
. The Petitioner was present, tn person, and represented by his attorneys Peter D. Dinard: and C.
Matt Rollins. The Respondent Warden was represented by William Mont Miller, Special
Prosecuting Attorney The Respondent Warden thersupon renewed his Motion to Dismiss the
Instant Petrtion under Rule 4(c), Rules of Procedure for Habeas Corpus Proceedings, alleging
that summary dismissal was appropniate because all grounds for relief had been previously
~watved or been ra1sed and previously decided in the Petitioner’s three prior Habeas Corpus
Proceedings. After hearing the argument of counsel, the Court granted the réspondent’s Motion,
- except on two grounds . (1) ineffective assistance of Third Habeas Corpus Counsel and (2)
Recidivist Conviction was Unlawful and Unconstu:ut:onal : : :

he Petitioner, thereupon, presented the tes‘mmony of David Grunau who represented the
- Petitioner on the Third Habeas; Melissa Giggenbach, who represented the Defendant on the -
Second. Habeas; Edmund J. Rollo, the Petitionér’s trial attormney in the underlying felony tdal;
Natdlie J. Sal, who represented the Petttioner on tus first habeas; Gail Voorhees Lipscornb, who
represented the Petitioner in fus Second Habeas; Virgmia J. Hopkins, Prosecuting Attorney in
Petrtioner’s underlying felony trial; and the Petitioner, Douglas Redlesk1 The Respondent d1d

not present any evxdence

_ Fo.‘dowmg the presentatzon of the ewdenee oounsel for the Petitioner requested the
opportunity to filea Memorandum of Law and Authority with the Couﬂ and without’ objectlon,

& Sée Seconded Amended ?etmon filed July 29,2011, at 2-14 that asserts these two grounde
: 18



the Cotrt ordered that the Petitioner and Réspondént file any mermorandum of law that they
desire to file by March 9, 201 2. Th‘5 curt theraupcn iook the matter under adwsement,

'On March 8, 2012, the Petitioner uled | memorandum of law On March 12, 2012 the
Respondent filed a memorandum of law. . : :

A, Ineffective Ass'istance of Third Habeas Coungel

The Petitioner asserts third habeas counsel was ineffective for the reasons set forth in
subpart E, (A) set forth herein (claims of petitioner). In ordér to find ineffectve assistance of
ccounsel; the Court must apply the Strickland test and determine if: “(1):Counsel’s performance
swas deficient-under an objective standard of reasonableness; and (2) there is a reasonable
vprobabﬂlty that, but for, counsel’s unprofessional errors, the result of the proceedmg would have
bcen d1ff'erent " Syi Pt. 1, Bess, 195 W.Va. 435 465 S.E. 2d 892 (c;tatwn ormutted).
In the nstant case, the PGUHORBF has failed to meet- both prongs of the Stmkland test
The Court-finds that there 1s no testimony that Attorney Grunau's performance was defictent
‘under an objective standard of reasbrableness or that there isa reasonable probability that but for
his errors, the result of the proceeding would have been different. The principal 1ssues that the
Petitioner addressed through the testimony of his former habeas corpus, David Grunau, concern
the recidivist statute and the contention of Petitioner that his recidivist conviction was unlawful
and unconstitutional. However, the Petitioner acknowledges that Attorey Grunau pursued
numerous allegations that Second Habeas Counsel was ineffective in this regard. Specifically,
Petitioner acknowledges that third habeas counsel asserted in the third habeas petition:

d. Second habeas counsel failed to challenge the Trial Court’s imposition of a life”
sentence based upon the Recidivist Statute, which was improperly applied
“because the felonies triggering the Recidivist Statute were consensual 1n nature-
and not violent as required by law. Although the first habeas counsel broached
the subject briefly in the First Habeas Petition, Judge Reed did not specifically
address the issue, instead perfunctorily stating that the sentence was not -
excessive, The issue was thcrefore not res ]udzcaz‘a and shouid have been ranscd

by second habeas counsel #

g. Second habeas counsel never challenged first habeas counsei s fallure to .
challenge trial counsel’s failure to attack the invalid information submxtted by the

" Prosecutor regarding the Recidivist Statute; this mformation was’ amended the day
before sentencing and well after the verdict, and as such violates Rule 7(e) of the:
West Virginia Rules of Criminal Procedure, which requires such amendment
oceur, if at all, before the verdict.

(Amended Third Petmon for Writ of Habeas Corpus in Civil Action No. 04-C-206 at 4.) The

Petitioner has not shown that Mr. Grunau’s performance was deficient under an objective
standard of reasonableness or that there was a reasonable probability but for counsel’s
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unprofessmna} errors the result of the pro ceedmgs Would have been chfferent Accordmgl Y, the
Couﬁ: ﬁﬂdﬂ that th]S ground 18 Witheut ne—n - : :

o B._R‘ecrdmst C'onvrctlon Un'llawfu_l and Unednetrtutienai -

The Second Amended Petition conténds that the Petitioner’s Recidivist Conviction was

- unfawful -and unconstitut:onal in the following regard: 1) defective recidivist information; 2)

plam error'in tecidivist donviction and life sentence; 3) recidivist conviction against weIght of
ewdence and contrary to the law; and 4) I1fe sentence v1olates the proportionality pnnczp%e

The Court finds and concludes that these contentlons were not asserted in the First

Habeas Proceedmg and are, therefore, warved under Losh v. McKenzie. Even if not constdered
-to have beenwaived in the first habeas proceeding, these contentions were raised by Attorney
Grunau in th&Third Habeas Corpus Proceeding. Specifically, Attorney Grunau asserted grounds
d and'g, as noted above, which pertain to the recidivist information at sentencing. . In its Opinlon
Letter dated January 3, 2007, the Court demed the third habeas. Petitioner’s current habeas
counsel argues that the Court did not-make specific Fmdmgs of Fact and Conclusions of Law on
issues regarding the recidivist information and sentencmg in that 0p1n10n Letter However the
Court specifically: noted ‘

- With respect to grounds b through / of the Petitioner’s Claims of Ineffective
Assistance, i the instant case, the Court finds and concludes that second habeas
counsel was not ineffecttve for failure to raise these grounds because they and
their expert, Attorney Herndon; detefmined that these 1ssues were either without
merit or would not meet the second prong of the Strickland test because of what

. Mr. Herndon characterized as the “overwhelming we ight of evidence in this

ki

case.

(Oprmion Letter dated .fanuary 3,2007, at 13 ) In other words the Petitioner’s expert witness,
Attorney Herndon, testified at the second hebeas corpus ommbus hearing that the only
significant 1ssue that he coild «entify on an ineffective assistance of counsel clatm in this case
was the issue involving multiple counts using 1dentical language in- the inchctment. Therefore,
the 1ssue of the recidivist nformation was not only waived at the first habeas but also discounted
by Petitioner’s expert witness at the second habeas as wathout merit and the Court so found.

Assuming erguéndo the asserted grou’n'ds' concerning the recidivist information and .
conviction Have not been heretofore waived and finally decided, these grounds are thhout ment.
W Va. Code § 61-11-19 (1943) {Repl Vol. 2010} states: :

Tt shall be the duty of'the prosecutrng attomey when he hag knowledge of
formeer sentence or sentences to the penitentiary of any person convicted of an
offense punishable by confinement 1n the penitentiary to give information thereof
to the court immediately upon conviction and before sentence. Said court shall,’
before expiration of the term at which such person was convicted, cause such
person or prisoner to bé brought before it, and upon an information filed by the
prosecuting attorney, setting forth the records of conviction and sentence, or

20.
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. convictions and sentences, as-the case may be, and alleging the 1dentity of the

“prisoner with the person named n each, shall require the prisoner to say whether
‘he is the same person or not. If he says he is not, ér remains silent, his plea, or the

. fact of his silence, shall be entered of record, and a jury shall be rmpanelied to
inquire whether the prisoner is the same person mentioned in the several records.
If the jury finds that he is not the same person, he shall be sentenced upon the .
charge of which he was convicted as provided by law; but 1f they find that he is
the same, or after being duly cautioned 1f he acknowledged in open court that he
15 the same person, the court shall sentence him to such further confinement as is
prescribed by section eighteen of thls artwle on a second or third conwduon as the
case may be. -

The clerk of such court shall transmit a copy of said information to the

- warden of the penitentiary, together with the other papers required by the
provisions of section ten, arficle eight, chapter sixty-two of the.Code of West
Virginia, one thousand nine hundred thirty-one.

: Nothing'contained herein shail'be construed as repealing the provisions. of

. section four, article eight, chapter sixty-two of the Code of West Virgmia, one
thousand nine hundred thirtysone, but no procseding shall be instituted by the
warden, as prDVIded therein, if the trial court has determined the fact of former
cormctlon or convictions as provided heremn.

The West Virgmza Supreme Court of Appeals has stated:

- Under W.Va, Code, 61-11-19 (1 943) a recidivist proceedmg does not
tequire proof of the triggering offense because such triggering offense must be
proven prior to the invocation of the recidivist proceeding, At the recidivist
proceeding, proof of the prior felony or felonies conviction that are used to
establish the recidivist conviction must be shown. Siich recidivist convictlon will
then be used to enhance the genalty of the underlying triggering conviction,

Syl. Pt. 3, State v. Wyne, 194 W. Va;B 15 460 S.B.2d 450 (1995). The prosecutﬂr is required to
file an mforrnatlon that 1dent1ﬁes “the records of conviction and sentence, or convictions and
sentences, as the case may be, and alleging the identity of the prisoner with the person named 1n
each[.]? W.Va. Code § 61-11-19, “These records obviously relate to the prior felony
convictions of the defendant and not the conviction that triggers the recidivist charge.” Wyune,
194 W.Va. at 317, 460 S.E:2d at 452. The conviction triggering the recidivist charge is the
conviction recerving the enhanced sentence. Id. Rule 7(e) of the West Virginia Rules of
Criminal Procedure does not control the filing of the information. Rather, the mformation
referred to n Wy_rg 18 the wformation contemplated by W.Va. Code § 61-11-19.

The Petitioner’s argument that the remdmst mformation was amended 1s without merit
because i actuahty the only “amendment” was a statement filed by the State, without objection, |
of the triggering offense 1t asserted should have been enhanced. (See Trial Transcript at 990. )
However a statement of the tnggenng offense was not necessary See id, at Syl. Pt. 3.
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The Supreme Cour“t mn State ex rel Apelebv v, Recht 213 W.Va. 503 511 (200’)}, stetes

Under West Vh ginia a Code §§61- 11 18 & 19, the n'nposxtxon ofa hre

. sentence is not “definite, immediate and largety automatic.” The State not only”
retains the discretion to decide when to pursue récidivist sentencmg (or to decide
1ot to.so proceed), but the separate nature of the recidivist proceedmg requires the
State to satisfy a number of requirements, such as: (1) filing a written 1nformation,
Syl. Pt 1, State ex rel. Cox v. Boles, 146 W.Va. 392, 120 S.E.2d 707 (1961); (2)
proving “beycmd a reasonable doubt that each penitentiary offense, including the
prineipal pemitentiary offense, was committed subsequent to each preceditig

- conviction and sentence(,]” Syl., State v. McManms, 161 W.Va. 437, 242 S E.2d
571 (1978); and (3) proving beyond a reasonable doubt to the jury the identity of
the defendant. W.Va. Code § 61-11-19; Syl. Pt. 4, State v. Vance, 164 W.Va.
216,262 S.E. 2d 423 (198{}}

This procedure was foIiowed i this case. A review of the Petitioner’s underlying felony case
and the recidivist proceedings show that on August 26, 1996, the Petitioner was informed by
Circuit Judge Halbritter that an information was filed pursuant to W.Va. Code §§ 61-11-18 and
61-11-19. The information was read to the Petitioner by Judge Halbritter and the Petitioner was
wnformed of his rights. (Trial Transcnpt at 850.) Importantly, the Court notes the information
also contained Exhibits A”, B, and C°, This Court notes that from the transcript of this

' proceeding, the Defendant and hus tral counsel acknowledged that they had a copy of the
. tecidivast formation and its attachments. (Seg1d.} After being informed of his rights, the

Petittoner electéd to stand silent to the nformation and the Court thereupon proceeded to set the

- matter for trial. (Id_ at 854.)

A Jury tr al on the recidivist mfoz‘mauon was conducted on September 16, 1996. @ 1.
at 857.) At that time the Prosecuting Attorney, Virginia Hopkins, presented the following
witnesseg in-the-State’s casé i chief: Roger L. Graham, Deputy Shenff of Stark County Sherift’s
Office, Canton Ohio; Jeff Robertson, Preston County Sheriff’s Department; Steven King, latent
fingerprint examiner, West Virginia State Police Forensic Laboratory; and Robert Parenti, State

“of Obio, Aduit Parole Officer. The Petitionér presented no witnesses. The jury, at the

conclusion of all the evidence, afier hearing the testimony presented and considering the exhibits

and ev1dence presented and after heanng the argument of counsel, returned a verdict finding:

fi&sﬂﬁ_sy_ﬁ
.. WE, THE JURY, FIND THAT THE DEFENDANT, DOUGLAS
REDLESKI, . , LT

7. Exhibit A — Judgment Enu.ry, Court of Common Pleas Stark County, Ohio State of Ofo v_Douglas

Red!eskx Case No 77-7090
L Extubit B — Judgment Entry, Court of Ccmmon Pleas, Stark County, Ohio State of Ohm v Dougla

Andrew Redleski, Case No 90-0223
¥ Extubit C - Judgment, District Court for the 253% Iudiczal Dustrict, Chambers County, Texas Staté of

Texas v_Douglas A Red[eskz Case No 5303
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Xl - o 11 IS NOT

THE SAME PERSON WHO'WAS PREVIOUSLY €CONVICTED AND
SENTENCED FOR THE FELONY OFFENSE OF AGGRAVATED ROBBERY
IN THE COURT QF COMMON PLEAS OF STARK COUNTY, OHIO, IN THE
YEAR 1977, AND WHICH FELONY CONVICTION HAS NOT BEEN

REVERSED OR SET ASIDE.
SECOND ISSUE CL -

. WE, THE JURY, FIND THE DEFENDANT, DOUGLAS
REDLESKI, o |
X} IS - | Il IS NOT

THE SAME PERSON WHO WAS PREVIOUSLY CONVICTED AND

" SENTENCED FOR THE FELONY OFFENSE OF BURGLARY OF
HABITATION WITH INTENT TO COMMIT AGGRAVATED ASSAULT IN
THE DISTRICT CGURT OF CHAMBERS COUNTY, TEXAS, IN THE YEAR
1983, AND WHICH FELONY CONVICTION HAS NOT BEEN REVERSED

OR SET ASIDE.
THIRD ISSUE _

~ WE, THE JURY, FIND THE DEFENDANT, DOUGLAS
REDLESK, - - |
X] IS o (] NoT

i

THE SAME PERSON WHO WAS PREVIOUSLY CONVICTED AND
SENTENCED FOR THE FELONY OFFENSE OF AGGRAVATED ASSAULT
IN IN THE COURT OF COMMON PLEAS OF STARK COUNTY, OHIO, IN
THE YEAR 1990, AND WHICH FELONY CONVICTION HAS NOT BEEN

 REVERSED OR SET ASIDE.

(Verdict Form 1 Case No 96-F-14.)

. The record of the trial on the recidivist information clearly shows the jury was presented
* with testimony and extubits through the State’s case m chief regarding the alleged prior felony -
offense dates, convictions, and sentencing of Petitioner. : .

23
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1977 Stanc Ccuntv O.‘mo Felony Aacravated ‘?.obberv Convzcnon o

S I‘lCIUde among thc ethna presented to tne Jury was: Exn1b1t 4 NIarch 5 1996 Ohxo -
.Aggravated Robbery Fmaerpnnt Card; Exhibit 12,1977 Indictrnent from Snam County, Oth L
and Exh;bxt 10,2 }oumal entry from the Stark ‘Couity Court of Common pleag showma* the' - '
Petitioner’s ;ndzctment convmtlon and superwsed reiease on parole.- These exh1b1ts show the

'followmo

Offense "F elony Aggravated RoBb‘e}}f

Offense date: February 12, 1577 (Indictment - State’s Exhibit 12)
Indictment date: February 24, 1977 (Indictment — State’s Exhibit 12)
Conviction date: March 11, 1977 (State’s Extiibit 10) '
Sentence date: Apni 15, 1977 (State’s EXhlbIt 10y

b e

1983 Chambers County, Texas, Burglary of a Habstation
Wzth Intent to. Commit Agggavated Assault Convmtlon

In addition, Exh1b1t 9, State of Texas Fmgerpnnt Card, and Exhibit {, State of Texas
Minutes from District Court; ‘placing Petifioner on probation for conviction of Felony Burglary
of Habitation with Intent to Commit Aggravated Assault, show: _

Offense: Felony Burglary of 2 Habitation with Intent to Cormmt Aggravated Assault _
Offense date: March 7, 1983 (State’s Exhibit 1)

Conwctmn date. April 29,1983 (State’s Exhibit 1)

Sentence date April 29, 1983 (State § Ethmt 1}

T N

199{} Stark wountv, tho Felomous Aggravated Assault Conviction

"In addn&xon, Exh1b1t 5, photograph from Sta.rk County, Ohto, bookmg, March 22, 1991,
Exlithit 13, certitied copy of 1990 md1ctment from S‘ta.rc County, Ohio; and E&hlblf 11 Stark

County J oumai entry show:

" Offense: Felonious Aggravated Assault
Offerise date: March 22, 1990 (State’s Exhibit 13) -
Indictment date: April 27, 1990 (State’s Exhibst 13)10
Conviction date. June 14, 1990 (State’s Exhibit 11)

- Sentence date: June 14 1990 (State’s Exhibit 11)

SEACE I

- Accordingly, despite the Petitioner’s claims that the State of West V:rgima taﬂed to
prove the date each offense charged m the recidivist information was committed, the record of -
the trial of the Petitioner on the recidivist information shows that ﬂ‘liS mformat:on was presented

and conmdered by the Jury as heremabove noted

, 0 The Indictiment contains a specification that the Grand Jury for Stark Couaty, Ohio, also found that the
. Defendant, Douglas Andrew Redlesla, had prevmasiy been cowmted of ot pied gullty m 197 7 to Aggravatad

Robbery in Stark County, Oluo _—
' - 24



In addition to the issue of' the alleged unlawﬁ.ﬂ and unconstitutional reczdmst
wnformation, the Petitioner also alleges ineffective assistance of Third Habeas Counsel because
he failed to argue meffective assistance of the Petitioner’s sentence under: the proportionality
principle This issue, however, has previously been raised with respect to prior habeas clamms
where the t3sue of an excesstve sentence was raised. For this reason, the issue has been
previously raised and ruled upon. Nonetheless, assuming arguendo that this Court has not
addressed the argumnent, the Court applies the following test: '

The appropriateness of a Irfe recidivist sentence under our constitutional
proportionality provision found in Article I1I, Section 5 {of the West Virginia
Constitution], will be analyzed as follows: We give initial emphasis to the nature
of the final offense which triggers the recidivist life sentence, although
consideration is also given to other underl ying convictions. The primary analysis
of these offenses 1s to determine if they involve actual or threatened violence to-
the person since crimes of this nature have traditionally carried the more serious
penalties and thercfere Jjustify application of the remdmst statute

Syl. Pt. 4, Wyne 194 W.Va. 3 15, 460 S.E. 2d 450 (citations omxtted) In addrtion, the Court has

" stated:

In determining whether a given sentence violates the proportionality
. punciple found in Article ITI, Section 5 of the West Virginia Constitution,

. consideration s given to the nature of the offense, the legislative purpose behind
the punishment, a comparison of the pumishment with what would be mflicted mn
other jurisdictions, ﬂnd a companson with other offenses mthm the same

. qu'ISCIICfI{)n

Syl. Pt. 5,.Wanstreet v. Bordenkircher, 166 W.Va. 523, 276 S.E.2d 205 (1981). Emphasis’is not
placed solely on the triggering offense because “the recidivist statuts is also destgned to enhance
the penalty for persons with repeated felony convictions, i.e., the habitual offenders.” Id., 166
W.Va. at 534, 276 S:E2d at 212. “{F]or purposes of proportionahty, the third felony 1s en‘atled
to more scrutiny than the preceding felony convictions since 1t provides the ultimate nexus to the
sentence.” Id. “A trial judge may impose sentences which run consecutively for multiple
convictions réndered on the same day 1n which one of the convictions is subject to enhancement
pursuant to W.Va. Code § 61-11-19 (1943).” Syl. Pt 2, State v. Harris, 226 W.Va. 471, 702

S.E.2d 603 (2010) (per cunam)

The Petitioner argues his triggering felony conviction of Sexual Abuse by a Carstaker 13
nonviolent and the sentence imposed upon his recidivist conviction therefore violates the
proportionality principle. A review of the record indicates Judge Halbritter’s consideration.of
Sexual Abuse by a Caretaker and-Sexual Assault in, the Third Degree as cnimes mvolving actual
or threatened violence, (Seg Trial Transcript at 1005.) Additionally, an analysts of the
Petitioner’s prior offenses — aggravated robbery, aggravated assault, and burglary habitation with
infent to commit assault — requires the conclusion that his prior offenses are all violent offenses.

25
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. Therefore gven 1f the Cowrt were to consider. Petztlonar g contentmn that h1s santence vlolates
the proportonality principle, the Court would find the argument Without merit due to.ths v1olent
offenses commutted over twenty years 1o addluon to the violenceof his tigpering dffenseas -

- found by Iudge Halbritter. ‘The trial transcript shows Judge Halbritter carefully reviewed on the -

% recorcl A_rtzcls 3, Section 5 of the West Virginia Constrcutwn as well as almost a dozen casés -
* - dealing with tha Proportionality Clause. (See Trial Transcrzpt at 1000-05.) Furthermore, the -
Petitioner’s sentence for his convictions running, consecutively with Petitioper’s sentence for
1mpnsonment for the remainder of his natural life is expressly penmtted ‘See Hartis, 226'W. Va.
at 476~77 702 S.E.2d at 608-09; State v, Housden, 184 W.Va. 171, 399'S.E.2d 882 (1990)

Conclusions

Based: upon areview of the entire record and 1n accordance with the Findings of Fact and
Conclusions of Law herein contained, the Court finds and conc}udes that the mstan% petition for

Writ of Habeas Corpus should be demed
- Ta the ruhng_ of the Court the E_’etltmner is saved hus objecizloné and exceptions.-
A duplicate original of this fetter has been Vﬁ}ed 1 the éfﬁcial court file.

Very truly yours,

Lawrance S. Milley/Jr., Ju&ge'
18™ Judicial Cirgdi

t

- LSMIwdlth
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IN THE CIRCUIT COURT OF PRESTON COUNTY, WEST VIRGINIA (

STATE OF WEST VIRGINIA, ex rel.
DOUGLAS A. REDLESKI, -

PETITIONER,
vs. o . }/CIVIL ACTION NO. 10-C-13

ADRIAN HOKE, WARDEN :
HUTTONSVILLE, CORRECTIONAL CENTER,

RESPONDENT.

ORDER DENYING PETITIONER’S FOURTH PETITION
- FOR HABEAS CORPUS RELIEF

On a former day, to wit, J anua.ty 15, 2010, came tﬁe Petitioner, Douglas

' Redleéki, and filed with this Court his original ..peti‘tion seeking a writ of habeas corpus ad

subjiciendum to be directed to Adrian ﬂol;e, Warden, commanding Respon&eﬁt to préduce th(m

body of the Petitioner before this Court to show éause why Respondent h-olds Petitioner in
 restraint of his liberty.

Attorney Petet D. Dinardi was appointed to represent-the Pétitionér by order

entered May 4, 2010, Attorney C. Matt R-olli.ns wa;s appointed to represent the Petitioner as Mr.
Dinardi’s co~couns§:i on October 21, 201 C. |

On August 31,2010, the Péti"tioner’s Losh v. McKenzie' Checklist was filed

alleging the foﬁowing grounds:

1. Trial court lacked jurisdiction; .

3. Indictment shows on face no offense was committed;

14, Consecutive sentences for same transaction;

16. Suppression of helpful evidence by prosecutor;

17. State’s knowing use of perjured testimony;

21. Ineffective assistance of counsel;

22. Double jeopardy; : . : ' (

1166 W.Va. 762, 277 S.E.2d 606 (1981).
| !




23,
27.
28.

- 29.
B
41,
42,
44.
45,
- 47,
50.

51.
54.

153

Irregularities in arrest;

Irregularities or errors in arraignment;

Challenges to the composition of grand jury or its procedures;
Failure to provide copy of mdrctment to defendant '
Defects in indictinent; o :
Non—dlsclosure of Grand Jury mlnutes

Constititional errors in evrdentxary rulmgs

Instructions to the juty; - :

Claims of prejudleral statements by prosecutor

Sufficiency of evidence;

Defendant’s absence from part of the proceedmgs

Severer sentence than expected;

Excessive sentence; :

_Any other grounds (state spec1ﬂe grounds)

On an attached page, the Petitioner also alleged the following additional

grounds:

fum—y

Y

Imyproper, prejudmlal testlmony of b . PL.o W

2. Right to confront violated by the i 1mproper prejumelal testzmony of N

pr 1} \. 3, .
Testimony obtained through Deputy Shenff Ken Wetring, in concern with

. items obtained through invalid Search Warrant;

=

G

: ”“\D?@.‘“JP\.U‘

Improper use of “presume” and presumed” in Jury Instructions;
No witness sequestration;

'Improper Reasonable Doubt Instruction;

Improper Grand Jury Proceedings;

Identical Counts contained in the Indictment;
Multiply [sic] punishments for the same ‘rransactmn
Cumulative effect of eITOrS.

Also listed as an attached gro'und but f‘whited—out,” is a ground aileged as “Impreper Jury

Instmctions g

After extensions were granted by the Court, the Pet1t1oner ﬁied his Petition for .

Writ of Habeas Corpus on Aprll 11, 201 1.

* Thereafter, on or about May 17 2011 the S‘{ate ﬁled Respondent § Motlon to

| Dismiss and Answer to Petition. On May 18, 2011, Petztloner filed his Amended Petmon for

Writ of Habeas Corpus. On May 27, 2011, the State filed Respondent’s M,e_morandum in
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Support of Motion to Dismiss. Petitioner’s Response to Respondent’s Motion to Dismiss Wﬂg

_ filed on June 6, 261 L.

A Second Amended Peﬁtion for Féill’fh Wﬁt of I‘—Ia.beas Corpus wés _ﬁléd by the
: Petﬁ_ioﬁe‘r on _july'ZQJ, 2011 '.E-’etitione;: ali-eged fwc') ':primé.ry. .gr_ounds. in gi$ Sécpnd,Amended
Petition: 1) Ineffective Assistaﬁc‘e of Counsel, and 2) Péﬁtioﬁér’é Recidivist Coﬁvic’tidﬁ_ was
Unlawful and Unconstitutional. M‘oré speciﬁcaﬂy, Petitioner alleged the foliéWing efror_s_ with

respect to his prior counsel:

13. Petitioner alleges the following errors on the part [of] hls {thzrd] habeas
counsel:

a) He never.challenged the failure of Petitioner’s first habeas counsel to

question trial counsel’s failure to attack the invalid information submitted by the
Prosecuting Attomney regarding the recidivist statute. The Prosecuting Attorney

. amended the informiation the day before sentencing and long after the verdict.
As stich, Rule 7e of the W.V.R. of Criminal Procedure was violated. Said rule
requires that any such amendment occur before the verdict and therefore violated (
the defendant’s right to be. confronted with the facts charged in the entire
information and amended information and is a violation of the mandatory and
jurisdictional requirements of West Virginia Code §61-11-19.

b) The second habeas counsel failed to challenge the failure of the first
habeas counsel to question trial counsel’s failure to specifically object to the
hearsay testimony of M®  PL.: regarcimg statements allegedly made by
V E - = This type [of] testimony is prohibited by State v. Murray,

375 S.E.2d 405 (W Va 1998). Marray specifically prohibits the type of hearsay '
testimony in quesnon trial counsel failed to object [to] thls '

¢) Further, alt prior habeas counsel and trial counsel failed to raise the
issue or object to the testimony of V. PP and C B.:i. ..as expert
witnesses when they had never been disclosed as experts by the State and as .
' such, the jury may have placed undite weight on their testimony which in turn
the result of which would have likely led to the Petitioner’s acquittal or the
overturning of the conviction at the prior habeas proceedings. '

d) The thi_rd habeas c_ounsel‘failed to chﬁﬂenge the failure of the second
habeas counsel’s failure to challenge the recidivist portions of Mr. Redleski’s
~ convictions.
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e) Trial counsel failed to object to the testimony of Ti . Bi .and
R. . B - puow, Jr. who were not on the State’s witness list and who were
- therefore surprise witnesses in violation of Brady v. Maryland; 373 U.S. 83, 10
- L.Ed.2d 215 (1963). Trial counsel failed to object and both the first and second
habeas counsel failec{ to raise this as. Ineffecnve asmstance of counsel

1‘) Deputy Ken Wotnng sat 1n the Courtroom durmg the entire trial and
assisted the. Prosecuting Attorney. He was called to testify during the State’s
" case in chief then later ¢alled as a rebuttal witness. Trial counsel failed to object

to this; the Deputy should have been sequestered but trlal counsel failed to object

~and both of Petitioner’s previous habeas counsel falled to raise this issue.

£) Deputy Wotrmg testlﬁed as to evidence admitted at trial as to personal
property being removed from a van on Petitioner’s property. Petitionet’s name
“was on the search warrant and the search warrant identified the van as belonging
to the Petitioner. The van was never titled in the name of petitioner but despite
being told this trial counsel did not object and neither previous habeas counsel
& raise[d] this issue.

h) Previous habeas counsel and trial counsel were ineffective for failing
- to challenge the issue of Deputy Sheriff Ken Wotring sat in the Courtroom
during the entire trial, testified toward the end of the State’s case in chief and
-then testified as a rebuttal witness after listening to testimony in the trial.

1) Trial counsel failed to individually voir dire jurors who had
“connections” with law enforcement and/or the Prosecuting Attoruey’s office.
- Previous habeas counsel failed to 1dent1fy this as ineffective assmtance of
counsel.

J) Previous habeas counsel and trial counsel failed to challenge the
imposition of a life sentence based upon the recidivist statute being improperty -
-applied. The felonies in question were consensual in nature and not violent.
. Petitioher contends that the intént of the recidivist statute is to imprison for life
- violent offenders and not offenders such as petitioner,

k) Trial counsel and all previous habeas counsel failed to challenge the
issue of reasonable doub‘t‘used by the jLIry to convict the defendant.

[14 ] Petltioner contend:. that aIthough the Court ceuid find one or two of these
harmless errors, the cumulative effect was such as to deny petitioner effective
" assistance at trial and in previous habeas proceedings and but for the above
stated reasons, the Petitioner would not have been convicted or his conviction
- would have been overturned in the case of his prior habeas counsel.
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A .(Second' Amended Petition for Writ of Habeas Corpus at 3-5.) Petitioner also alleged the (

following errors. in support of his con’réntion that his “recidivist conviction was unlawful and
unconstztutlonal” “defecnve recidivist’ mformétlon ” “pIaﬁn‘ eri‘ar in re’cidivist c;ﬁnvicti.oﬁ and
life éentence 7 “the recld1V1st conviction was against the Weléh’[ of the ev1dence and contrary to
the law,” and “Mr. Redlesk1 s life sentence v1olates the proportlonahty prmmple

OnF ebruarjf _15,, 2012, the Court condticted an Ommbu's Hearing on the

Petitioner’s fourth h_abeas.- The Petitioner, Douglas A.Redleski, was present in person and by

co'unsel,.Pete'r D. Dinardi and C. Maﬁ Rollins, at said hearing. The Respondent appeared by

William Mont Mil}er,‘Spec?ai Prosecutor:'

At the start of the hearing, the Respondent renewed the Motion to Dismiss. The

Court then granted the Mot{on to Dismiss based upoﬁ Losh y. McKenzie as to all the

- Petitioner’s grounds with the e}{:cepti_on of ineffective assistance cif counsel and also allowed (

Petltlonex to develop the alleged issue regardmg apphcatlon of the tecidivist statute. The Court

found that all other grounds asserted had either been raised and fmaliy decided or waived in the

Petitioner’s three prior habeas corpus petitions.

Upon examifiation of the second amended pétition, exhibits, and affidavits, and

upon full review of the _evicience presented by the Petitioner in support of his claims for refief,

‘this Cowrt finds: ‘

1. Petitioner appears by counsel, Peter D. Dinardi, 198 Spruce Street,
Morgantown, West Virginia 26505, and C. Matt Rollins, 235 High Street,
Suite 406, Morgantown, West Virginia, 26505, and Respondent appears
by William Ment Miller, Special Prosecuting Attorney, 215 1 Street,
Suite 4, Parsons, West Vlrcmla 26287. ‘

2. An evzdentle_uy heanng was conducted on February.15, 2012, and
Petitioner’s counsel presented evidence and argument to the Court, ‘
conceming Petitioner’s Second Amended Petition for Writ of Habeas (




C o

137

Corpus. Respondent did not present ev1dence but did present argument

~ to'the Court

. The grounds asserted by the Petitioner in his Loéh v. McKenzie Checklist

of Grounds for Post Conviction Habeas Corpus Relief were dismissedat -

" the February 15, 2012 hearing upon the Respondent’s renewed Motion to
‘Dismiss with the, exceptlon of ineffective assistance of counsel. The.

Court also permxtted Petitioner to develop the alleged issue regardmv the
apphcatwn of the recidivist statute. :

On Petitioner’s Losh V. McKenzie‘ Checklist ofGro_uricis for Post

Conviction Habeas Corpus Relief, the following Certificate of Petitioner

was included, which Certification was executed by Petitioner:

_ - My attorney has advised nie that I should raise
each and every ground which I feel may entitle me to
* habeas corpus relief. My attorney has further advised me
that any grounds not so raised are waived by me and may
not ever be raised in State Court. I do not wish to raise
any of the grounds checked and 1n1t1aled above and
knowingly waive them. :

The Petitioner was also orally advised by the Court that any grounds not
raised by him would be waived. The Court, therefore, finds that all

-grounds except those listed above, are waived by the Petztioner and ke
Amay not ever ralse them in State Court.

. By Opinion Letter dated March 19, 2012, which is filed herein, the Court

made Findings of Fact and Conclusions of Law with regard to the
grounds for relief asserted i in this case.

. The Court hereby incorporates by reference its Findings of Fact and

Conclusions of Law as set forth in its Opinion Letter of March 19, 2012.

The Court finds and concludes for the reasons set forth in its Opinion

Letter that the grounds asserted are without ment

. In accordance with those ﬁndings, the Court ORDERS that the

Petitioner’s Fourth Petition for Writ of Habeas Corpus and the relief

-prayed for are BENTED, and this constitutes a final judgment. .

. 'Thls Court ORDERS that the Circuit Clerk shall send a certified copy of
this Order to Petitioner’s Counsel, Peter D. Dinardi and C. Matt Rollins;

to Special Prosecutor William Mont Miller; and to the West Virginia
Supreme Court of Appeals for ﬁhng in a master ﬁie of habeas corpus

petitions,
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9. The Petitioner has the right to appeal this Court’s ruling to the West (
Virginia Supreme Court of Appeals. In the event Petitioner desires to
appeal this matter, the Court continues his present counsel’s appomtment
for purposes of such appeal. ‘

To the mimg of the Court the Pennoner is saved his DbjCCHOI’lS and exceptions.

' : f(’u s
ENTER this 20 _day of March, 2012. L e
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