STATE OF WEST VIRGINIA
SUPREME COURT OF APPEALS

Alfred Gray, FILED
Petitioner Below, Petitioner November 16, 2012
RORY L. PERRY II, CLERK
. SUPREME COURT OF APPEALS
vs) No. 11-1327 (Raleigh County 09-C-169-H) OF WEST VIRGINIA

David Ballard, Warden
Mount Olive Correctional Complex,
Respondent Below, Respondent

MEMORANDUM DECISION

Petitioner Alfred Gray, by counsel Stephen P. New, appeals from the Circuit Court of
Raleigh County’'s “Order Denying Relief Requested by the Petitioner, Alfred Gray, in his
Petition for Writ of Habeas Corpus Ad Subjiciendum” entered on August 19, 2011. The State of
West Virginia, by counsel, Thomas W. Rodd, filed a summary response on behalf of Respondent
David Ballard, Warden.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, we find that a memorandum decision is appropriate under Rule 21 of the Revised
Rules of Appellate Procedure.

On October 31, 2002, petitioner shot his girlfriend, Stephanie Adkins, in the back of the
head at close range. Petitioner claimed the shooting was accidental. Petitioner was indicted on
two counts: (1) first degree murder, (2) with the use of a firearm. On October 29, 2003, petitioner
was convicted by a jury of first degree murder, with a recommendation of mercy, with the use of
a firearm. On December 5, 2003, petitioner was sentenced to life in prison with parole eligibility.
Petitioner’s trial counsel appealed his conviction. On July 6, 2005, the Court issued its opinion
affirming petitioner’s convictionSee Satev. Gray, 217 W.Va. 591, 619 S.E.2d 104 (2005).

On February 9, 2009, petitioner filed a pro se petition for a writ of habeas corpus. The
circuit court appointed petitioner habeas counsel, who filed an amended petition and a
supplement to the amended petition. The circuit court held petitioner's omnibus hearing on
February 16, 2010, and entered its order denying relief on August 19, 2011. That order is the
subject of the present appeal.

! Pursuant to Rule 41(c) of the West Virginia Revised Rules of Appellate Procedure, we have
replaced the respondent’s name with David Ballard, Warden. The initial respondent on appeal,
Thomas McBride, is no longer the warden at the Mount Olive Correctional Complex.



Petitioner asserts four assignments of error, including the trial court’s failure to exclude
testimonial evidence that violated his Sixth Amendment right to confront a witness against him;
its failure to exclude untimely disclosed evidence; ineffective assistance of counsel; and
prosecutorial misconduct. All of these issues were addressed by the circuit court in its August 19,
2011, order.

The Court has previously stated that “[ijn reviewing challenges to the findings and
conclusions of the circuit court in a habeas corpus action, we apply a three-prong standard of
review. We review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual finding under a clearly erroneous standard; and questions of law
are subject tale novo review.” Syl. Pt. 1 Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771
(2006).

The Court has considered the merits of the arguments set forth in petitioner's amended
brief and in respondent’'s summary response, and has reviewed the appendix record. Having
reviewed the circuit court’s “Order Denying Relief Requested by the Petitioner, Alfred Gray, in
his Petition for Writ of Habeas Corpus Ad Subjiciendum” entered on August 19, 2011, we
hereby adopt and incorporate the circuit court’'s well-reasoned findings and conclusions as to the
assignments of error raised in the appeal. The Clerk is directed to attach a copy of the circuit
court’s order to this memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: November 16, 2012
CONCURRED IN BY:
Chief Justice Menis E. Ketchum
Justice Robin Jean Davis
Justice Brent D. Benjamin

Justice Margaret L. Workman
Justice Thomas E. McHugh
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IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA, ex rel.

ALFRED GRAY,
Petitioner,
v. Civil Action No. 09-C-169-H
Honorable John A. Hutchison
THOMAS McBRIDE, Wardcn,

Mount Olive Correctional Complex,
Respondent.
ORDER DENYING RELIEF REQUESTED BY THE PETITIONER,

ALFRED GRAY, IN HIS PETITION FOR WRIT OF HABEAS CORPUS
AD SUBJICIENDUM

The Court having reviewed all pleadings, having hcurd the testinony and the
arguments of counsel, and having reviewed the pertinent case law. denies the requested
rclicf by the Petitioner, Alfred Gray, and makes the following lFindings of Fact and

Conclusions of Law:

Findings of Fact

1. This case was begun with the filing of a Petition for o Wit of Habeas Corpus
Ad Subjiciendum on February 25, 2009. On April 13. 2009, an order was
entered granting the motion for appointment of counsel und ordering appointed
counsel to file an amended petition.

2. The order appointing counscl and ordering an amended petition ordercd counscl
to follow all procedures set forth in the case Losh v. McAvnzie, 116 W.Va. 762.

277 S.E.2d 606 (1981). The Couxt specifically ordered counsel to raise every
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potential ground for relief conceivably applicable (o the Petitioners case.
Counsel was further admonished to make sure that the Petitioner understood that
any grounds for relief not raised would be waived.

3. The Court also set forth timelines for the filing of the amcended petition and any
responses to be filed by the Respondent.

4. On February 16, 2010, the parties appeared before this Court and presented all
their evidence and made their closing arguments. Therealler. the Court ordercd
both the Petitioner and the Respondent to file proposud lindings ol Fact and
conclusions of law for consideration by the Court in prepuriny its tinal ruling.

5. The crimes for which the Petitioner was charged allegedly occurred on or about
October 31, 2002, in the area of Beckley, Raleigh County. West Virginia.

6. On October 31, 2002, the Petitioner was charged with Count 1: [irst degree
raurder, W.Va. Code § 61-2-1, and Count 2: use of a [ircivm. W.Va. Code § 62-
12-2.

7. After indictment by the grand jury, the Petitioner was convicled of first degree
murder with use of a firearm at trial on August 29, 2003, and was sentenced on
December 3, 2003.

8. On September 4, 2009, Petitioner filed an Amended Pctition for Writ of 1{abeas
Corpus and Memorandum in Support, by counsel, Stephen 1. New.

9. Petitioner’s Writ of Habeas Corpus alleged and asserted the lollowing: (a)
thirteen grounds of ineffective assistance of counsel; (1) Raleigh County Circuit
Court’s violation of Petitioner’s constitutional rights by lailing to exclude

certain State’s untimely disclosure of evidence under the open-file policy: (c)
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prosecutorial misconduct; (d) improperly having held no preliminary hearing:
(¢) indictment showing no offense committed; and (1) u claim alleging and
asserting there exists a constitutional dcfcer based upon instructions that were
provided to the jury.

On Dccember 16, 2009, Petitioner, by counsel, Stephen P New. filed the
Petitioner’s Supplement to Petition for Writ of Habeus Corpus. alleging and
asserting a claim there exists a constitutional defect baxed upon the violation of
the Petitioner’s night to confront witnesses at trial.

On February 10, 2010, Petitioner, by counsel, Stephen I>. New. [iled Petitioncr’s
Second Supplement to Petition for Wt of Habeas Corpus. [urther presenting
evidence alleging and asserting prosecutorial misconduct based upon the
violation of the Petitioner’s right to confront witnesses ul trial.

The essential facts which resulted in the first degree murder (with mercy)
conviction of the Petitioner, Alfred Gray, are summarized in Stare v, Gray. 619
S.E. 2d 104 (W.Va. 2005), affirming Petitioner’s August 29. 20053. conviction
and the December 5, 2003, sentence of life imprisonment (with parole
eligibility) imposed by this Court.

On direct appeal, Petitioner made no claim of ingufficicney of the evidence and
no claim of trial court error regarding issues raised (ur the first time in this
habeas proceeding, as more fully discussed below.

As dirccted by this Court, the Respondent Warden, by counsel (hereinafter “the

Stare™), filed the “State’s Response to Amended Petition . . . on November 25,

2009.

# 4/ 24
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15. During the omnibus habeas hearing the State addresscd the fact that Petitioner
had filed a “Supplemcnt to Pctition™ and a “Second Supplement 1o Perition.”
both of which the State believed were disallowed by W.\'u. Code §33-4A-6.
This Court ruled that it would hear evidence olfered in support of such
additional pleadings and then would determine whether the State should
respond. T. 4-8.

16. At the conclusion of the hearing, this Court ruled thut the State should respond
to the first “Supplement” but that the State did not “need 0 respond 1o the
Second Supplemental Petition.” T, 148.

17. The Court finds as fact that the “Second Supplemcnt™ o which this Cournt
referred was untimely filed pursuant to W, Va Code §35-4A-6: Rule 6.01(c).
W.V.T.C.R.; and Rule 6(z), W.V.R. Civ. Pro. Funhcer. both the form and the
substance of the “Second Supplement” confirm that it wus not authored by
Petitioner’s counsel and Petitioner admitted during the omnibus hearing that it
was researched and prepared by a fellow prison inmate und that it came out of'a
newspaper mostly.” T. 129-132. Accordingly, Petitivner waived the claim
raised in the “Second Supplement,” but even if such claim had not been waived.
the document conrains only conclusory allegations lacKing “dctailed factual
support” or citations to applicable law, and therefore ix noL reviewable in habeas
corpus. Loshv. McKenzie, 277 S.E. 2d 606, 612 (W.Va. 1981]).

18. As directed by this Court, the State filed its responsc 10 the lirst “Supplement”
on March 16, 2010. Accordingly, the Court makes the [vllowing findings of fact

concerning the claims set forth in the Petition and the [irst “Supplement.”
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19. The grounds for relief set forth in the Petition and the lirst “Supplement™ are
unsupported by both the record of Petitioner’s murder trial and of the omnibus
babeas hearing.

20. The Pctition’s asscrtion that Petitioner’s trial counsel ~hud never belore tried a
criminal case” is untrue. T. 11-15.

21, The Petition’s assertion that this Court “abused its discretion™ by failing swa
sponte to appoint co-counsel is unsupported by any [uctual basis or pertinent
authority.

22. The Petition’s complaint that Petitioner’s trial counsel “conducted no
investigation” is untrue, based upon this Court’s observation of counsel’s
conduct during pre-trial motions, trial and post-conviction proccedings. as well
as by the tcstimony of counsel and counsel’s investipator afier they were called
by Petitioner as witnesses during the omnibus habeas heuring.

23. Petitioner’s trial counsel employed a veteran West Virginia Siate Police trooper
and seasoned private investigator who investigated (he casc. gathered defense
witnesses, maintained continuous contact with Petitioncr and his family. and
joined trial counsel in reviewing the State’s entirc (ilc in the Prosccuting
Attorney’s Office. T. 88-100.

24. The Petition’s claim of ineffectiveness of counsel includes allegations that trial
counsel was “ineffective for failing to hire expert wilnesses.” Based upon the
record of the trdal and the omnibus habeas hearing, (thix Court would not have

been justified in approving funds for additional cxperl withesses pursuant to
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Rule 35, W.V.T.CR,, and Stare ex rel. Foster v. Lufi. 264 S.E. 2d 477. 480
(W.Va. 1980).

25. The Petition’s claim that trial counsel was ineffective for failing to obtain the
services of a firearms expert is belied by the fact that. in [act. the defense did
obtain such scrvices and did call the defense firearms expert as a witness at trial.
Tr. T. 506-516.

26. Further, during the omnibus hearing, Petitioner himsell” contirmed that he’d
‘“‘always known” that “there was nothing wrong with (the) yun™ that was used in
this murder and that he “never said the gun was mallunctioning.” and that he
had informed his counsel that the gun did not malfunction. T. 134-1335.

27. The Petition’s speculation that a forensic pathologis! or toxicologist might have
testified about “the effects of drunkenness. . . on intent: the presence or absence
of fingerprints on the weapon, the shoes, this victim or clsewherc. . . analysis of
gunshot pellets, wadding, etc.” invites nothing more than sheer conjeeture as to
what, if any, exculpatory evidence might have been discovercd by a forensic
pathologist or toxicologist. This finding of conjectare and speculation might

" appear to be an issue tending to favor the Petitioner's allcgations of incfTective
assistance except that, as will be discussed later, a tactical decision was made by
competent counsel to refrain from presenting evidence in thesc arcas.

28. Duning the omnibus hecaring, Petitioner’s trial counsel tesiilicd that he had made
a tactical decision that (a) an intoxication defense was incompatible with the
admissible evidence of Petitioner’s condition and conduct alter the killing; (b)

an intoxication defense would only reduce the degree of homicide. while a
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defense of accident potentially could result in acquittal: and (c) if Petitioner
were to claim that he was so intoxicated that he was incapable of forming intent,
then the jury likely would disbelieve his account to police and his trial testimony
describing an accidental shooting, by which he had 1o claim sufficient clear
memory to credibly describe such accident. T. 54-55. 59-64. 86-87.

Trial counsel’s decision to forcgo using an expert Wilhess to support an
intoxication defense was a reasonable tactical decision: further. in light of the
entirety of the evidence, it is not reasonably probable that defense cxpent
testimony specculating about Petitioner's degree of intoxication -~ il admissible
at all — would have resulted in a different trial verdict.

Trial counsel made a reasonable tactical decision that. ¢ven il' a defense expert
bad been able to recover prints from the murder weapan or the scene or from
other objects seized by deputies, there would have been no exculpatory evidence
resulting therefrom. Pctitioner never disputed handling the weapon. and whether
or not the victim’s prints were recovered from it would hayve neither enhanced
nor rebutted Petitioner’s claim of accident. Further. busud upon the entirety of
the evidence at trial, it is not reasonably probable that the presencc or absence of
prints on thc murder weapon or at the scene or from any other items would have
resulted in a different verdict.

Trial counsel made a reasonable tactical decision to rcliwin (rom sceking court
approval for the services of a forensic pathologist to in\cstizate matters about
which “there was (n)ever any issue,” such as foolprints and paramedic and

Medical Examiner determinations of the nature of the lawl injury, or as to

# 8/ 24
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matters about which there were a number of lay wimcsxes wWho testilied for the
defensc. T. 27-31, 59, 82-85. Further, the Court linds that in light of the
entirety of the evidence at trial, it is not rcasonably probable that the services or
testimony of a defense forensic pathologist would have resulled in a different
outcome at trial.

32. Petitioner’s tnal counscl made a rcasonable tactical decision 10 rely upon lay
witness testimony to rebut the Medical Examincer’s lestimony and Depuly
Rakes’ testimony that the victim had been beaten immcdioicly before she was
shot and killed. T. 31, 82-85.

33. The Petition’s assertion that trial counsel was incllvctlive because the Slate
allegedly made late disclosures in discovery is rcbutted by trial counsel's
testimony at the omnibus hearing that the defense wax not surprised by any of
the evidence with the exception of “the late tuming over the gun™ and “the
policeman’s testimony that there were no cans around.” und by the defense
investigator’s tcstimony that he “wasn’t too surprised by anything™ the State
introduced at trial. T. 76-77, 98. As the defense ot trial moved 1o suppress
C.L.B. evidence concerning the gun, and also contested the deputies’ testimony
that there were no cans present for target shooting, trial counsel’s conduct in this
regard cannot be deemned ineffective. T. 77, 8/26/03 Pre-1rinl 1learing at 16.

34. The Pectition's claim that trial counsel was ineffective lor fajling to move for a
continuance “at least for several months” must fail, as the Court upon a revicw

of the pre-trial proceedings to which the Petition refrs can assure the parties
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that any such mmotion, by either the defense or the Siate. would have been
denied.

35. The Petition’s claim that tdel counsel was ineficclive for “permitting”™ a
paramedic to testify as to the nature of the fatal injury he obscerved is without
merit, as the Petition admits that the defendant at trial ohjected 1o the testimony
about which the Petition complains. 8/26/03 Pre-Trial FHearing at 129: Tr. T,
211-213.

36. The Petition’s claim that trial counsel was ineffective in his impeachment of
State’s wimesses is an entirely conclusory claim unsupported by the trial record.
and accordingly is not rcviewable in habeas corpus.

37. The Petition’s claim that there was unspecified evidence withheld by the Srare
cannot support a claim of ineffcctiveness of defense counsel. Further. the
Petition promised that “Stevie Williams will testify a1 the (omnibus) hearing that
a large trash bag of evidence was left . . .. No such ¢vidence -- and no such
witness ~ was offered during the omnibus hearing. 1. 140-141.

38. The Petition’s claim that “Deputy Rakes then (Went) on tw falsely testify™”
concerning the so-called missing evidence is unsupported by any factual basis:
indeed, when Steve “Stevie” Williams testified at trial. he made no mention of
the same. Tr. T. 430-440.

39. The Petition’s claim that trial counscl failed to cflvctively cross-;xnmine
witnesses is unsupported by any information to persuade the Court that

counsel’s conduct in this regard was unreasonable or 1hat there is a reasonable
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probability that different or more extensive cross-cxamiination would have
resulted in a different outcome at trial.

40. The Petition’s charge that trial counsel was incffective includes an accusation of
“policc gamesmanship” regarding Petitioner’s statements made during transport.
As trial counsel succeeded in having such statements suppressed. there can be
no legitimate claim of incffectiveness in this regard. §:26/03 Pre-Trial hearing
at 105.

41. The Petition’s claim that trial counsel was ineffective for lailing 10 convince this
Court to suppress evidence of Pctitioner’s conduct during (ransport must fail, as
the Petition fails to support such claim by any pertinent auwthority holding that
evidence of the conduct of the accused after a killing ix inndmissible. See Srare
v. Mills, 566 S.E. 2d 891, 905 (W.Va. 2002).

42. The Petition’s claim that trial counsel was ineffective lor (2iling to move (o
exclude the brief mention of Petitioner’s marital status is withott merit. as the
status of the relationship between the parties was rcelevam evidence; further,
there is utterly no reason to believe that the outcomu ol the wial would have
been different in the absence of the limited testimony in (his repard.

43. The Petition’s claim that trial counsel was ineffective lor lviling 10 object 10
“hearsay” refers solely to threatening statements mude by Petitioner.  Such
statemcents are not hearsay. Rule 8§01(d)(2), W.V.R.E.

44, The Petition’s claim that trial counsel was ineffective [ur failing 10 “move in
limine 1o excludc every witness on the State’s witness list whose testimony (sic)

was not provided prior to Trail (gic)” is conotrary 10 Rule 26.2. W.V.R.E.

10
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Further, by open file discovery the defense had received the pre-trial statements
of the two witnesses who testified about Petitioner’s thrcats. and trial counsel
confirmed that their tial testimony was not a surprise. § 26/03 Pre-Trial hearing,
at5-7, T. 76-77.

45. The Petition’s claim that trial counsel was ineffeclive lor failing to suppress
evidence admitted under Rule 404(b), W.V.R.E,, is withoul mcrit. as no Rule
404(b) evidence was admirted into cvidence.

46. The Petition’s claim that “trial counsel should have culled witnesses . . . to
rehabilitate (Petitioner’s) reputed character” is negatcd by the tact that the
defense was able to exclude from the jury’s conxideration evidence of
Petitioncr’s prior domestic violence by keeping the door 10 his character closed.
Preventing the State from presenting character evidence of the Pctitioner was
clearly a tactical dccision made by competent counscl. 8/26/03 Pre-Tnal
Hearing at 5-7.

47. The Petition’s claim that defense counsel’s failure to object 1o the Lestimony of
Ms. Buco and Ms. Cheselka on the grounds that they allegedly committed
“destruction of evidence” is unsupported by any factual busis. The fact that
these witnesses deleted threatening messages left by Petitioner before the
murder does not affect the admissibility of their testimony reciting what they
heard from Petitioner on such messages.

48. The Petition’s claim concerning the testimony of Deputy Rakes regarding prior

violence by Petitioner against the victim entitles Pelitioner 1o no habeas reliel

11
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because it was “‘previously and finally adjudicated™ in Ciray. supra at 113-114,
W.Va. Code §53-4A-3(a).

49.In its repetition of the prior claim conceming an intoxication defense, the
Petition claims that Petitioner consumed valium and hyidracodone at the time of
the murder. As he made no such claim at trial. including during his own
testimony, any claim in this regard is waived. W.Va. Code §33-4A-3(a).

50. While testifying at thc ommnibus hearing, Petitioner admitted that there was no
defense claim at trial that he had consumed hydrocodone and valium but
asserted that the prosecution clicited such evidence during the lestimony of
“(the) guy — the gun — the C.I.B. guy, gun guy.” 1. 142-143. Review of the
State’s examination of C.I.B. firearms expert Matthew While confirms that the
Statc never elicited any testimony concerning hydrocodone or valium, Tr, T,
302-312, 317318,

51. The Pctition’s claim that trial counsel was ineffective for failing to olfer an
intoxication instruction based upon Syl. Pt. 2, State v. Aveton, 272 S.E. 2d 817
(W.Va. 1980), is without merit, as (a) the defense had made o reasonable tactical
decision to forego an intoxication defense and instcad to rely on a “purc”
defense of accident, and (b) an intoxication defense under Aeeron would have
“opened the door” to evidence of Petitiomer’s anti-social conduct which
“antedated the intoxication.”

52. Further, the Court gave an intoxication instruction. aboul which the Petition

makes no claim of error. Tr. T. “Instructions Given™ at 613-614 (15-16 in

original).

12
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53. The Petition’s unsupported claim that trial counsel wus incllcctive because the
Court committed instructional error concerning “presumptions” is belied by the
fact that the sole mention of any “presumption”™ in the instructions conceimed the
presumption of imnocence. Further, the Petition’s claim that the instructions
omitted the “excuse, justification or provocation” exceptions to the inference to
be drawn by the intentional usc of a firearm also is belivd by the record. Tr. T
“Instructions Given 599-624 (1-26 in original).

54. The Petition’s claim thart trial counsel “should have arpucd more™ for a mistrial
based upon press coverage is groundless, as neither at (rial nor in this habeas
proceeding has there been any evidence that the jury disubcyed the Cowrt’s
instructions concerning press coverage. Further, Pelitioner™s claim of juror
misconduct was “previously and finally adjudicated™ on direct appeal. Gray-.
supraat 111-112.

55. The Petition’s laundry list of motions that, it is suggested. trial counsel “should
have filed” is unsupported by any showing that such motions - if they had been

‘gmnted — would have resulted in a different outcomc al trial: indeed. the more
persuasive argument is that essential, meritorious motions would have become
lost in such a sea of unnecessary rote motions.

56. The Petition’s claim that the Court failed to give I’ctitioner the Newmun
instructions is belied by the record. Tr. T. 106-107,

57. The Petition’s assertion thar this Court “violated (Petitioner's) constitutional
rights by failing to exclude the State’s untimely disclosed evidence™ is without

merit because (a) the admission or exclusion of evidenue is alleged ~ordinary™

13
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trial error not amounting to error of constitutional dimunsion cognizable in a
habeas proceeding; (b) the Petition identifics no exculpuory evidence that the
State withheld; (c) there is no suggestion that the defcnsce wax either surprised or
hampered by late disclosure of evidence; (d) the claim conceming the murder
weapon was “previously and finally adjudicated™ in Goeqr. suprer at 114-115: and
(e) the Petition emrs In claiming that there is 2 Rule 16. W.V.R, Crim. Pro..
requirement that the “State must identify . . . what (the witmesses) are likely 10
say.”

58. The Pefition’s claim there was a “prejudice outbursl (sic)” by the prosecutor
during a bench conference is unsupported by the record. J'urther. there is no
showing that the jury heard anything that was said duving beneh confcrenees
and, accordingly, there is no showing of prejudice.

59. The Petition’s claim that therc was “prosecutorinl misconduct™ jn the
1ntroduction of “highly inflammatory imrelevant evidence™ is without merit. as
(a) both this Court and the West Virginia Supreme Court ol’ Appcals found no
“highly inflammatory irrelevant” cvidence introduced by the State. and (b) the
Petition fails to articulate how it is “misconduct™ [vr any trial counsel --
including a prosecutor -- to seek to introduce evidencce which counsel deems to
be relevant and admissible.

60. The Petition’s claim that the prosecutor engaged in “misconduct™ by her {ailure
To “acknowledge . . . that evidence was left at the scenc . . . and that important
forensic evidence was not gathered™ is a baseless charpc. us there never has been

reason to belicve that evidence was left behind or that ““imporant forensic

14
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61.

62.

63.

evidence was not gathered.” Even given the opportunity o produce evidence in
support of this claim during the omnibus hearing. I>ctitioner and his counsel
urtcrly failed to do so.

The Petition’s claim that the “indictment shows «n {acc no olfense was
committed” is without merit, as (a) any such claim wis waived by operation of
Rulc 12(b), W.V.R. Crim. Pro.; (b) the word “premcditution™ added 1o the
statutory murder language set forth in W, Va. Code §6]-2-1 did not invalidate
the indictment, as it was mere surplusage pursuant 10 W.Va, Code §62-2-10: (¢)
the words “prcmcditation” and “deliberation” as usxed under §61-2-1 are
synonymous, State v. Miller, 476 S.E. 2d 5§35, 547(W'". \u. 1996). State v. Bragy.
235 S.E. 2d 466, 472 (W.Va. 1977); and (d) even il the addition of the word
“premeditation” had becen a “defect” -- which it was not -- it was “cured” by
the verdict pursuant to W.Va, Code §62-2-11.

The Petition’s claim that Petitioner is entitled to post-conviction habeas relief
because -- for reasons unspecified — he did not have a preliminany hearing prior
1o indictment is unsupported by any explanation ol" how he was prejudiced
thereby or how such pre-indictment circumstance consiituied (riel error of
constitutional dimension. Further, the Petition cites no authority for the claim
that a convicted murderer is entitled to habeas rclicl’ because he had no
preliminary hearing.

The Petition’s final complaint entitled “Instructions to the Jury™ is repetitive ol

the claim discussed above, and the same findings of fact apply.

15
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64.

65.

67.

68.

The Supplement to Pctition’s claim is based entircly upon Crencford .
Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004). and fails w0
acknowledge that Crawford was decided several monthx afier Petitioner’s trial.
The Supplement makes no argument for the retroactive upplication of Craw/ford
and cites no authority in this regard.

The Supplement’s claim that this Court admitted the victim’s statements made
shortly before the murder under a “forfeiture by wrongdoing™ theory is belied by
the record: obviously, prior to Crawford the “foriviwure by wrongdoing™

exception to Crawford was nonexistent. Tr. T. 102-105.

. The victim’s statements about which the Supplemcent complains were recited

with no finding of plain error by the W.Va. Supreme Court ol Appeals in Gray.
supra at 108. If the admission of such statemuenis constituted error of
constitutional dimension, the appellate court presumably would have found plain
CITOT1.

The Supplement makes no claim that this Court errcd in the hearsay analysis
upon which the victim’s staternents were admitted, and there was no assignment
of error in this regard on direct appeal.

Even if this Court applies Crawford retroactively, the Supplement’s claim that
the victim’s statements were barred by Crawford is withou merit. because the
Supplement muokes no claim, and certainly no showing. that the vicim's

staternents were “tcstimonial,” and Crawjford applics ~olcly o “testimonial™

hearsay.
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69. The victim’s statements, about which Ms. Buco and Ms. Cheselka testified.
were not “testimonial”: according to Crawford and subsequent authority. to
conclude that the victim’s statements were “testimonial”™ would demand the
impossible finding that the victim knew that Petitioner savon would be murdering
her and that she made the statements 10 Ms. Buco and Ms. Cheselka -- not 10
police — under the precognitive assumption that such stalements would be used

in Petitioner’s murder trial.

Conclusions of Law

1. The Petition, the Supplement and the evidence presented at the omnibus habeas
corpus hearing fail to demonstrate that trial counsel’s performance [ell below
“an objective standard of reasonableness” and that “there i% a probability that.
but for counscl’s unprofessional errors the result of the proceedings would have
been different.” Stare ex rel. Daniel v. Legursky, 465 S.F. 2d 416, 421-429
(W.Va. 1995), State v. Miller, 459 S.E. 2d 114 (1995). Suricklund v, Washington.
466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).

2. Owr Supreme Court of Appeals has cautioned thai a “churge of inellective
assistance is not to bc made lightly” and that the “burden of persuasion (is)
placed on the petitioner” to prove ineffective assistance. That burden has not
been mct here. Daniel at 421, citing State v. Baker. 287 S.E. 2d 497, 502
(W.va. 1982).

3. Even when trial counsel’s performance has been found 1o be incompetent. “the

Supreme Court . . . stated ‘prejudice’ is whether the result of the proceedings
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was fundamentally unfair or unreliable.” Daniel, supra. at 426. citing Lockhart
v. Fretwell, 506 U.S. 364, 113 S. Ct. 838, 122 L. Lid. 180 (1993). Upon the
record of this trial, the allegations set forth in the Petition and the Supplement,
and the evidence adduced during the omnibus hearing. this Coun concludes as a
matter of law that Petitioner’s conviction for first degree murder was neither
unfair nor unreliable.

4. Given the weight of the admissible State’s evidencc. wrial counscl reasonably
“suggested to Mr. Gray that he accept (the) offer”™ ol i plea lo second degree
murder: Petitioner declined that pre-trial offer and then. as discussed in Grap.
supra 115-116, demanded that he be permitted to enter o mid-trial plea to second
degree murder. It is apparent that if Petitioner had followed his counsel’s very
reasonable advice to accept the State's pre-trial offer. there now would be na
claim of ineffective assistance of counsel. T. 78-79.

5. In light of the evidence summarized by the West Virginia Supreme Court of
Appeals in Gray, supra, trial counsel reasonably had “mure than concerns™ that
a jury would decline to recommend mercy and correcily considerad the verdict
of first degree murder with mercy a success. Given that the West Virginia
Supreme Court of Appeals characterized this casc as the “brutal murder™ of a
young mother, the “mercy” verdict was, indeed, a success for the defense
accomplished by Petitioner’s trial counsel. Gray, supro wm |14,

6. As discussed above, the Petition, the Supplement and the evidence adduced ac
thc omnibus habeas hearing all negate the Petition™s c¢laim that trial counscl

conducted “no investigation” and instead establish that the delense was not
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surprised by any material evidence at trial; indeed, Petitioner himself confirmed
that there was no surprise when the C.IB. report conlimmed that the murder
weapon was not “broken.” T. 135. The record clearly demonstrates that trial
counsel “conduct(ed) a reasonable investigation enahling him , . . to make
informed decisions about how best to represent” his client.  Daniels. supra a
422.

The Petition’s claim that trial counsel should have sought 1o employ additional
experts merely leaves “this Court . . . 1o speculate regarding what, il any.
exculpatory evidence might have been discovered . . .. | 'nlartunately. this does
not carry the day in a habeas proceeding . . . .” Stare vx rel. Wensell v, Tren,
625 S.E. 2d 291, 296 (‘W.Vi 2005), State v. Taylor. 490 S.E. 2d 748. 753
(W.Va. 1997).

Although given the opportunity at the omnibus hearing tv sustain his burden of
persuading the Court that additional investigation might have changed the
verdict in this case, Petitioner and his counsel failed (0 aller any evidence o
support this claim.’

The Petition’s claims alleging a deficiency in trial counsel’s demands for
compliance with discovery rules demonstrate a lack ol comprehension of Rule
16, W.V.R. Crim. Pro., and Rule 26.2, W.V.R. Crim. Pro. Further. as discussed

above, because therc i3 no showing that the defense was cither surprised or

! No expert witnesses were called by Gray at the omnlbus habeas hearing. When Gray himself was

asked by hls habeas counsel If there was “anything else you belleve Mr. McGraw should have done in his
defense of you,” Gray answered:

A: He should have done more of an Investigatlon intoe what really went on.
Q: Can you be more speclfic. ..

A: Pretty much a littic bic of everything. | talked more with Mr. Vaughn than | did Mr.
McGraw the whole time, so | really — | really don’t know what to say. T. 118.
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hampered by any failure to disclose exculpatory cvidence. there can be no
finding that Petitioner was prejudiced by his trial counscl’s conduct regarding
discovery.

10. There has been no cvidence presented that would warrant a tinding that trial
counsel’s cross-examination of State’s wimesses fcll below an objective
standard of reasonableness: “Counsel’s tactical dccixions at trial. such as
refraining from cross-cxamining . . . or from asking a pamicular line of
questions, are given great defercnce . . . .”  State v. Fryve. 630 S.E. 2d 574. 577
(W.Va. 2006) (citations omitted).

11. The Petition’s claims alleging “ordinary” trial error. such as the claim that
Petitioner’s marital status should have been mentioncd. “do not implicate
(Pctitioner’s) constitutional rights in such a manner as (0 be reviewable in
habeas corpus . . . .” Syl. Pu. 4, Srare ex rel. Farmer v. MeBride, 686 S.E. 2d
609 (W.Va. 2009), Syl. Pt. 4, State ex rel. McMannis v. \lolmn. 254 S.E. 2d 805
(W.Va, 1979).

12. The Petition’s claim concerning the testimony ol Deputy Rakes does not
“implicate (Petitioner’s) constitutional rights,” and the appcllate court found that
such testimony did not constitute even “ordinary” trial error. Accordingly. it is
not reviewable in habeas corpus. Gray, supra at 113-114.

13. There was no instructional error, as the instructions corvectly stated the
penmissible inference the jury could draw from the intentional use of a fireann.

Syl. Pt. 4, State ex rel. Hall v. Liller, 536 S.E. 2d 120. 127 (W, Va. 2000).
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14,

15.

16.

17.

The Petition’s claims that the tnal court “violated Pctlitioner’s constitutional
rights™ and that “the Court . . . erroneously protected the Stute’s prejudice and

discovery abuse™ are allegations unsupported by any lactual basis.

Similarly, as discussed above, no factual basis exists lo support the charge of

prosecutorial misconduct and there is no showing that P'etitioner was untairly
prejudiced by evidence introduced by the State at trial. “Rulings respecting the
admission of evidence arc cognizable in habeas corpus unly 10 the extent that
they violate specific constitutional provisions or are so cgregious as to render the
entire tral fundamentally unfair . . . .” Harcher v. \Mcliride. 650 S.C. 2d 104.
110 (W.Va. 2006). There is no factual basis to support a contention that the
prosecutor’s conduct violated any “specific constitutional provision™ or rendered
Petitioner’s trial “fundamentally unfair.” Id

The indictment was proper, and cven if it had been impraper. any claim in this
regard has been waived. W.Va. Code §61-2-1; §62-2-10: §62-2-11: Rule 12(b).
W.V.R. Crim. Pro.; State v. Miller, 476 S.E. 2d 535, 337 (\W.Va, 1996): Siare v,
Bragg, 235 S.E. 2d 466, 472 (W .Va. 1977).

Crawjford, supra, has no applicability here, as (a) there ix no authority presented
in support of Crawford's retroactive application to [’ciitioner’s wuial, and (b)
even if this Court applied Crawford retroactively, the ‘victim's statemcnts at
issue were not “testimonial” and “only festimonial swaicments are excluded by
the confrontation clause” pursuant 1o Crawford: “(s)talements to (riends and

neighbors about abuse and intimidation” are not “lestimomial.”  Giles v

21

# 22/ 24

000021



09-21-11,12:58PM; 1 304-250-6017 # 23/ 24

California, ___U.S. 128 S. Ct. 2678, 2692-26Y3. 171 L. Ed 2d 488
(2008). (Ttalics in original),

18, Further, even if this Court applied Crawford retroactively and even il the
victim’s statements had been “testimoninl,” their admixxion into evidenece still
would have been proper because they were introduced s evidence of state of
mind rather than for the truth of the matter asserted, and ~Crae/ord made clear
that the Sixth Amendment right to confrontation ‘docs not bar the use of
testimonial statements for purposes other than establixhing the truth of the
matter asserted.”” Srate v. Reed, 674 S.E. 2d 18, 28 n. 34 (\W.Va. 2009): Gray.
supra at 108 (characterizing the victim’s statements as “huor expression of fear™).

19. The Court has reviewed the proposed findings of fuct und conclusions of law
provided by counsel for the Petitioner and the Staic. ''o the extent that the
proposed findings and conclusions are not included in this Order, they are
deemed to have been unsupported by the facts or contrury 10 cstablished law or
otherwise included in this Court’s findings and conclusions.

20. The Petition, the Supplement, and the State’s responses. as well as the
arguments of counscl and the evidence adduced at the omnibus habeas hearing
all demonstrate that there was no error of constitutional Jdimension -~ nor even

“ordinary” error ~ in Petitioner’s trial. Accordingly. he has no grounds for

relief in habeas corpus.
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It is therefore ORDERED that the Petition for Wril ol ilabeas Corpus Ad
Subjiciendum is hereby DENIED and this matter is orduvred DISMISSED and
STRICKEN from the docket of this Court.

The Clerk is ORDERED to send a copy of this Order to the Raleiph County

Prosecuting Attormey and to counsel for the Petitioner.

All of the above is hereby ORDERED this the 19th day of August. 201].

Enter: \\\
—_— -.‘ >
—— ____,./-'
ge John A. flutchison
Tenth Judicial Circuit
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