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MEMORANDUM DECISION

Petitioner C.V.’s™ appeal, filed by counsel Mark Hobbs, arises from the Circuit Court of
Mingo County, wherein the circuit court awarded guardianship of C.V.’s children, J.V. and D.V.,
to respondents by order entered on July 28, 2011. Respondents B.V. and W.V., by counsel C.
Christopher Younger, filed a response in support of the circuit court’s order.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision is appropriate under Rule 21 of the Revised Rules of Appellate
Procedure.

Petitioner is the mother of J.V. and D.V. J.V.’s father, R.V., and petitioner married in
2006. In April of 2010, R.V. filed a domestic violence petition against petitioner and the family
court awarded custody of J.V. and D.V. to R.V. and granted supervised parenting to C.V.
Throughout the duration of 2010, R.V.’s health deteriorated and he executed a consent to
guardianship, naming respondents B.V. and W.V. as guardians of the infant children in the event
that he would be unable to care for them. B.V. is the adult half-sibling to the infant children and
W.V.is B.V.’s wife.

In February of 2011, respondents filed a petition for guardianship in circuit court that
addressed petitioner’s failure to use her parenting time awarded in April of 2010, her
indiscretions and criminal record, and her inability to provide a stable environment and properly
care for her children. Respondents further discussed that their assistance in caring for the
children since April of 2010 included having custody of the children for nearly every weekend
since April of 2010 and for the last six full weeks before they filed the petition. The family court
awarded guardianship to respondents and petitioner filed a motion for reconsideration. Upon
receiving the motion for reconsideration, the family court transferred the case over to the circuit

! Because this matter concerns infant children, we follow our traditional practice in cases
involving sensitive facts and use only the parties’ initials. See Sate v. Edward CharlesL., 183
W.Va. 641, 645 n.1, 398 S.E.2d 123, 127 n.1 (1990).



court for a full evidentiary hearing. Subsequently, the circuit court entered its final order that
maintained the children’s physical and legal custody with respondents. Petitioner appeals.

We use the following standard of review:

“[t]he exercise of discretion by a trial court in awarding custody of a minor child
will not be disturbed on appeal unless that discretion has been abused; however,
where the trial court's ruling does not reflect a discretionary decision but is based
upon an erroneous application of the law and is clearly wrong, the ruling will be
reversed on appeal.” Syl. pt. 2, Funkhouser v. Funkhouser, 158 W.Va. 964, 216
S.E.2d 570 (1975), superseded by statute on other grounds as stated in David M.
v. Margaret M., 182 W.Va. 57, 385 S.E.2d 912 (1989).

In re Abbigail Faye B., 222 W.Va. 466, 472, 665 S.E.2d 300, 306 (2008). Further, “to the extent
that the circuit court's decision involved the interpretation and application of the guardianship
statute, W. Va.Code § 44-10-3, to the facts of this case, our review is plenary.” Id. ““Where the
issue on an appeal from the circuit court is clearly a question of law or involving an
interpretation of a statute, we apply a de novo standard of review.” Syl. pt. 1, Chrystal RM. v.
CharlieA.L., 194 W.Va. 138, 459 S.E.2d 415 (1995).” Id. (internal citations omitted).

Petitioner argues that the circuit court abused its discretion when it failed to take into
consideration the holding and rationale of Dancy v. Dancy, 191 W.Va. 682, 447 S.E.2d 883
(1994). In particular, petitioner argues that she has made great strides in correcting the
deficiencies which led to losing her children. Respondents contend that petitioner fails to cite the
basis upon which a circuit court hears and determines infant guardianship petition cases
transferred from family court. Dancy, a per curiam decision, cited Syllabus Point 5 of David M.
v. Margaret M., 182 W.Va. 57, 385 S.E.2d 912 (1989), which states:

To be considered fit, the primary caretaker parent must: (1) feed and clothe the
child appropriately; (2) adequately supervise the child and protect him or her from
harm; (3) provide habitable housing; (4) avoid extreme discipline, child abuse,
and other similar vices; and (5) refrain from immoral behavior under
circumstances that would affect the child. In this last regard, restrained normal
sexual behavior does not make a parent unfit.

Respondents reference to the circuit court’s findings of fact and conclusions of law finding
petitioner as unfit to care for the infant children.

Petitioner also argues that the respondents lacked standing to institute any petition
involving custodial rights under West Virginia Code 8§ 48-9-103. She argues that their attempt to
circumvent the Code by filing a petition for guardianship under West Virginia Code § 44-10-3
fails because said Chapter 44, Article 10 was created primarily to manage estates and trusts for
minors. In response, respondents contend that they correctly filed under the provisions of West
Virginia Code § 44-10-3, citing footnote 11 of In re Abbigail Faye B., which discusses the
interchangeability of custodial and guardianship terminology in making custodial determinations.



Respondents further point out that the circuit court’s order allows for petitioner to move for
modification if she completes classes on parenting, anger management, and substance abuse.

Our review of the record reflects no error or abuse of discretion by the circuit court.
Having reviewed the circuit court’s thirty-two-page “Final Order Granting Petition for
Guardianship” entered on July 28, 2011, we hereby adopt and incorporate the circuit court’s
well-reasoned findings and conclusions as to the assignments of error raised in this appeal. The
Clerk is directed to attach a copy of the circuit court’s order to this memorandum decision.?

For the foregoing reasons, we affirm the circuit court’s order.

Affirmed.

ISSUED: November 19, 2012
CONCURRED INBY:

Chief Justice Menis E. Ketchum
Justice Robin Jean Davis
Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Thomas E. McHugh

2 Consistent with our explanation in the first footnote of this memorandum decision, names in
the circuit court order have been redacted to leave only their initials.



Civil Actien No.: 11-CIGR-3
Honorable Mlchael Thornsbury

Petitioners, }‘ ' : ,C:j i
®
FINAL ORDER GRANTING PETITION FOR GUARDIANSHTEP . 3‘7

,;O
ThlS matter is currently before the Court vig a Transfer Order ffen&the F'amllyﬁ "*. :
Coutt of Mmgo County, West Virginia, (“Famity Court”) The Famﬂy Court transferred

the case after -Respondent . filed a MOtlon For Recon31derat10n of “the.-

F am1ly Court’s Final Order of Guardlanshlp A heanng Wwas held on the matter. on the
13t day of July 2'011 at which the parties appeared as follows: the Petitioners, Bigiip -
V@; anrl Vi Vi@ in person and thiough counsel, Christopher Younger; and
Respondent, C@V@ in person"andﬂrreuéh coﬁirSel, Matk Hobk:s; and the children
through their Guardian ad Litem, (“GAL”‘),. Diana Carter Wiedsl. After thorough
coﬁsideraﬁon of the Motien' Fer Reconsideration, the ordl argumen’tsrelati.ngrﬂiereto, the
applicable legal authorities, -and all evidence of record*the Court FINDS that the Petition
For Guardianship should be GRANTED. Thus, rhe Petition is GRANTED based on the
following Findings Of Fact And Conclusions Of Law, to wit;
Findings Of Fact
0. :
1. gl VeEl»is the mother of the subject children.



2. The father of the subject children was R@ 5 who died in February

2011.

xRl - - EERNE é*ﬁ;@ﬁﬁa

parentmg time two tlmes per week for one (1) hour at a time.

7. The Pet1t1on For Guardlanshlp alleged that the Respondent failed to ut1hze the
parenting tu:ne, at one point not participating in visitation for four (4) consecutive
months. Additionally, the Petition For Guardianship noted that the Petitioners
had been instrumentallin caring for the children since April 2010. Further, tI;e
Petiti;)n For Guardianship asserted that the Respondent had been arrested for
driving under the influence, carrying a concealed weapon, contributing to the
delinquéncy of a minor, and operating a vehicle with no insurance. The Petition
For Guardianship also stated that the Respondent’s passenger in the

aforementioned incident was charged with possession with intent to deliver a



controlled substance e;.nd thrée (3) counts of obstructing an officer. Finally, the
Petitioners submitted an executed Consent To Guardianship from R<illRV iy
. consenting to the Pttitioners being named fas Guardians of the subject children in
the event of his disability or ihability to care for the children.

g g dicd
on February 12, 2011. The Family Court entered its Final Order on March 18,

. A hearing was held in Family Court on Fébruary 10, 2011.

2011, and found that the Petitioners were fit and competent to serve as Guardians.

" The Family Court noted that the Respondent mother @ Veii® and Refiiie

. Vgl who at that time was also a Respondent, were properly served and given
notice of tﬁe hearing. Regardless, the Respondent mother Sy Ve did not
appeaf for the hearing. Ryl Vi@ was unable t6 appear at the hearing due to
health problems, and the Family Court stated that “Ciggijp Vel has failed to

~appear despite proper notice, and due to the serious nature of the cause the Court
finds it necessary to proceed.” The Family Court further found that the

Respondent, CihV

on the evidence presented, the Family Court found that “the respondent, C

SHELE

@ 2bandoned the subject children in April 2010. Based

V@@®) is unfit to parent the infant children based on her abandonment of the
children, her criminal history and the criminal history of the individual with
whom she currently resides.” As such, the Fa'mily Court found it was in the Best
interests of the subject children to name the Petitioners as. their Guardians.

. The Family Court Guardianship Order was entered on March 18, 2011, and the

Respondent mother.did not appeal the Guardianship Order to the Circuit Court.



10. Subsequently, the Respondent filed the current Motion For Reconsideration. The

1L

12. At the hearing, the Respondent Gl

. That she was married to

. That she and Res#

. That she was twenty one years (21) old and R

Motion For Reconsideration alleged that the Respondent was only served with a
Notice Of Hearing.. The Motion also asserted that the Respondent did not receive
a full sc;,ven (7) days of notice prior to the ﬁearing as required by the applicable
rules. The Respondent also noted that her absence at the hearing is explained by
her denied Motion For Co#tinuance, which was based on the passing of her father
four (4) days prior to the hearing and the desire to retain counsel. Finally, the
Respondent argues that the Petitioners lacked standing to bring the Petition For
Guardianship. |

Following the filing of the Motion For Reconsideration, the Family Court entered
a Transfer Order and this Court afforded the parties a full evidentiary hearing on |

July 13, 2011.

P testified as follows:

. That she is the biological mother of the two subject children;

#on December 21, 2006;

Db .arriéd in Belfry, Kentucky;

. That she moved in with Mr. Vé@® at his residence in Mingo County,

West Virginia, on January 1, 2007;

@@eshad a son named BEE® V&R but did not have any
other prior children, nor did she;

That she was the primary caretaker of the subject children;

B VEgiieywas sixty one

years (61) old when they married;



. That she bathed and cared for the subject children; Petitioner, BuiipViillie
did not care for the children;

That the biological father of Jgil i . _

That RSP Vgiiipassed away on February 12, 2011;

. Thafc she had brought Gufiiings .mto the Vgg@@residence;

That she had a sexual relationship with Mr. Wi that started on March

14, 2009, the “day she met him;”

. That the younger subject child, D@ was fathered by Mr.

. That she was the primary caretaker of Iii§

. That she acknowledges that she was intoxicated and was airested for DUI,
contributing to the delinquency of a minor (Mr. ZVlil);

. That she was stressed out; Ry

full time;

. That the subject children were not in the car, they were with R,
Vi

That she stayed in jail.for thirty (30) hours;

That REENE® Vg told her she had to leave and would not let her take
the subject children; |

. ~That she werit to the home of Mr.

cared for the subject children at Mr. Vs direction;

. That an emergency protective order was filed against her by Mr.

and she could not see her children until June 16;



aa.

P V@interfered with her visitations with the

subject children;

That she acknowledges she ;ook’ no action to file for custody;

That in October and November Mr. ViillPhad her transported to his
residence and allowed her to visit with the children for six to eight hours;
That she missed the February 2011 Fa.:mily Court hearing because she
thought a continuance would be granted due to h_er father’s death on
February 6, 2011;

That she acknowledges she knew the continuance was denied;

bb. That her husband died on February 12, 2011;

CC.

The she is willing to submit to random drug screens;

dd. That Syl ived in the house with RIS Vil

€e.

ff.

That she wants custody of the subject children, and stated that “maybe [I
am] not a good wife but [I am] a good mommy;”

That she was not successful in getting visitation;

gg.-That she wants parenting time;

hh. That she claims she did not abuse substances such as drugs or alcohol, but

ii.

i

testified at length about drinking incidents and criminal problems due to
intoxication; |
That she first said her husband died on March 12, 2011, when he actually
died on February 12, 2011;

That on a few nights she would “get drunk and crash” at Mr. V@s

TR T

M and that this occurred every other weekend;



kk. That [ HgiFwould take care of her kids while she partied;
-11. That the emergency protective order was taken out against her in April

2010;

mm, That she started going to -bars in February 2010, one month after
D@ as born;

nn. That she acknowledges the Petitioners have a great relationship with .the
children and have done a great job parenting them; '

00. That she drank alcohol and partied with her boyfrieﬁd who was underage;

pp. That he.r boyfriend was charged with contributiné to the delinquency of a
minor;

qq. That.in_ May 2010, M. mw.as arrested and intoxicated and he was 20
years of age at the time;

1r. That she provided alcohol to Mr. WP while he was underage;

ss. That she acknowledges she harassed the arresting officer;

tt. That she and Mr. W@had been smoking marijuana the night they were
arrested; ‘ |

uu. That Mr. W@Wgs put on probation for possession of marijuana;

vv. That she drank alcohol and used marijuana, but never took pills;

WW. That Mr. W8 was arrested for possession of drugs and

obstruction;
xx. That Mr. WilJll} was arrested a second time in November 2010, he was

also arrested a third time and charged with possession of marijuana;



yy. That she is making a life with Mr. Vj§iiliiand claims that he does not have
a drug problem now;

* zz. That Mr. Wil did not have “a drug problem’; in 2010 even though she
acknowledges he was arrested for illegal drugs in April and November of
that year;

aaa.  That she does not know if. Mr. @S working as an informant
for the police, but acknowledged it would be dangerous for the children if

. he was; . |
bbb. That Mr.. \@ drank excessively, smoked marijuana, and

possessed illegal pills;

cce. . She was worried about the results of the DNA test, because the
children could be separated and Kl COﬁld get custody;

ddd. R V@l is on Dl s birth certificate;

ece. That Mr, V\@has done nothing to assert his rights as father;

if. That she hired her attorney in April 2011 after the Family Court

proceeding;
gee. That Mr. V@lever supported DiEi;
hhh. That both children are receiving social security benefits through

"iii. That despite a court order granting her visitation twice a. week, - she
acknowledges she went for a three or four month period without seeing the

children;



—_—

jjj. That she did not purchase or.bring the children anything for their birthday
because she had “no transportation;”

kkk. That she does not have a driver’s license, she is taking DUI
class‘es, and although she has a car it is illegal to operate on the highway,

111. That she had transportation resources through other sources;

¥filed for divorce in November 2010 and the

mmm. That B

000. That she went to mental health;
PP That she “didn’t believe in divorce;”
" qqq. That the Petitioner @ had constant contact with his

father;
1rr. That she had a pill problem in 2005 ;
sss. That she “gets even more depressed with pills;”

ttt. That she does not know how the Xanax got in her car;

uuu. That in 2007 she was prescribed Prozac;
vVV. That the medicine made her “loopy;”
WWW. bought her a new car in April 2007, and three

years later it had seventy thousand miles on it;

XXX.

@ drew three thousand two hundred dollars
($3,200) a month in social security and one thousand five hundred and
ninety five dollars ($1,595) a month in miner’s pension;"

Yyy.




72z, That they had between two thousand two hundred dollars ($2,200)
and two thousand three hundred dollars ($2,300) worth of expenses each .
-month;

adaa. That D pawned and sold some of his guns to support

them;

bbbb. That R

another car;

ceee. That she knew

children;

dddd. That every time she went to the Vil home,

was caring for the children;

e mswyed for a period with Jff§} Viiliiland

TR v 25 with him;

€cee.

ffff. That there were several periods of time that she was not available
to care for the children; |

gggg. | That during Christmas, she acknowledges that a dbg urinated on
the child, and she did not change the child’s clothes and she left the child
there wearing the urine soaked clothes and unbathed,;

hhhh. That she last snorted pills in 2005;

iiii. That she smoked marijuana in the thome;

jijj- That her employer told her to take time off of work because she could not

sleep or eat and cried at work;

10



kkkk.  That she took baby bottles to bed and put extra bottle beside bed,
rather than in the refrigerator;

1111. That she acknowledges she is “not a parent like most of these people are;”

mmmm. That she called and told m\/@ that she wanted to come
home because her and Mr. V@had an argument-and Mr. Wg asked
her to leave;

nnnn. That the divorce petition was pending when PD o

0000. That her father passed away on February 6, 2011, and the funeral

. was held on February 9, 2011, aﬁd was over before the Family Court
proceedings;

PPPD. That she was served with the Guardianship Petition on February 3,
2011; .

qqqq. That she wanted an attorney for the Family Court proceedings;

TIIT. That she was aware Tl mconsented to the Petitioners
getting Guardianship;

ssss. . That she “know][s] the children [are] well taken care of” by the
Petitioners;

tttt. That she “honestly [doesn’t] know what’s in the best interests of the [1 ‘

children;”

. That the children probably call WD V@mommy and

calls her Cﬁ

VWYV That she can take care of the children now;

- 11



wwww. That Dﬂ has not had a reiationship with her since she was three

months old;

XXXX. That she has only seen J{iii# few times in the past eighteen
months;
Yyyy. That she acknowledges that at age two J @was not potty—trained'
or bottle broken;
Z777. That she never noticed any congenital physical defects on the
child;
aaaaa. That she does not know about J @’s development;
| bbbbb. That she did not know that mad development delays,. but
that she did‘ not smoke during the pregnancy;
cceee. That she did use drugs and tobacco prior to her pregnancy;
ddddd.  That she does not know Dbs health status;
eeeee. That she smoked in thé child’s presence, and now EDhas lung
problems; |
fTfTY. That she was not aware D@)had developmental delays, defect in

rear, or lung problems;

. ggggeg.  That the children have a bond with the Petitioners;

.....

1iiii. That she acknowledges she had a sexual relationship with her

uncle O@@ when she was fifteen years old and he was thirty

12



years old and despite that sexual abuse history, allowed Mr. Dl

" be the caretaker of the female children;

sees

 jiiii- That she was molested at a young age;

Kkkkk.  That the D

D abysat while she was at work;

1111 That she checked herself into Highlands Psychological Hospital for

three days around November 2010;

mmmmm. That she did not follow up with Logan Mingo health;

nnnnn. - That she has been “clean” for four or five months.

13. At the hearing, the Petitioner, @ i
a.

b.

B testified as follows:

That he had no custodial rights until.the guardianship proceedings;
That the subject children are his half-sisters;

That the subject children have .always called his wife W.Vﬁ

mommy;

daddy;”

That he knew @had a 'history of substance abuse and was not happy
when his father married her;

.That he would adopt the subject children if given the opportunity;
That..C@ put herself out of her children’s lives and the children are
better off without her;

That Ciijih called a couple times in April 2011, the first time she called

was about a recliner and television;

13



j.

k.

@told him she J:ust wanted the right to visit; '

That his father is on the birth perﬁﬁéates of both children and both -
children were born during the course of the marriage;

That it does not matter if her his father is not'the biological father he-has

cared for the children for eight months;

. ‘That he and his wife does not have any of their own children; his wife has

had two miscarriages;

That he saw Mr. Wiiii§at his father’s residence;

. sexual relationship;

That he knew of Cm drug use;

That he knew Cﬁxa'd a sexual relationship with her biological uncle,
O D g

That he has s.een ~(w{i@intoxicated, i.e. slurred speech, falling down;

That he saw C§@l) intoxicated about every day, at least fifty to seventy
five times; ’

That C{gii abused marijuana, ‘Lortabs,_ and drank alcohol;

That in April 2010

P called to borrow three hundred and fifty dollars
and he discussed her &rug use;
That he told C@she was going to be an adult protective case based

upon her treatment of MR

9 and a CPS case based upon her

neglect of the children;

14



w. That Cﬁwas hardly in the home during the last few years of his father’s
life; '

X. That he threa:cened to call CPS, but his father begged him not to and the
children were not in CHiiy’s care and were being cared for;

y. That he did not call adult protective service because relatives were caring
for his father;

z. That he has had the children since November 2010;

aa. That C#iipis a habitual user of drugs;

bb. That C#ff never had an interested role in the children, she is the
biological mother but has never parented the children;

cc. That C‘ always let other people care for the children, such as .he.r
mother, him, arid REGIDVP:

dd. T hat-(‘ always “ran the roads;”

ee. That RUNIEED Vi vas the primary caretaker of the children prior to his
death not @of T

ff. That from April 2010 through November 2010, the children spent every

weekend with him and his wife;
gg. That he and his wife took the children full-time in November 2010;

hh. That in April 2010, at the time of the emergency protective order,

Vigiiis was in very poor health;
ii. That her vehicle was impounded after her DUI arrest, it had over one

" hundred thousand miles, and was damaged .all over;

15



Vs Lortabs “as she needed;”

kk. That he paid his father’s bills after his mother passed away;
1. That his father had approximately five thousand dollars (35,000) a month
in income and twenty two hundred dollars ($2,200) a month in expenses;

mm. That after they married, R

B and @ would run out of

SR would often seek to borrow money;
o0o. That he v&;ould loan C@ fifty dollars ($50) to buy milk for the children,
and then she would not used the money to purchase the milk;
pp. That R@ Vil sold several vehicles, g;ms, and four wheelers, so he
and @could live;

"qq. That R@ VDsold everything of value;

rr. That his father pawned a 1948 Gibson guitar, his favorite asset;
-ss. That his father had gall 1E)ladder surgery;
tt. That he went to his father’s home every day to care for the dogs;
. That he would observe drug paraphernalia and alcohol cans at his father’s
home, and his father was staying at his brother’s after the surgery; |

vv. That he carried between twenty five (25) and thirty (30) bags of garbage
C

from his father’s home after his death, the garbage accumulated by Cilfii
Ve,
WW. That he found a hidden pistol and germinated plants in M. Walss

bedroom;

16



xx. That at Christmas 2009, a dog urinated on.J @i and C@did not bathe

or change the child’s clothes, and Ci@eventually left saying she was
goiﬁg to a party;

yy. That Dgwas‘bom in January 2010;

zz. That fifty (50) or one hundred (100) dirty baby bottles were found in the
sink and everywhere else, which the children could have accessed;

ass.  That Cibtook thres (3) or four (4) bottles o bed at night, which

- were not refrigerated, and the baby would have to “fish around” to find a

bottle;

I s oo

cce. That he has been involved in his sisters’ lives from the day they:
were born;
‘ddd. That CifiiBwould get off work at six p.m. and not return home
| untif midniéht;
eee.  That CEPwas “high” a lot;
fff. That Dmhas a birth defect on her bottom that his wife noticed the very

first time she changed her diapei, and was never noticed or medically

attended by Ciil Vi

ggg.' That Dﬂ has asthma, is developmentally delayed, and did not
reach milestones;
hhh. That T8 was very non-verbal when they got her;

ili. That Cjillp went about four (4) months without a telephone call;

17



jij. That Dgiipdoes not even recognize (@

kkk. That the children bonded with the Petitioners and calls them mom
and dad;

11l. That the children started referring to him and his wife as mom and dad on
their own volition, he did not encourage them to do so;

P has always referred to CHl} by her given name and

mmm.

his wife as mom;

nnn. That the children recognize the Petitioners as their parents;

000. That he believes the children are much better off without €®; .

PPp. 4@ cxcluded herself from the children’s lives;

qqq. That he has never said anything negative about CD to the
children;

IIT. That he believes the best interest of the children is to stay with him;
sss. That C@ continues to socialize with inappropriate people;
ttt. That C@ left her daughters in the care of her blood uncle with whom

she had sexual relations with when she was a minor;

uuu. @ around six (6)
months after JEgBy was first born;

VVV. -That his wife is a school teacher and he is empléyed by the Mingo
County Health Department as a sanitarian;

WWW. That the child;en receive three thousand dollars ($3,000) monthly

in social security benefits;

18



XXX. That he does not need the.social security- benefits to rear the
children, it is “not about the money, its about love;”

yyy. - That C&@# is not a fit mother, and she presents an excuse .for
everything;

14. At the hearing, B tcstified as follows:

a. That she is the mother of G V@ and, thus, the grandmother of the
children;

b. That she stayed with C@ and R&§ from August to November 2007

when she got a place in Williamson, Wést Virginia, and some after J4i9
was born; |
c. That C@ took care of Jggiand kept the home and children clean;
'd. That while staying in ﬁe home she never observéd @ fo be under the
influence;
-e. That J4#R was given two unrefrigerated bottles at night;
f.  That she got to use C@’s automobile for errands;

g That C#@® changed diapers and R@

h. That she was not in the home long after J

i. That she did not know about her daughter’s drug use until after her arrest;

j. That she would not be surprised if C@ had history of marijuana and
pain pill abuse; |

k. That she does not know how long C@ worked or the reason she quit;

1. That Oggi :

m. That @ is a “good guy”;

19



15. At the hearing, G M&
a.

b.

That she did not know Cfl#Phad a sexual relationship with CER

That with that disclosure she would now be concerned with O
watching her grandchildren;

That if Oggpand C@ had a sexual relationship then he would not be fit
to be around the children; ‘

That she does not know much about Mr. W8P and does not associate

with him;

That today is the first time she has seen C@ in-six (6) months and-does
not k.now much about her current lifestyle;

That she would be concerned: if Cifiiplet Oy D@ take care of the
children if he sexually abused her;

That she cénnot say how much C#p has seen her children since she and
R@E® scparated;

If CHE visited ten (10) times in eighteen (18) months that “would be

making an effort;”

@8 is not a good mother if she did not buy her children Christmas

presents.

Wi testified as follows:

That he was born on June 20, 1989;

That he has known CFi V@@ for two and one-half years (2 %), he mét
her when he wWas twenty years old;

That he met @in 2009;
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. That Cﬁtook him to

. That the sexual relationship began shortly after he met in March 2009 ;
That he is the biological father of L
. That he wants DNA testing;

. That he and Ciiiillive together;

That they rent a home from I @

That he acknowledges he was arrested for obstruction of officer ‘and
) possession of marijuana and Valium, but there were no kids in the car at
that time;

. That he was arrested in another incident for- obstruction and received
unsupervised probation; |

That he works for carpentry repair and goes underground;

. That he has passed eleven employment drug screens;

. That he has been drug free for the past five (5) or six (6) montbs (since the

Guardianship pro ceedings were instituted);

. That he has not had much contact with Digp

- That he observed the children with CGE at Ry
C@ bathed and fed the girls;
. That he lived at R@#’s residence for approximately one (1) year;

That B Vagise @’s house on Sundays and once or

tvvicé through the week;

That he and REiEER VP got along with each other;

' That he used drugs in the past;
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u. - That he quit his job at Save-A-Lot to help

V. Thaf cidip V@ almost had a nervous breakdown but he “didn’t see
anything wrong with her;”

. w. That C@ tiid not get any'sleep with work and caring for the children and
R Vals;

x. That he hasno other children;

y. That C@#@ has been drug free for the last several months ;

" z. Thathe has never thought @had drug issues;

aa. That he denies growing marijuana in the home;

bb. That he hid his gun to keep it away from the kids;

cc. 'Ifh;t he earns twelve doilars (3 iZ) per hour;

dd. That he and CG live in‘ a two (2) bedroom house, which has five (5)
rooms total;

ee. That he would go to visits;

ff. That he acknowledges a criminal history of other arrests but the charges
were dismissed,;

gg. That he has not hit CEE§

but tilét they did have domestic arguments and
he told her to leave; h
hh. That he is now twenty two (22) years old and has been arrested three 3)
. times;
ii. That his first arrest was for obstruction of a state trooper;
jj. That his second arrests was for three counts of obstruction, possession of

s

narcotic (marijuana), and that this arrest occurred with C@ V&

.
]
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" kk. That for his second arrest he pled guilty to obstruction for having lied to
the officer; - |
1. That his third arrest was for three (3) charges of possession of marijuana;
mm. That C@W&S served five (5) months ago with Guardianship -
papers and that is when they started trying to clean their act up;
nn. That he and C@ did not get high every other weekend and crash at his
mother’s'house;
- 00. That he and C@ smoked marijuana together;
pp. That the Xanax in the car was not his (when questioned by the attorney
further his response was “can you prove it?”);
qq That he is .aware that there was an allegation that C' stole fourteen
dollars ($14) at work;

1. That vodka and beer was regularly bought by R“VO;

ss. That the babysitter took care of the children when ngas working, én&

B Va:

birth certificate or seek a

- that he and R’ brother were busy taking care of R a5

tt. That he did not try to change .Dg

determination of paternity or custody;

uu. That he knew that CHBl® was hospitalized in a mental institution;

were caretakers for the children;

L

vv. That Ogsp and Reii DEEgig
WW, That CHER recently told him that her and O@ had a sexual
relationship ten (10) or eleven (11) years a..go ;

xx. That if he knew Og@i) and CE# had sex in the past he “wouldn’t let my -

little girl go there;”
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16.

yy. That he does not know if C@i®is a good mother for allowing D

P T
i

i 5

to O, but he would not let her go.
The Petitioners argue that the Family Court’s Final Order was appropriate and is
supported by the evidence.. The Petitioner asserté that this type of case was
intended to be heard as a Guardianship Petition, and that was the West Virginia
Supreme Court of Abpeal’s intent. Additionally, the Petitioners argue that the
Respondent abandoned the children and is an unfit mother. The Petitioners

further assert that the Respondent has not mothered the children, nor has she

' 'protected them. Moreover, the Petitioners contend that this should have originally

been an abuse and neglqct case. Finally, the Petitioners argue that the purpose of

17.

.. 18.

this proceeding is to protect the children, and that evidence from the Respondent
alone is sufficient to terminate her parental rights.

The Res;pondent argues that the Petitioners did not have standing to bring the
Guardianship action in the Family Court, because they are not a parent and had no
custodial righté prior to the Petition. Additionally, tﬁe Respondent argues that she‘
is the biological mother, was the primary caretaker,. and has rehabilitated herself;
as such, she claims she is entitled to a presumption and should be granted custody..
Finally, t_he Respondent asserts that in the alternative she should be granted the

opportunity to .form a bond with the children and have the possibility ‘of

" reunification.

The GAL argued that the West Virginia Supreme Court of Appeals is aware that
Guardianship proceedings are being used in this manner, i.e. as a private

equivalent 6f abuse and neglect proceedings. Further, the GAL asserted that the
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children do not know-the Resp<.)ndent, and that it is the Respondent’s fault that the
: children do not know her. Additionailly, the GAL noted that the Respondent
could ha\'/e taken action to exercise her rights with the children. Moreover, the
GAL asserted that even before custody was awarded to the Petitioners, -the
Respondent did not act as a caretaker to the children. The GAL acknowledged
that the Respondent has problems which can potentially be attributed to her
childhood. However, the GAL opines that the children need stability. The GAL
further argued that the Petitioners provide the subject c]:;ildren' a safe home and
the children think of them as their parents. As for Mr. Wi, the GAL argues
"that today is.the first time.that he has attempted to exefcise any rights.
Furthermore, the GAL noted that Mr. Wﬁ has been arrested, abuses substances,
and that D‘ currenitly has social sécurity benefits through her legal father,

gl

Conclusions Of Law

Pursuant to West Virginia Code, Rule 13 of Practice and Procedure for Minor
Guardianship proceedings

(@) Removal by Family Court to Circuit Court of Minor
- Guardianship Cases Involving Child Abuse and Neglect. If a
family court learns that the basis, in whole or part, of a petition for-
minor guardianship brought pursuant to W, Va. Code § 44-10-3, is
an allegation of child abuse and neglect as defined in W. Va. Code
§ 49-1-3, then the family court before whom the guardianship
proceeding is pending shall remove the case to the circuit court for
hearing. Should the family court learn of such allegations.of child
abuse and neglect during the hearing, then the family court shall
continue the hearing, - subject to an appropriate temporary
guardianship order, and remove the case to the circuit court for
hearing to be conducted within 10 days, for determination of all
issues. Once temoved, the case (or any portion) shall not be
remanded to family court. At the circuit court hearing, allegations
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of child abuse and neglect must be proven by clear and convincing
evidence. Immediately upon removal, the circuit clerk shall
-forthwith send the removal notice to the circuit court. Upon receipt
of the removal notice, the circuit court shall forthwith cause notice
. to,be served in accordance with W. Va. Code § 44-10-3 and to the .
Department of Health and Human Resources:who shall be served
with notice of the petition, including a copy of the petition, and of
the final hearing to be conducted before the circuit court. Such
notice to the Department of Health and Human Resources shall
constitute a report by the family and circuit courts pursuant to W.
Va. Code § 49-6A-2
I Jurisdiction

2. Initially, the Court must decide the jurisdictional argument presented by the
Responden‘;. The Respondent argues that'pu.rsuant to West Virginia Code § 48-9-
lQ3 the Petitioners lacked the stgmding to bring the Guardianship Petition in the
Family Court. Thus, the question would then become — if the Family Court
lacked jprisdiction to hear the case initially, would this Court have jurisdiction
pursuan;c to the Transfer Order?

3. We;st Virginia Code § 48-9-103 provides that:

(a) Persons who have a right to be notified of and participate as a
party in an action filed by another are:

(1) A legal parent of the child, as deﬁned in section 1-232 of this
chapter; .

(2) An adult allocated custodial responsibility or decision-making
- responsibility under a parenting plan regarding the child that is
-then in effect; or

. (3) Persons who were parties to a prior order establishing custody
and. visitation, or who, under a parenting plan, were allocated
custodial responsibility or decision-making responsibility.

(b) In exceptional cases the court may, in its discretion, grant
permission to intervene to other persons or public agencies whose
participation in the proceedings under this article it determines is
likely to serve the child's best interests. The court may place
lumtatrons on participation by the mtervemng party as the court -
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determines to be appropriate. Such persons or public agencies do

not have standing to initiate an action under this article.

. The R;espondent argues that West Virginia'Code § 48-9-103(1)-(3) provides the
list- of parties permitted to file the Petition for Guardianship and that West
Virginia Code § 48-9-103(b) provides that any other party may act only as an
Intervenor. However, West Virginia Code § 48-9-103(a) uﬁambiguougly states
that West Virginia Code § 48-9-i'03(i)-(3) is the list of “[p]ersons who have a
right to be notified of and participate as a party in an action filed by another.” .
Thus, this particular code section ‘deals with a Guardianship Petition theLt has
already been filed and, contrary to the Respondent’s assertion, does not provide
the inclusive list of those permitted. to.ﬁle the Petition.

. The Respondent did not cite or provide, nor has the Court independently been
able to find, any statutory authority or case law, which prohibits the Petitioners in

this action from having standing to initiate the action. The Petitioners, B and

i

& V@' s abandonment and the findings cqntained m
the Family Court Order and herein.
. Accordingly, the Family Court properly had jurisdicﬁ;)n to hear the case. As
such, the transfer to this Court is proper and binding.
. Thus, the Respondent’s Motion is DENIED as to ﬂllS ground.

II. Notice
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8.

The Respondent also claims that the Motion should be granted because she was
not given sufficient notice of the Family Court heeiring. The Respondent asserts

that' she was served -with notice of the hearing on February 3, 2011, and the

" hearing was held on February 10, 2011. The Respondent claims that she did not

“10.

11,

12.

13.

receive the required seven (7) days of notice because the day that she was served
and the weekends do not cc;unt.
T;he Respondent’s argument is moot because the Court granted her a full
evidentiary hearing de novo, Whi.Ch she attended with counsel, on July 13, 2011.
Thus, the Motion is DENIED .as to this ground.

III. Best Interests Of Subject Children
The Sﬁpfeme' Court of Apﬁeals of West Virginia has, “repeatgdly ileid that in
contésts involving thg custody of infants the welfare of the child is of paramount
and controlling importance and is the ‘polar star’ by which the discretion of the
court will be é‘uided.” West Virginia Department of Human Services v. La Rea
Ann C. L., 175 W.Va. 330, 336, 332 S.E.2d 632, 637 (1985).
Tempered with the 'Stafe’s parens p,atAriae‘interest is the -court’s obligation to
consider the “best interests of the child [as] paramount.” See In re Jeffrey R.L.,
190 W.Va. 24, 32,. 435 S.BE.2d 162, 170 (1993). See also Carter v. Carter, 196
W.Va. 239, 246, 470 S.E.2d 193, 200 (1996) (recognizing paramount importance
is the best interest of the child). |
The best interest and welfare of the children is the controlling consideration in

determining custody. See Suter v. Suter, 128 W.Va. 511, 37 S.E.2d 474 (1946).
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14.  Pursuant to West Virginia Code, Rule 10 of Practice and Procedure for Minor
Guardianship proceedings:

The court, when determining an appropriate guardianship
"appointment aver the person of a minor, shall -ascertain and
consider, among other ‘pertinent matters, whether any proposed
guardian:

1) Is required to register-as a sex offender under West Virginia
Code, Chapter 15, Article 12;

2) Has a record of any misdemeanor or felony convictions;

~ 3) Has ever been subject to a restraining order or final protective
order;

4) Has ever been the subject of any substantiated report alleging
child abuse, negléct, or molestation made to any child protection
agency, other law enforcement agency, or court in any jurisdiction;

5) Habitually uses any illegal substances or abuses alcohol; or -

- 6) Has another person living in the home that involves any of the
matters statéd above.

15.  -Pursuant to West Virginia Code, Rule 11 of Practice and Procedure for Minor
Guardianship proceedings

At the conclusion of the hearing on the petition, the court shall
make findings of fact and conclusions of -law regarding the
guardianship matters raised in the petition and proceedings. The
court shall issue an order for entry by the clerk with respect to the
matters determined, including the findings of fact and conclusions
of law, within 10 days of the conclusion of the hearing. The order
shall contain a provision in its final paragraph directing the clerk to
provide certified copies to the parties and other interested persons
or entities as identified by the court. -

16. All findings are made by clear and convincing evidence.

- 17. All findings are in the best interests of the children. .
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.18. The Court FINDS that C{§il Vel and Mr. Wiggboth have misdemeanor

convictions.

19. The Court FINDS that CHll) V@ ® and Mr. Wi have habitually abused

substances.

20. The Court FINDS C&E)

21. The Court FINDS that Mr.
has habitually abused substances. .

22. The Court FINDS in accordance with the opinion of the GAL that it is in the best

. interests of the subject children to GRANT the Petition qu Guardianship. .

23.The Court FINDS that the Respondent, C{fip Vil is an inappropriate;
céregiver and Mr. m is an inafprop‘riate caregiver. |

24. The .Court FINDS that the Respondent, CO VP, has engage;d in at risk
behaviors, including alcohol and drug abuse. Additionally, the Respondent

resides with and is in a relationship with an inappropriate caregiver, NS

" Wi, who has an extensive arrest record.

25. The Court FINDS that despite. hgving the right to visit with her children, thé.
ResP;)ndent .vs.ient an extended period; épproximately four months, without visiting
the children and has had de-minimus contact with the children, has not supported
the children emotionally or financially, and has otherwise abandoned the children.

26. Additionally, the Court FINDS that the Respondent has inappropriately allowed

her biological uncle, OE##® D, with whom she had a sexual relationship

while a minor and he was thirty (30) years old, to care for the subject children and
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still fails to recognize the risk to her children even though Mr. White and helj own
mother recognized that serious risk.

27. Further, the Court FINDS that when the children were in the Respondent’s

.’ éustody she did not act as an appropriate -caregiver, often left the children in
other’s care, and failed to properly tend to'the subject children.

28. The Court FINDS t_hat the Petitioners are appropriate caregivers.

© 29. The Court FINDS that the Petitioners, B@® and Wen V& are not sexual
offenders, do not have criminal recordé, do not abuse‘ alcohol or drugs, do not |
have past allegations of abuse or neglect of children, and do not have any one in

- the household with such issues.

30. The subject children cons1der the Petitioners to be their parents and the
Petitioners hdve acted as such for an extended period of time. Additionally,
R‘V@executed a Consent Of Guardianship in which he stated his desire

. for the Petitioners to be vested with the responsibility of caring for the children in
the event 'ghat he is unable. .

31. In light of the foregoing, ‘the Court FINDS that it is in the beé’c interests 'of the
children that the Petition For Guardianéhip be GRANTED. Petiﬁoners are
apiaointed conservators and guardians of the childfeﬁ

32. The findings and orders herein are in the best interests of the child and the least

' restrict alternative. Remaining with the Reépondent mother is contrary to the best

interest of the children. -
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33. The Petitic;ners‘shall post ‘a conservators bond in the amount of one théusand
dollars ($1000), take any required oath and education, and file annual financial
accountings.

34. ;[‘he Respoﬁdent may petition for modification and/or visitation upon completion
of parenting, anger management, and substance abuse classes.

35. The Re,spondeﬁt mother shall pay child support in the amount of fifty dollars
($50).per month.

Judgment
‘Wherefore, ;based on the foregoing Findings Of Fact And Conclusions Of
Law, the Petitioner’s Petition For Guardianship is hereby GRANTED. Physical and
legal cus.tody of the subject chiid is to remain with tﬁe Petitioners.
Tiw Clerk is DIRECTED to send an attested copy of this Order to all

parties of record.

Entered: this the & gi}day of July 2011.

32



