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MEMORANDUM DECISION

Petitioner, Roger Simmons, by counsel, Steven B. Nanners, appeals from the “Order
Denying Post-Conviction Habeas Corpus Petition” entered by the Circuit Court of Webster County
on April 7, 2011. Respondent, Marvin Plumley," Warden of the Huttonsville Correctional Center,
appears by counsel, Thomas W. Rodd.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided by
oral argument. Upon consideration of the standard of review, the briefs, and the record presented,
the Court finds no substantial question of law and no prejudicial error. For these reasons, a
memorandum decision is appropriate under Rule 21 of the Revised Rules of Appellate Procedure.

On January 4, 2001, petitioner was arrested by the Webster County Sheriff’s Department on
charges that he had engaged in sexual acts with his step-daughter, who was born on June 5, 1988.
Petitioner gave a tape-recorded statement to the investigating officer, and he was arraigned before
the magistrate court later that day. Following a preliminary hearing, the matter was bound over to
the grand jury.

On March 27, 2001, an abuse and neglect petition was filed in the circuit court asserting
many of the same allegations contained in the arrest warrant. The abuse and neglect case ran
concurrently with the criminal proceedings and were both heard by the same circuit judge.?
Petitioner states that there were significant factual inconsistencies between the statements the victim

! Pursuant to Rule 41(c) of the West Virginia Revised Rules of Appellate Procedure, we have
replaced the respondent’s name with Marvin Plumley, Warden. The initial respondent on appeal,
Teresa Waid, is no longer the warden at Huttonsville Correctional Center.

? petitioner filed a motion to recuse the circuit judge in the abuse and neglect case. The Chief Justice
of this Court found no justification for the recusal and permitted the judge to remain on the case.
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gave during the criminal investigation and those she gave in the abuse and neglect proceeding.
Petitioner adds that during the course of the proceedings, the victim recanted the sexual abuse
allegations. The victim then retracted her recantation and indicated that her mother made her recant
to help petitioner get out of jail.

On May 8, 2001, the grand jury returned a thirty-two count indictment charging petitioner
with eleven counts of first degree sexual assault in violation of West Virginia Code § 61-8B-3, ten
counts of sexual abuse by a parent, guardian or custodian in violation of West Virginia Code § 61-
8D-5, nine counts of incest in violation of West Virginia Code § 61-8-12, and two counts of second
degree sexual assault in violation of West Virginia Code § 61-8B-4.

On May 16, 2001, petitioner filed a motion to suppress the tape-recorded statement he gave
to law enforcement, as well as all evidence recovered during the execution of search warrants of
petitioner’s home and the home of a family member. Following an evidentiary hearing, the motion
was denied. Thereafter, the State made a plea offer to allow petitioner to plead guilty to one count
of second degree sexual assault and one count of incest with the remaining thirty counts to be
dismissed. The plea agreement provided that the State would stand silent regarding how the
sentences for those two crimes would be imposed. Petitioner accepted the plea offer and pled guilty
to those charges.

Following a psychological evaluation of petitioner and a presentence investigation, the
circuit court sentenced petitioner to ten to fifteen years in the penitentiary on the second degree
sexual assault conviction and five to fifteen years in the penitentiary on the incest conviction for a
total of fifteen to forty years with credit for time served. Petitioner’s motion to reconsider
sentencing was denied.

Petitioner filed a pro se petition for a writ of habeas corpus. The circuit court appointed
habeas counsel for petitioner. Habeas counsel filed an amended petition for a writ of habeas corpus.
An evidentiary hearing was held before the circuit court during which petitioner testified. Petitioner
also presented the testimony of an expert witness to address the quality of the tape-recording of the
statement petitioner gave to law enforcement following his arrest. Petitioner’s trial counsel also
testified in response to petitioner’s allegations of ineffective assistance of counsel. On April 7,
2011, the circuit court entered a thirty-three page order denying habeas relief on all grounds
asserted.

In his second amended brief filed with this Court, petitioner asserts as his only assignment
of error that the circuit court improperly denied his petition for habeas relief. We note, however,
that petitioner addresses multiple issues related to his sole assignment of error in his second
amended brief: ineffective assistance of counsel; irregularities in arrest; illegal detention prior to
arraignment; excessiveness or denial of bail; sufficiency of the evidence; prosecutorial misconduct;
constitutional errors in evidentiary rulings; trial court’s refusal of a continuance; the question of
actual guilt upon an acceptable guilty plea; the falsification of the transcript of petitioner’s
statement to law enforcement following his arrest; involuntary guilty plea; mental competency at
the time of the crime; ability to understand the proceedings due to educational level and reading
ability; coerced confession; challenges to the composition of the grand jury or its procedure; defects
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in the indictment; and incompetence at the time of the offense, as opposed to at the time of trial. All
of these issues were addressed in the circuit court’s April 7, 2011, order.

The Court has previously stated that “[i]n reviewing challenges to the findings and
conclusions of the circuit court in a habeas corpus action, we apply a three-prong standard of
review. We review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and questions of law
are subject to a de novo review.” Syl. Pt. 1, Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771
(2006). The Court has considered the merits of the arguments set forth in petitioner’s amended brief
and in respondent’s brief, and it has reviewed the designated appendix. Having reviewed the circuit
court’s “Order Denying Post-Conviction Habeas Corpus Petition” entered on April 7, 2011, we
hereby adopt and incorporate the circuit court’s findings and conclusions as to the assignments of
error raised in this appeal. The Clerk is directed to attach a copy of the circuit court’s order to this
memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.

ISSUED: November 16, 2012
CONCURRED INBY:

Chief Justice Menis E. Ketchum
Justice Robin Jean Davis
Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Thomas E. McHugh



“IN'THE CIRCUIT COURT OF WEBSTER COUNTY, WEST VIRGINIA

.Petiﬁoner,

‘CaseNo.: 06-P:10 =
Honorable Judgé Jack Alsop 2
s . . ’ : Y t
"ERES "WAID Admmlstrator e h R - —~ 1
utt ns? }lle Correctlonal Facility, - ' A ' o
R Respondent. =5
(-':O\):A

Thrs matter came before this Court on the Petltron for post-convrctlon habeas corpus
."led by- Steven B. Nanners on May 28, 2008 On the 2" day of October, 2008 , Dwayne

V;_.., devender Prosecutrng Attomey of Webster County, West V1rg1ma on behalf of the

spondent ﬁled an ‘Answer to the: Petmon for Habeas Corpus Follo'wing the ﬁli‘ng of-the
:’er the Court conducted a thorough review- of the record and determmed an’ evidentiary :
»'y;/ould be needed to farrly and fully adJudtcate Petrtloner s cla1m

On November 20, 2009 Petrtloner by and through his counsel Steven B Nanners, ﬁled _
nded Petition for a Writ of Habeas Corpus Ad Subjrc1endum An Ommbus Habeas
13 was held before thrs Court on the 4t day of F ebruary, 2(‘)10 The Pet1t10ner appeared in

SOH’ and Wlth counsel; Steven B. Nanners, and the Respondent appeared by counsel Dwayne

Usiy



X to estabhsh a basrs for the. rehef requested in hlS Amended Habeas Petrtlon The reasons for this
o dCCISlon are set forth below | .
| '_ 3 L F]NDINGSOFFACT
" ‘1..' The Court takes judicial notice of aIl proceedmgs and, the record in the underlymg

case to wrt 01-F-24

_— 2 " The Crrcmt Court of Webster County, West Vlrgmla, has proper Junsdrctron in

’ _'_-thJS matter pursuant to W Va. Code §53-4A-1 ~13et, seq
3, The Petmoner was. charged in case number 01-F-24 with the felonious offenses of

-ele. / n-,'(ll) counts of F1rst Degree Sexual Assault, in violation of. WVa Code §61 8B 3; ten

0 ts of Sexual Abuse by a Parent, Guardlan or Custodlan in v1olat10n of W Va Code -
:-5

‘Degree Sexual Assault, in wolatron of W.Va. Code §61 8B-4,in a thn‘ty-two (32) count

ent;remrned. by_a Grand, Jury on May 8, 2001, i in We_bster County; Wes-_t Vlrglma...

"P:etiti'oner"'s trialf counsel ﬁle'd a Moti‘On.tor-Suppres's the tape recorded statement

Tnal counsel for Petltmner ﬁled a, Motron to- Recuse the Honorable Judge Jack
1 July 75 2001 asscrtmg the Judge: had bias feelmgs toward Pet1t10ner

- The- Honorable Judge Jack Alsop ﬁled a response to the same. w1th the West

grma Supreme Court of Appcals statmg that he could fal.rly and 1mpart1a11y pres1de over the

. nine: (9) counts of. Incest, in v101at10n of W Va. Code §61-8- 12 and two (2) counts of T
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On the 24“‘ day of August 2001 Pet1t1oner was given a handwntten _plea-offer.

purportmg he plead gu1lty to one (1) count of sexual assault in the second degree and one, (l)
t of mcest w1th the remammg counts in the mdrctlnent to be dlsmrssed

> On September 6 2001, Petrtloner accepted the plea offer from the State and
er:' d a gmlty plea to the felomous offenses of- second degree sexual assault and mcest

On November 21 2001, Petltloner ‘was evaluated by Charleston Psychratnc

Group;, Inc to determme 1f Petltloner was:a cand1date for altemanve sentencmg The evaluatron

: ed he was- not

11 _. ThlS Court sentenced the Petitioner by Order entered on the ’7’th day of February

ThePetmoner was sentenced as follows
a _Count Twenty-Seven Sexual Assault in the Second Degree not less
B "-than ten ! 0) but not mvre than twenty-ﬁve (25) years,

L b - Count ThJ.rty-TWO Incest not less than ﬁve (5) years but not more than

' ‘-".,:""ﬁfteen a 5-)" yeats.

Th1s Court. ordered the sentences. for these Counts would run- consecutrvely to

In effect the Court sentenced Pet1t10ner to.a term of not less than ﬁfteen (15) years
ot more than forty (40) years in the pemtentlary !

}
Thls Court entered a Commltnlent Order on February 38,2002, that reﬂected the

O' der entered on February 7 2002



- '- " " S I PRELIMINARY LEGAL AUTHORITY
In post-conv1ct1on habeas corpus claims, the Pettnoner is retluued to, meet three
:_-prehmmary standards before their clatm wﬁl be recognized. “A habeas corpus proceedmg is not
s substltute for a writ of error in that ordmary trial error not: mvolvmg const1tut1onal v1olattons

'w111 not be rev1ewed ? State ex: reI McManms V. Mohn 163 W Va 129, 254 S.E.2d 805 (1979) :

. "lfherefore, the ﬁrst requlrement for post-conv1ct10n ‘habeas corpus reqmres the Pet1t1oner to
that he or she has heen denied a const1tut10nal nght In this "c._ase, Petitioner makes

fnumerous alleganons regardmg the demal of:-various cons’ututlonal nghts Ea_o_h"of these -

_ganons a.long w1th the alleged const1tut10nal v1olat10ns will be d1scussed more thoroughly in

.s Court’s Petztzoner s Grounds Jor Rellef section below ThlS Court recogmzes that based on
':_the alleganons contamed m the: Amended Ommbus Habeas Pet1t10n, the Pet1t10ner has sat1sﬁed _

_;the.-fQSt'tegunengent‘by all_eglng_ a v.1_olatlon of his 'constltuttonal rights. ' y

dﬁnally adjud_ieated, or waived and thus b_arred,by ‘W.Va. i(,.“,ode §53--4A‘-1 Cb)(c_)

thlS case Petmoner alleges s1xteen separate grounds in wh1ch hlS const1tut1onal nghts_
'latedl Tr1al counsel d1d not allege any.of the sixteen. constltunonal vmlatlons raxsed in

s AmendedOmmbusﬂHabeas Corpus,- Betition before'm any o,the_x_' habeas proceedi‘n:gs
drlymgcase, town 01-F-24. Addltlonallji-, thi.si_-Co;u,r,t_ has.not decide:d-an}; claims

ar glneﬁecttve a351stanceof .£couns'el-;; therefofe, ﬂ‘llS Court has not" pteviousl_}t de'oijded said. |
Thus =iIietiti0net has satisfted the:second prelimiﬂa,ry requirement. ‘

Fmally,theCourt must determine wheth.er the Petltioner has p‘reviously uvalved is nghts .
; 'ard to the grounds alleged in: the Amended Ommbus Habeas Petition. The Petmoner in

‘,has not wawed any of hlS consntunonal nghts except fro. the nghts Petitioner wawed at |

N
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,:the-‘;tlme of the: entry of: hlS gurlty plea, under the alleged grounds ‘of the Amended Petrtron
therefore the thll‘d preln:mnary requlrement has been met
Wrth these: three prehmmary standards satisfied, this Court proceeded to consider the

.ments of the clalrns alleged in Pet1t10ner s Amended Ommbus Habeas Pet1t10n

IIL DISCUSSION-
PETITIONER’S GROUNDS FOR RELIEF

The Petruoner rarses six: mam 1ssues set forth as sixteen sepa.rate grounds, in hlS writ of

abeas_._ corpus The Petltroner alleges the followmg grounds resulted n. the denial of h13 :
tltutlonal nghtS' 1) Ineﬁ'ecuve ass1stance of counsel 2) Demal of due process and demal of
i '-_tnal; based on Prosecutonal MIsconduct 3) Demal of due process nghts, 4) E1ghth

endment v101at10ns, 5) Grand Jury Mrsconduct and 6) Judrcral Mrsconduct Petltl_oner

,whlch’would warrant ‘his release ™ State ex. rel Scott v, Boles Syllabus pt 1 150
1-47 S E2d 426 (1966) ThlS Court will address each of the issues ra1$ed by

A and any sub-lssues that, may anse inturn.

oA INEFFECHVE ASSISTANCE OF COUNSEL

Pétitioher~ alleges numerous ground in -which his trial counsel faJIed to' provide effective .
.' iof"counsel. ‘ ‘The.'We's-t Virginia t-est by which 'claims- of ineffecti\te assi'stance of

ar ',._.evaluated is. set forth 1n State V. leler 194 WVa 3, 459 S. E 2d 114 (1995) and



habeas petrtloner clalm.mg meffectlve a351stance of counsel to. prove: (1) Counsel’s performance

- Was: ":deﬁcrent under an. obJectwe standard of reasonableness, and (2). there.is.a reasonable
5 :probabrhty that but for counsel’s unprofessronal errors, the result of the proceedmgs would have

it '}bgegnf:drfferent ‘In applymg the * obJectlveness standard ” found in part one of thrs test the

1}Suprerne Court has held that a rev1ewmg court must ask whether a reasonable lawyer would -
av" acted under the clrcurnstances as.defense counsel acted in the case at xssue.” Id, Syllabus _
", m’.part After thoroughly rewewmg the record under the standard set forth above this -
4ﬁnds all of the alleged meffectlve assrstance of counsel clalms found in Petitioner’s

'tition',.to b? ‘witho.ut merit. Thrs Co_urt will addre_ss,each of these con_cerns below.

: 'Ground 'One:' Inadeguate Investigation .
- .

etmoner alleges tnal counsel feuled 0. adequately mvestrgate the allegatrons in.

3 gatlon Syllabus point- 3, State ex rel. Daniel v. Legurslgy 195- WVa.,314 465 S E. 2d

6;('1"99.5‘),; : Thrs Court“-is of 'the'opinion,'based‘ on the'record in the underlying case, counSel

ducted a reasonable mves’ugatlon fulﬁllmg the requu'ement set forth in Legursky Trial

Se requested and was prowded wrth d1scovery, supplemental drscovery, and answers to a



Motlonfor B_i,l_l;"of..‘;Particula'r_s-.r__e‘questing factS',re‘garding each charge ;against Petitioner in the

mdlctment The record reﬂects tr1a1 counsel met wnh Pet1t10ner approx1mately 18 times ptior to

_,the A'entry ef Petmoner s plea to. fully dlSCl.lSS any questrons or concerns Pe11t1oner may ‘have had
V"“':-'“regardlng hlS cnmmal case. Further Pet1t10ner advances no spec1ﬁc allegations as to how trial

'C¢Pn$_¢1:5 t_’ailed‘;tg adeqt_iately investigate his case. . As sﬁch,}"Pfetitiqner”s argnment,with regard-to

Ground One fails.

Ground Two' Fallure to Meet w1th Petltloner

Petmoner alleges trial counsel farled to meet W1th h1m pnor to the prehmmary heanng

ary .heanng See Defense Counsel Voucher, Kevm Duffy 9/3/2002 : Further» trial

1€t w1th Petrﬁoner for 1. 5 ‘Hours, ﬁve days after the prehmmary heanng to drscuss the

than grqperljr invé:‘stigating Petitioner’s case. There is -nothin_g in thé record to-indicate that trial

d not adequately mvestlgate Petmoner s case. Further at Pet1t10ner s Plea Hearmg

agreed that he knew counsel was- engagmg m plea negot1at10ns and Pet1t10ner

Pfetitiener also aIleges trial ‘counsel engaged in and focused on. plea:-neg_otiatiens rather

058¢

,gag,_ ';_.m plea negottatlons rather than focusmg on the mvestlgatwn of Petltloner s case .
resultn;g_.,in:.eineffeetive asslStance. of CQunsel.‘ After’ reviewing the record,_ the Cour_t ﬁn’dsf that :
unisel'did not meet with,,Pe_t:ltioner‘ prior to the preliminary hearing; however trial counsel -

! ""h‘oﬁr's';f-revi'evi}.ing.the'f preliminary_ information related t'd Petitioher’s case prior to the



B ,eonsénted_ to sueh acts. 9/6/01 Plea Hearing, Recorded tape. Therefore, Petitioner’s argument

'"regard to premature plea negotlatlon is wrthout ment

| 7' Aocordlngly, Petltloner s con,tentmns found in Ground. Two fail as a matter of law.’

Ground Three' F’aﬂure to Ade uatel_ Commumcate

Pet1t10ner alleges tnal counsel fatled to adequately dtscuss w1th Petttroner the
'::',ro.qe.d,‘?fai a,_speets'of Petitioner’s case amounnng t‘f’. -meﬂecuve.. assistance of counsel. Petitioner -
ther, al'leges he was not fully aware of the possible outcome‘s that may result due to. procedural

horces' There is. nothmg in the record to mdlcate that Petmoner was not fully aware of the

TOC "‘durfal'fprbeess:and the outcomes that may result due to cho1'ees_ made by Pentl‘oner._ and‘hrs .
¢ unseI Dunng Eetitioner’s Plea Hear_lng,the Court.questioned Petitioner, as.to his satisfaction
; th.trialf.-e'ounsel and' Petltioner stat'ed.he‘had no..'com'plaints.-‘ ' Th‘e' Court, further. stress_ed that if
"'d_ any problems or complamts Pet1t10ner should assert them durmg the Plea
tlttoner agaln conﬁrmed that he d1d not 9/6/01 Plea Hearzng, Recorded tape

'ch thrs Court is of the opmron Pet1t10ner s argument 1s w1thout ment Accordmgly,

ar"gument. as to Ground‘ ’['hree fails.

Ground Four' Fallure to Adeguatelz Commumcat

tPet1troner alleges tnal counsel fa11ed tos properly explam the eﬁect the nature of" the
wh10h Petrtroner was conv1cted of’WOuld have on his’ parole el1g1b111ty and d1scharge v

sentence Although there is nothmg in the record ‘to mdlcate counsel mformed Penuoner of

he p srble rarmﬁcatlons of his prior. cnmmal hrstory, the record does. indicate the Court adwsed
Zthat the parole board would take the. cnmes for whrch he was conv1cted into

atlon and that oould affect thetr de01s1on regardmg parole ehg1b1hty 9/6/1 1 Plea



"Hearzng, Recorded tape Addltronally, the trlal court gave: Petrtroner the opportumty to confer

th hls_'_counsel pnor to entenng hrs plea to discuss any questrons or concerns, the Petltroner X
.-rmght have Therefore, Petltloner was aware of the effect the nature of h1$ conviction may . have
. onlns : a‘bilit_,y‘: to be_: paro_led;' “Even if- c'ounsel failed to inform. and discuss the effects of-
Pet1t1oner’s conviction pri.or_'- to the '__date' of the’ Plea Hearmg,such was ‘made’ known to. the

etltloner at'the Plea Hearing and therefore Petitioner"s argument»does not. rise-to the. level of

eﬁcrent representatron as required by. Strzckland/leler As such this Court ﬁnds Petltloner s -

,gmnent wrth regard to Ground Four.to be wrthout ment

Ground F-ive':. .lnade nate'Investi vatio'n‘_ '

;Petmoner s second argument is counsel prematurely negotlated a plea deal, amountmg to

Ze

ie “'e VE. ass1stance of counsel Petrtloner contends counsel adv15ed h1m to enter 1nto a plea

eemnie prior__to: obtaining'all discoye_ry_ in PetitiOner?s case, making Petition__er unable .to make
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| was refused by both Pet1t1oner and his counsel No- other plea. offers ‘were extended untrl June of

was not untll September 2001, that. Petltloner and his counsel accepted a plea-agreement. from the

: NEState : Therefore counsel clearly took time to’ mvest1gate the case as he refused three plea offers
) '};’--.‘before adv1smg Petltloner to accept an offer: from the State i in September of 2001. Accordmgly

. fthrs Court fmds Petrtroner s argument w1th regard to premature plea negotratron to. be. w1thout

Ground SlX' Fallure to Meet w1th Petltloner

£ ‘.,Petltioner alleges tnaI counsel failed to spend adequate time with the Petitioner pnor to

0- hors: ’not.mcludmg t1me spent in court, workmg on thrs case and Petmoner S- eompamon

d-neglect case The record further reﬂects that Petltloner d1d engage in plea negotlauons

fied, wnh the manner in whrch trial counsel represented h1m and he afﬁrmed he was As

tnalcounsel’s representatlon 9/6/01 Plea Hearmg, Recorded tape.

10

Further Pet1t1oner was offered a “plea deal” pnor to Petltloner being indicted. This offer.

_2001 one month after d1$covery was prov1ded from. the State of West Virginia. This offer was -

-'.._’also .r‘efused ‘along w1th a plea‘ offer made by the State of‘ West V1rgm1a in August of 2001. It .

.': g a plea on h1s behalf There is nothmg in: the record to mdlcate trial counsel did not .

tltroner and hls case adequate attentlon.r The record reﬂects trial counsel spent over
'ghout'Petrtloner s.case but Pet1t1oner d1d not object to such negotratmns as ev1denced by the B
Petil ner s:Plea Hearmg The tnal court quest1oned Petrtloner regardmg whether he

above the trra.l court further questroned Petltroner tellmg Petltroner that if he did have any .

oomplamts NOW Was the time to state them. Petltroner again conﬂrmed he was satlsﬁed with - .

5As such th1s Court is .of the: op1mon trial- counsel ‘acted as-a reasonably prudent cnmmal_

e attorney and tnal counsel’s actions did" not nse to the level. of meffectrve a331stance of

i



. counselas alleged by ‘Petlﬁoner; . _Acc_ordingly Petitioner’s argument as to Ground: Six is without

U emerit:

Ground Seven. Fallure to Meet w1th Petltloner

Petrtloner agam alleges tnal counsel was meffectrve because counsel faﬂed to.meet with

ﬂects that counsel did not meet w1th Petmoner pnor ta Sentencmg However counsel did

_.,et w1th. Pet1troner after the Plea Heanng on: September 6, 2001 to further expla,m the next step

n the Jud101al process Tnal counsel also. spent 21 hours rev1ew1ng the psychlatnc and sex

.p" *sentence mvest1gat1on and sex. oﬁ"ender evaluation with- Petmoner ‘when viewing -the

tality of the cncumstances th1s Court is.of the op1mon trial counsel’s actlons were reasonable

| 'f‘Petitionerils. argunient .with regard to Grou_nd Se\’rfen.fails‘;_ 3

Ground Elght Fallure to Obtam Transcrmts

0589

’Pe.titionerzpri,or to: Petitioner’s Sentencing to: discuss the pre-sentence investigation and the sex.

:ffender evaluatlon prepared by Charleston Psychiatric Group, on Petrtloner The recordA

offender evalua’uons on Petmoner prior to Sentencmg Although counsel should have dlscussed ‘

d-did: ot inse to the level of meffectwe ass1stance of counsel as found in Strzckland/leler

tit oner s compamon abuse and neglect pI ceedmgs to use for 1mpeachment purposes m' L

the criminal: :proceedlngs‘ ., HQWever Petmoner s case concluded w1th the entry of a plea,_

~(

l;e": -case. There'fojre' as to this‘gro'und 4 under;the facts‘ of Petitioner’s case, trial counsel acted
~asonably prudent attorney, therefore fulﬁlhng the requ1rements of the Strzckland/leler

f‘ch Pet1t10ner s argument as’ to; Ground E1ght is w1thout ment

11

ther fore Do f;te;stilnony'u'fas ta.ken-that wouldrequire trans.cripts ﬁ'or'n the cornp_a.nion.abuse and



Ground Nine:' -Failure"to Hire 'a'n'E xpert
Pet1t1oner alleges tr1al counse] was meffectwe because counsel did not hrre an expert

. *»-’.w1tness 10’ analyze the tape recordmg of his statement given on January 4 2001. The Supreme

: uCourt of Appeals of West Vlrglma has never held that an expert WItness must be thed to. analyze

S and rev1ew tape recordmgs ‘that are unclear to fully protect the const1tut1onal nghts of the
- '....:;accused Thrs is a choice ent1re1y within counsel’s dlSCl'el'.lOIl At the’ Suppress1on Heanng held

'lon August 24, 2001 the’ followmg correspondence occurred (8/24/01 Hearmg Transcrzpt Pages

l\/ﬂ{ VANDEVENDER D1d I give you a copy of the tape‘?

MR DUFFY No because T could never get a.nybody who can analyze it.
'. Accordmgly the record suggests tnal counsel mvesugated the possxblhty of obtammg an’
'xpert fto_‘ examme the tapes but could not obtam such an md1v1dua1 Further, Pet1t10ner s
tement was. never played for a Jury nor - was 1t subjected to the scrutmy of the Court for'
65+ of: estabhshmg Petmoner s gu.llt Addrtwnally, the record reﬂects numerous amounts
\ _.dence agamst Petltloner that estabhshed hlS gullt Accordmgly th15 Court is of the
piniofi” tnal counsel’s fallure to obtam an expert w1tness ta analyze Petltloner S. taped statement

i e to the level of meffectlve aSS1stance of counsel as found in Strzckland V., Washzngton

_68 104 S Ct 2052 80 L Ed. 2d 674 (1984), State V. Mller 194 WVa 3 S E. 2d 114

MR

95) Peltitionerfs:.ar_gument asto Ground_»Nijhe failsi™

Ground Ten: Failure to Send DiScovery'

‘APetltroner alleges 1:r1al counsel was meffectwe because he falled to prov1de a copy of all

ory to Pet1t1oner There is nothmg in the record to indicate. that tnal counsel d1d prov1de a

fa l d1scovery to Pet1t10ner Addrtlonally, Paragraph L of Petitioner’s Habeas Corpus "

12
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"'il»__-Petltron states Pet1t10ner had _;very l1m1ted educatlon and therefore had trouble ascertammg the

’~_... -_‘,pleadmgs from both the State and tnal counsel In that ‘same Paragraph Petitioner. admits-that his

,ﬁcase was; contmued to the next term of court to allow trial counsel add1t10nal t1me to rev1ew with
_ Petrtroner the mformatlon pertalmng to Petrtroner 's-case. Accordmgly, it would appear that trial

e counselfmay- not have sent Petitioner drscovery because Petitioner was unable to understand the

e . T

amngof such documents.

. Tnal couns_el lns,tead waited until meeting with l_?etltloner to give Peﬁﬁoner such

| nformailon so as to'avoid‘confusion. The -record..indicates that.'-trial counsel ‘rnet w1th Petitioner' '
"early 18 trmes pnor to the Pet1t1oner ] entry ofa plea 10 d1scuss matters mvolvmg Petttmner s
: case Therefore th1s Court is of the. oplmon trial- counsel was not deﬁcrent in hlS representatmn

Petrtroner As such Petrtloner $ argument w1th regard to Ground Ten.is w1thout ment

AR Ground Eleven. Fallure to_Obtam Ps" _cholo_ 'cal Evaluatlon

"t1troner alleges tnal counsel falled to reqmre a psychologrcal or psych1atr1c evaluatron

rmed on: the alleged ch11d v1ct1m amountmg to. meffectrve ass1stance of counsel The
"hether to request the ch11d v1ct1m undergo a psych1atnc or psychologlcal evaluatlon was
'thm tnal counsel’s* d15cret10n and can. llkely be: attnbuted to future tr1al strategy Ch11d ERRT

}e very sensmve and can mvoke extreme emotlons in JUIOI‘S Therefore as’ part of -+
N

as" he was trymg to preserve the reputat1on of Pet1t10ner Accordmgly, Pet1t10ner s

to Ground Eleven farls

13



Ground Twelve‘ FaIIure to Flle a Motlon

Petmoner alleges tnal counsel d1d not t1me1y ﬁle a Mot10n to Dlsquahfy the C1rcmt Judge
'5resu1t1ng m meffectwe a331stance of counsel as outlmed in the Strzckland/leler test. Trial
’ .._.’counsel ﬁled a Motron to D1squahfy the Honorable Jack Alsop on July 9,2001. This motion was

‘~rev1ewed by the Supreme Court and was found to be Wlthout ment The demal by the Supreme

. Court stated Judge Alsop was more - than. qualified to. hear Pet1t1oner s case and there was 10

mentlon of the motxon bemg ﬁled in an untlmely manner. Accordmgly trial counsel ‘was not

i meﬂec’uve as" counsel ﬁled the Motion to Dlsquahfy and it was demed As such, Pet1t10ner S

o arvgum;nt‘mth_fﬁg.afd to Ground Twel_ve. fails..

Ground Thlrteen. Plea Negotlatlon

twd ount mdmtment on May 8, 2001 The allegatmns agamst Petltroner allegedx N
acts on numerous occas1ons Although the testimony taken: ﬁom the v1ct1m dunng an

armg, held in’ the compamon abuse and neglect case in the underlymg matter d1d'- A
the exact date found in Count 27 Pentloner s gLult is not allev1ated The State of .
Mirgi g1ma 1s not requtred to prove such date w1th certamty as'a vanance m the pleadmg and‘ A

Wlth;_regard to, the t1me of the commlssmn of a cnme does not const1tute preJud1c1a1 error’a

whes ume.ls not of the essence .of the cnme charged -W.Va. Code 62-2- 10 :State v. Chaﬂin
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counsel s1mply because the Vrctrm, did. not testrfy to the specrﬁc date alleged in Count 27.
Petltroner recerved a hrghly favorable plea agreement in this matter as he pled gurlty to enly two
' --counts When he was charged w1th thu:ty

. Further Petrtroner was present at the Plea Hearmg and made no obJectron to the two
- "'-proposed Counts to WhJ.Ch he was to plead gurlty Therefore When lookmg do the standard set

',rthlm‘Strzckland/Mller this Court is. of the opinion trlal counsel was noft meffectrve As such

Pﬁ'etl-troner.'s argument with regard-to _Gr.ound ’-I‘hr_rteen .farls;..

Conclusron. Grounds One through Thlrteen

After rev1ew1ng the record and all evrdence .the Court concludes that trial: counsel was
effectwe as asserted by Petitioner, but was mstead acting wrthm the strategrc and tactrcal
-.da.rres of a reasonable defense attorney in his pos1t10n Trial counsel adequately represented -

itioner a.nd even 1f trral counsel had performed all the aforementroned actions, requested by

Petitione the Petmoner can not prove by a preponderance of the evrdence that the results in’ thrs o

ould have been drfferent

B DUE PROCESS VIOLATION oo

etrtroner alleges SiX. grounds 1n whlch he was demed hrs constrtutronal nght to due_

.;‘

'f;/und_m the Fourteenth'Amendrnent of the Umted States Constrtutron and Artrcle III...i.,.. e

SR

fithe West Vrrgrma Constrtutron The Courtwﬂl address each allegat1on in turn

Ground_ One:»” ‘Irre

) arltres m Arrest
.~ P‘ trtroner alleges the Webster County Shenft’s Department arrested Petrtloner after hours

rt to ‘delay presentment of the Petrtroner to the Magrstrate Court in vrolatlon of his



| g :Constitutional"due" process?‘rights. Petitioner claims ‘he was then taken to the Sheriff’s

',"N_'Department and questloned w1thout being afforded h1s constrtutronal nght to counsel in order.to

o .'obtam a confessron pmor to: presentment to a Magrstrate There is nothmg in the record to
- ;'mdrcate the. Webster County Sherrff’s Department mtentronally arrested Petltloner after hours or
p farled to provrde ‘him, counsel:

| The testrmony g1ven by Deputy nght at' a Suppressron Hearmg held on August 21 :

7—2001 mdrcates that there was no delay in arrestmg Petrtloner after they recerved mfornatron of

ftthe. .alleged sexual assault and obtamed a warrant for Petrtloner s-arrest.  8/24/01 Suppresszon |
';Hearzng Transcrzpt Pages 6-7. The Suppressmn Heanng transcript- further decates Deputy
o ght mrrandlzed Pet1t10ner, pursuant to Mzranda v. Arizona, 384 U.S. 436 86 S. Ct. 1602 16 .

'd 694_(1966), when he was arrested as well as aﬂer he got to the ‘Webster County
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' _-.Deputy nght responded “No sir. At no time did he ever ask for an attorney » 8/24/01

| x«ffﬂ:;.Suppresswn Hearmg Transcrzpt Page 59, Lmes 3-7. ‘: o s

| As such Petrtroner was fully aware of hrs right to. counsel and. chose not to have counsel

: :-present "He 1mt1a1ed the eranda nghts Form 1ndrcat1ng he understood hlS nghts Further there

1s nothmg in the record to mdrcate Petrtroner was-coerced into. makmg a statement; he voluntanly

" . poke wrth Deputy nght at the Webster. County Shenff s Department Addmonally Deputy

R erght read Petmoner his eranda nghts agam ‘on the recorded mtervrew, pnor to Petltroner

;f.g1V1ng hlS statement 8/24/01 Suppresszon Hearmg Transcrzpt Pages 13 14.  Therefore,

Pe—t'rtloner clarms tnal counsel coerced him- mto acceptmg the | plea agreement and
one d1d not fully understand the nature of the proceedmgs, thus vrolatmg ‘his due process
,After ‘a revrew of the record it appears that dunng Petltroner s Plea Hearmg the trial court“
inei d to Petrtroner that he. d1d not: have to accept the plea agreement and further questroned .
L .regardmg whether he was entenng thrs plea out of l:ns own free w111 The Petrtroner

fﬁrmed that’ he Wanted to enter the plea and was domg 50. out of his own free W111 The trial :

ourt: also dlscussed whether the Petltroner feIt tnal counsel Was effectlve and asked 1f Petmoner

ad anyproblems whatsoever 1w1thtna1 counsel Pet1t10ner afﬁrmed that he was adequately
e sented and made no statements or complamts about his counsel ‘9/6/-_0]‘ .Plea; Hearing,
corded Tape | " |

Accordmgly, Petltloner has presented no evrdence m the record to reﬂect any undue

ce. from trlal counsel on Petltroner Further, Pet1t10ner pomts thlS Court to nothmg in the.

17



g record wh1ch would ) l‘ead-the “Court' to believe he -did not_"'underst_and the nature of the

 protesdings. Therefore, Petitioner’s argument with regard to Ground Two is without merit.

. Ground Three: Mental Competency

' Petitioner alleges’ that his- mental competency- at the ‘time, of the trial i questionah_Le

ahecause‘r ‘of{; a -pro;,longed‘ addiction -to alcohol. = This »aﬂeéaﬁon' is enti_rely_ xwithout '-ndeﬁt as

oner s case never went to trial. Petitioner. entered a plea pursuant to an agreement w1th the
,.-‘State of West Vn‘grma Dunng Pettttoner S Plea Hearing, the trial court questloned Petltloner
regardmg hrs mental capacnty as well.as whether Petrnoner was, under the mﬂuence of alcohol or |

sufferin; g w1thdraw symptoms from such Petlttoner stated. he was not. 9/6/01 Plea Hearzng, .

et1t10ner contends that at the tlme of the proceedmgs he was only able to functlon and

on a 6th grade educatlonal level and therefore did- not understand what was occurnng ,

18
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"'.throughout the underlymg case There i is nothmg in the record to mchcate Peutroner drd not
jlunderstand What was occurnng During Peutroner s: Plea. Hearmg the tr1a1 court questroned
"Petrtroner as to hrs comprehensron of the. proceedmgs and Petltloner conﬁrmed he understood
: vvhat was occurrmg 9/6/01 Plea Hearing;’ Recorded Tape The trial court also gave Petltroner
~'{f.the opportumty to meet with his. trial counsel after his: nghts were, explamed to h1m to. dlscuss
v .., any questlons or issues he may: have concemmg the case.

\Addrtlonally, trial counsel met with Petitioner numerous tunes throughout -Petitioner’ 's
- ease to- dtscuss the proceedmgs as Well as any quesuons or concerns the Petltloner ‘may have

"‘Court does note that tr1a1 counsel mformed the 1:r1a1 court of Petltroner s lted ablhty and

he trral court proceeded w1th extra cautlon so as to insure the Pet1t10ner understood the

""-Ihe"‘proceedings in 'the" un‘_d,erlyingi case. Petitioner was "app.o'inted; competent

"" There i$ nothmg in the record to mdrcate e1ther of these allegatlons is true As B

Se t.above m Ground One of thrs section, the Pet1t10ner was arrested- as soon as the
ster County Sherrft’s Department obtamed a warrant for his arrest The record reﬂects there

delay ,m arrestmg Peutroner in an attempt to arrest him after hours, in order to obtain a

19
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Addrtlonally, during the Plea Hearing, Pet1t1oner waived his constrtutlonal rights as to. all
i _.pre-trral defects, as well as defects w1th regard to his- arrest the gathermg of evrdence and any |
| ,_‘}statements made to pohce officials by: Petrtloner Asto the statements made by Deputy Knight,

: .~-:Pet1t10ner presents no ev1dence that Deputy nght made any such statement Accordingly,

Petrtroner S argument falls as to Ground Five.

Ground Six: Incompetence at the tlme of the Oﬂ'?ense

_ Petltloner contends that due to his severe alcohol addlctron he was mentally incompetent .
< '

at the trme he commrtted the offenses AS- dlscussed above m Ground ;Three'. Mental

Competency, Petrtroner underwent a sexual . offender evaluatlon in Wthh the medrcal
- rofessmnal Dr Smrth made no menuon of any .1ssues ‘with regard to. Pet1t10ner S competency

-l.‘l’etrtroner also made no statements regardmg hlS competency durmg any stage of "the.
| proce "drngs Further when questroned by the tnal court Petltroner stated that he was not under

uence of. alcohol nor was he suffermg any symptoms of wuhdraw when he chose to, enter

is: plea .of_._'gullty 9/6/01 Plea Hearzng, Recorded ‘Tape. Accordmgly, th.lS Court is of the

pinior Peutroner was, not of a diminished capa01ty dunng the proceedrngs in. the underlymg '

ase or tfthe trme the offenses were cormmtted Pet1t10ner s argument falls as to Ground Six.

. a ey
S e Lt

. EIGHTHAMENDMENTVIOLATION S

Ground One Excessrve Ball

'Petltroner alleges hrs constrtutronal nghts were v1olated because the $100 000.00 ba11 set -
;_1oner s case was excessive in v101at10n of the Elghth Amendment of the United States
A nstrtutron and Artlcle 111 § 5 of the West Vlrgrma Constrtutron Petrtroner -alleges because he'

'S ch an excesswe bail he was unable to ‘assist h1s attomey in defense of. hlS case and
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assuCh 'eould not adequately prepare for.trial. Petition__er.alleges.this information.Was_ placed on

.' record at the August 24 2001 Suppressmn Hearmg However, after a reV1ew of the. record

; thrs Court fin ds thJ.S is'not-an adequate representatlon

Petrtloner s tnal counsel does state that Petrtroner was mcarcerated and of a lower level
‘of-:mtelhgence wh10h made it more drfﬁcult to c0mmun1cate wrth Petitioner. -However,
t1t10ner‘s counsel further states he rnet w1th Petitioner several t1mes durmg Petitioner’s
;eratron at the Central Regronal Jail. 8/24/01 Suppresszon Hearmg T; ranscrzpt Page 83,
“L1nes 8 19 Adch‘uonally, the Court. addressed the fact that’ Petrtroner was also mvolved in -

divore proceedmgs in Webster County F am1ly Court, as well as an abuse and neglect case in. the

D PREJUDICIAL ACTIONS OF THE PROSECUT IN G ATT(DRNEY

Petrtloner alleges three grounds in whrch the prejud1c1al acts of the Prosecutmg Attorney
] 'm the demal of h1s due process under the Fourteenth Amendment of the Umted States”

"'tutr, n"'and Art1c1e III § 10 of the West Vrrgmra Consntutron, and hJ.S nght to a fa1r and

21,
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o 1mpart1al tr1a1 as’ guaranteed by. the Sixth Amendment of the Umted States Const1tut10n ’Ihe

‘ .4.Court w111 address each allegatlon In turn.

Ground One: Insufficient Evidence

Petitioner alleges there was a signiﬁcant problem with the. evidence used aga-inst him in

- the underlying case, thus violating his constitutional right to a fair and irnparti%al trial as well as

U hls 'constitutional, due process rights. . Specifically, Petitioner aIIeges four main issues. First, -

. Beti_tioner'clairns that Deputy Knight gave conﬂictmg‘smtements with respect tol her investigation

. and the- victim’s. statements. Second, the recorded statement given by Petitionér was inherently .

unrehable due to the numerous pauses ‘and restarts on the tape Third, the victim initially
' -recanted _her story and due to coercmn ﬁom the Prosecutor s office recanted her 1mt1a1

ecan tlon Fmally, there was mcons1stent testlmony regardmg the allegatrons that Pet1t10ner

] e" ' up the v1ct1m durmg the assaults The Court w111 further address each of these 1ssues

__Flrst_ athe allegatmn regardmg conﬂ1ct1ng statements g1ven by Deputy nght pursuant to.

Pet1t10ner also does not pomt the--Court: to any evrdence on the record in whlch ‘

Lra

ce,-;._r.m Wthh Deputy nght gave conﬂlctmg testlmony regardmg statements made by the

v1ct1m. Therefore Petmoner provrdes no-evidence that- supports h1s contentlon -that Deputy

t provrded conﬂlctmg, mconsrstent testimony.
: -._e;,__tmoner 'S s.econd allegat_lon relates. to ,the 'un_reliahility of. Petit_ioner’s re'c,orded_

- Pefitioner contends the recorded statément is unreliable because of the rumerous -

2
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' pausesand '-r_e,sftarts. found- on the tape. H_owever, thls',argument is vwithout ‘merlit'. First, neither -
’th1s ,‘ ourt nor the West erglma Supreme Court of Appeals has ever held that all exculpatory |
tatements made by a defendant must be tape-recorded However th,at is not an mssue m this case
therecord ref_lecvts- -Pet1t1(oner S statement :Was,recorded, Petitioner instead argues the recorc_hngi
- 1snot anfaccurate__representation of the interview due to the .palllS,éS.,. When questioned regarding

thesespausesDeputy nght testified as“follows. (8/24/01 Suppression Hedﬁing Transcript,

'- B PETITIONER’S C.OUNS,EL:' het me 'g'o 'back' ﬁrst to the yoicef activatlzt)n"button. How
oes __a vo1ce act1vat10n button work? - | -

: '~DEPUTY KNIGHT When somebody talks the machme automatlcally chcks on When
‘soebody- stops talkmg, I thmk it pauses: for JuSt I mean it stays on- for a second and then it ‘:
es-off: hen_, there isn’t conversatlon ‘So 1f there was a pause there it. would -go oﬁ' and then
me nght back on when someone started talkmg agam

_efore, there is nothmg in the record to mdrcate the tape-,recorded statement was -
ere w1th Further the statement was not suppressed by the tr1a1 court .and thIS fact must be

I

ed by the Court Addmona]ly, t}:us tape was never played before a Jury, as Petmoner s

asto the unrehabthty of Petrtroner s recorded statement 1s w1thout ment

Petrtloner s th1rd allegatlon regardn?i

gms

_crent ev1 ence is. that the v10t1m recanted her..

tat 'men,t mcnmmatmg Petltloner and then due to coerc1on from the Prosecutor s ofﬁce recanted

re.cantation. The-. record" reflects the v.ictim provided"- a written statement recantmg -the

legatrons agamst Pentloner only aﬁter the Petltloner made recorded telephone calls from the

I Regmnal f a11 to hlS wife, the victim’s mother askmg the mother to coerce the vietim into -

23



L recantmg her story. Further ‘the v1ctm1 s ‘written recantation was nearly 1dentrcal to, what the.

":‘Petmoner requested from hlS w1fe Aﬁer rece1v1ng the recantatlon Deputy nght spoke-with the

v1ct1m and offered ‘the. v1ct1m help 1f she had been coerced to make the written. statement The
record reﬂects at that tlme the v1ct1m advised Deputy Knight that her mother had forced her to
"f;-::‘“ﬁ»_ wnte the recantatlon Therefore, the Court ﬁnds there was no coerc1on by the State of West
. Vtrg1ma and further Pettttoner is m1srepresent1ng the facts

Fmally, Pet1t10ner alleges the testtmony is - mcon31stent regardmg the marks on the
vi'cttm@s: ankles and-wnsts, Petitioner c_la__tms;_tha_t there‘ is ‘n.o ,medlca.l--ewdenceto supp_ort:the~

E testmlony of Dﬁputy" Knight about the rope marks on the victim’s wrists and ahkles. - Petitioner

claims“the.victim was treated for a four-wheéler accident verv shortly after Petitioner’s arrést and

,-;the treatmg physrctan made no notations in the medical records of any marks on the v1ct1m s
wnsts and ankles However, in the medlcal records from Webster County Memohal Hosprtal

¢ March 29 2001 the doctor noted- famt heahhg abrasrons on ‘both ankles of the v1ct1m

it.i ecessary] to examme the ev1dence admltted at tnal to determme Whether such ev1dence if. N
liey ed-? 1s‘ sufﬁcrent to convmce a reasonable person of the defendant’s gmlt beyond a -

_able doubt Thus the relevant mqmry 1s whether after v1ewmg the ev1dence in the hght

vorable to the prOsecutlon, any rattonal trier of fact could have found the essent1a1

24
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: Pet1t1oner entered into.

Ground Two' Improp. er Conduc -'
_‘- ‘ Petrtloner alleges the. Prosecutmg Attomey engaged in coercive and threatemng ‘behawor
Wlththe v1ct1m :and . her -mother« Spe01ﬁcally, Pet1t10ner alleges the Prosecutmg Attorney
threatened‘to prosecute the victim’s mother or termmate the v1ct1m s mother s parental nghts 1f
d1d not recant ‘her 1n1t1a1 recantahon agamst Petmoner As stated above in. Ground -

‘thi lsectlon ‘there is nothmg in the record to show that the State of West V1rg1ma engaged |
kind: of coerc1ve actlon toward the v1ct1m in tlus case. As stated above the only person
who dlscussedthe recantati_on'with the victim was Deputy nght .Deputy--Knight-was the
dualwnh ‘whom the victim djsclosed tha't_:‘-~ she was ',coerCed‘_ in_to ' makmg the wr,itten

o that Pet1t10ner had not assa111ted her.: Addltlonally, the telephomc ev1dence ﬁom the.

tr .Regmnal Jall 1is uncontested Therefore Pet1t10ner s argument fa1ls asa matter of law.
Pet1t10ner further argues the consutuuonal nghts of the' v1ct1m were v101ated because her'

nts . ere. not present durmg the statements she gave Petttloner has 1io: standmg to make this™ :"

nt.as'he oannot assert the nghts of the v1ct1m As such th15 argument fmls asa matter of

: Accordmglythls Court finds Petitioner aArgument with regard to.-Groundf;Tvvo". is vvithp_ut

ere is nothing in the record to.indicate‘_prosecutorial misconduct,

25



. 'Attomey d1d not accurately transcnbe the statemen_ and dld not make IlOtC Of SUCh error P1’101‘ to
SN ipresentmg the same to- the Grand Jury Further Petltroner claims. the Prosecu_tor mtenuonally
'tra.nscnbed the victim’s' statement mcorrectIy to make the Pet1t1oner appear more gmlty The'

T _Court firids nothmg in the record to indicate any mahce or ill- w111 on the part Of the- Prosecutmg

As uch ﬂllS Court ﬁnds Petltloner 's. argument to be w1thout merit as. there is nothmg m

ord to md1cate the presence of’ prosecutonal mlsconduct S

E. JUDICIAL ERRORS -

:; Petmoner contends the tnal court made tWO constltutlonau}' erroneous ruhngs durmg the.
"'aI;Pha_s.e of Pe.titiOner’s--.case-. “ First, Petitio,ne’r .cont_ends the fna.l-court érred in holdmg that

the tap d~statement of the Petmoner taken onlJ anuary 4 2001 was proper and: adrmsmble at trial.

"et1t1oner cla1ms the tnal court erred wh" £ d: the search warrants obtamed and
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xeeuted by Deputy nght were proper and the ev1dence obtamed pursuant to sald warrants was

dnussrble The Court W1ll further address each of these issues.

In rev1ew1ng challenges to ﬁndmgs and rulmgs made by a circuit courtl appellate courts
| 'apply a: two-pronged deferentlal standard of rev1ew appellate courts rev1ew the rulmgs of the
. :"‘c1rcu1t court concemmg a new trial ‘and- its-conclusion- as to the ex1stence of rever31ble error
Y under an abuse of drscretlon standard -and appellate courts review the crrcmt court’s underlymg
actual ﬁndmgs under a clearly erroneous standard but questlons of law are subj ect toa de novo.
"A'W. State \ Keesecker, 222 W Va. 139 663 S.E. 2d 593 (2008) |

In!' thls case Petltloner clalms that the taped statement taken on January 4, 2001 was.

¥ eum'ehable and the tnal court erred when it aJIOWed the State of West Vtrgmra to use it.
amst Petrtroner Petmoner elalms this v101ated ‘his const1tutronal nght to a fan and
'u'~1al 5tr1al as guaranteed by the Slxth Amendment of the Umted States Constrtutron The
estlmony adduced at the Suppression Hearmg ‘held on August 24, 2001 showed that. the tape
S set on vorce actlvatlon mode’ dunng Petrtroner s statement on J: anuary 4 2001, and
th1hg not recorded were silences: that occurred dunng the mterv1ew 8/24/01

1) esszon Hearmg, Pages 59- 60 The v01ce actrvatlon mode ‘was. a.lso the explanatlon for the.

3 _‘ ausest*

the tr1a1 court acted -agit should have and. thus a constltutlonally erroneous error requmng

aldtd not occur ‘ '
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Petttloner s second contentron is the trral court erroneously found both search warrants

¢

-obtarned and executed by: Deputy Knight were proper and the. ev1dence obtamed therefrom was
s-admrsmble The ﬁrst search warrant ‘was obtamed on March 28 2001, and was based on

,' ‘ * - -;mformanon that the Petrtroner was engagrng in correspondence with the v1ct1m m an effort to get

l

a :,'___:'her to recant her story Petltroner clarms there was no sufﬁc1ent ba515 set forth in. the search

- ::_warrant and the descnptron of the ev1dence law enforcement was to search for was 100 vague.

S .As such the search warrant should not have been 1ssued Thrs argument was presented by

fPetrtloner s counsel at the August 24,2001 Suppress1on Heanng The trraI‘court found thrs "

"rargument to, be Wlthout ment as the evrdence obtamed from thrs search was not gomg to be used"

e State of West Vn‘grma s case in’ chref When revrewmg thls error, \the Court must apply an :

of 'drscretron standard to determme whether reversrble error occurred The tnal court
-g-heard allrtestrmony and evrdence relatmg to thls case and its decrsron to ﬁnd the search warrant
da "‘March 28 2001 proper, should be. granted great deference Afcer rev1ewmg the record thls

’the oprmon rever51b1e error did. not: occur and therefore Petrtroner S argmnent 1s

as kept m the krtchen when, she obtamed the search warrant Durmg the August 24

28
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" = "}:20@1 Suppressron Hearmg the trial court found the ‘warrant was vahdly obtarned As previously
'drscussed th1s error must. be revrewed under an abuse of chscretron standard Thrs Court is of the

- .oprmon the tnal court acted properly and as. such Petltloner s argument is- w1thout merit.

: ~ ) Accordmgly, Petltloner s argument as to Ground One falls P-etrtroner’ 'has failed to

.estabhsh the trial court abused 1ts drscretmn in any manner and therefore has no vahd clalm asa

T ,--,rnatte’r; of:law-.

i
'

Ground Two' Refusal of Contmuance . i
|
]

Petltroner asserts the trlal ‘court 1mproperly demed h15 request for aco ntinuance to the

erm of | Court thus v1olat1ng hlS constltutlonally protected nghts Petrtl_oner cl‘aims he
the contmuance in- order to. have addltronal time to’ revrew drscovery and prepare a
At the August 24, 2001 Supprcssron Hearmg the Court addressed this motion: to
follows (8/24/01 Suppresszon Hearzng Transcript, Page 86 Lmes 9-21)

' COURT Well in regards to- thrs matter, I mean thrs case has; been gomg on now

i ed There has beer adequate time to prepare ‘ 4 ';. .: ' '

= ThlS Court is of the opmron the tr1a1 court acted w1thm 1ts dlscretmn and fully exammed



Pe f{df;;er--»had{ nearly nine months to perfect his case and therefore Petitioner was given adequate

. 'fiiﬁciitaléfépﬂé-hieciaeeiA99°rdiagl.ia:13¢ﬁﬁ9-.ﬁs.f.’S-argumt.-wi’ehre&@rd to Ground Two fails.

Ground Three: Qu estlon of Actual Gullt u' on AAcce table Gulltlr Plea

| Petltloner argues there are’ S1gmﬁcant questlons regarchng Pet1t10ner s) actual gu.llt and
""~'-"Itherefore the tr1al court should have further exammed Petrtloner s guilty plea Specrﬁcally,
: =P t1t10ner clam1s the conﬂ1ct1ng testimony ﬁom Deputy Knight ; as well as conﬂrctmg test1mony.
"'om'the v1ct1m shows reasonable doubt did exist in h1s underlymg case Further Petlnoner

alms the J anuary 4 2001 recorded statement is mherently unrehable and therefor e should not

av been‘ cOn81dered in Pet1t10ner s case. All of these issues were addressed at the August 24,

2001, Suppressron Heanng m wh1ch the Pet1t10ner presented no vahd ev1dence of conﬂlctmg

glven a. sexual: offender evaluanon in wh1ch Petmoner adrmtted to Dr Ralph Srmth that ey

: ,\.. i
|

-:.fact sexually ab 1 'd the v1ct1m on. at least two occasmns When vlewmg the totahty of -

€€ denceagamst Pet1t1oner, these statements help to estabhsh Petmoner S gmlt

ally;. the. P et1troner was not requlred to take this plea and was. m fact adwsed of :
stich : dunng hlS Plea Hearmg The trial court also questroned Petltloner s tr1al counsel as to’
ether he thought thls agreement was in the Pentloner s best mterest and tnal counsel stated he .

ught”‘lt was 9/6/01 Plea Hearmg, Recorded tape - o o " B
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It should ﬁJ,rther be noted that it is not the Court’s decision as to Whether or not a

: 'defendant accepts a plea agreement Accordmgly, tlns Court ﬁnds Petmoner s argument to be

_',w1thout ment as Pet1t10ner chose to.enter into a plea agreement with the State of West V1rg1ma :

4 after the tr1a1 court fully mformed Petltloner of hrs right to trial.

L -~"_Reﬁti‘oner.: a_dva_n‘ces two- grounds- in Which. of the Grand Jury proceedings were h;{g'hly' :

ficle III § 10 of the West Vlrglma Constltutlon

%

- i
o Ground _One' _AGrand Ju_ Y .Com os1t10n.and.PArocedures i
Petmoner alleges- the transcnpt of the vrctlm S statement used by Dep | nght durmg .

anury proceedmgs was maccurate and resulted in. lmproper changes agamst the

tith er. Spemﬁcally Petrtroner claims. the transcnpt of t:he v10t1m s statement read by Deputy- '



Accor_dingly.this Court is of the opinion the Grand Jury in: Petitioner’s case upheld its
o essenual duty to protect the accused agamst false charges, as the Prosecuting Attorney produced.
enough ev1dence to establish probable cause that a crime had been comrmtted Thus Petruoner s

i

'a_rgun'_rent farl's-as;to ‘Ground O_ne,. E ‘ ' o 'e

Ground Two. Defectlve Indlctment

Pet1t10ner asserts that there. were defects in the mdrctment that were so I preJud1c1a1 asto . -

5 : -qmre the mdlctment be d15mrssed Spec1f1cally Petltloner clarms the mdlctment did not contain
spi‘. ' 'fic dates for each of the offenses Petltroner was. mdrcted for, therefore Pe’dtroner could not -
] repar .adequate def,enses in- v1olat10n of h15 consututronally protected due procelss rights:. '
The Court fmds thls argument to be contrary to the laws of the State- of West Vlrglma

“Although [a] challenge to [a} defectlve mdlctment is never waived, the Supreme Court of

ppeals‘ 1terally W111 construe mdrctment in favor of val1d1ty Where [a]} defendant fa_lls.'tlrnely. to

tsf suf,ﬁ01ency, w1thout objec'uon, mdactment should be upheld unless it is sodefec.tive"

:not by any reasonable construcuon charge [an] offense under West V1rg1ma law or-

:-..171 204 W Va 520 (1999) In Petltloner s case, the mdlctment contamslboth the: month

3
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and 'the year for each. count of the mdlctment 1t is merely. lackmg exact days Accordmgly, the

dates’ found ‘in Petmoner s md1ctment are mthm the standard accepted in the State of West

L Accor dmgly, Petitioh¢r’ s argument with regard to Ground Two fails.

“

IV CONCLUSION

Tt is therefore ADJUDGED and ORDERED that the gLulty verdrcts agan:st the Pet1t10ner :
ar': ahd and Pet1t10ner is not entltled to have the verd1cts set aside.

It”;s ADJUDGED and ORDERED that the followmg sentences 1mposed m OI—F-24 are

fAs to' Count Twenty—Seven, Sexual Assault in the Second Degree, 'lthe Petltloner is

tenced-to the pemtentlary for a term of not less than ten (10) years but not m‘ore than twenty-

nisted and stricken

2 hereby oemfy that the annexed
mstrument is'a true and cofrect copy - A
-of the- ongmal on file in my off:ce

X Jeamo MoOY8. _
WeSt/VS!gf \-U%
PA\)

Deputy Clark




