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JUSTICE DAVISdedlivered the Opinion of the Court.



SYLLABUSBY THE COURT
1. “The Supreme Court of Appeals reviewdeeeing orders . . . under
a deferential abuse of discretion standard, utitessrder violates statutory or constitutional
commands.” Syllabus point 1, in pa8tate v. Lucgs201 W. Va. 271, 496 S.E.2d 221

(1997).

2. “Where the issue on an appeal from tineud court is clearly a
guestion of law or involving an interpretation otatute, we apply de novostandard of
review.” Syllabus point 1Chrystal R.M. v. Charlie A.1.194 W. Va. 138, 459 S.E.2d 415

(1995).” Syllabus point IState v. Paynte206 W. Va. 521, 526 S.E.2d 43 (1999).

3. “A criminal statute must be set out watlifficient definiteness to give
a person of ordinary intelligence fair notice thet contemplated conduct is prohibited by
statute and to provide adequate standards for imdfiwh.” Syllabus Point State v. Flinn
158 W. Va. 111, 208 S.E.2d 538 (1974).” Syllabampl, State v. Bull204 W. Va. 255,

512 S.E.2d 177 (1998).

4. “When the constitutionality of a statig€uestioned every reasonable

construction of the statute must be resorted @ dyurt in order to sustain constitutionality,



and any doubt must be resolved in favor of the woti®nality of the legislative enactment.”

Syllabus point 3Willis v. O’'Brien 151 W. Va. 628, 153 S.E.2d 178 (1967).

5.  “The primary object in construing a statfis to ascertain and give effect
to the intent of the Legislature.” Syllabus poinSinith v. State Workmen’s Compensation

Commissionerl59 W. Va. 108, 219 S.E.2d 361 (1975).

6. “In the absence of any definition of theended meaning of words or
terms used in a legislative enactment, they wilthe interpretation of the act, be given their
common, ordinary and accepted meaning in the caimman which they are used.” Syllabus
point 1,Miners in General Group v. Hj@23 W. Va. 637, 17 S.E.2d 810 (194dyerruled,
in part, on other grounds by Lee-Norse Co. v. Rigle170 W. Va. 162, 291 S.E.2d 477

(1982).

7. W. Va. Code 8§ 61-6-21(b) (1987) (Repl. Vol.1@D is not
unconstitutionally vague and does not violate tmitedl States Constitution Amendment

XIV, Section 1, or the West Virginia Constitutionrti&zle 111, Section 10.



8. “Sentences imposed by the trial counyithin statutory limits and if
not based on some [im]permissible factor, are obfext to appellate review.” Syllabus
point 4,State v. Goodnightt69 W. Va. 366, 287 S.E.2d 504 (1982).

9. *“Article Ill, Section 5 of the West Virgim Constitution, which contains
the cruel and unusual punishment counterpart t&idjeth Amendment of the United States
Constitution, has an express statement of the ptiopality principle: ‘Penalties shall be
proportioned to the character and degree of theno#.”” Syllabus point &tate v. Vange

164 W. Va. 216, 262 S.E.2d 423 (1980).

10.  “The function of an appellate court whewiewing the sufficiency of
the evidence to support a criminal conviction isxamine the evidence admitted at trial to
determine whether such evidence, if believed, filscsent to convince a reasonable person
of the defendant’s guilt beyond a reasonable dotiis, the relevant inquiry is whether,
after viewing the evidence in the light most favaeato the prosecution, any rational trier
of fact could have found the essential elementh@fcrime proved beyond a reasonable

doubt.” Syllabus point 1State v. Guthrie1l94 W. Va. 657, 461 S.E.2d 163 (1995).

11. “A criminal defendant challenging the sti#fincy of the evidence to
support a conviction takes on a heavy burden. Apebgite court must review all the

evidence, whether direct or circumstantial, inlitpjet most favorable to the prosecution and



must credit all inferences and credibility assesgs#hat the jury might have drawn in favor
of the prosecution. The evidence need not be inst@md with every conclusion save that of
guilt so long as the jury can find guilt beyonaskasonable doubt. Credibility determinations
are for a jury and not an appellate court. Finalyry verdict should be set aside only when
the record contains no evidence, regardless ofihisweighed, from which the jury could
find guilt beyond a reasonable doubt. To the exteattour prior cases are inconsistent, they
are expressly overruled.” Syllabus poins&te v. Guthriel94 W. Va. 657,461 S.E.2d 163

(1995).

12. “A defendant shall be charged in the samaéctment, in a separate
count for each offense, if the offenses chargeattiadr felonies or misdemeanors or both,
are of the same or similar character, or are basdtie same act or transaction, or are two
or more acts or transactions connected togetheomstituting parts of a common scheme
or plan.” Syl. Pt. 1State ex rel. Watson v. Fergus@66 W. Va. 337, 274 S.E.2d 440 (1980)
[(superseded by rule on other groujjds Syllabus point 8 State ex rel. Games-Neely v.

Sanders211 W. Va. 297, 565 S.E.2d 419 (2002).



Davis, Justice:

The petitioner herein and defendant below, Kendi&ls (hereinafter “Ms.
Sulick”), was convicted by a jury on three courtsriminal civil rights violations pursuant
to W. Va. Code 8§ 61-6-21(b) (1987) (Repl. Vol. 2D10A sentencing order was entered
December 16, 2010, by the Circuit Court of BerkeBxunty, wherein Ms. Sulick was
sentenced to consecutive terms of two years eattefahree convictions. Ms. Sulick’s six-
year sentence was suspended. After affordingtdedime served, she received a five-
year period of probation. Before this Court, Msli€k appeals the circuit court’s denial of
her post-trial motions. In her argument, Ms. Sutases several arguments that essentially
challenge the constitutionality of W. Va. Code 8-621(b) on vagueness and
proportionality grounds. Because we find the $&tinibe constitutional, and based upon the
parties’ written briefs and oral arguments, therdaesignated for our consideration, and

the pertinent authorities, we affirm the underlymgngs by the circuit court.

l.
FACTUAL AND PROCEDURAL HISTORY
Ms. Sulick was indicted by the Berkeley County Grdary in February 2010

for nine counts of criminal civil rights violatioqrsuant to W. Va. Code 8§ 61-6-21(b), and

'For the relevant language and discussion regawlinga. Code § 61-6-21(b)
(1987) (Repl. Vol. 2010), see section lihfra.
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for three counts of conspiracy to commit a crimiigll rights violation pursuant to W. Va.
Code 8 61-10-31 (1971) (Repl. Vol. 20£0Y.he factual history leading to the indictments

shows an account of agonistic neighbors.

Ms. Sulick lived with Bruce Poole and their two mirchildren (hereinafter
the “Poole-Sulick family”) about eighty feet frontiBn Smith, Betty Ann Obiri, and their
two minor children (hereinafter the “Smith-Obirnfiy”). The Poole-Sulick family is an all-
Caucasian household, while the Smith-Obiri famitg all African-Americans. It is
undisputed that the families lived in close proxynpb each other from July 2005 until
December 2007 without significant incident. Howetee neighborly relationship changed
drastically in 2007 when Bruce Poole shot the Br@ibiri family’s two dogs alleging that
the dogs were attacking the Poole-Sulick familytggysl The parties characterize this
shooting incident as a shifting point in their telaship with both families alleging
subsequent name-calling, harassment, and othebdiaalvior. A more detailed factual

account will be revealed in the Discussion portbthis opinion.

’The conspiracy counts were dismissed, with pregidimased upon Ms.
Sulick’s motion to dismiss due to the insufficierméyhe language contained in those counts.

®0One of the Smith-Obiri family’s dogs died as a tesfibeing shot.

2



Ms. Sulick and Bruce Poole were indicted in Feby@&10 on multiple counts
of criminal civil rights violations against the SmiObiri family.* Petitioner, Ms. Sulick, was
indicted on twelve counts, three of which were dés®d prior to trial. Ms. Sulick went to
trial on June 8, 2010, for the remaining nine cepall of which alleged violations of W. Va.
Code 8§ 61-6-21(b). Two days later, a jury found Mslick not guilty of six counts, but

found her guilty on the remaining three couhtEhereafter, Ms. Sulick filed a motion for

“Bruce Poole’s case is not part of the appeal ctiyreefore this Court.

>A motion to dismiss was made by Ms. Sulick, chajlag the constitutionality
of W. Va. Code § 61-6-21, which was denied by tiheutt court. On June 2, 2010, Ms.
Sulick filed a petition for a writ of prohibition i this Court again challenging the
constitutionality of 8 61-6-21. Her petition wasused on June 7, 2010.

®Ms. Sulick was found guilty of the following threeunts:

COUNT ONE
Civil RightsViolation
That KENDRA N. SULICK between the __ day of
December 2007 and the __ day of June 2008, in thmig of
Berkeley, State of West Virginia, did unlawfullptentionally,
willfully and feloniously, by force or threat of fice, willfully
injure, intimidate or interfere with, or attempt ftajure,
intimidate or interfere with, or oppress or threasny other
person in the free exercise or enjoyment of arhytiog privilege
secured to him or her by the Constitution or lawwhe state of
West Virginia or by the Constitution or laws of thiited
States, because of such other person’s race, aelagion,
ancestry, national origin, political affiliation sex, to wit: did
harass and attempt to intimidate Brian Smith anttyB&nn
Obiri’s [sic] and their six year old child, 1.S. hie they walked
to, or waited for, the school bus, by the use aialaslurs,
profanities and obscene gestures, because of Mth'Srand
Ms. Obiri’s race or color, in violation of Chapi&t, Article 6,
(continued...)



®(...continued)
Section 2I(b) of the Code of West Virginia, as adeh against
the peace and dignity of the State.

COUNT SIX
Civil RightsViolation
That KENDRA N. SULICK on or about the __ day of

September, 2008, in the County of Berkeley, Stdt&Vest
Virginia, did unlawfully, intentionally, willfullyand feloniously,
by force or threat of force, willfully injure, imhidate or
interfere with, or attempt to injure, intimidateioterfere with,
or oppress or threaten any other person in theexeecise or
enjoyment of any right or privilege secured to lmniner by the
Constitution or laws of the state of West Virgiraa by the
Constitution or laws of the United States, becadseich other
person’s race, color, religion, ancestry, nati@mggin, political
affiliation or sex, to wit: called Betty Ann Obairacial slur and
made obscene, hostile and threatening gesturesddwga Obiri
as she sat on the steps of her home with her ehiléhecause of
Ms. Obiri’s race or color, in violation of Chaptt, Article 6,
Section 2I(b) of the Code of West Virginia, as adeh against
the peace and dignity of the State.

COUNT EIGHT
Civil RightsViolation
That KENDRA N. SULICK on or about the __ day of
October 2008, in the County of Berkeley, State oéstV
Virginia, did unlawfully, intentionally, willfullyand feloniously,
by force or threat of force, willfully injure, imhidate or
interfere with, or attempt to injure, intimidateioterfere with,
or oppress or threaten any other person in theefxeecise or
enjoyment of any right or privilege secured to loiner by the
Constitution or laws of the state of West Virgima by the
Constitution or laws of the United States, becadseich other
person’s race, color, religion, ancestry, natiamgin, political
affiliation or sex, to wit: called Betty Ann Obiairacial slur as
Ms. Obiri walked to her mailbox, because of Ms.1i@brace or
(continued...)



arrest of judgment, a motion for a new trial, amdrsawed motion for judgment of acquittal.
At a hearing held August 9, 2010, the circuit calehied the motions. Ms. Sulick’s case
proceeded to sentencing on November 29, 2010, wiste was sentenced to a determinate
term of two years in the state penitentiary forreacher three convictions. The sentences
were ordered to be served consecutively, but wespesaded for a period of five years of
supervised probatiohwith credit for time served. Additionally, Ms. Bik's sentence
included anger management counseling, drug anti@lcounseling, two hundred hours of
community service, restitution and court costsyaléas the restriction that she not be within
one hundred yards of the Smith-Obiri family. Msli€k appeals to this Court and asserts

numerous assignments of error that will be disaisszein.

I.
STANDARD OF REVIEW
This case comes before this Court on appeal fr@@néencing order. We
previously have explained our standard of reviewaagtencing orders as follows: “The

Supreme Court of Appeals reviews sentencing ordersunder a deferential abuse of

®(...continued)

color, in violation of Chapter 61, Article 6, Sexti21 (b) of the
Code of West Virginia, as amended, against the gpead
dignity of the State.

"Ms. Sulick’s probation subsequently was revokedtuer entered May 18,
2011, following her admission to pleading guiltya®riving Under the Influence offense
committed while she was on probation.



discretion standard, unless the order violatetutstigy or constitutional commands.”
Syllabus pt. 1, in par§tate v. Lucg201 W. Va. 271, 496 S.E.2d 221 (1997). In paldc

to the current case, in which Ms. Sulick challergestatute based on alleged constitutional
infirmities, we have explained that,

[iln considering the constitutionality of a legisiee
enactment, courts must exercise due restraingcognition of
the principle of the separation of powers in gowsnt among
the judicial, legislative and executive branchesverf
reasonable construction must be resorted to bycoloets in
order to sustain constitutionality, and any reabtendoubt must
be resolved in favor of the constitutionality oketlegislative
enactment in question. Courts are not concernddoguiéstions
relating to legislative policy. The general powest the
legislature, within constitutional limits, are alstgplenary. In
considering the constitutionality of an act of tbgislature, the
negation of legislative power must appear beyordaorable
doubt.

Syl. pt. 1,State ex rel. Appalachian Power Co. v. Gajrie9 W. Va. 740, 143 S.E.2d 351
(1965). Moreover, because this case requiresiawey a statute, we are cognizant of the
well-settled principle that “[w]here the issue an appeal from the circuit court is clearly
a question of law or involving an interpretatioraoétatute, we applyde novostandard of

review.” Syllabus point 1Chrystal R.M. v. Charlie A.L.194 W. Va. 138, 459 S.E.2d 415
(1995).” Syl. pt. 1State v. Paynter206 W. Va. 521, 526 S.E.2d 43 (1999). Additional
standards of review that are pertinent to speaifigziments will be set forth when relevant.

Mindful of these guidelines, we will consider thigaments set forth by the parties.



1.
DISCUSSION
On appeal to this Court, Ms. Sulick sets forth salvassignments of error.

First, Ms. Sulick argues that there was insufficendence to prove that she committed the
acts complained of, and, further, that the evidefiaded to prove that the acts met the
requirements of the statuteSecond, the contention is made that W. Va. Cogte-§-21 is
unconstitutional both for vagueness and for allgatime imposition of a disproportionate
sentence as compared to the offense chargdudrd, Ms. Sulick sets forth her opinion that
the three counts of which she was convicted fadetharge conduct that is violative of the
statute’® Finally, Ms. Sulick avers that the trial courbsitd have granted her motion for a
new trial. In response, the State indicates thatstatute upon which Ms. Sulick was
convicted, W. Va. Code § 61-6-21(b), is constitméibas it is not void for vagueness and
does not provide for a punishment grossly dispropaate to the offense. Further, the State
submits that the jury had before it sufficient @nde upon which to convict Ms. Sulick of

the indicted charges pursuant to the statute.

®In this regard, Ms. Sulick argues that her motifamsacquittal made during
trial and post trial should have been granted.

*Ms. Sulick formerly advanced this argument in aioroto dismiss, which the
circuit court denied.

%Attendant to this controversy, Ms. Sulick stateat tier motion for arrest of
judgement should have been granted by the triait.cou
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While Ms. Sulick styles her petition as four sepaassignments of errérall
of the issues are disposed of through an analysreeaonstitutionality, construction, and
application of the relevant statute. Our review address the constitutionality of W. Va.
Code 8 61-6-21. This constitutional analysis métessarily involve the construction of the
statute. Then, our attention will turn to applicatof the statute to the particular facts of this

case.

A. Constitutionality and Construction of
W. Va. Code 8§ 61-6-21(b) (1987) (Repl. Vol. 2010)

Ms. Sulick’s argument against the constitutionadifyw/. Va. Code § 61-6-
21(b) is twofold: first, she argues that it is véod vagueness because it violates Article I,
Section 10 of the West Virginia Constitutiéand the Fourteenth Amendment of the United

States Constitutiok* second, Ms. Sulick contends that the statutevalfor a sentence that

HwWe wish to commend Ms. Sulick’s counsel, Mr. Preaidor his vigorous
trial defense, his proposed syllabus points, aé agethe thoroughness of his research,
briefs, and argument before this Court.

2Article 111, Section 10 of the West Virginia Constiion provides that “[n]o
person shall be deprived of life, liberty, or pragewithout due process of law, and the
judgment of his peers.” This provision is a capllto the applicable provision of the
Fourteenth Amendment of the United States Congtitut

13To the extent that Ms. Sulick’'s argument relategho charges contained
within the indictment, we summarily reject the ootithat it was unconstitutionally vague.
First, we recognize that any objections to theatrdent must have been raised prior to trial.
SeeSyl. pt. 1,State v. Miller 197 W. Va. 588, 476 S.E.2d 535 (1996) (“Rule Y@of the
West Virginia Rules of Criminal Procedure requitest a defendant must raise any objection
(continued...)



Is grossly disproportionate to the character argteteof offenses sought to be prosecuted
in disregard of Article Ill, Section 5 of the Wegirginia Constitution* and the Eighth
Amendment of the United States Constitution. Coselg, the State opines that the statute

Is constitutional in that it puts a reasonable persn notice of the elements thereof, and,

13(...continued)
to an indictment prior to trial. Although a chalignto a defective indictment is never
waived, this Court literally will construe an intheent in favor of validity where a defendant
fails timely to challenge its sufficiency. Withoatbjection, the indictment should be upheld
unless it is so defective that it does not, by @@&sonable construction, charge an offense
under West Virginia law or for which the defendaais convicted.”). Further, we exercise
a de novoreview of such issuesSeeSyl. pt. 2,id. (“Generally, the sufficiency of an
indictment is reviewedle novo An indictment need only meet minimal constituibn
standards, and the sufficiency of an indictmentlesermined by practical rather than
technical considerations.”). Finally, we find thia¢ indictment fairly identified the statute
involved and adequately notified Ms. Sulick of tfenses with which she was charggde
Syl. pt. 3,State v. Hall 172 W. Va. 138, 304 S.E.2d 43 (1983) (“An indietrh for a
statutory offense is sufficient if, in charging tiféense, it substantially follows the language
of the statute, fully informs the accused of théipalar offense with which he is charged
and enables the court to determine the statutehochvthe charge is based.”).

“The West Virginia Constitution, Article Ill, Sectidb, sets forth that

[e]xcessive bail shall not be required, nor exaesBnes
imposed, nor cruel and unusual punishment inflicRshalties
shall be proportioned to the character and dedgrédeoffence.
No person shall be transported out of, or forcdddue the state
for any offence committed within the same; nor klaaly
person, in any criminal case, be compelled to heitaess
against himself, or be twice put in jeopardy o lifr liberty for
the same offence.

This provision mirrors the proportionality languageéhe Eighth Amendment to the United
States Constitution.



further, that the sentence imposed was within gigticonfines and was not based on any

impermissible factor.

This Court has had previous occasion to addregsopied vagueness of a
criminal statute. In so doing, we held that “j@jminal statute must be set out with
sufficient definiteness to give a person of ordynamtelligence fair notice that his
contemplated conduct is prohibited by statute amgrbvide adequate standards for
adjudication.” Syllabus Point Btate v. Flinn158 W. Va. 111, 208 S.E.2d 538 (1974).”
Syl. pt. 1,State v. Bull204 W. Va. 255, 512 S.E.2d 177 (1998ke als®y!. pt. 1,State ex
rel. Myers v. Wood154 W. Va. 431, 175 S.E.2d 637 (1970) (“Ther@assatisfactory
formulato decide if a statute is so vague asdtate the due process clauses of the State and
Federal Constitutions. The basic requirementdatestich a statute must be couched in such
language so as to notify a potential offender ofiminal provision as to what he should
avoid doing in order to ascertain if he has vidatlkee offense provided and it may be

couched in general language.”).

Importantly, “[w]hen the constitutionality of a siiée is questioned every
reasonable construction of the statute must betessto by a court in order to sustain
constitutionality, and any doubt must be resolvedaivor of the constitutionality of the

legislative enactment.” Syl. pt. @/illis v. O’'Brien 151 W. Va. 628, 153 S.E.2d 178 (1967).
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This Court also has observed that “[t]here is @&ymgotion of constitutionality with regard
to legislation.” Syl. pt. 6, in parGibson v. W. Va. Dep’t of Highwayks35 W. Va. 214, 406
S.E.2d 440 (1991). Moreover, we have recognizatitkiere are different levels of scrutiny
involved when a criminal statute is challenged mmsaue of constitutional vagueneSee
Syl. pt. 2,Flinn, 158 W. Va. 111, 208 S.E.2d 538 (“Statutes invgdva criminal penalty,
which govern potential First Amendment freedomstber similarly sensitive constitutional
rights, are tested for certainty and definitengssterpreting their meaning from the face
of the statute.”)see als@®yl. pt. 3Flinn, id. (“Criminal statutes, which do notimpinge upon
First Amendment freedoms or other similarly seusitonstitutional rights, are tested for
certainty and definiteness by construing the stainitlight of the conduct to which it is

applied.”).

Therefore, the language of the statute must be stethat an ordinary person
is on notice of what acts must be avoided. Turminthe case presently before this Court,
we determine that the statute is sufficiently défito give a person of ordinary intelligence
fair notice that his or her contemplated condugprishibited by statute. The pertinent
language of W. Va. Code 8§ 61-6-21(b) (1987) (R¥pl. 2010) states as follows:

(b) If any person does by force or threat of force,

willfully injure, intimidate or interfere with, cattempt to injure,

intimidate or interfere with, or oppress or threatny other

person in the free exercise or enjoyment of arhytiog privilege

secured to him or her by the Constitution or latvhe State of
West Virginia or by the Constitution or laws of thiited

11



States, because of such other person’s race, aelayion,

ancestry, national origin, political affiliation sex, he or she

shall be guilty of a felony, and, upon convictishall be fined

not more than five thousand dollars or imprisonatchmore than

ten years, or both.

As a general rule, we have held that “questionawfand interpretations of
statutes and rules are subject tdeanovoreview.” Syl. pt. 1, in partState v. Duke200
W. Va. 356, 489 S.E.2d 738 (1997). In our analgéstatutes, we have explained that the
first step is to identify the intent expressedliy Legislature in promulgating the provision
at issue. “The primary object in construing a d&aia to ascertain and give effect to the
intent of the Legislature.” Syl. pt. $mith v. State Workmen’s Comp. Comi&9 W. Va.
108, 219 S.E.2d 361 (1975). Then, we study theqoudat language used by the Legislature.
“Where the language of a statute is clear and witmbiguity the plain meaning is to be
accepted without resorting to the rules of intetgdren.” Syl. pt. 2,State v. Elder152
W. Va. 571, 165 S.E.2d 108 (1968ee als®yl. pt. 5,State v. Gen. Daniel Morgan Post
No. 548, Veterans of Foreign Watg4 W. Va. 137, 107 S.E.2d 353 (1959) (“When aistat
is clear and unambiguous and the legislative initentlain, the statute should not be
interpreted by the courts, and in such case ltasduty of the courts not to construe but to
apply the statute.”); Syl. pt. State v. Epperlyl35 W. Va. 877, 65 S.E.2d 488 (1951) (“A

statutory provision which is clear and unambiguand plainly expresses the legislative

intent will not be interpreted by the courts bull we given full force and effect.”).

12



Ms. Sulick highlights that the words “force or tat®f force” are undefined
by the statute as supportive of her argument fgueaess. However, we note that there are
instances, such as the present one, where thedlgagised by the Legislature may be plain
but where it has failed to define a certain worglarase. “In the absence of any definition
of the intended meaning of words or terms used@gizlative enactment, they will, in the
interpretation of the act, be given their commordirary and accepted meaning in the
connection in which they are used.” Syl. ptMiners in Gen. Group v. HjxL23 W. Va.
637, 17 S.E.2d 810 (19419yverruled, in part, on other grounds by Lee-Norse €.
Rutledge 170 W. Va. 162, 291 S.E.2d 477 (1983ge als®yl. pt. 6, in partState ex rel.
Cohen v. Manchinl75 W. Va. 525, 336 S.E.2d 171 (1984) (“Undefimexds and terms
used in a legislative enactment will be given theammon, ordinary and accepted
meaning.”). Importantly,

[i]t is the duty of a court to construe a statuteading

to its true intent, and give to it such constructas will uphold

the law and further justice. It is as well the dafya court to

disregard a construction, though apparently waedhiy the

literal sense of the words in a statute, when suetstruction

would lead to injustice and absurdity.

Syl. pt. 2,Click v. Click 98 W. Va. 419, 127 S.E. 194 (1925).

The focus of the parties’ dispute herein is themranof the words “force or
threat of force” contained within W. Va. Code § ®P21(b). Ms. Sulick maintains that the

phrase, as undefined, lends support to her arguthanthe statute is unconstitutionally

13



vague. On the other hand, the State accounteddatk of a statutory definition by means
of resorting to the common and ordinary meanintpefvords in the phrase. We agree with
the State’s argument that these terms should lwedefdl their common, ordinary, and

everyday meanings.

The ordinary meaning ascribed to the word “foree*[p]Jower, violence, or
pressure directed against a person or thing[]“&fmlcompel by physical means or by legal
requirement[.]” Black’s Law Dictionary 717-18 (9&d. 2004). The word “threat” is
defined as “[a] communicated intent to inflict haonloss on another or on another’s
property, esp. one that might diminish a persorésdom to act voluntarily or with lawful
consent[.]” Id. at 1618. Thus, it is clear that the terms “foéraed “threat of force” are
definite in prohibiting the use of physical meamspmmunicated intent, or pressure to inflict
harm or loss on another or on another person’ssptppSuch language is clear and provides

notice to the ordinary person of what acts musivmeded to prevent criminal prosecution.

Accordingly, we hold that W. Va. Code § 61-6-21(1987) (Repl. Vol. 2010)
IS not unconstitutionally vague and does not vel#te United States Constitution
Amendment XIV, Section 1, or the West Virginia Cutugion Article Ill, Section 10.
Further, pursuant to W. Va. Code 8§ 61-6-21(b) (34&épl. Vol. 2010) the terms “force”

and “threat of force” are afforded their commorginary, everyday meaning. The words

14



are clear in prohibiting the use of either physioglans or a communicated intent to inflict
harm or loss on another or on another person’sgptppThus, the circuit court’s underlying

rulings in these regards are affirmed.

While we have concluded that the relevant stastet unconstitutional on the
basis of vagueness, we must still address Ms. IBsitontention that the statute allows for
a sentence that is grossly disproportionate teliagacter and degree of offenses sought to
be prosecuted in disregard of Article lll, Sectwaof the West Virginia Constitution and the

Eighth Amendment of the United States Constitution.

At the outset, we note the general rule that “[&§aoes imposed by the trial
court, if within statutory limits and if not baseth some [im]permissible factor, are not
subject to appellate review.” Syl. pt.State v. Goodnighi69 W. Va. 366, 287 S.E.2d 504
(1982). In the present case, the record does ggest, and Ms. Sulick does not argue, that
the trial court relied on any impermissible factorarriving at her sentence. Instead, Ms.

Sulick maintains that her sentence is dispropoati®o the crime committed.

When previously asked to review sentences agjlmigproportionate, this
Court has determined that these claims generadlyiiarited to sentences that have no

maximum limit provided by statute. In Syllabusmal of Wanstreet v. Bordenkirchet66
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W. Va. 523, 276 S.E.2d 205 (1981), we stated: “@bilir constitutional proportionality
standards theoretically can apply to any crimirgitence, they are basically applicable to
those sentences where there is either no fixedmanriset by statute or where there is a life
recidivist sentence.” In Syllabus point 83thate v. Vancel64 W. Va. 216, 262 S.E.2d 423
(1980), we recognized: “Article lll, Section 5 dfet West Virginia Constitution, which
contains the cruel and unusual punishment countetpahe Eighth Amendment of the
United States Constitution, has an express statewfethe proportionality principle:

m

‘Penalties shall be proportioned to the charaatdradegree of the offence.

In the present case, Ms. Sulick maintains thasémtence imposed upon her
Is excessive and disproportionate to the degreeharhcter of her offense. We disagree.
Ms. Sulick was convicted by a jury of three couritsiolating the statute. She could have
received a sentence of ten years per violatiosteld, the lower court sentenced her to a
term of two years per count, at the lower end efatiowable punishment. While the lower
court chose to order that the sentences be seovesécutively, such decision was within the
circuit court’s discretion. Moreover, the sentengas suspended, and she received
probation. The record does not show that the iticaurt relied on any impermissible
factors in fixing the appropriate sentence. Thisre was no abuse of discretion by the
circuit court in the imposition of Ms. Sulick’s gence and the terms will not be disturbed

by this Court.
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Having determined that W. Va. Code § 61-6-21(lpasstitutional on both
vagueness and proportionality claims, and, furthaving applied common, ordinary, and
everyday meanings to undefined terms within theasgawe will now turn our attention to

the application of the statute to the case pregeethding before this Court.

B. Application of W. Va. Code § 61-6-21(b) (1987) (Repl. Vol. 2010)

Before this Court, Ms. Sulick avers that the evidewas insufficient to show
that she was guilty of the crimes alleged. As texparts to this argument, Ms. Sulick also
alleges that her conduct did not rise to the lefebnduct that is by force or threat of force
as required by the statute and contends that thasensufficient proof to show that her
conduct was motivated by an improper racial biaghe State relies on the fact that the jury
heard the evidence and was able to convict MsclSoh three of the charged counts. As
argued by the State, the withesses’ testimony gealvthe jury sufficient evidence to make

its determination, and the jury’s verdict should be set aside by this Court.

>Ms. Sulick additionally argues that the prosecutade improper comments
during opening and closing arguments such thatitiievas inflamed and prejudiced against
her. While Ms. Sulick claims that the State soughhtroduce improper 404(b) evidence,
the State responds that references to racial ahds/ulgarities were appropriate in a case
where Ms. Sulick’s bias against the Smith-Obiri figim race had to be proved. After
reviewing the record, we reject Ms. Sulick’'s argmte Even if the comments were
inappropriate, we fail to determine how, in lightloe other evidence adduced at trial, Ms.
Sulick was prejudiced by any such improprietyeeSyl. pt. 5, State v. Ocheltreel70
W. Va. 68, 289 S.E.2d 742 (1982) (“A judgment ofiation will not be reversed because
of improper remarks made by a prosecuting attormayury which do not clearly prejudice
the accused or result in manifest injustice.”).

17



We have provided guidance in the following:

The function of an appellate court when reviewing t
sufficiency of the evidence to support a crimir@tction is to
examine the evidence admitted at trial to determvhether
such evidence, if believed, is sufficient to corméma reasonable
person of the defendant’s guilt beyond a reasortlbt. Thus,
the relevant inquiry is whether, after viewing #wedence in the
light most favorable to the prosecution, any radidner of fact
could have found the essential elements of theepnoved
beyond a reasonable doubit.

Syl. pt. 1,State v. Guthrie1l94 W. Va. 657, 461 S.E.2d 163 (1995). Further,

Syl. pt. 3,id.

[a] criminal defendant challenging the sufficieraéythe
evidence to support a conviction takes on a heavgidn. An
appellate court must review all the evidence, wiettrect or
circumstantial, in the light most favorable to glnesecution and
must credit all inferences and credibility assesgméhat the
jury might have drawn in favor of the prosecutidhe evidence
need not be inconsistent with every conclusion saatof guilt
so long as the jury can find guilt beyond a reabdoubt.
Credibility determinations are for a jury and nat appellate
court. Finally, a jury verdict should be set asmhy when the
record contains no evidence, regardless of how/ waighed,
from which the jury could find guilt beyond a reaable doubt.
To the extent that our prior cases are inconsisthel are
expressly overruled.

A review of the evidence adduced at trial resultihis Court’s determination

that sufficient evidence existed to support thg' guconviction of Ms. Sulick. While several

witnesses were called on behalf of both partiesnthin testimony was elicited from Ms.

Obiri. During the trial, Ms. Obiri testified théds. Sulick drove by a bus stop where Ms.
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Obiri and her children were waiting and called tHértring n***ers.” They were the only
black family at the bus stop. Another bus stopdeit occurred when Ms. Sulick drove at
a high rate of speed near where Ms. Obiri’'s sonstesding. The son jumped into the grass

and gravel landed on Ms. Obiri’s car.

Ms. Obiri also testified to events that occurredbainear her home. For
example, Ms. Sulick did “donuts” on her all-terraghicle near Ms. Obiri’s yard for twenty
to twenty-five minutes until the police arrived.dditionally, late one evening, Ms. Obiri
heard a chainsaw start and Ms. Sulick said “F***imtf*ers, if you don't like it you can
leave, f***ing n***ers.” On another instance, M&biri and her children were in their yard
when Ms. Sulick drove by, stopped, gave them *“tingdr,” and yelled “you f***ing
n***ers.” Another similar incident occurred whéfs. Sulick drove by Ms. Obiri’'s house
at a high rate of speed, stopped, revved her ndrkigked gravel into the yard. Ms. Obiri
complained, and Ms. Sulick gave her “the fingeirigfly, Ms. Obiri testified that she was
walking to her mailbox when Ms. Sulick drove by aveerved her car toward Ms. Obifi.
Accordingly, there was sufficient evidence in ttése for a jury to find that Ms. Sulick, by

force or threat of force, interfered with the Sm@biri family’s free exercise or enjoyment

%We note that Ms. Obiri’'s testimony was that Ms.i@uswerved her car at
Ms. Obiri as Ms. Obiri was walking to her mailbokdowever, the indictment charged Ms.
Sulick with calling Ms. Obiri a racial slur as M3biri was walking to her mailbox.
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of their home because of their race/color. MsicRudrgues that there is no evidence that
her conduct was racially motivated. Based on okedity of the evidence, we disagree.
Finally, we note Ms. Sulick’s assertion that theethcounts on which she was
convicted do not fit within the statutory sectioittwwhich she was charged. As explained
earlier, Ms. Sulick was tried on nine alleged vimias of W. Va. Code § 61-6-21(b). She
was acquitted on six of the charges and foundygailtthree of the claims. Ms. Sulick
contends that the jury verdict was improper asuttd her guilty of three claims that are void
of any allegations of the use of force or a thidafiorce; however, the charging statute

requires that the conduct is by force or thredbofe.

We agree with Ms. Sulick’s argument that W. Va. €8d51-6-21(b) is not a
statute aimed at preventing hate speech. For draap explained by Ms. Sulick, racial
slurs, profanities, and obscene gestures, whilehgmsible, are not hate crimes punishable
under the statute unless the racially-charged laggor gestures involve the use of force or
threat of force. While Ms. Sulick acknowledgestteame of the indictment charges
included actions involving the use of force or #Hiref force, she maintains that she was
acquitted of all such charges and, further, thathinee counts for which she was convicted

were void of any allegation of the use of forceloeat of force.
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It is not for this Court to speculate as to whattdes influenced the jury’s
decisions as to which alleged counts should résah acquittal and which counts should
result in a conviction. Ms. Sulick argues that tinee counts of which she was convicted
were void of any allegation of the use of forcétweat of force. However, a fair reading of
the indictment counts reveals that Count 1 allegasMs. Sulick “did harass and attempt
to intimidate Brian Smith and Betty Ann Obiri’'s¢$and their six year old child, I.S., while
they walked to, or waited for, the school bus, g tise of racial slurs, profanities and
obscene gestures, because of Mr. Smith’'s and Msi'$iace or color.” Count 6 alleges
that Ms. Sulick “called Betty Ann Obiri a racialusland made obscene, hostile and
threatening gestures toward Ms. Obiri as she s#t@sateps of her home with her children,
because of Ms. Obiri’s race or color.” Finally, D 8 states that Ms. Sulick “called Betty
Ann Obiri a racial slur as Ms. Obiri walked to meailbox, because of Ms. Obiri’s race or
color[.]” The trial testimony of Ms. Obiri statedat Ms. Sulick swerved her car toward her

during this incident and that she felt threatened.

Taking into account all of the evidence presentedfind that these counts are
sufficient to meet the statutory mandates in lighthe pleadings, the evidence, the jury
charge, and all other relevant matters. The jumgguittal on any counts cannot affect the

validity of the guilty verdicts on other counts. eWave previously recognized that events
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can be connected in such a way that they can heedieas one incident or scheme.
Specifically,
[a] defendant shall be charged in the same indictnie

a separate count for each offense, if the offe$esged,

whether felonies or misdemeanors or both, are esdme or

similar character, or are based on the same actr@action, or

are two or more acts or transactions connectedthieger

constituting parts of a common scheme or plan. Byll State

ex rel. Watson v. Fergusph66 W. Va. 337, 274 S.E.2d 440

(1980) [cuperseded by rule on other groujjds
Syl. pt. 8.State ex rel. Games-Neely v. Sand2id W. Va. 297, 565 S.E.2d 419 (2002).
Therefore, the jury could have determined thaifdte evidence connected the acts together
as a common scheme or plan, and it is not witherptiovince of this Court to question why

the jury returned different decisions on the cowhizrged. Accordingly, the lower court’'s

rulings in this regard are affirmed.

V.

CONCLUSION

In view of the foregoing, we affirm the judgmenneecting and sentencing

Ms. Sulick for the crimes set out herein.

Affirmed.
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