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SYLLABUS BY THE COURT

1. “The appellate standard of review of questioiiaw answered and certified by
a circuit court isle novad’ Syllabus Point 1GGallapoo v. Wal-Mart Stores, Incl97 W. Va.

172,475 S.E.2d 172 (1996).

2. When two insurers issue separate automobilditiginisurance policies upon
different vehicles containing underinsured motarmterages which provide coverage for
the same loss, policy language which provides titatlimits of underinsured motorist
coverage available from all policies shall not eectthe liability limits of the policy with the

highest limit of underinsured motorist coveragaas valid and enforceable.

3. “A statutory provision which is clear and unamimgs and plainly expresses
the legislative intent will not be interpreted Ietcourts but will be given full force and
effect.” Syllabus Point 1State v. Jarvis199 W. Va. 635, 487 S.E.2d 293 (199jti)dting

Syl. Pt. 2, State v. Epperl¥35 W. Va. 877, 65 S.E.2d 488 (1951))

4, W. Va. Code §33-6-31, as amended, “is remedrainre and, therefore, must
be construed liberally in order to effect its pused Syllabus Point 7, in paferkins v.

Doe 177 W. Va. 84, 350 S.E.2d 711 (1986)



5. “Insurers may incorporate such terms conditiond axclusions in an
automobile insurance policy as may be consistethttive premium charged, so long as any
such exclusions do not conflict with the spirit antgnt of the uninsured and underinsured
motorists statutes.” Syllabus PointBeel v. Sweeney 81 W. Va. 460, 383 S.E.2d 92

(1989).



Benjamin, Justice:

These two consolidated matters are before the Qgport a certified question
from the Circuit Court of Boone CountyThe certified question is as follows:

When two insurers issue separate automobile ligbihsurance

policies upon different vehicles containing undsured motorist

coverages which provide coverage for the sameikygslicy language

which provides that the limits of underinsured mstocoverage

available from all policies shall not exceed trabiiity limits of the

policy with the highest limit of underinsured magsbrcoverage valid

and enforceable?

The circuit court answered this question in theatieg. Upon review of the

parties’ briefs, arguments and the record, we antveecertified question and remand this

matter for further proceedings consistent with tpsion.

l.
FACTUAL AND PROCEDURAL BACKGROUND

The facts are not in dispute and were stipulatetiéparties below. On April

! Both Erie Insurance Property and Casualty Insteg@@ompany (“Erie”) and State
Farm Mutual Automobile Insurance Company (“StateFafiled Petitions requesting this
Court certify the circuit court’s certified questio Both petitions were granted and the
matters were consolidated for purposes of arguneentideration, decision and opinion.
We also wish to acknowledge tAenicusBrief filed by the West Virginia Association for
Justice, which supports the decision of the circoiirt and the position asserted by the
Cunninghams.



11, 2005, the plaintiff, Guy Cunningham, was opagpa 2001 Mercury Grand Marquis in
a southerly direction on U.S. Route 119, in Boopei@y, West Virginia. Atthe time, Mr.
Cunningham was in the scope and course of his gmmglot with the United States Bureau
of Alcohol, Tobacco, Firearms and Explosives. 2081 Mercury Grand Marquis was
owned by his employer, the United States governmaAlsto on that date, Walter Hill was
operating a 1997 Chevrolet truck, owned by Beawghtan, in a northerly direction on
U.S. Route 119. Walter Hill turned the 1997 Chéatrsuck across U.S. Route 119 to enter
Big Ugly Road and struck the vehicle operated by@GAmningham. Mr. Cunningham was

injured as a result of the collision.

The vehicle operated by Walter Hill was insuredemrah automobile liability
insurance policy issued by West Virginia Nationatélnsurance Company. West Virginia
National Auto paid its per person liability politgnits of $20,000.00 to Mr. Cunningham.
There was no underinsured motorist coverage uper2@®1 Mercury Grand Marquis

operated by Guy Cunningham at the time of the actid

On the date of the accident, Mr. Cunningham andvifes were the named
insureds under an automobile liability insurancéigyoissued by Erie which provided
coverage upon a 2001 Chevrolet Silverado and a @@d8lac Escalade. The Erie policy,

which was in full force and effect on that datentaoned underinsured motorist coverage



with limits of $100,000 per person and $300,000gueident. Additionally, on that date,
Mr. Cunningham was also the named insured undabdity insurance policy issued by
State Farm, which covered a 1995 Harley Davidsotoragcle. The State Farm policy,
which was in full force and effect on that datentained underinsured motorist coverage

with limits of $50,000 per person and $100,000gmmident.

Both the Erie policy and the State Farm policy eordd policy language
which limited recovery to the highest liability lite available when more than one policy
provided underinsured motorist coverage. Spedlficshe Erie policy provided the
following in the uninsured/underinsured endorsement

Other Insurance:

If “anyone we protect” has other similar insurance that applies to the
accident,'we” will pay “our” share of the loss, subject to the other
terms and conditions of the policy and this endoesg. “Our” share

will be the proportion of the Limit of Protectiofthis insurance bears
to the total Limit of Liability of all applicablensurance. Recovery will
not exceed the highest limit available among thy@ieable policies.

The State Farm policy specifically provided:
If There is Other Coverage - Coverage W

1. If underinsured motor vehicle coverage badily injury is
available to amnsured from more than one policy provided by
us or any other insurer, the total limit of liabjilavailable from
all policies provided by all insurers shall not e&d the limit of
liability of the single policy providing the hightemit of
liability. This is the most that will be paid radéess of the
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number of policies involvedyersons covered, claims made,
vehicles insured, premiums paid or vehicles involue the
accident.

2. Subject to item 1 above, any coverage applicahtier this
policy shall apply:

b. on an excess basis if ilmsured sustainedbodily injury
while occupying or otherwise using a vehicle not owned
by or leased tgou, your spouse, or anyrelative.

3. Subject to items 1 and 2 above, if this policg ane or more
other policies provide coverage foodily injury:

b. on an excess basis, we are liable only for careshOur
share is that percent of the damages payable excass
basis that the limit of liability of this policy lbes to the
total of all applicable underinsured motor vehicle
coverage provided on an excess basis.

The total damages payable from all policies thptyapn

an excess basis shall not exceed the amount b wiec

limit of liability of the single policy providing he

highest limit of liability on an excess basis exdeéhe

limit of liability of the single policy providing he

highest limit of liability on a primary basis.

Erie paid Mr. Cunningham $66,667.66 in underinsurextorist coverage

benefits and State Farm paid Mr. Cunningham $333B& underinsured motorist

coverage benefits, so that he received a totall@D®00.00 in underinsured motorist

coverage benefits.



On March 23, 2007, the plaintiffs filed a Complaagainst Erie and State

Farm and others alleging entitlement to coveragadifrom the underinsured coverage in
policies issued to them by each insurddoth Erie and State Farm filed Motions for
Summary Judgment which contended that the unambgytaiher insurance” provisions
in the policies only entitled the plaintiffs to tatt the highest limit available under the two
policies. Because thisissue is one of first impi@n in West Virginia, the circuit court held
certified question hearings on July 24, 2008 andoker 29, 2008. By order dated
December 30, 2008, the circuit court certifieddbestion at issue pursuant to W. Va. Code

858-5-2(1967) and answered it in the negative.

In its reasoning, the circuit court found that heitState Farm nor Erie was
aware of the presence of the other and as eactemsisured one vehicle owned by the
plaintiffs, there was no multi-vehicle discount fbe plaintiffs. Although the circuit court
did not dispute that a general discount may haea lapplied or given by either insurer to
the plaintiffs, the court found that the plaintifesceived no benefit of buying two separate
automobile insurance policies. The circuit copedfically found that West Virginia law
and public policy favor full compensation to thaiptiffs and that W. Va. Code §833-6-
31(b)(1998) would be violated by application of ®&te Farm and Erie policy limiting

provisions relating to the underinsured motoristezage policy limits.



Additionally, the circuit court found that the unage in the Erie underinsured
motorist policy was ambiguous because in additidhé policy language quoted above, the
Erie policy’s Uninsured/Underinsured Motorists Crage Endorsement also contained the
section entitled “Limitations of Payment” which prdes in part:

LIMITS OF PROTECTION
Limitations of Payment

If “anyone we protect”insures more than ofiauto” and none of the
“autos” are involved in the accident, the highest limit of
Uninsured/Underinsured Motorists Coverage appledblany one
“auto” will apply.
The circuit court believed that an ambiguity exisetween the policy language which
provides “payour’ share. ..” and the policy language which providesthe highest limit
of Uninsured/Underinsured Motorist Coverage appliedo any oneauto’ will apply.”
Thus, the circuit court found that the ambiguitysiioe construed against Erie, the drafter.

Due to the alleged ambiguity, the circuit courtriduhat the limitation in the Erie insurance

policy was void.

Following the circuit court's order, Erie and Stdtarm filed Petitions
requesting this Court accept the circuit courtidifted question as stated above. By Order
dated April 30, 2009, this Court consolidated thesatters and docketed them for

resolution.



Il.
STANDARD OF REVIEW
This Court has held that “[t|he appellate standédrdview of questions of law
answered and certified by a circuit courdss novd’ Syl. Pt. 1,Gallapoo v. Wal-Mart
Stores, InG.197 W. Va. 172,475 S.E.2d 172 (1996). Underpglenary standard of review,

we now proceed to consider the arguments of thiepar

1.
DISCUSSION
Erie and State Farm ask this Court to answer thpgsed certified question
in the affirmative for two reasons. First, theyntand that their respective underinsured
motorist policy provisions contain unambiguous laage that comports with this Court’s
prior decisions limiting or precluding recoverysafch coverage. Specifically, they assign
error to the circuit court’s reliance upon the adageof a multi-vehicle discount as a basis
for its conclusion because they contend that tliarChas not found the existence of a
multi-vehicle discount dispositive when upholdingambiguous policy language that limits
or excludes underinsured motorist coverage. Thsgrathat there is no legitimate reason
why the validity of each respective policy’s langaaiinges on whether the insurers were

aware of each other’s policies.



Second, Erie and State Farm maintain that thelaitguage at issue does
not violate West Virginia law or public policy, afias been approved by the West Virginia
Insurance Commission. Explicitly, they contend tha policy provisions atissue are “other
insurance” provisions, governing coordination ohéfis, applicable only in instances
where more than one underinsured motorist covaraliey applies to the same loss. They
maintain that the policy provisions at issue doinetlve an offset. Because the Insurance
Commissioner is charged with disapproving a forlimdi under W. Va. Code 8§33-6-
9(a)(1957) if it “is in any respect in violation of does not comply with this chapter”, Erie
and State Farm assert that the Commissioner’sréatlu disapprove of its form filing
indicates that the benefits provided are commeteswrigh the premium charged and are in

compliance with West Virginia law.

Conversely, the Cunninghams essentially asseridi@uments in support of
the circuit court’'s answer to the certified questid-irst, they contend that W. Va. Code
833-6-31(b) does not allow an insurer to reduceeundured motorist coverage by
payments made under another underinsured mototisyp Second, they insist that as class
one insureds, West Virginia law and public policgndate that they be afforded the full
underinsured motorist benefits available under buttErie and State Farm policies. Third,
they maintain that the Erie policy contains ambigutanguage, and thus, the ambiguity

must be construed in favor of coverage. Fourty #rgue that estoppel precludes Erie and



State Farm from asserting policy language whichld/ioeduce the available underinsured

motorist benefits from $150,000 to $100,000.

After reviewing the briefs, the record designatadappeal, legal authorities
and the arguments of counsel, we determine thatdhédied question presented can be
easily resolved by examining the plain and compmsiide public policy language
enunciated in W. Va. Code 833-6-31(b). For reasaptained more thoroughly below, we
find that when two insurers issue separate autdmdibbility insurance policies upon
different vehicles containing underinsured motaresterages which provide coverage for
the same loss, policy language which provides tiatlimits of underinsured motorist
coverage available from all policies shall not edthe liability limits of the policy with the

highest limit of underinsured motorist coveragaas valid and enforceable.

This Court has held that “[ijn construing any iresuce policy, it is appropriate
to begin by considering whether the policy languiage accord with West Virginia law.
The terms of the policy should be construed intlmfithe language, purpose and intent of
the applicable statuteAdkins v. Meadqr201 W. Va. 148, 153, 494 S.E.2d 915, 920

(1997).

W. Va. Code 833-6-31(b), applicable to this caseyides, in relevant part:

Provided, that such policy or contract shall prevah option to the
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insured with appropriately adjusted premiums to {heyinsured all
sums which he shall be legally entitled to recasedamages from the
owner or operator of an uninsured or underinsuretbnvehicle up to
an amount not less than limits of bodily injurybiilty and property
damage liability insurance purchased by the insuvibdout setoff
against the insured’s policy or any other policy.No sums payable
as a result of underinsured motorist coverage shalle reduced by
payments made under the insured’s policy or any otr policy.

(Emphasis added).

Erie and State Farm contend that their respectitieet insurance” policy
provisions limiting liability to the highest levef underinsured motorist coverage available
do not conflict with W. Va. Code 833-6-31(b) beaatisey are not “setoff’ provisions.
They contend that they are not seeking a reductidheir coverage amount; rather, their
reduced amount is the “sum payable” which is netrdhfter setoff or reduced. They
maintain that W. Va. Code 833-6-31(b) does notdliezactly how the determination of the
amount of “sums payable” is to be made, and tleat golicy terms and conditions establish
the amount of the “sums payable.” They insist th& Court must look to the clear and
unambiguous language of their respective policiesder to ascertain the amount of “sums
payable.” The Cunninghams conversely maintain\thata. Code 833-6-31(b) is directly
on point and that the clear language of the stdilateks the reduction of both insurers’
coverage amounts, regardless of how the insuesrtivi write the policy to accomplish the

reduction.
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We stated idoslin v. Mitchell 213 W. Va. 771, 584 S.E.2d 913 (2003):

In interpreting any statute, this Court looks te timtent of the
Legislature. “It is a cardinal rule of constructiggoverning the
interpretation of statutes that the purpose forcliai statute has been
enacted may be resorted to by the courts in asz@gahe legislative
intent.” Syl. Pt. 4State ex rel. Bibb v. Chambeis88 W. Va. 701, 77
S.E.2d 297 (1953). Whenever we interpret a staitutehould be so
read and applied as to make it accord with thetspurposes and
objects of the general system of law of which ihtended to form a
part; it being presumed that the legislators wradtdd and passed it
were familiar with all existing law, applicable the subject matter,
whether constitutional, statutory or common, artdrided the statute
to harmonize completely with the same and aid endtiectuation of
the general purpose and design thereof, if its eane consistent
therewith.” Syl. Pt. 5State v. Snyde64 W. Va. 659, 63 S.E. 385
(1908).

213 W. Va. at 777, 584 S.E.2d at 919.

Furthermore, in examining our statutory law, “[citsumust presume that a
legislature says in a statute what it means andhsieaa statute what it says thergértin
v. Randolph County Bd. of Edut95 W. Va. 297, 312,465 S.E.2d 399, 414 (198%(ing
Connecticut Nat'l Bank v. Germais03 U.S. 249, 253-54, 112 S.Ct. 1146, 1149, 117
L.E.2d 391, 397 (1992)). “A statutory provision ialin is clear and unambiguous and
plainly expresses the legislative intent will netibterpreted by the courts but will be given
full force and effect.” Syl. Pt. 1State v. Jarvis199 W. Va. 635, 487 S.E.2d 293
(1997)@uoting Syl. Pt. 2, State v. Epperh85 W. Va. 877, 65 S.E.2d 488 (1951)). We

have repeatedly recognized that “our most basipameiminent concern. . . is that insurance

11



consumers and insurance purveyors alike receiveahefit of their bargained for exchange
when they meet to contract for motor vehicle ineaeacoverage.Findley v. State Farm
Mutual Automobile Ins. Cp.213 W. Va. 80, 97 n. 28, 576 S.E.2d 807, 824 &. 2

(2002)¢iting Mitchell v. Broadnax208 W. Va. 36, 537 S.E.2d 882 (2000)).

This Court has repeatedly recognized that W. Vag®83-6-31, as amended,
“is remedial in nature and, therefore, must be taed liberally in order to effect its
purpose.” Syl. Pt. 7, in paRerkins v. Dogl77 W. Va. 84, 350 S.E.2d 711 (198d)tchell
v. Broadnax208 W. Va. 36, 537 S.E.2d 882. As we observestate Auto Mut. Ins. Co.
v. Youler 183 W. Va. 556, 396 S.E.2d 737 (1990):

the legislature has articulated a public policfutifindemnification or
compensation underlying both uninsured or underatsumotorist
coverage in the State of West Virginia. Thaths, preeminent public
policy of this state in uninsured or underinsuremtorist cases is that
the injured persons Hally compensatetbr his or herdamagesot
compensated by a negligent tortfeasor, up to mhisliof the uninsured
or underinsured motorist coverage.

183 W. Va. at 564, 396 S.E.2d at 745 (emphasiggmal). We likewise held iRristavec

v. Westfield Insurance Compari84 W. Va. 331, 400 S.E.2d 575 (1990):

“. . . in light of the preeminent public policy ¢fie underinsured
motorist statute, which is to provide full compei®a not exceeding
coverage limits, to an injured person for his or damages not
compensated by a negligent tortfeasor, this Couwtidsh that

underinsured motorist coverage is activated undera/Code, 33-6-
31(b), as amended when the amount of such tortfearotor vehicle

liability insurance actually available to the inpdrperson in question
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is less than the total amount of damages sustdigeithe injured
person, regardless of the comparison between glility insurance
limits actually available and the underinsured mstocoverage
limits.”

184 W. Va. at 338, 400 S.E.2d at 582.

Ever mindful of the spirit and intent of W. Va. G0833-6-31, this Court has
cautioned that under W. Va. Code 833-6-31(k), §irers may incorporate such terms
conditions and exclusions in an automobile insuggraicy as may be consistent with the
premium charged, so long as any such exclugiornsot conflict with the spirit and intent
of the uninsured and underinsured motorists statugyl. Pt. 3,Deel v. Sweengy81 W.
Va. 460, 383 S.E.2d 92 (1989)(emphasis addede have also warned that “[t]his Court
will be vigilant in holding the insurers’ feet tiod fire in instances where [terms, conditions
and] exclusions or denials of coverageke at the heart of the purposes of the unindure
and underinsured motorist statuggovisions.”ld., at 463, 95 Accord Syl. Pt. 1. Thomas
v. Nationwide Mut. Ins. Cp188 W. Va. 640, 425 S.E.2d 595 (1992jtchell v. Broadnax

208 W. Va. 36, 537 S.E.2d 88&merican States Ins. Co. v. Tann2t1 W. Va. 160, 563

2 The current amended version of W. Va. Code §33{&) provides:

Nothing contained herein shall prevent any instn@n also offering
benefits and limits other than those prescribe@ihemnor shall this
section be construed as preventing any insurer fn@orporating in
suchterms, conditiongnd exclusions as may be consistent with the
premium charged.

W. Va. Code 833-6-31(k)(1998)(emphasis added).
13



S.E.2d 825 (2002).

In examining the plain and clear language of W. ®ade 833-6-31(b) as it
applies to the policy terms and conditions now ki, we find that policy language which
provides that the limit of underinsured motoristexage available from all policies shall not
exceed the liability limits of the policy with theghest limit of underinsured motorist
coverage conflicts with the spirit and intent of Wa. Code 833-6-31(b). The act of
reducing one underinsured motorist policy by anothevarts the statutorily enunciated
public policy of full indemnification. According tihe plain language of W. Va. Code 833-
6-31(b), an underinsurer may not reduce the mopetaent of its coverage based upon
coverage afforded by any other insurance policgréfore, we cannot permit Erie and State
Farm to artfully craft insurance policy definitiotigat accomplish a goal that is contrary to

the public policy behind and the plain languag®\bfva. Code §33-6-31(b).

® In addition to the above noted policy consideratjdhe circuit court, in concluding
that the policy provisions at issue were not vahd enforceable, found it significant that
a multi-car discount had not been offered to ther@ghams. The circuit court stated that:

The Court further assigns as reasons for its angvaémeither State
Farm Mutual Automobile Insurance Company nor Eneurance
Property and Casualty Company were aware of theepoe of each
other and as each insurer insured one vehicle obmdide plaintiff,

there was no multi-vehicle discount for the pldfati The Court does
not dispute that a general discount may have beelred or given by
either insurer to the plaintiffs. The Court fintteat the plaintiffs

received no benefit of buying two separate autotaoinisurance

(continued...)
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Accordingly, we find that in the circumstances nbefore us, the policy
provisions at issue violate the clear public polaaryguage enunciated in W. Va. Code 833-
6-31(b), as the statute plainly provides that sums payable as a result of underinsured
motorist coverage shall be reduced by payments mader the insured’s policy or any
other policy.” Because the Cunninghams paid two full premiumstiay separate
underinsured motorist policies, we find that they entitled to be fully indemnifiet. To

construe the language of subsection (b) otherwm@dwvproduce a result contrary to the

3(...continued)
policies. The Court specifically finds that Wesirginia law and
public policy favor full compensation to the plaifgand W. Va. Code
833-6-31(b) would be violated by application of 8tate Farm Mutual
Automobile Insurance Company and Erie Insuranceétty and
Casualty Company policy provisions relating to umtired motorist
coverage policy limits.

We find that the issue of a multi-car discountniagplicable under the facts of this case
because the Cunninghams paid two premiums to tiereint insurers for two separate
underinsured motorist policies.

* Becausave determine that the certified question presentatbe resolved by
examining the plain and clear public policy langei@gnunciated in W. Va. Code §33-6-
31(b), it is not necessary for this Court to adsltbe issue of whether the policy language
in the Erie and State Farm policies was ambigubuslly, regarding Erie and State Farm’s
assertions that the Commissioner’s failure to gosaye of its form filing indicates that the
benefits provided are commensurate with the prencio@nged and are in compliance with
West Virginia law, we accord this argument scantim&Vhen we have previously found
policy provisions to be contrary to law and pulgicy, this Court has not hesitated to
strike the sameSee, e.g., Jones v. Motorist Mut. Ins.,G@d@.7 W. Va. 763, 356 S.E.2d 634
(1987)(finding named driver exclusion not valid tapthe mandatory liability limits of
insurance)Henry v. Benya®203 W. Va. 172,506 S.E.2d 615 (1998) (workerspensation
exclusion not valid with respect to non co-worlatfeasor)Hamric v. Dog 201 W. Va.
619, 499 S.E.2d 619 (1997)(physical contact requerg not valid where there is
independent third party testimony to verify thestaince of phantom vehicle).
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express legislative intention that underinsuredigsions are remedial in nature and should
be construed in favor of the insur&eeSyl. Pt. 2 Pristave¢ 184 W. Va. 331, 400 S.E.2d

575; Syl. Pt. 7Perkins v. Dogl77 W. Va. 84, 350 S.E.2d 711.

AV
CONCLUSION
Based on the foregoing, we answer the certifiedstjue in the negative.
Accordingly, we remand this matter to the Circuau® of Boone County for further

proceedings consistent with this opinion.

Certified question answered.

> We take this opportunity to make it clear thafle/kve reach the conclusion that
insurers may not reduce sums payable undderinsured motorist coveradpy payments
made under the insured’s policy or any other poliaig holding is not to be construed so as
to invalidate “other insurance” provisions contamneithin automobile liability insurance
policies. The remedial nature of West Virginiairederinsured statute, W. Va. Code 833-6-
31, necessitates this holding specific to thisitedt question.
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