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JUSTICE WORKMAN delivered the Opinion of the Court.
JUSTICE KETCHUM dissents and reserves the righiteéca dissenting opinion.



SYLLABUS BY THE COURT

1. “The appellate standard of review of questionawfanswered and certified
by a circuit court isle novgd’ Syl. Pt. 1 Gallapoo v. Wal-Mart Stores, Indl97 W. Va. 172,

475 S.E.2d 172 (1996).

2. “A trial court has discretionary authority tomtate a trial and sentencing in
any case where a jury is required to make a findgp mercy.” Syl. Pt. &tate v. LaRogk

196 W. Va. 294, 470 S.E.2d 613 (1996).

3. The provisions of West Virginia Code 8§ 62-3-18(3) do not place a burden
of proof on either the State or the defendanttfemhercy phase of a first degree murder trial

where that phase is bifurcated.

4. Consistent with the provisions of West Virginial& of Criminal Procedure
31, ajury verdict in the mercy phase of a firggr@e murder trial must be unanimous and the

jury should be so instructed regardless of whedhgfurcated or unitary trial occurs.

5. “Where the language of a statute is clear antowit ambiguity the plain
meaning is to be accepted without resorting tartihes of interpretation.” Syl. Pt. State

v. Elder 152 W. Va. 571, 165 S.E.2d 108 (1968).



6. The provisions of West Virginia Code 8§ 62-3-16(32) do not require that the
jury that decides the guilt phase of a first degneeder case must also be the same jury that

decides the mercy phase of the case.

7. The type of evidence that is admissible in thecgpnphase of a bifurcated first
degree murder proceeding is much broader thanuiderece admissible for purposes of
determining a defendant’s guilt orinnocence. Aghitile evidence necessarily encompasses
evidence of the defendant’s character, includindence concerning the defendant’s past,
present and future, as well as evidence surrourntdengature of the crime committed by the
defendant that warranted a jury finding the defemdailty of first degree murder, so long
as that evidence is found by the trial court todbevant under Rule 401 of the West Virginia
Rules of Evidence and not unduly prejudicial purdua Rule 403 of the West Virginia

Rules of Evidence.

8. In the mercy phase of a bifurcated first degregder proceeding, the
defendant will ordinarily proceed first; howevdrettrial court retains the inherent authority

to conduct and control the bifurcated mercy prooegth a fair and orderly manner.



Workman, Justice:

This case is before the Court upon an Order o€ihmuit Court of Greenbrier
County, West Virginia, certifying questions conaagithe upcoming retrial of the mercy
phase of the Defendant'sBilly Ray McLaughlin’s, first degree murder caseAfter
examining the briefs submittédhearing oral arguments and reviewing the relelzamtthe

Court has reformulated the questions with answeexplained in detail below.

I. Factsand Proceedings Below

On April 4, 1995, the Defendant was indicted f@ finst degree murder of his

In the briefing before this Court, the Defendafireto himself as the Appellant and
the Plaintiff, State of West Virginia, refers teetf as the Appellee. This case, however, is
not before the Court upon an appeal. Consequeh#yparties remain simply the Plaintiff
and the Defendant. W. Va. R. App. P. 13 (refertmdthe party presenting the certified
guestion”). For further clarity, the Court reféosthe Plaintiff simply as the State.

*The Court considered the amicus curiae briefs stidhdon behalf of Shane Shelton
and Jeffrey L. Finley, two defendants who, like Befendant herein, are awaiting retrial of
the penalty or mercy phase after having been ctewiof first degree murder.

¥The Court has repeatedly stated that it retainggtaxibility in determining how and

to what extent certified questions will be answenmeduding reformulating the question(s)
posed as neededee State Auto. Mut. Ins. Co. v. Youl&83 W. Va. 556, 561 n.5, 396
S.E.2d 737, 742 n.5 (1990); Syl. PtK¥caid v. Mangum189 W. Va. 404, 432 S.E.2d 74
(1993) (“When a certified question is not framedfsat this Court is able to fully address
the law which is involved in the question, therst@iourt retains the power to reformulate
guestions certified to it under both the Unifornri@ieation of Questions of Law Act found
in W. Va. Code51-1A-1,et seqandW. Va. Code58-5-2 [1967], the statute relating to
certified questions from a circuit court of thisaf&t to this Court.”).
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wife in Pocahontas County, West Virgirffidt his trial, the Defendant was convicted ofifirs
degree murder without a recommendation of mercysamienced to life without mercy.
This conviction came after the jury was instructedt if it recommended mercy, the
Defendant would be eligible for parole in ten yeanewever, at the time, West Virginia
Code § 62-3-15 (200%had been amended and required the Defendanve fifteen years
before becoming eligible for parole. The Defendaas subsequently sentenced to life in

prison without the possibility of parole. His diteppeal was refused by the Court (5-0).

*Venue was changed to Greenbrier County, West Magin

°The mercy phase of the Defendant’s trial was rforbated. It is important to note,
however, that law enunciated by the Court in tiséant matter is applicable in cases that are
bifurcated pursuant to the Court’s decisiorbtate v. LaRoGgkL96 W. Va. 294, 470 S.E.2d
613 (1996).

®West Virginia Code § 62-3-15 provides, in relevpait:

If a person indicted for murder be found by they jguilty thereof, they shall
in their verdict find whether he or she is guilfynaurder of the first degree or
second degree. If the person indicted for mursiéound by the jury guilty
thereof, and if the jury find in their verdict tHa or she is guilty of murder of
the first degree, or if a person indicted for mundleads guilty of murder of
the first degree, he or she shall be punished bgrismnment in the
penitentiary for life, and he or she, notwithstangdihe provisions of article
twelve [88 62-12-1 et seq.], chapter sixty-twotoscode, shall not be eligible
for parole: Provided, That the jury may, in thegadetion, recommend mercy,
and if such recommendation is added to their verdiech person shall be
eligible for parole in accordance with the prowisoof said article twelve,
except that, not withstanding any other provisibthts code to the contrary,
such person shall not be eligible for parole umtilor she has served fifteen
years . . ..

W. Va. Code § 62-3-15.



On August 28, 1998, the Defendant filed a petifmmwrit of habeas corpus
in Fayette County, West Virginia, which was tramefd to Greenbrier Counfyin his habeas
petition, the Defendant alleged that he was dehigsdight to due process when the trial
court erroneously instructed the jury that if teenmended mercy, he would be eligible for
parole in ten years when, in fact, he would be ireguo serve fifteen years before becoming
eligible for parole. Based up&itate v. Domar204 W. Va. 289, 512 S.E.2d 211 (1998)(per
curiam)®the circuit court agreed that the instruction eaeneous and granted habeas relief
to the Defendant in the form of a new trial soletythe issue of whether he should receive

a recommendation of mercy.

The Defendant appealed the circuit court’s habesssibn to this Court,
arguing that he should be granted a new trial bisslies. The appeal was refused. The
Defendant then filed a Petition for Writ of Ceraorto the United States Supreme Court,

which was denied on February 21, 20(&ee McLauglin v. McBrid&46 U.S. 1186 (2006).

"The Defendant filed a petition for writ of prohiloih to prohibit the transfer of his
habeas to Greenbrier County, which was deni&tate ex rel. McLaughlin v. Vicke®07
W. Va. 405, 533 S.E.2d 38 (2000).

®ln Doman the Court reversed and remanded the defendas&sfor a retrial of the
mercy phase due to the jury being wrongfully insted that the defendant was eligible for
parole after ten years, rather than fifteen, wisaxactly what precipitated the retrial of the
mercy phase in the instant case. 204 W. Va. at2P2 S.E.2d at 216.
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During the pretrial proceedings for the retriatled mercy phase, the trial court
certified three questions regarding the refridlhe questions posed by the trial court are as

follows:

Question 1. Whether or not Chapter 62 Article 3tisec15 of the West
Virginia Code unconstitutionally shifts the burdempersuasion
on the issue of mercy to the defendant in the pepakse of a
case?

Answer: [Y]es, if the language of the statute pesnilie burden of
proving mercy to shift to the Defendant or pernetss than a
unanimous verdict of the jury on the issue of mercy

Question 2: Is it required that the jury, which detmed guilt, be the same
jury that determines the issue of mercy in a filejree murder
case given the language of W. Va. Code 62-3-15ttmtides:
“if the jury find in their verdict that . . . [the accu$esiguilty
of murder in the first degree .thejury may, in their discretion,
recommend mercy, and if such recommendation ischiddeir
verdict, such a person shall be eligible for pdrp@

Answer: [N]o.

Question 3: Is the prosecution limited in the mestage of a bifurcated trial
to the presentation of evidence introduced in thé gtage of
trial and rebuttal of evidence presented by themigdnt?

Answer: This Court finds that the answer to thissjua depends in part
on the determination on how the first two questia@rse

*The Defendant moved the Court to give him a nea tih both the guilt phase, as
well as the mercy phase. By Order entered Jania@p08, the trial court denied the
Defendant’s motion. The trial court has also ggdnbver the Defendant’s objection, the
State’s motion to present an additional witnessyamt to West Virginia Rule of Evidence
404(b) during the mercy phase, who had not tedtityng the Defendant’s original trial.
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answered. With respect to Question 3, it is tlaar€s position
that since the burden is on the State, (basedearibwer to
Question 1), the State would be required to prateoase first.

Il. Standard of Review
In syllabus point one dballapoo v. Wal-Mart Stores, Incl97 W. Va. 172,
475 S.E.2d 172 (1996), this Court held that “[@ippellate standard of review of questions
of law answered and certified by a circuit coudesovd’ Id. Likewise, a de novo standard
of review governs the interpretation of any statyfmrovision as it involves a purely legal
guestion. Syl. Pt. Bppalachian Power Co. v. State Tax Deh35 W. Va. 573, 466 S.E.2d
424 (1995). Applying the foregoing de novo standafrdeview, the Court examines the

certified questions posed and answered by theitzourt.

[11. Discussion of Law
A. Certified Question 1
The first question the Cotitaddresses is whether West Virginia Code § 62-

3-15 unconstitutionally shifts the burden of pesiad! on the issue of mercy to the

The first certified question posed by the circuwud was really two separate
guestions and will be treated as such by the Court.

HAlthough the trial court posed the certified quastin terms of “burden of
persuasion,” both the parties use the phrases énurfipersuasion” and “burden of proof”
interchangeably. The phrases, however, have diffeneanings. Burden of proof “connotes
the obligation to establish a particular issueH®yrequired level of proof.” 2 F. Cleckley,

(continued...)



defendant in the penalty phase of a cd&serhe parties agree that neither has the burden of
proof in a bifurcated mercy proceeding under tlevigions of West Virginia Code 8§ 62-3-
15. While the circuit court phrased the first et question in terms of the constitutionality
of the statute, it is important to note at the eutbiat the constitutionality of West Virginia

Code § 62-3-15 has been upheld by this Court iars¢decisions® Indeed, the issue is so-

(...continued)
Handbook on Evidence for West Virginia Lawy@r2-1(B)(1) (4 ed. 2000). The burden
of persuasion “refers to the practical forensicdeur of persuading the fact finder of the
‘truth’ of particular issues as to which evidencashbeen produced. The burden of
persuasion, in other words, calls for the art afomacy.” Cleckleysupra, at 8 12-1(B)(3).
It is clear that the parties and the trial couet @uestioning the burden of proof applicable
to a mercy determination.

2The Defendant added another argument to the értified question contending that
West Virginia Code 8§ 62-3-15 is unconstitutionatéese it does not contain any standards
to guide the jury’s exercise of discretion. That&t however, correctly points out that the
Defendant never raised the issue of standardsétfertrial court and, therefore, this issue
was not addressed by the trial court. The Cowphnaviously stated that only questions that
have been decided by the circuit court and cedtifigit to this Court may be considered for
certification. Means v. Kidd136 W. Va. 514, 516-17, 67 S.E.2d 740, 742 (1°%d¢ also
Gee v. Gibbsl62 W. Va. 821, 828, 253 S.E.2d 140, 144 (1979).

Notwithstanding the Defendant’s raising the addgiloquestion for the first time
before this Court and not the trial court, the Gdas already resolved the issue regarding
the imposition of standards to guide the jury’sreige of discretion in the mercy or penalty
phase inState v. Miller 178 W. Va. 618, 622 & n. 8, 363 S.E.2d 504, 508.8& (1987).
Indeed, irMiller, this Court held in syllabus point one that “[a]struction outlining factors
which a jury should consider in determining whetioegrant mercy in a first degree murder
case should not be givenld. at Syl. Pt. 1. In so holding, the Court notedttHi]n
jurisdictions where the decision to recommend mextgft entirely within the discretion of
the jury and is made binding on the trial cours einiformly held that an instruction which
enumerates instances or suggests when a mercy memaation might be appropriate is
reversible error.”ld. at 622, 363 S.E.2d at 508.

13See State ex rel. Leach v. Hamilt@80 S.E.2d 62 (W. Va. 1980)Moore V.
(continued...)



well-settled that irState v. LaRocKL96 W. Va. 294, 470 S.E.2d 613 (1996), the Cstated
that “[flurther inquiry and evaluation of the sttis constitutionality hardly would be worth

the effort, resources, and cost$d. at 313, 470 S.E.2d at 632.

Notwithstanding the fact that the constitutionadityVest Virginia Code § 62-
3-15 is well-established, the statute does notesgty address which party has the burden
of proof as to the sentencing phase of the juribdedtions. The trial court specifically

found that the statute was unconstitutional, Sigtiat:

[iln State v. LaRogkl96 W. Va. 294, 470 S.E.2d 613 (1996), our
Supreme Courtindicated the (mercy) statute wasnsttutional, and they did
SO because they said insofar as the statute-andqthete it-shifts to a
defendant, the burden of disproving a material elgof the State’s case, in
violation of the due process clauses found in Aetl®, Section 10, of the
Constitution of West Virginia, and the 1Amendment of the United States
Constitution, that individual provision, severedrfr the remainder of the
statute, is unconstitutional and unenforceablstideiDavis in that case goes
on to summarize due process, stating the due moeggirement places on the
defendant no burden of proving mitigation, excusgustification in a First
Degree Murder Case.

The trial court’s reliance upohaRockin reaching its answer that the

provisions of West Virginia Code 8§ 62-3-15 uncawsibnally shifts the burden of proof to

13(...continued)

McKenzie 160 W. Va. 511, 236 S.E.2d 342 (1977); tate ex rel. Rasnake v. Naridk9
W. Va. 542, 227 S.E.2d 203 (1976).



the defendant is misplaced. Significantly, imRock which was authored by Justice
Cleckley, not Justice Davis, there is absolutely discussion or suggestion that the
provisions of West Virginia Code § 62-3-15 are umstdutional because the statute shifts
the burden of “disproving a material element ef 8tate’s case” to the defendant as the trial
court found in the case sub judice. RathdrgiRockthe issue before the Court was whether
the consolidation of both the guilt and sentengihgses effectively denied the defendant a
fair trial. 196 W. Va. at 313, 470 S.E.2d at 632e defendant argued that the statute should
be construed to permit discretionary bifurcatidd. This Court agreed, holding that “[a]
trial court has discretionary authority to bifureattrial and sentencing in any case where a
jury is required to make a finding as to mercy.6 M. Va. at 299, 470 S.E.2d at 618, Syl.

Pt. 4.

Subsequent thaRock in State v. Rygh206 W. Va. 295, 524 S.E.2d 447
(1999), this Court found in footnote one that thisrao “burden of proof” relative to the
mercy recommendation. Rather, the Court opined:

We do not believe that conceptually there is apasse or distinctive
“burden of proof’ or “burden of productiéfi associated with the jury’s

“The burden of producing evidence

refers to the obligation to make or to megirema facie(i.e., sufficient to
prove a fact if no contradicting evidence was sutad) showing as to the
particular issue. The burden of producing eviddreswith the party that
would loseif no further evidence on the issue were receiviéds for this
(continued...)



mercy/no-mercy determination in a bifurcated meicgise of a murder trial,
if the court in its discretion decides to bifurctie proceeding. In making its
overall verdict, in a unitary trial or a bifurcatehl, the jury looks at all of the
evidence that the defendant and the prosecutioa paton-and if the jury
concludes that an offense punishable by life ingonmsent was committed,
then the jury determines the mercy/no-mercy pouiats verdict, again based
on all of the evidence presented to them at the tihtheir determination. We
would anticipate that a defendant would ordinaplpceed first in any
bifurcated mercy phase.

206 W. Va. at 297 n.1, 524 S.E.2d at 449 n.1.

Based upon the foregoing, the Court now holds ttatprovisions of West
Virginia Code 8§ 62-3-15 do not place a burden obpon either the State or the defendant
for the mercy phase of a first degree murder wizdre that phase is bifurcated. Because of
the lack of a burden of proof in the bifurcated aygrhase of a first degree murder trial, the
circuit court incorrectly found that there was artonstitutional shifting of the burden of

proof from the State to the Defendant.

B. Certified Question 2
The next certified question is whether the jurnysdict must be unanimous in

a bifurcated mercy phase of a first degree murd@®tThe circuit court found that “insofar

14(...continued)

reason that the burden of producing evidence istiaoras called the burden
of ‘going forth,” i.e., the burden of going forthitw the production of
evidence.

Cleckley,suprg at 8§ 12-1(B)(2).



as the language of Chapter 62 Article 3 Sectionfbe West Virginia Code may permit a
decision of less than a unanimous verdict by afimging beyond a reasonable doubt that
a defendant is not entitled to a recommendationety, such would be unconstitutional.”
While the Defendant advocates for a unanimousyeargict on the issue of mercy, the State
does not appear to take a clear position either Wwag State maintains, however, that if the
jury verdict for the mercy determination must beamimous, then juries should be so

instructed regardless of whether a bifurcated @nia unitary trial occurs.

The answer to this question is found in the Wesgikia Rules of Criminal
Procedure. In West Virginia Rule of Criminal Pedare 31, provides that in a criminal trial,
“[t]he verdict shall be unanimous. It shall beureed by the jury to the judge in open court.”
Id. As the Court previously held in syllabus poinemfState v. Tennant73 W. Va. 627,
319 S.E.2d 395 (1984), “Rule 31 of the West VirgiRiules of Criminal Procedure, which
IS modeled after Rule 31 of the Federal Rules aifdal Procedure, mandates that the
verdict in a criminal case be unanimous and previderocedure for ensuring that the
verdict is unanimous, i.e., the jury potf."There is no limitation in Rule 31 that indicates
that it only applies to the guilt phase of triatglanot to the mercy phase where bifurcation

has occurred. Accordingly, we hold that consisteitlh the provisions of West Virginia

In so holding, the Court stated that “[b]ecausthefclarity of Rule 31(a), we do not
find it necessary to discuss whether our Constitutiequires the verdict of a jury in a
criminal case to be unanimous.” 173 W. Va. at 829 319 S.E.2d at 398 n.2.
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Rule of Criminal Procedure 31, a jury verdict ibiturcated mercy phase of a first degree

murder trial must be unanimotfs.

C. Certified Question 3

The third certified question is whether the jurgttdetermines guilt must be

%This holding is to be applied prospectively. As tourt has previously stated:

“[A] judicial decision in a criminal case is to lggven prospective
application only if: (a) It established a new prpie of law; (b) its retroactive
application would retard its operation; and (cjdétsoactive application would
produce inequitable results.” Syl. pt. 5, in p&tgte v. Blakel97 W. Va. 700,
478 S.E.2d 550 (1996%ee als&yl. pt. 5Bradley v. Appalachian Power Go.
163 W. Va. 332, 256 S.E.2d 879 (1979) (“In determgrwhether to extend
full retroactivity, the following factors are to lvensidered: First, the nature
of the substantive issue overruled must be deteuinith the issue involves a
traditionally settled area of law, such as congractproperty as distinguished
from torts, and the new rule was not clearly foeekiwed, then retroactivity
Is less justified. Second, where the overruledsiecideals with procedural
law rather than substantive, retroactivity ordihyamvill be more readily
accorded. Third, common law decisions, when ovedumay result in the
overruling decision being given retroactive effemce the substantive issue
usually has a narrower impact and is likely to imedewer parties. Fourth,
where, on the other hand, substantial public isavesvolved, arising from
statutory or constitutional interpretations thgdressent a clear departure from
prior precedent, prospective application will owtty be favored. Fifth, the
more radically the new decision departs from presieubstantive law, the
greater the need for limiting retroactivity. Finalthis Court will also look to
the precedent of other courts which have determindue
retroactive/prospective question in the same dreredaw in their overruling
decisions.”).

State v. Guthrie205 W. Va. 326, 343 n. 25, 518 S.E.2d 83, 100 (1999). Because West
Virginia Rule of Criminal Procedure 31 has beerexistence for years, with the last
amendment occurring in 1995, the Court does nat vie holding as establishing a new
principle of law.
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the same jury that determines the issue of mereyfirst degree murder case? The circuit
court answered this certified question in the nggastating that “[t]his Court realizes this
iIssue has not been ruled on specifically in a bykgpoint, but our State Supreme Court has
ruled the same jury on the issue of guilt doeshase to be the same jury determining

mercy.”

The Defendant asserts that while the Court habaitipruled in Domanthat
the jury that determines guilt does not have tthieesame jury that determines the issue of
mercy, theDomandecision should be reconsidered and overruled.VEO¥a. 289, 512
S.E.2d 211. According to the Defendant, the piowis of West Virginia Code 8§ 62-3-15
require that the same jury make both findings réigagr guilt and mercy. Further, the
Defendant asserts that to the extent that this tClmund differently inDoman the
constitutional doctrine of separation of powers wiatated, because the Court effectively
rewrote the statute. Finally, relying upon thetediStates Supreme Court decisioHlioks
v. Oklahoma447 U.S. 343 (1980), the Defendant argues tlegirthvisions of West Virginia
Code § 62-3-15 give the Defendant a due procehs taghave his guilt and the issue of

mercy decided by the same jury.

In contrast, the State contends that the Deferedaeintially is trying to elevate
to constitutional status an argument which is yeadle of statutory construction “by making
the sweeping pronouncement that he ‘has a statkedadhl constitutional due process right
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to be sentenced according to the statutory proeedutV. Va. Code § 62-3-15, which

requires that any decision as to mercy be partr@vatrial on guilt/innocence.”

The Defendant’s argument is fatally flawed becaiise based upon an
erroneous reading of the provisions of West Virgi@ode § 62-3-15. West Virginia Code
8 62-3-15 provides, in pertinent part, that

[i]f the person indicted for murder is foundttme juryguilty thereof, and if the
jury find in their verdict that he or she is guitif murder of the first degree,
or if a person indicted for murder pleads guiltynairder of the first degree,
he or she shall be punished by imprisonment irpéretentiary for life . . . .
Provided, Thathe jurymay, in their discretion, recommend mercy, anddts
recommendation is added to their verdict, suchgreshall be eligible for
parole in accordance with the provisions of saidlartwelve, except that, not
withstanding any other provision of this code ®¢bntrary, such person shall
not be eligible for parole until he or she has sdrfifteen years . . . .
Id. (emphasis added). The Defendant posits thdtdi egislature’s use of the phrase “the
jury,” the Legislature meant “the same jury.” Thtle Defendant reads into the statute the

word “same,” which simply does not exist.

“Where the language of a statute is clear andowitambiguity the plain
meaning is to be accepted without resorting tades of interpretation.” Syl. Pt. State
v. Elder, 152 W. Va. 571, 165 S.E.2d 108 (1968). Theadask of any argument before the
Court that the provisions of West Virginia Code 2315 are ambiguous. This Court’s
function, therefore, is to accept the plain meawihg/est Virginia Code § 62-3-15 without
resorting to any interpretatiotd. The plain meaning of the phrase “the jury” ig ‘j@eoup
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of persons selected according to law and giverptiveer to decide questions of fact and
return a verdict in the case submitted to theBldck’s Law Dictionaryd34 (9" ed. 2009).

Absent from this plain meaning, as well as thererstiatute, is language which indicates that
the jury which decides a defendant’s guilt musthme same jury that decides whether to

recommend mercy if a defendant is convicted of flegree murdeY.

This Court has considered this question of whedifésrent juries can decide

"The Court further finds no merit to the Defendamt®mpt to elevate a statutory
construction argument to a constitutional leveirst-the Court rejects the Defendant’s
argument that the Court violated the SeparatioR@fers Clause of the West Virginia
Constitution by “rewriting” the provisions of Wegirginia Code 8§ 62-3-15. To the contrary,
if the Court were to accept the Defendant’s positiwat the jury that determines guilt must
be the same jury that determines the mercy phlasge,the Court would be rewriting the
statute to add the word “same” before jury, whicplan reading of the statute reveals
currently does not exist.

The Court further refuses to adopt the Defendartijsiment regarding due process
as a clear reading of the United States Supreme’€decision irHicks v. Oklahoma447
U.S. 343 (1980), does not even remotely suggestiiaaame jury must determine both the
guilt phase and the mercy phase. Rathetjeks the judgment was vacated because under
Oklahoma'’s statute, the defendant was entitledte lnis punishment fixed by a jury. The
Oklahoma statute was declared unconstitutionalrbklahoma appeals court after the
defendant had been sentenced. The defendant agpesa&king to have his sentence set
aside due to the unconstitutionality of the statlee Oklahoma appeals court affirmed the
sentence, finding that it was within the rangewfiphment that a jury could have imposed,
despite the unconstitutionality of the senterideat 345. The United States Supreme Court,
however, found that the defendant was denied ataupse due process right when the
appellate court fixed the sentence because, uhdestatute at issue, the defendant should
have only been deprived of his liberty to the ektirtermined by the jury in the exercise of
its statutory discretiond. at 347. In the case sub judice, the defendenlgihas not been
denied having a jury make the determination of merc
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the guilt phase and the mercy phase on three artsasin three separate opinions, the Court
has upheld remand of the case for a new trighemtercy phase with a new jury, where the

first degree murder conviction otherwise was valid.

The first case in which the Court delved into thstie idDoman a case closely
akin to the instant matter. The defendarfba@manwas convicted of first degree murder
and sentenced to life imprisonment without mer®4 ¥. Va. at 290, 512 S.E.2d at 212.
On appeal, the defendant claimed that his convidhwuld be reversed because the circuit
court improperly instructed the jury on when théetelant would be eligible for parole if he

received a recommendation of merdg.

The Court agreed and reversed and remanded tharcaset, for a new trial
on the sole question of whether the defendant sh@deive mercy. The Court based its
decision to reverse only on this question, stathrg “we cannot see how the improper
instruction affected the jury’s underlying conclusthat the appellant was guilty of the crime
charged.”Id. at 292, 512 S.E.2d at 214. Thus, relying on@aart’'s decision ilLaRock
which provided for the bifurcation of the guilty gge and the recommendation of mercy
phase of the jury, the Court stated that:

[iln the present case, where the instructionalreciuld not have, in this
Court’s view, affected the finding of guilt, the @obelieves that it would be

a waste of judicial resources to require an entinglw trial, rather than to
require a limited trial on the recommendation ofcye
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Then, inState v. Finley219 W. Va. 747, 753, 639 S.E.2d 839, 845 (2006),
cert. denied549 U.S. 1298 (2007), the guilty phase and theeynghase of the defendant’s
trial for first degree murder and sexual assauhésecond degree were bifurcated. During
the mercy phase of the proceeding, the trial cdenied the defendant’'s motion to wear
civilian clothing, thereby essentially compellingnto wear prison garb during the penalty
phase.ld. at 749, 639 S.E.2d at 841. On appeal, the dafegrakserted that if the Court
found that the penalty phase was fatally flawedtduée trial court’s ruling, requiring the
appellant to wear prison clothing during the pgnpliase, then “the only proper remedy is
a new trial and not simply a remand for retriatred mercy determination.ld. at 753, 639
S.E.2d at 845. The defendant argued, similaread&fendant’s argument herein, that the
language of West Virginia Code § 62-3-15 “mand#tas the same jury which determines
the issue of guilt must also be the jury that desithe issue of mercy.” 219 W. Va. at 753,

639 S.E.2d at 845.

While the Court found that the penalty phase wasdd due to the trial court
requiring the defendant to wear prison attireGbart rejected the defendant’s interpretation
of the statutory provision, which would have regqdithe entire conviction to be set aside.
Instead, just as iDoman the Court set aside the defendant’s penalty pleasenmendation.
Id. In so doing, the Court instructed:
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Upon remand, the court shall empanel a jury fal tof the sole issue of
whether mercy is to be recommended for the sentgrafi Appellant. Since
the jury would not have information regarding théltgphase of the trial, the
lower court should exercise reasonable discretoddtermining how the
circumstances of the commission of the crime afgetoonveyed to the jury
in addition to other evidentiary matters approggrta the mercy phase that the
parties may adduce.

Most recently, irState ex rel. Shelton v. Paint@21 W. Va. 578, 655 S.E.2d

794 (2007), relying on the early casePaimanandFinley, the Court stated:
In the present case, where the actions of triahselcould not have affected
the finding of guilt, we believe that it would bevaste of judicial resources
to require an entirely new trial. Therefore, ratth@n require a new trial on
the issues of guilt and penalty, we believe theenpoudent course would be
to require a limited new trial only on the penattgue — whether or not the
appellant should or should not receive mercy.

221 W. Va. at 586, 655 S.E.2d at 802.
Consequently, this Court has on three occasioawead for the sole retrial of

the penalty phase where there is no reason tosetee conviction. By so doing, the Court
has implicitly construed the provisions of Westg#imia Code § 62-3-15 to mean that a
different jury than that which decided the guiliagk of a first degree murder case can be
used to decide the mercy phase of the case, anthéhphrase “the jury” in West Virginia
Code 8§ 62-3-15 refers to the jury in the concepaual institutional sense. The Court,
therefore, now holds that the provisions of WesgWiia Code § 62-3-15 do not require that
the jury that decides the guilt phase of a firgirde murder case must also be the same jury
that decides the mercy phase of the case. Whslgotld be a rarity that a different jury is
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used, it sometimes becomes a necessity in caskasube instant one where there are no
meritorious grounds to overturn the underlying dotion and the defendant is only entitled

to a retrial on the mercy phase. The circuit toarrectly answered this question.

D. Certified Question 4
The last certified question asks whether the prasacis limited in the mercy

stage of a bifurcated trial to the presentatioevadience introduced in the guilt phase of trial
and rebuttal of evidence presented by the defefiddr circuit court found that the burden
of proof is on the State and, therefore, the Statequired to present its case first. This
answer, however, does not answer the questionmiegse The Defendant posits that “the
trial court has, however, effectively answereddbestion in the negative by its ruling that
the State may present additional Rule 404(b), WVRHEnyesses that did not testify at

McLaughlin’s original trial.” The Defendant arguidsit this type of evidence should not be
allowed where it was not offered in the originaltt® The State does not really take a

specific position on this particular evidence, simply defers to the discretion of the trial

¥t is important to note that one of the amici cari@hane Shelton, maintains that the
Circuit Court of Ohio County, West Virginia, haded that in his retrial of the mercy phase,
no evidence could be submitted at the retrial witesould have been available on the day
following the end of his trial, which occurred inayl1998. Mr. Shelton desires to admit
post-conviction evidence regarding his current abi@r. The specific evidence that this
defendant seeks to have admitted includes the dafemeceiving his GED, taking college
courses, and completing a course in anger manageiieus, Mr. Shelton requests that the
Court prohibit the State from introducing additibeaidence during the mercy phase, but
allow a defendant to waive the application of thier
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court’s evaluation on the admissibility of the emide. The State does reiterate that there is
no burden of proof at this stage; however, theeSteserts that logic dictates that the
Defendant would ordinarily go first. The Statecatéfers that since in this case, the jury that
determined guilt is not the same jury that will idiecmercy, the trial court should be given
the discretion to decide how much, if any, trialdewce should be re-presented to the jury
in order to demonstrate the circumstances of timaecbefore the Defendant presents
evidence relevantto mercy. Alternatively, the&sauggests that the trial court could instruct
the jury at the outset that another jury has failmedDefendant guilty beyond a reasonable
doubt of the crime, and that this trial is solety the purpose of deciding whether the

Defendant is entitled to mercy making him eligifde parole after fifteen years.

The Court has discussed in several opinions theesabevidence which may
be admitted during the mercy phase of a bifurcéitstl degree murder proceeding. For
instance, the Court has stated that

the jury looks at all of the evidence that the defant and the prosecution have
put on—and if the jury concludes that an offensenighable by life
imprisonment was committethen thejury deter minesthemer cy/no-mer cy
portion of itsverdict, again based on all of the evidence presented to them

at thetime of their determination.

Rygh 206 W. Va. at 297 n.1, 524 S.E.2d at 449 n.1 fexsis added).

The Court also stated Ryghthat “the possibility of bifurcation of a mercyade
Is not an open door to the expansion of the anil@vmence that the prosecution may put
on against a defendant, in the absence of the daf¢opening that door to permit narrowly
(continued...)
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In Finley, the Court, however, stated that

[a]t the penalty phase, the jury is no longer logkinarrowly at the
circumstances surrounding the charged offense. riteroto make a
recommendation regarding mercy, the jury is bountbok at the broader
picture of the defendant’s character-examiningdéfendant's past, present
and future according to the evidence before it+depto reach its decision
regarding whether the defendant is a person wkrghy of the chance to
regain freedomSee Zant v. Stepherd2 U.S. 862, 900, 103 S. Ct. 2733, 77
L. Ed.2d 235 (1983) (Rehnquist, J., concurringuiigment) (at the penalty
stage a jury considers the character and propesisitia defendant in order to
make a “unique, individualized judgment regardihg punishment that a
particular person deserves.”).

219 W. Va. at 752, 639 S.E.2d at 844.

19(...continued)

focused impeachment or rebuttal evidence from tbeqzution.” 206 W. Va. at 297 n.1,
524 S.E.2d at 449 n.1. The Court further recoghthat

the evidentiary opportunities that a defendant treaye in a mercy phase, as
a result of bifurcation, may in turn affect the demtiary limitations of the
prosecution in rebuttal or impeachment. Howevbg opportunity for
prosecution rebuttal or impeachment in a bifurcateetcy phase is not
authorization for the prosecution to use unfairhgjpdicial, extraneous,
remote, or inflammatory evidence—even in rebuttahiqpeachment.

Id. This cautionary language Rygh however, is simply advising trial courts that the
provisions of West Virginia Rules of Evidence 401da403 are applicable to evidence
admitted during the mercy phase. Significantiygygh the Court upheld the admissibility
of a copy of the defendant’s juvenile records lgyState to cross-examine the defendant’s
mother on her assertions that the defendant wgsadkid.” 206 W. Va. at 298, 524 S.E.2d
at 450. Despite the assertions, the juvenile cecshowed that the defendant’s mother had
filed a petition for delinquency against the defamidid.
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Further, in a dissenting opinion 8chofield v. West VirginiBepartment of
Corrections185W. Va. 199, 406 S.E.2d 425 (1991) (WorkmaumliSsenting), the following
rationale for a bifurcated proceeding was set forth

a bifurcated hearing on the issue of mercy woutanty permit the defendant
a far broader latitude in presenting to the jultyiformation concerning the
defendant’s life and circumstances and any mitgg¢ividence in an effort to
obtain the balm of mercy. It would also permit 8tate an opportunity to
present any information at its disposal as to tlopmety (or lack thereof) of
a grant of mercy. If a particular defendant hasgnegious criminal history or
a marked propensity for violence, for example, thetuld also be an
appropriate factor for the jury to consider. Theéedmination of whether a
defendant should receive mercy is so crucially irtgog that justice for both
the state and defendant would be best served lbjl @resentation of all

relevant circumstances without regard to strateging trial on the merits.

Id. at 207, 406 S.E.2d at 433.

Just recently, the Court 8tate ex rel. Dunlap v. McBride, W.Va. ___ ,691
S.E.2d 183 (2010), addressed the appellant’s angisns¢emming from the denial of his
petition for habeas corpus relief that the undadygriminal trial for first degree murdér
was improperly bifurcated and that evidence wasaperly admitted during the penalty

phas&! The trial court iDunlapruled, prior to trial, that during the guilt phasfetrial the

’The appellant was accused of killing his formelfigénd by slashing her throat.
W.Va.at__,691 S.E.2d at 188.

?The Court inDunlapdid not address the present issue regarding whettbeState
or the defendant proceeds first in a bifurcatedcgnphase trial, because it was not raised.
The defendant iDunlapalso did not raise issues relative to the scopeidence that would
be admissible in the penalty phase.
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State could present evidence in its case-in-chegfthe appellant previously tried to slash
the throat of his former wife, Betty Yates, and t@was incarcerated for over two years for

stabbing his former wifdd. at ___, 691 S.E.2d at 191.

Once the trial began, the State moved the counttoduce additional prior
bad acts by the defendant against Ms. Yatels. The trial court denied the motion as
untimely Rule 404(b) evidencéd.; seeW. Va. R. Evid. 404(b). The State then moved the
court to bifurcate the trial so that the additiopadl acts could be used during the sentencing
phaseld.at  ,691 S.E.2d at 191-92. The trial coutiilty denied the motion; however,
once the defendant’s former wife began to testifg, State moved the trial court again to
bifurcate. The trial court took the State’s motiorder advisementid. at _ , 691 S.E.2d
at192. After the defendant put on his case-iefcthe State called rebuttal witnesses. The
State again moved the trial court to bifurcatettta. The trial court ultimately granted the
State’s motion and, in so doing, gave the defenskardral days to prepare for the sentencing

hearing before the juryld.

The Court upheld the trial court’s ruling, findirigat the decision to bifurcate
was within the trial court’s discretion pursuantiie Court’s decision ihaRock 196 W.
Va. at 299, 470 S.E.2d at 618, Syl. Pt. 4 (“A tealurt has discretionary authority to
bifurcate a trial and sentencing in any case whguey is required to make a finding as to
mercy.”). The Court found that
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[i]t is clear that thd.aRockfactors are concerned with a party being able to
present evidence for sentencing that may not besaibte on the merits of a
prosecution. In this casthe State had a considerable amount of additional
bad acts evidence involving Mr. Dunlap that may mate been admissible
during the guilt phase, even if the State had yrbebught the evidence to the
court’s attention. However, this evidence was ligelevant as to the
decision of whether Mr. Dunlap should receive mencg obtain a sentence
that would allow him to be eligible for parold&ltimately, we agree with the
trial court that “there is no evidence that wowddd [us] to conclude that the
bifurcation herein was constitutional error.” Moneportantly, Mr. Dunlap
has not articulated any plausible prejudicial &ffeam the bifurcation.

Dunlap,  W.Va. at__, 691 S.E.2d at 192 (emphasis gdded

Further, the defendant argued that the State ingplppvas allowed to
introduce evidence of other bad acts including manreincidents of violent conduct by the
defendant toward his former wife and their chifddriring the penalty phase without the
trial court conducting #McGinnishearing.ld. The Court found no error, stating

Mr. Dunlap has failed to cite to any decision dgt@ourt where we
have required BlcGinnishearing for sentencing purposes only. As a génera
matter, “[tlhe rules of evidence, including Evid. £04(b) regarding ‘other
acts,” do not strictly apply at sentencing hearihgState v. CombsNo.
CA2000-03-047, 2005 WL 941133, at *2(Ohio Ct. ARP05). See Patton v.
State25 S.W.3d 387, 392 (Tex. App. 2000)(“It has bedd Heat Rule 404(b)
does not apply to the penalty or punishment phése lofurcated trial.”).
Moreover, “[a] trial court has wide discretion ihet sources and types of
evidence used in determining the kind and exteptinfshment to be imposed.
And a sentencing court is not restricted by theefabdconstitution to the
information received in open courtElswick v. Holland 623 F.Supp. 498,
504 (S.D.W. Va. 1985) (citations omitted). Therefave find this issue to be
without merit.

___W.Va.at___ ,691 S.E.2d at 193.

Based upon the foregoing, the Court holds thatype of evidence that is
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admissible in the mercy phase of a bifurcateddiesfree murder proceeding is much broader
than the evidence admissible for purposes of détémgia defendant’s guilt or innocence.
Admissible evidence necessarily encompasses ewdehdhe defendant’'s character,
including evidence concerning the defendant’s gassent and future, as well as evidence
surrounding the nature of the crime committed leydbfendant that warranted a jury finding
the defendant guilty of first degree murder, s@laa that evidence is found by the trial court
to be relevant under Rule 401 of the West VirgiRidles of Evidence and not unduly

prejudicial pursuant to Rule 403 of the West VirgiRules of Evidence.

Finally, regarding whether the defendant or théeStapuld first present evidence to
the jury, as previously mentioned Rygh the Court indicated that “a defendant would
ordinarily proceed first in any bifurcated mercyagh.” 206 W. Va. at 297 n.1, 524 S.E.2d
at 449 n.1. West Virginia Rule of Evidence 611f¢rs additional guidance on this issue
as follows:

The court shall exercise reasonable control overrttode and order of

interrogating witnesses and presenting evidenceasdo (1) make the

interrogation and presentation effective for theeaminment of the truth; (2)

avoid needless consumption of time, and (3) prowwithesses from

harassment or undue embarrassment.

Further, just recently, in syllabus point twoSthte v. FieldsNo. 34746,  W.Va. __,
___S.E.2d ___, 2010 WL 1644057(W. Va. April 201@), the Court held that “[t]o

safeguard the integrity of its proceedings anchsoiie the proper administration of justice,
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a circuit court has inherent authority to conduad aontrol matters before it in a fair and

orderly fashion.”

Under the provisions of West Virginia Code § 625-1

[i]f the person indicted for murder is found by fbey guilty thereof, and if the

jury find in their verdict that he or she is guitif murder of the first degree,

or if a person indicted for murder pleads guiltynadrder of the first degree,

he or she shall be punished by imprisonment irptetentiary for life . . . .
Id.; seeW. Va. Code § 61-2-2 (2005)(“Murder of the firggitee shall be punished by
confinement in the penitentiary for life.”). Givahat under the foregoing statute, the
punishment of life imprisonment upon conviction fiost degree murder is fixed unless the
jury, in its discretion, recommends mercy, it ladig follows that the defendant should
generally go first in offering argument and evidema the jury in his or her quest to show
the jury why it should recommend mer8eed.; W. Va. Code 8§ 62-3-15. Thereatfter, the
State would be allowed to offer any impeachmentetnuttal evidence as warranted by
evidence offered by the defendant, including, lnitlimited to, evidence surrounding the
nature of crime committed, as well as evidencele¢iobad acts. The defendant then would

have the last opportunity to offer any evidenceetate that offered by the State, and have

the last argument to the jury before it would meile@mercy determination.

The Court, therefore, now holds that in the mertgtge of a bifurcated first

degree murder proceeding, the defendant will ordinproceed first; however, the trial
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court retains the inherent authority to conduct emwtrol the bifurcated mercy proceeding

in a fair and orderly manner.

V. Conclusion

Having answered the certified questions hereis,dase is dismissed from the docket

of this Court.

Certified questions answered.
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