IN THE CIRCUIT COURT

e APPENDIX TO DISSENT
L . OF BOONE COUNTY, -

Sy , . |
|

WEST VIRGINIA: !

HUGH M. CAPERTON, HARMAN
DEVELOPMENT CORPORATION, 2 W
HARMAN MINING CORPORATION, and
SOVEREIGN COAL SALES, INC.,

Plaintiffs,

v Civil Action No.

A.T. MASSEY COAL COMPANY, INC,, 98-C-192
ELK RUN COAL COMPANY, INC,,

INDEPENDENCE COAL COMPANY,

INC., MARFORK COAL COMPANY,
"INC., FERFORMANCE COAL

COMPANY, and MASSEY COAL SALES

COMPANY, INC.,,
Defendants.

FINAL ORDER:
Denying Defendants’® Rule 50(b) Motion for Judgment
As a Matter of Law; Rule 50(c)/59 Motion for New Trial, or
in the Alternative, Motion for Remittitur

Procedural Posture

_ ~ Onthe 8" Day of November, 2004, this Cburt'issued a Il;o_c’g;d_uggmﬁ_igt
in which the Court invited the Pérﬁes to submit within ten {10) days any requesfs for further. '.
hearing or to submit any and all additional arguments or information as may be relevant in 1.thra
Court’s review of Defendant’s Motion for Judgment as a Matter of Law, Motion for New Triﬁl
or, in the Alternative, Motion for Remittitur. Within ten (10) days from the entry of said-
Procedural Order, the Defendants corresponded to the Court that they had no further arguments

or information they wished to submit for the Court’s consideration.  Collectively, the Plaintiffs

submitted Notices withdrawing their post-trial Motions for an Award of Attomneys’ Fees.

WHEREUPON, the Court noted that it now appears that this Court is in a

procedural posture to render a decision and issue the following Order in this matter, given the
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substantial amount of time that has passed since the jury returned its verdict after an
approximately seven (7) week trial on or about August 1,2002, A. D. The Court fthcreafter
entered its Judgement Order on or about August 15, 2002, A. D., followed by this Court’s
entertainment of numerous Garnes-based post-trial pleadings; memoranda submitted in support
of and in opposition 1:0‘ the jury verdict’s on punitive damages; subsequent arguments and
hearings; and, the Court’s receipt of submitted pfoposed and recommended findings gnd
conclusions. At the conclusion of all of which, the Court rendered its Order affirming the jury
verdict’s detenniné.tion of punitive damages on or abbut Tune 30, 2004, with the Court entering

N an Amended Order on Jurv Award of Punitive Damages, on or about August 27, 2004, ending

approximately two years of litigation in the post-irial posture. Duﬁng which time, the Court
reviewed and considered all of the pleadings; responsive pleadingsi; arguments; responsive
argumeﬁts; proposed dispositions; responsive proposed dispositions; followed by obyj ections to
the respective responsive dispositions; rebuttal to the objections and sur-rebuttal to the

objections.

THEREUPON w1th the W1thdrawal of Plamtlffs Post—Trlal Motlons for

Attorneys Fees, the Court was clearly under the i impression that all post-trial litigation elements
were completed by the respective parties and were properly before the Court, particularly
fﬁli()WIl’lg the Defendants’ notice by cone‘;pondence dated November 24, 2004, that they would
not be submitting any further matters for the Court’s review, thereby aliowmg the Court fo

complete its posi-trial review and consideration of the remaining non-Garnes issues.

WHEREUPON, contrary the Court’s understanding of the post-trial
procedural posture of this matter, and the Court’s first attempt at the drafting and entry of an
acceptable “Final Order” in this méltter, the Cdtﬁ“t has continued to receive post-trial SllbIhiSSiOHS
from the respective parties hereto through January and February, ~2005, with the most recent

| submission being dated February 14, 2005, A. D.

THEREUPON, the Court upon its review and its cons1derat10n of all of

the post-trial submissions i in this matter, irrespective of whichever party hereto may have made
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the submission, has now determined that anything and everything that could be meaningfully
submitted to this Court has been submitted, with the Court’s corresponding determination that
the process of continuing to submit and respond, object and rebut, re-object and sur-rebut, does
not serve the interests of jﬁstice, nor of these parties. As a result of all of the above, including
the other dispositions that have been made in the other respective forums, the Court does hereby

expressly determine that this matter is now ripe for a decision.

Findings and Conclusions

including the entire record thus far generated, the Court does héreby make t_he following findings

“of fact and conclusions of law:

[1]  That this Court continues to have statutory and Rule-based
jurisdiction and venue over the subject matter and all of the respective parties hereto, based upon
the Court’s previous determinations of such, and in light of tﬁé applicable provisions of Rules
50(b) and (c), as well as 59 of the West Virginia Rules of Civil Procedure, and the respective

authorities cited herein; and,

{2] That in considering the bases of these Motions filed by the Defendants

and the responses thereto by the Piz{in‘tiffs, the Court outlines the fol_loWiﬁg analysis of the

procedural aspects of the Rules at this posture of the case:

o [a] In considering a Rule 50(b} motion for judgmeni asa
matter of law (judgment 'notwithstanding the verdict), it is well settled Iaw that the Court must
consider the evidence in the_light most favorable to the non-movant, giving the non-movant
every _reasoné.ble 9;11(1 legitimate inference ariéing from the testimony, and must a_ssume as true
those facts which thé Jury may properly find under the evidence. See Lalﬁbert v. Goodnan 147
W. Va, 513 (1963), which was the basis for the old rule, and such cases as Syllabus Point 2,
Brannon v. Riffle, 197 W. Va. 97 (1996) decided under the present rule.
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[b]  Indetermining whether there is sufficient evidence to support a jury
verdict the court should: (1) consider the evidence most favorable to the prevailiﬁg party; (2}
assume that all conflicts in the evidence were resolved by the jury in favor of thé prevailing
party; (3) assume as proved all facts which the prevailing party’s evidence tends to prove; and

(4) give to the prevailing party the benefit of all favorable inferences which reasonably may be

drawn from the facts proved. Syllabus Point 4, Revnolds v. City Hospital, Inc., 207 W. Va. 101,
529 SE.2d 341 (2.00.0); Syllabus Point 5, Orr v, Crowder, 173 W. Va. 335, 315 S.E.2d 593
(1983). Within this context, the same tenor is founded as well in criminal cases, where an even
higher burden of proof, i. e. beyond a reasonable doubt, is required. As our Court ruled in the
Iandmark case of State v. LaRock, 196 W. Va. 294 (1996), when a [Defendant} undertakes a
sufﬁc1ency challenge, all of the evidence, direct and circumstantial, must be viewed from the
{opposing party’s] coign of vantage, and the viewer must accept all reasonable inferences from it
that consistent with the jury’s verdict. This rule réquires‘ the trial court judge to resolve all
evidentiary conﬂicts and crediﬁility questions in the [prevailing party’s] favor; moreover, as
amdng competing inferences of which two or more are plausible, the judge must choose the
inference that best fits the [prevailing party’s] theory. Syllabus Point 2, op cit. M’s
foundation in this analysis came from the Court’s previous year’s State v, Guthrie, 194 W, Va.

657 {1995),-Where our Supreme Court held in Syllabus Point 3:

A criminal defendant challenging the sufficiency of the evidence to - -
support a conviction takes on a heavy burden. An appellaté court
must review all of the evidence, whether direct or circumstantial,
in the light most favorable to the prosecution and must credit all
mferences and credibility assessments that the Jury might have
drawn in favor of the prosecution. The evidence need notbe
inconsistent with every conclusion save that of guilt so long as the
jury can find puilt beyond a reasonable doubt, Credibility
determinations are for a jury and not an appellate court.

Finally, a jury verdict should be set aside only when the record
contains no evidence, regardless of how it is weighed, from which
the jury could find guilt beyond a reasonable doubt. To the extent
that our prior cases are inconsistent, they are expressly overruled.
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[c] In considering a Rule 59(a) motion for a new trial, the trial court’s -
conclusions as to existence of revetsible efror are reviewed under an abuse of discretion
standard, and the underlying factual findings are reviewed under a clearly erroneous standard.

Citizens Bank of Weston. Inc, v. City of Weston, 209 W Va. 145, 148. The distinction between

the effect of entering a jud‘gment notwithstanding the verdict as opposed to granting a new trial
is substantial and, thus, warrants a differcntstandard of review. Gonzalez v. Conley, 199 W, Va.
288 (1997). .It is error to treat the two (2) motions pursuant to the same standard. In a motion

for judgment as a matter of law, it is tmproper for the trial court to invadé the jury’s function by
weighing the evidence and éonsidering the credibility of the witnesses, while when considering a
motlon for new trial, the trial judgc may weigh the ev1dence and consider the credibility of the
W'ltnesses Gonzales v. Conley, op cit. Ifthe trlal court finds that the verdict is agamst the clear
weight of the evidence, is based on false evidence, or will result in a miscarriage of j Justlce the
frial court may set aside the verdict. See, ¢ __g_ Witt v. Sleeth, 198 W. Va. 398,481 S.E.2d 189
(1996).

[d] In consxderlng a Rule 59(e) motion to alter or amend the Judgment

(Deﬁ,ndants Mouon for remzftu‘ur) it is extremely important to note that a trial cmm nay not

~ enter a new Judgment in an actzon where, as here, there has been a trial by jury. Williams v.

Charleston Area Med. Ctr.., Inc., 215 W. Va. 15 n, 3 (2003) (“[Plamtiff’ s] motion also requested

the circuit court to alter or amend the judgment pursuant to Rule 59(e) of the West Virginia
~ Rules of Civil Procedure. Since the trial below was by jury, this was not a pfoper request.”) For
this reaSon, Defendants” Rule 59(¢) motion should be DENIED as a matter of law, but the basis

of that Motion should correspondingly be considered within the pafameters of the other Motions,

which the Court so does by the following; and,

[3]  That within a synoptic view of the evidence adduced in this seven (7) week trial,
from the Court’s review of the relevant evidence within the analytical framework established by

the standards set out above, it is clear there was sufficient and credible evidence from numerous
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witnesses, including the Defendants’ own witnesses, for the Jury to determine that Defendants,
through the actmns of their officers, employees or agents, committed the civil wrongs of tortious
interference, fraudulent mlsrepresentatmn and fraudulent concealment. The Court detalied a
portion of thls ev1dence in the “Fmdmgs and Conclusions” section of its Amended Clrcult Court

OrderonJ Aw“ of Punitive Damages , which the Court approves, aaopts and 1ncorporates

herein as though speclﬁcally set forth; and,

{41 That in considering the evidence either in the light most favorable to the non-

moving parties, in accordance with the Defendants” Rule 50(b) Motion , or in weighing the
evidence and considering the credibility of the witnesses, in accordance with the Defendants’

Rule 59 (a) Motion, the weight of the evidence at trial fairly established and was clearly

sufficient for the Jury to conclude the following:

{a] The Corporate Plaintiffs (collectively "Harman") formerly were in the
business of mining and selhng hlgh quahty metallurgleal coal produced from the Harman Mine.
The Defendants (collectively ”Massey“) are also in the busmess of mining and/or selling

metallurgical coal. Harman and Massey were competitors.

- b} VMaissey' desired, among other things, to gain LTV Steel Corporation

("LTV") as a new customer.

fc]  Foryears, LTV hed purchased substantial amounts of metallurgical coal

_ from Umted Coal Company ("UCC") The coal that LTV preferred and purchased from UCC
was a premium blend of Harman coal and other lesser quality coals (the "UCC/Harman Blend").
Coal from the Harman Mine is metallurgical coal with very favorable coking characteristics

prized by steelmakers like LTV.

A
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[d} For many years, Harman sold all of its coal to one of UucCC’s subsidiaries,
Wellmore_ Coal Corporation ("Wellmore"), which was, in turn, éupph'ed to LTV as part of the

UCC/Harman Blend. During the relevant time period, Harman had a long-term coal supply

“

agreement with Wellmore.‘ Harman was almost exclusively reliant on that contract, Wellmore's
management had always encouraged Harman to mine and sell to it as much coal as it possibly
could. Harman had been su;jplying Wellmore with its hi gh quality metallurgical coal on a

continuous basis for many years,

[e]  For years, Massey wanted the LTV business and tried to increase sales of _

coals frém its production sources ("Massgy Mines") to LTV, but with little success. So Massey
chose to acquire uce .1'n order to eliminate‘a competitor and to gai;ri more access to LTV, but
tully cognizant of Harman's Iong‘-teﬁn coal supply agreement with Wellmore and LTV's
preference fpr fhf; UCC/Harman blend. In a document written prior to Massey's purchase of

- UCC, Massey characterized the situation as follows:

In layman's terms, the UCC metallurgical coal quality is equivalent
to Massey's premium Matfork coal, but is further enhanced by -
‘having a higher inerts level and a lower sulfur content. UCC had

- achieved a particularly enviable supplier relationship with LTV
Steel Corporation ("L'TV") that has now been in place for over 10
years. Surprisingly, the LTV relationship is not secured by a long-
term contract, but rather by annual purchase orders that are
consistently renewed at favorable pricing levels because of LTV's
high regard for the UCC coal quality. . '

R

UCC's decree of dependence on the Harman mining coalis
“obviously a sensitivity, since that source represents about 40% of
the annual shipment level at Wellmore No. 7, and has become a
fairly critical ingredient in the LTV coal blend. The term of the
Harman mining purchase commitment runs through the year 2001.
(Plaintiff's Bx, 27A; "Acquisition of United Coal Company,
Overview.") _ : x

[f] Massey knew that there were risks associated with its acquisition. Ina

pre-acquisition document assessing those risks, Massey stated, "The most significant risk
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associated with this transaction is that the plus-1 0-years-old supplier relationship between LTV

~and UCC may not continue under Massey ownership."

(2] In that same document, however Massey noted that it would enjoy a very
favorable €conomic outcome 1f 1t could cause LTV to Durchase coal from Massey Mineg, instead

ToTTTmETa

of the UCC/Harman Blend, at the price LTV was paying for UCC/Har_man coal.

| [h] - Recogm'zing that Harman coal was a critical ingredient in the coal blend

that LTV preferred, and knowing that LTV in the past had chosen not to purchase much coal

[l

from Massey, Massey nonetheless went ahead and purchased UCC. Further, recogmzmg that
LTV is extremely reluctant to change a long-estabhshed successful coal blend”, Massey
nonetheless went ahead and marketed coals from Massey Mlnes to LTV to replace the Harman

blend that LT A% preferred

[y Massey provided LTV w1th firm pr1ce quotes for coal mamly from Massey
Mlnes not Harman coal, and insisted that LTV make Massey its sole-source provider via a long-
tefm coal coniract, desprte the fact that, hrstorrcally, LTV preferred multrple suppliers and d1d
ot utlh./e mu1t1~year long-term coal supply contracts The price that Massey quoted for itis
coals to LTV constrtated a "handso'me improvement" over the prices it had"been receiving for its’

coals.

[j] Masseys marketlng strategy resulted ina loss of the LTV business — a risk
that it fully apprecrated acknowledged and understood prior to its marketing efforts and even
prior to its purchase of UCC. Only after Massey's marketing efforts caused the loss of LTV's
business did Massey direct Wellmore to rieclare "force majeure” against Harman, a declaration
which Massey knew would put Harman out of business. Massey acknowledged Wellmore was

readily able to purchase and sell the Harman coal, but instead chose to have _Wellmore declare
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“fﬁrce majeure” based upon a cost benefit anélysis Massey performed which indicated that it
would increase its profits by doing so. Furthermore, before Massey directed the declaration of
‘;fﬁrce niaj eure”, Mass_ey concealed the facf that the LTV business was lost and Massey delayed
Weliﬁore's termination of Harman's contract until late in the year,imowing it would be virtually
impossible for Harman to find alternate buyers for its coal at that point in time. Once Wellmore
sﬁ'ddehly stopped purchasing Harman's outpﬁt, Harman had no ability to stay in business. In the

meantime, Massey sold Wellmore.

[kK]  After Harman shut down operations, Massey took a series of steps to

preveﬁt Plaintiffs, both corporately and pe_rsonally, from pursuing legal remedies arising out of _

| Massey's misconduct, Massey's CEQ threatened the Plaintiffs not to undertake legal action.

Massey offered ‘to purchase the assets of Hﬁrmdnl ata distfe_ssed sale price. Massey'theﬁ deléyed
and ultirﬁatély coltapsed the transaction iﬁ such a manner so as to increase the Plaintiffs'
financial distresg. Instead, ﬁti_lizing cenficiential infdnnaﬁoﬁ obteﬁned from Plaintiffs for the
alleged pﬁrpose of negotiating é settlement of their diéputes, Massey pu.rchased.a narrow band of

coal reserves surrounding much of the Harman Mine for the purpose of making Harman

unattractive to others _and to decrease its value to all but Massey, and Massey planned o sequire

‘Harman in the long rﬁn.

] Mary of the steps Massey took were directed at Plaintiff Caperton

personally, including, by way of example, the following:

[i] Massey’s conduct in “negotiating” directly with Caperton and under the
February 9, 1998 letter agreement: Massey submitted a letter agreement to Mr.
Caperton as President of Sovereign and Harman in which Massey and Wellmore
expressly agreed to “pursue good faith negotiations toward concluding the
described transactions.” The transaction described in the agreement was intended
to settle all issues relating to 1997 Coal Supply Agreement between the parties
and permit Massey to acquire Caperton’s interest in the Corporate Plaintiffs.
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[ii]  Massey’s conduct in negotiating a letter of intent with Grundy: In the
letter of intent, Massey agreed to purchase the note held by Grundy. Massey
entered into the letter of intent with Grundy with full knowledge of Caperton’s
personal guarantec on the Grundy note. :

[iii] -Massey’s conduct affecting Caperton’s Terra obligations: Knowing
Caperton’s personal responsibilities for reclamation obligations to Terra, Massey
agreed o replace the Terra reclamation bond with a Massey bond. During
- hegotiations, Massey internal documents reflect that Caperton’s personal

- guarantees were discussed and, as consideration for the transaction, the parties
specifically negotiated the release of “his personal guarantee obligations.”
Recognizing Caperton’s personal interest in the negotiations, Massey required
Caperton to be a signatory to the closing documents, sought a far-reaching release
from Caperton personally, and agreed to give Caperton a personal release in
return.

[iv]  Massey’s duty to mitigate based upon knowledge of Caperton’s actions
taken in detrimental reliance: Massey knew through confidential information
exchanged during the December 1997 and J anuvary 1998 discussions with :
Caperton, about Caperton’s plans to shut down Harman as a result of Massey’s
wrongful declaration of “force majeure”. Massey further knew that, in reliance
upon an agreement in principle reached concerning the key terms and a proposed
closing date of January 31, 1998. Caperton intended to shut down Harman’s
operations on January 19, 1998. Massey was also aware of the impact Massey’s
failure to close as planned would have on Caperton personally (based on his

personal guarantees, likely AVS violator listings, etc.). Unknown to Capeiton, -

Massey made an internal decision not to close the transaction by the agreed-to

date of January 31, 1998, but chose instead to let Caperton move forward with his

plans based upon his mistaken belief concerning the closing date.

[5] - Thatas noted hereinabove from State v. Guthrie, op cit, the Court in reviewing

" not only sufﬁcién_cjz issues, but credibility claims as well, notes that Guthrie requires that:

An appellate court must review all of the evidence, whether direct or
circumstantial, in the light most favorable to the [non-moving] party

and must credit all inferences and credibility assessments that the jury
might have drawn in favor of the [non-moving party]. Emphasis supplied.

[6]. | That iﬁ applﬁng this standard, ndt only tﬁs Court but our Supreme Courtis
required to view all of the cred_i_biliﬁ of witneéées’ issués consistent with the prefaﬂing party’s
theories, in that the Jury couid have properly found that many of the witnesses teétifying on
behalf of the Defendants weré wholly lacking in credibility. For example, despite the fact that
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Massey denied an intent to interfere with Harman or to purposely cause financial distress for the

Plaintiffs so that Massey would benefit in the long run, numerous pieces of documentary

evidence authored by Massey belied thet testimoﬁy; and,

[7]  Thatin review of the particular theones by the Plamuff the Court will review and

consider them in seratim, as follows:

A, Tortious Interference
[8]  Defendant’s Rule 50(b) argwnent that Defendants could not have tor tiously
interfered with the Harman Plaintiffs and individual Plaintiff Caperton 8 advantageous business
relatlonshIps 18 not supported by the law or the ev1dence of record at trial. To establish prima -
facie proof of tortious interference, Plaintiffs needed only to show (1) the existence ofa
contractual or business relationshio or expectency; (2) an intentional act of interference bya

party outside that relationship or expectancy; (3) proof that the interference caused the harm

.sustamed and (4) damages See e.g., Syllabus Point 2 Torbett V. Wheehng Dollar Sav. & Trust
Co,, 173 W. Va 210,314 SE.2d 166 (1983) and,

[9] The ewdence was clearly sufficient for the Jury to conclude that Defendants

toruousiy mterfered wrth the Harman Plaintiffs’ advantageous relahonshaps with, among others

| the Umted Mlne Workers of America, thh Penn Virginia Coal Company, with Terra Industﬂes

Inc. With Grundy Natlonal Bank, and with Wellmore Coal Corporatlon As for Plaintiff .

- Caperton, the evidence was clearly sufficient for the J ury to conclude that Defendants tortiously

interfered with, among others, his personal guaranty relationships with Grundy National Bank,

his personal liability under the Terra reclamatlon bonds (and resultlng Histing on the Applloant

Vlolator System or “AVS”) and his personal relatlonshlp with Umted Bank. Further,the

' evidence was clearly suff_icwnt for the J ury to conclude that Defendants engaged in this
intentional interference for the specific purpose of financially destroying Plaintiffs, both

-corporately and personally.
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- (a)

(b)

(©)
| ' Defendants part1c1pated in settlement nego‘uatmns with Plaintiffs and Wlth

(d)

(e)

®

For example, Massey tried to persuade LTV to buy its coals in place of
Harman coal, used "force majeure” and other threats, and otherwise
interfered with Harman's contractual relations for the purpose of placing
7the Plaintiffs, corporately and personally, in great financial distress in
order to have Harman not Massey, bear the cost of Massev s failed

marketmg strategy with LTV.

For example, Massey directed Wellmore to declare “force majeure” as a
result of Massey losing LTV's business due to Massey's failed markeﬁng

_attempts.

For ‘example, after directing the declaration of “force majeure”, the

Penn Virginia Coal Company, the Lessor of Plaintiffs’ reserves not w1th

~ the 1ntent10n of setthng d1sputes but for the purpose of placing the

Plaintiffs,. corporately and personaﬂy, in greater financial distress.

For exarnple, after directing the declaration of “force majeure”, the B

Defendants dealt directly with Grundy Natlonal Bank pursuant to notes

. held by Grundy, for whlch Plamuff Caperton had gtven hzs persenai

: guaranty, '

- For example, the Defendants obtained confidential mmformation at their

meeting with Plaintiff Caperton in November, 1997, and thereafter on the

purported pfomise to purchase Capelton’s interest in the Harman assets,

. the Defendants used that confidential lnfonnatmn to acquzre adj ommg

reserves which the Defendants own mternai documents acknowledged
would help to insure that Harman would only be valuable to the

Defendants;

For example, the Defendants intentionally acted in utter disregard of

Plaintiffs’ rights and ultimately destroyed Plaintiffs’ businesses and

=12. "‘g} maf
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- (g)

®

()

)

caused Plaintiff Caperton’s resultant AVS listing because, after
conducting cost-benefit analyses, the Defendants concluded that it was in

the Defendants’ financial interest to do 50;

For example, Defendants presented evidence to the J ury in support of their -
claim that their conduct was privileged, and the Court instructed tne Jury’

that it could consider whether Defendants proved their interference

- resulted from legitimate competrtlon that their interference resuited from

Defendants’ hav:ng a ﬁnan<:1al interest in the 1nduced party s business;

that Defendants” interference resulted from their having respons1b111ty for

_ another’ s welfare; that Defendants 1nterference resulted from the1r

1ntent1on to influence another $ busmess policies in which Defendants had
an Interest that Defendants mterference resultmg from therr givmg of
honest truﬂlful requested adv1ce or “other factors which show that

Defendants interference was proper ” Court’s Charge and Instrucuon of

Law, at8 11

' The Defendants employed wrongful means including the following by

way of example The “business Justlﬁoatron” defense 18 sub3 eot to the

| condition that the aotor not ernploy wrongfui means that our &upreme o

Court has held that a deterrnmatlon of whether conduct is proper or

wrongful suggests a review of the factual situation and the factors listed

at section 767 of the Restatement (Second) of Torts. CW. Development,
Inc. v, Struotures Inc. of W, Va 185 W. Va 462, 465 (1991)

The Court rnstructed the J ury to oonSIder the various factors hsted at
section 767 in the context of the totahty of the facts and circumstances of

thls case;
That the evidence was cleatly sufficient for the Jury to conclude that:

~13-
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[i] | Defendants developed a plan to interfere with PIaintiffs‘ existing

[ii]

[iii]

fiv]

v

- v

il

o devastating to Plamtiffs; -

| [.‘\}iii].r'

| [ix]

x]

[xi]

' The'Defe-ndants misrepresented their interition to settle any -

- of Harman assets, and instead delayed the transaction and then .

and prospective relations with Wellmore before A.T. Massey Coal
Company acquired Wellmore.

Massey acquired UCC with the purpose of gainiﬁg access to LTV
and o have the ability to interfere with the supply of Harman to
LTYVY. : ' -

The Defendants’ Chief Executive Officer (CEQ), without ever
reading the applicable long term Coal Supply Agreement, directed
that Wellmore Coal Corporation ( "Wellmore") threaten Plaintiffs
with the declaration of “force majuere;” ' S

At a meeting held in November, 1997 in West Virginia, the
Defendants’ CEO threatened the Corporate Plaintiffs and Mr.
Caperton with long and protracted litigation in the event the
Corporate Plaintiffs did not agree to give up the rights to their -
reserves; ' ' -

At the November, 1997 meeting the Defendants obtained :
confidential information and, thereafter, on the purported promise
to purchase Caperton’s interest in the assets of the Corporate

- Plaintiffs, instead used that confidential information to acquire

adjoining reserves which the Defendants’ own internal documents
‘acknowledged would help to insure that the Plaintiffs’ reserves

would only be valuable to the Defendants;

Massey engaged in a cost-benefit analysis to determine whether it ' f
should direct Wellmore to declare “force majeure™, ' g

On December 1, 1997, at the Defendants’ direction and contrary to
the recommendations of its management, Wellmore declared the. -
occurrence of a “force majeure™ event under the Coal Supply
Agreement, which reduced Wellmore’s commitment to purchase
coal from Plaintiffs by over 60% beginning on January 1, 1998,
with full knowledge that the 60% loss would be financially =

After directing the declaration of “force majeure”, the Defendants - o
participated in settlement negotiations with Plaintiffs and the
Lessor of Plaintiffs’ reserves, not with the intention of settling _
disputes, but for the purpose of placing the Plaintiffs, corporately _ |
and personally, in greater financial distress; _

disputes between the parties through an offered purchase and sale

reneged on their stated intention to purchase the Harman assets by
collapsing the deal after the Harman operations were shut down in .
anticipation of the sale; o . _ 1

The Defendants intentionally acted in utter disregard of Plaintiffs’ 1
rights and ultimately destroyed Plaintiffs’ businesses because, after -
conducting cost-benefit analyses, the Defendants concluded that it
was in therr financial interest to do so; and : i

The Defendants consi'stentiy éttempted to use the disparity of
resources and bargaining power between the Defendants and the
«14-
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(k)

M
(m)

W

(o)

®

Plaintiffs to 1ts advantage, with little or no regard to the outcome
of the Plaintiffs, either corporately or personally

That Defendants’ negotiations with Plaintiff Caperton in the time period
from November 1997 through March 1998 were conducted directly by
Defendants’ Chief Executive Officer, Donald Blankenship, and not by

Wellmore or any of its corporate officers;

That Defendants, not Wellmore or any of its corporate ofﬁcers, interfered .
~ with Plainti_ff Caperton’s management of the bankruptcy of the Corporate
Plaintiffs by purchasing claims to obtain standing in the_Eankrnptcy Court

and to have Caperton remove_d as the debtor-in-possess_ion; ’

That Defendants took numerous specrﬁc steps pursuant to its pian fo

' mongfally interfere with Plaintiffs' existing contractual relations with

Wellmore before, dunng and after the short time that Defendant AT

Massey Coal Company owned Welhnore

That as a matter of law, the c1rcumstances under which a corporate parent .

hasa legitimate Justtﬁcatton or prlvﬂege to mterfere in the contractt,al

relatrons of its submdranes are quahﬁed subject to factual analysrs by the '_

jury; and the _]ustlﬁcatron or prrvdege is lost if the corporate parent

engages in wrong_ful conduct,

That, as outlined above, there was substantial evidence for the Jury to

conclude that Defendants’ conduct was wrongful,

- That additio'nal, substantial evidence of improper motive presented to the

Jury included that, on August 1, 1997, one day after the acquisition of

- United Coal (the parent company of Wellmore), Wellmore’s management

recommended the purchase of Harman’s entire production for the

following year, but that Defendants” CEQ, Donald Blankenship, overruled

- this recommendation and directed Wellmore to refuse to purchase more

=15~
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than the minimum tonnages because of a purported “force majeure”, that
four days later, after having enacted Blankensh1p 8 directive, Blankenship
' put Wellmore up for sale in September of 1997,

(@ - That the Jury’s verdict is supported by the clear weight of the evidence, is

not based on false evidence, and will not result in a miscarriage of justice;

(r) That the J ury verdict form and the 1nstructlons to Jurors on the issue of
Plamtlffs claims for tortious interference and Defendants defenses
thereto allowed the Jury to render a verdict on the issues framed

consistent with the law of West Virginia, with the evidence presented to

the Jury, and with. the Jury’s own convictions. Williams V. Charlesten

Area Medlcal Cente 215 W Va. 15 (2003)
B. Frauc_lulent Misrepresentation

[10]  That the Defendants Rule SO(b) argument that Defendants are entrtled te
Jjudgment as a matter of law on Plamtlffs claims of fraudulent m1srepresentat1on is not -
' supperted by the Iaw or the ev1dence of record at trial, “The essentlal eiements 10 an action for

- fraud are: M that the act clalmed to be fraudulent was the act of the defendant or imduced by

' hrrn (2) that it Was matenal and false that the pIalntlff relied on it and was jUStlfled under the‘_-. 3
| cucumstances in relymg on it; and (3) that he was damaged because he rehed onit” I—Iorton A ' :
Tyree, 104 W. Va. 238,242, (1927), as cited in Syllabus Point 1 ,» Lengyel v, Lmt 167 W. Va,
2’?? (1981). The evidence was clearly sufﬁment for the Jury to conclude that Defendants
fraudulenﬂy mrsrepresented 1nater1a1 mformatlon that Plaintiffs, both personally and |

~ corporately, _]ustlﬁably relied upon Defendants fraudulent mlsrepresentatlons and that

Plamtlffs, both personally and corporately, were damaged because of that justifiable reliance.

(a)_ That, by way of example, the following_ evidence was presented to the

Jury:

2
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fi]

[11]

[iii]

 [iv]

™

[vi]

[vii] |

:  vii]

intentionally created the false impression to Plaintiffs that they
were actually trying to sell Harman coal to LTV,

In declaring “force majeure”, Wellmore was directed by the
Defendants’ senior management to claim that the supposed event

-of “force majeure” was unforeseen, when Massey was well aware

of and had in fact foreseen the event at least seven months before

- it occurred;

In declafing “force majéure’é, Wellmore was directed by -
Defendants’ senior management to claim that a coke facility had
shut down, when Defendants knew it had not; o :

After directing the declaration of “force majeure”; the Defendants
partictpated in settlement negotiations with Plaintiffs and the
Lessor of Plaintiffs” reserves, not with the intention of settling

disputes, but for the purpose of placing the Plaintiffs, corporately

- and personally, in greater financial distress;

The Defendants obtained confidential information at a meeting in
November, 1997, in West Virginia and thereafter on the purported
promise to purchase Caperton’s interest in the Harman assets,
instead used that confidential information to acquire adjoining = -
reserves, which the Defendants’ own internal documents '
acknowledged would help insure that Harman would only be

valuable to the Defendants;

The Defendants misrepresented their intentions to settle any
disputes between the parties and reneged on their stated intention.

“While marketing their West Virginia coals to LTV, the Defendants

to purchase the Harman assets, and Defendants collapsed the deal

after Plaintiffs had shut down operations in anticipation of a sale

to the Defendants;

The Defendants inténtionally acted in utter disregard of Plaintiffs’
rights and ultimately destroyed Plaintiffs’ businesses because, afier

conducting cost-benefit ana

lyses, the Defendants concluded that it

- was in their financial interest to do so: and

" The Defendants consistently attemptéd to use the disparity of

resources and bargaining power between the Defendants and the
Plaintiffs to Defendants” advantage, with little or no regard to the
outcome of the Plaintiffs, either corporately or personally.

, (b) . Thatthe Jury’s verdict is su_pported by the clear weight of the evidcﬁc'e, 18

* not based on false evidence, and will not result in a miscarriage of justice;

and

{c) That the Jury verdict form and the instructions to J urors on the issue of

Plaintiffs’ claims for fraudulent misrepresentatioﬁ and Defendants’

defenses thereto allowed the Jury to render a verdict on the issues framed::
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consistent with the law of West Virginia, with the evidence presented to

the T ury, and with the Jury’s own convictions. Williams v, Charleston |

Area Medical Center, 215 W. Va. 15 (2003),

C. Fraudulent Concealrnent

[t 1] That the Defendants Rule 50(b) argument that Defendants are entltled to

judgment as a matter of law on Plamtlffs claims of fraudulent concealment is not supported by

the law or the ev1denee of record at trial. As stated above “The essential elements in an action )

for fraud are: *(1) that the act clanned to be fraudulent was the act of the defendant or mduced

by him; (2) that it was material and false; that the plalntlff relied on it and was Justlﬁed under

the mreumstanees in relying on it; and (3) that he was damaged because he relied on it.” I—Iorton '

v. Tyree, 104 WVa 238 242, 139 S.E, 737 (1927) as cited in Syllabus Pomt 1 Lengyelv Lm -

167 W.Va. 272, 280 S.E. 2d 66 (1981). A claim of fraudulent concealment “involves

* concealment of facts by one with knowledge; or the means of knowledge and a duty to disclose,

‘ oeupled w1th an mtentlon to mislead or defraud.” Poeahontas Min. Co, Lid, Partmrshm V. va '

R USA, Inc., 202 W.Va. 169 175 503 SE2d 258,264 (1998). The ewdence was clearly

snfﬁment for the T ury to conclude that Defendants fraudulently concealed material mformatlon
wh1ch they were under a duty to dJsclose that Defendants were motwated to conceal materiai

. mfonnatxon and prevent the Plalnnffs both pcrsonally and corporateiy, from dlseovenng the o
1nformat10n and that Plalntlffs both personally and corporately, were damaged because of

Defendants concealment,

g

“(a) | That, by way of example, the following enidence was presented to the

Jury:

[i] While marketmg their West Vlrglma coals to LTV, the Defendants _

intentionally created the false impression to Pla1nt1ffs that they
were actually trying to sell Harman coal to LTV;

[ii] During the months that the Defendants were trylng to persuade
LTV to buy coal blends containing exclusively Massey coals
mined by the West Virginia Defendants in place of Harman coal,
the Defendants concealed this fact from Plaintiffs;

=18~
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fiii]

[iv]

[v]

vl -

fvii] .

The Defendants céncealed the fact that it made numerous firm
offers to sell the Defendants’ West Virginia coals to LTV, but did
not make firm price offers to sell Harman coal to LTV,

The Defendants purposely omitted to disclose the fact that it lost the
LTV business, which it lost not because of any “force majeure” but
because of Defendants’ marketing strategy and dealings with LTV,
particularly its insistence that LTV fill all of its coal requitements
through Defendants” West Virginia operations via a sole supplier,
loug-ierm contraci, and through its decision not to allow LTV to

p_nrchase Harman coal, LTV's preferred choice;

Rather than tell Plaintiffs of its efforts to sell the Defendants’ coals
and its lack of effort in selling Harman coals, the Defendants’ -
Representatives waited until shortly before year-end, when it is
nearly impossible to make new coal supply arrangements for the
following year, and then directed Wellmore to declare “force
majeure” and effectively destroy the Plaintiffs’ businesses.

At a November, 1997 meeting the Defendants obtained confidential
information and thereafter, on the purported promise to purchase -
Caperton’s interest in the assets of the Corporate Plaintiffs, instead
used that confidential information to acquire adjoining reserves = .

- which the Defendants’ own internal documents acknowledged
would help to insure that the Plaintiffs’ reserves would only be
valuable to the Defendants; ; R o

On December 1, 1997, at the Defendants’ direction and contrary to

- the recommendations of its management, Wellmore declared the

oceurrence of a “force majeure” event under the Coal Supply _

. Agreement, which reduced Wellmore’s commitraent to purchase coal
from Plaintiffs by over 60% ‘beginning on January 1, 1998, with full

~ knowledge that the 60% loss would be financially devastating to

_ Plaintiffs; -

B ] {"iif]

fix]

- After direéting the declaration of “force majeure”, the Defendants

participated in settlement negotiations with Plaintiffs and the Lessor .
of Plaintiffs’ reserves, not with the intention of scitling disputes, but
for the purpose of placing the Plaintiffs, corporately and petsonally, in
greater financial distress; - : : : o

The Defendants’ declaration of “force majeure” was without any
contractual basis as Defendants knew LTV was neither a customer of

- Wellmore, effective January 1, 1998, nor had the LTV Pittsburgh.

[x]

plant been directed to close by any governmental action, but instead ’
was intended to place additional economic pressure upon the -

 Plaintiffs, both corporately and personally;

The Defendants obtained confidential information at a meeting in
November, 1997, in West Virginia and thereafter on the purported.

promise to purchase Caperton’s interest in the Harman assets, instead
used that confidential information to acquire adjoining reserves, which -
the Defendants” own internal documents acknowledged would help

~ insure that Harman would only be valuable to the Defendants;

[xi]

The Defendants concealed their true intention not to setile any

disputes between the parties and reneged on its stated intention to

purchase the Harman assets, and Defendants collapsed the deal after
-19.
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Plaintiffs had shut down operations in anticipation of a sale to the
Defendants;

[xii] The Defendants intentionally acted in utter disregard of Plaintiffs’
rights and ultimately destroyed Plaintiffs’ businesses because, after
conducting cost-benefit analyses, the Defendants concluded that it
was.in their financial interest to do so; and

[xiii] | The Defendants consis_téntly attempted to use the disparity of -
resources and bargaining power between the Defendants and the
Plaintiffs to its advantage, with litile or no regard to the outcome of
the Plaintiffs, either corporately or personally, : : '
(b}  That there was- sufficient evidence to support a ﬁ'nding of a duty by
Defendants to disclose the information concealed from Plaintiffs, both
‘ _corporateiy and personally, including, for example, the submission of a
letter agreement dated F ebruary 9,.1998, to Caperton, in both his pefs_onal
~and corporafe_ capacities, agreeing to “pursue good faith negotiations
toward concluding the described transactions”, and that the Defendants
coricealed their trie intention at that time not to settle any disputes = . -
between the parties and reneged on their stated intention to purchasé the
- -Harman assets, and Defendants collapsed the deal after Plaintiffs had shut

B 7 dowrr operations in anticipation of a sale to the.Defendahts; )

| _ _(c)= " .Thatthe J ury’s ver-c_ﬁct is suppo"ted by the_ clear weight of the evidence, is .
- not baéédo\ﬁ false evidence, and will niot result in & miscarriage of

- justice; and .

{d) | That the Jury véfdict form and the instrucﬁons to Jurors on the issﬁe of
Plaintiffs’ claims for fraudulent concealment and Defendants’ defenses
| thefefo allowed the J ury fo rehd.e'r'-a' verdict on the issuéé' framed -
consistent with the law of West Virginia, with the evidence presenféd to

the Jury, and with the J ui‘y’s own convictions. Williams v, Charleston

Area Medical Center, 215 W. Va, 15 (2003).

[12]  That on those issues related to the Defendants’ challenges to the Jury’s award of

compensatory, consequential and general damages as set out in the J ury’s Verdict Form, which
' -20-
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daméges for the destruction of an. established business is the difference between the fair market
value of the business before and after its destruction.” Syllabus Point 3, Rufus v. Lively, 207
W.Va. 436 (2000). As for the Plaintiff Caperton, “An individual .cause of action can be asserted

- when the wrbng_is both to the shareholder and the corpbratibn.” 13 William Meade Fletcher, et :
a}., Cycioped,ia_ Qf’r_ﬁe Law of Private Corporations sec 5511 (2000). As for Defendants® claims
that the damages awarded were excessive, our Supreme Court has held that:

In reviewing challenges to damages awards generally, a deferential
standard is employed: “in the absence of any specific rules for
measuring damages, the amount to be awarded rests largely in the
discretion of the jury, and courts are reluctant to interfere with such
averdict.....” This judicial hesitance stems from the “strong -
presumption of correctness assigned to a jury verdict assessing
damages.” Accordingly, “[a] jury verdicf ... may not be set aside by
the trial court merely because thé award of damages is greater than

~ the trial judge would have made if he had been charged with the

- responsibility of determining the proper amount of the award.”

Kessel v, LeaVitt; 244 W.Va. 95,511 S.E.2d 720 (1998)(citétions omitted). In fact, as noted

abové, in considering a Rule 59(e) motion to alter or amend the judgxnent (Defendants” motion
for reﬂiitﬁtur), a frial court may not enter a new judgfnent 1n an action where, as here, there has

: | been a trial byjury. “Williams v. Charleston Area Med. Ctr Inc., 215 ._W.Va. 15,n. 3,592 8.B:2d

794,798 (2003) (“[Plaintiff" s]-moﬁ’on. also requested the circuit court to alter or amend the -

7 judglneni pursuant to R_uie 59(e) of th_e West er'ginia’Rlil'és of Cﬁ/il Procedure. Since the frial_-_ S

o " below was by jury, this was.not a 'pi‘dfaer fequest.’.’); R

- {(a)  That, by way of ex’émpla, the following evidence was presented to the
 Jury: "

il Corporate Plaintiffs introduced testimony through a number of
.. witnesses and introduced evidence through a number of exhibits,

including the expert testimony of Alan Stagg who opinedtoa -
reasonable degree of professional certainty regarding the business
plan put into place when Caperton took over the business in 1993

and who provided a valuation of the Harman coal reserves, and of
Mark Gleason who opined to a reasonable degree of accounting -
certainty that the Corporate Plaintiffs suffered damages exceeding

$29 million as a result of the destruction of their business, in :
response to which the jury could reasonably determine that there was
sufficient evidence to show that the Corporate Plaintiffs’ damages
were caused by Defendants’ tortious misconduct:

' AR T
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fii]  That Plaintiff Caperton introduced evidence through testimony on his

P on behalf, through his expert Daniel Selby, who opined to a

- reasonable degree of accounting certainty, through the testimony of
Bobby Reece , an executive at Grundy National Bank, and through
the introduction of exhibits all establishing his individual injuries,
including injury to his personal and professional reputation resulting
in the loss of income, benefits and business opportunities, personal -
injury by way of lost eamings and employment opportunities by way
of his listing on the AVS, and personal injury by way of Defendants
tortious interference with his personal guaranty obligations in

; response to which the jury could reasonably determine that there was

' sufficient evidence to show that the Plaintiff Caperton’s damages

: ' - ‘were caused by Defendants’ tortious misconduct. Such evidence .

included, but was not limited to: : '

[iii]  The Plaintiff Caperton was a business leader with whom his lenders _
and vendors were willing to do business before Defendants’ tortious
- conduct; : -

- [ivl  The vendors and lenders with whom Plaintiff Caperton had _
- previously done business now refuse to do business with him due to )
Defendants’ tortious conduct; - S

[v] * Due to the Defendants’ torticus conduct, Plaintiff Caperton became a
: defendant in several lawsuits brought against him personally by the
lenders and vendors with whom he had previously enjoyed a
beneficial relationship; L -

B vl Due to the Defendants’ tortious conduct, Plaintiff Caperton has had .
_ - judgments and tax liens entered against him personally throughout the -
State of West Virginia; o R : :
[vii]  Due to the Defendants® tor;ious conduct, Plaintiff Caperton’s personal
- credit rating and creditworthiness have been destroyed; -

. [iii] Dueto the Defendants” tortious conduct, Plaintiff Caperton was and is_ o
-+ precluded from obtaining a mining permit and engaging in his. PR
livelihood as a result of bis AVS listing;, T

[ix] - The Plaintiff Caperton’s AVS listing, according ;;o testimoﬁy at trial by
~ those in the mining industry, constitutes a “blackball”; .

{x]  Due to Defendants’ tortious interference, Plaintiff Caperton’s personal - o
annual income went from in excess of $1.3 million to $60,000.00;

[xi] - The Defendants’ invaded Plaintiff Caperton’s personal privacy, . - _ Co

. including the unwarranted trespass on his personal real estate to : i
photograph his personal residence, and due to Defendants’ tortious

conduct, Plaintiff Capérton has suffered mental anguish and sleepless

nights. . R o _ o

- . (b} That the cases cited by'Defcndants for the proposition that Caperton was
not entitled to recover damages for his separate personal injuries actually

support the Court’s conclusion of law: in that respect, the case of w.
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(b)  That the cases cited by Defendants for the proposition that Caperton was

not entitled to reeover damages for his scparate personal injuries actually

support the Court’s conclusion of law: in that respect the case of W.

ClayJ ackson Ente;prlses, Inc..v. Greyhound Leasing & Fin, Corp., 463 F.

t 671, wherein the federal Court neio “a stoeknolder may sue
to redress ‘dlrect 1n_]ur1es to himself regardless of whether the same -
v1olatlon injured the corporatmn” See also Shazp Elegtromcs Co;p

X,ogge_ 1995 WL 263533 (1995), wherein the Pennsylvama Court held
H the narm he sustained due to Sharp 8 conduct is not derlvatlve of the
harm DBI suffered at Sharp’s hands Yoggev can mamtmn suit for i 1r;]ur1es

~ sustained by him as a result of Sharp’s tortious acts,”. In the U, S. _Elght |

" Circuit case of Taha V.Engstrand, 987 F.2d 505 at 507 (1993) the Court held

“Recovery is available, natura]ly, when the defendant OWes an mdiv;dual

N sharehoider . @ special duty or when the 1nd1v1dual suffered an mjury

separate and distmct from that sufferod by other shareholders ” See also‘

| Mullins v. First Nat’l Exchange Bank of Va.; 275 F. Supp 7 12 at 721-22
_ (E D. Va. 1967) recogmzmg the same theory

(f‘)

Jury 1nstruct10ns at tnal or to ehmlnate the Jury’s awareness o1

lhat from the record and the matters referenced herem it is olea.r that |

there was sufﬁment ev1denee for the J ury to ti ghtfully eonclude that Plaintiff -

_Caperton suffered injuries separate and dlstlnct from those of the Corporate

Plaintiffs;

consideration of th_e other matters in litigation in the State of Virginia, in

 Fedsral Bankruptcy Court, or in this Court involving the facts and

clremnstanees of other cases, and, therefore, the possibility of dupllca‘te

awards is not represented in the Jury s verdict;
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(e)  That the Jury’s verdict is supported by the clear weight of the evidence, is
not based on false evidence, and will not result in a miscarriage of

Justice; and

(f) That the J ury verdict form and the instructions to J urorﬁs on the issue of |
Plaintiffs’ damages allowed the Jury to render a verdict on the i 1ssues
framed consistent with the law of West Virginia, with the ev1dence |
presented- to the J wy, and with the Jury’s own convictions. Williamsv.
Charleston Area Medlcal Center 2 15 W. Va. 15 (2003 ) ' '

.[13] That in response to the Defendants argument tha—t the Court 5 determlnatron
of the laws of this State were the proper choice of law, the Defendant’ ’s Rule SO(b) argument that
Defendants are entitled to ]udgment asa matter of law because of Defendants® contention that
V1rg1ma substantlve law apphes to the Plaintiffs’ tort claims is not supported by the law or the
evrdence of record at trial. Under either the principle of /ex locz delecti (the law of the pIace 3
Where the tort occurred govems) or under the prlncrple of “most si gnrflcant relatronshrp test set
" forthe in the Restatement (Second) of Conﬂzcrs of Law West V1rg1ma law should govern '

because: ( 1) the Defendants are all cmzens or resrdents of or have substantial contacts, with

7 West Vrrgrma (2) the Corporate larntrffs are erther crtlzens or resrdente of or have SubSIﬂntlai

B .. ) contacts wrth West V1rg1n1a (3) the Piarnnff Caperton 1s a crnzen of West Vrrgrma (4) rnuch of -
the correspondence and documents subrmtted as ev1dence either was sent frorn or sent 1nto West:
Vn‘gnna (5) the November 1997, meeting in whlch many of Defendants threats and

mrsrepresentatlons were made occurred in West Vrrgrma On ﬂ’lls issue as well it should be noted

. that

(a) - That Defendants’ niisconduct occurred in Substantial part in the State of
West Virginia, was for the purpose of bene_ﬁ_ting Defendants” West
Virginia operations, and substantially injured residents of the State of West'_

Virginia;
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(b)

(©)

@

That, while the Coal Supply Agreement between Plaintiff Sovereign Coal
Sales and Wellmore required Sovereign to pursue its breach of contract

clalms against Wellmore in the State of Vlrgnna the Defendant in that

' actron WVeHmore) was a different entlty than the Defendants here that it

T

Was lmgatw and that jury awarded a verdict based upon breach of contract

only, and that the Virginia defendant s appeal was processed in the State of

Vlrglma only,

That, as the record to this case illustrates in great depth, the Plaint
alleged and proved to the jury’s satlsfacnon that the torts occurred i in the

State of West V1rg1ma
That the Defendants argue .t-hat their torticus interference with Plaintiffs’ |
business relationships would be lawful in Virginio where Defendant A.T.

Massey Coal Company Inc. is headquartered is not found by the Court to

have substantlal ment Vrrgmla law elearly recognizes a party can be

found liable for money damages for the tort of tort1ous 1nterferenee wrth a -

contract or busiriess relationshrp Tazewell Qil Co . Ine V. Umted Vlrgmi
Bank/Crestar Bank 243 Vo. 94 413 S. E. 2d 611 (1992) Whﬂe Vrrglnla

' law 11ke West Vlrgmia 1aw recogmzes economre ]ustlflcanon and self-
lnterest as possrble defenses for 1nterference such possible defenses
requlre factual determ!nanon as to whether the nterference was conducted

through improper or wrongful means or methods. Based upon the ev1denee_

adduced at trial, the J Jury correctly I‘Cj ected Defendants eontentron that -
their means or methods were proper and not wrongful To the extent that

any of Defendants’ tortious conduct may have occurred in Virginia,

- Defendants have failed to prorride any authority establishing that either

Virginia or West Virginia bestows upon a parent corporation an absolute
priviiege to interfere with the contracts or business relationships of its

subsidiaries or third parties, or that a corporatron intent upon wrongfully
’ =25~
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®

~ interfering with contractual relations can acquire another corporation for

the purpose of carrying out its interference and then enj oy an absolute
prtvﬂege agzunst such mterference Slmllarly, the tort of fraudulent
conduct committed by Defendants is unlawful under Virginia law.

Vir"inia re-cogniz ciaim for fraud where there has been the knewzng or

intentional making of a false representation of a matenal fact ora - S
 knowing and mtentlonaI concealment of facts, which has been reasonably |

h .rehed upon by another party resulting in 1njuty to the nnsled party. Bay

' Point Condo, Ass’n, v, RML and Dryvit, 2001 WL 792690 (Va Cir, Ct.);

' Richmond Metropolitan Authortm v. McDevitt Street ngs, Inc 256 Va.

553 507 S.E.2d 344 (1998) Ashmore v. Herbie Morew1tz Inc.. et al , 252
Va 141, 475 S E.2d 271 (1996)

* That based upon the Court’ s understandlng of the operattve elements of
- those torts, the eVldence adduced by the Plaintiffs at tr1al would clearly
have estabhshed those elements as well Nevertheiess whlie the torts
n alleged by the Plalntlffs may be the same or snmIar as a matter of law in o
| ] Vn‘glnla as in West Vlrgtma and while Defendants conduct 1S unlawful |
e 1n both Vn'glma and West Vlrgtnia the Defendants were found in th1s
| actlon to have commltted the torts in the State of West Vlrgmla

- Juxtaposed to the State of V1rg1n1a

4 '_ That Defendants prekusly reused these choice-of- Iaw/venue arguments
i befcre the Umted States Bankruptcy Court for the Western District of

. Vtrglma by way of adversary proceedlngs filed there, and before the

United States District Court for the Southern Dtstrlct of West V:trglma by
way of removal proceedings commenced there, and that both of those
courts determined that the Circuit Cou'rt of Boone County, West Virginia

was an appropriate forum for the trial of these matters, that the Circuit
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Court was qualified to determine the appropriate substantive law, and that

a Boone County jury was competent to determine the facts of this case.

() That i in Izght of the standard for the grantlng of a new trial, then, the Court
further finds and concludes that the Jury’s verdict is supported by the elea:r ‘
welght of the ev1dence is not based on false ev1dence and will not result
in a miscarriage of justice. Moreover, upon review of the entirety of the

record or of specific references, it is not reasonably.'elear to this Court that

prejudicial error has crept into the record or that substantial justice has not
' been done, as reduired in our Court’s récent decision in Morrison v.

Shannan, 200 w. va. 192 (1997).

| [14] In respect to the Defendants arguments regardtng the punitive damages grounds
the Defendant s Rule 50(b) argument that Defendants are entltied to judgment as a matter of law -
: because of Defendants contennon that the Jury S punltlve damages award was either duplicative
.or uneonstrtutlonal is not supported by the Iaw or the evidence of reeord at tnal On J une 30
2004, the Court hawng heard from the parties regardrng the Jury’s award of punltlve damages and

: -Defendants chalienges to the same, entered rts Order ond wy Award of Pun1t1ve Darnaues

. 1nclud1ng the “Fmdtngs and Conelusmns seetlon stated therem On August 2’7 2004 the Court

entered 1ts Amended Order on Jury Award of Punztxve Damage 1nc1ud1ng the “P1nd1ngs and

- Conclusions™ seetton stated thereln

(a) That, from the evidence set forth in those Orders, the Jury, being a rational
tr1er of fact had sufﬁt:lent evidence before itto eonelude that Defendante
eenduct was reprehensrble as our law deﬁnes sueh and watranted the

imposition of punitive damages in the amounts that such were assessed by
.the Jury for the conduct of the Defendants that had continued even after the

initiation of this litigation; -

8y
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(b)

That even beyond the above referenced evidence, the Jury in this case also
had before it evidence that Defendants stood to profit substantlally from
thelr wrongful conduet The I)efendants own 1nterna1 progectlons

projected that they stood fo make as inuch as $104 million in brof“ tbhy -

: mlntng Harman and certain adJ oining Teserves. Plamtlffs also mtroduced

evzdenee that the Defendants sales to USX LTV’s altemate coke
suppher 1ncreased n 1998 after the closure of the Plttsburgh Works
Deferdmts IEVenues were mlluons nlgher after Harman was put out of-

busmess Our Supreme Court in the landmark case of Games V.

- Fleming Landf 11, Inc., 186 WVa 656(1991) held

I the defendant proﬁted from his Wrongful conduct, the
punitlve damages award should be in excess of the profit,
so that thé award discourages future bad acts by the defendant

7 'Given thls guldehne through the destructlon of the Plalntlffs busmesses

the Defendants stood to galn addttlonal though not readllv quantlﬁabie

beneﬁts by the elumnatlon of a competltor and an increase in 1ts market

: share
e That in regard to the Garnes factor of the Defendants fman01al pGSltl()n or
- status the ev1denoe adduced at trlal before the J ury demonstrated that

: Defendants were and are a large corporation, with annual revenues

between approxtmately $1 bﬂhon and $1 2 bllhon from 1997 through the

time of trlal

@

That while the Court in Garnes; as well as its nrogeny, has'eonsistently '

held that the ratio of punitive damages to non-punitve damages may be -

supportive of a factor of 1,3, 5 or possibly more, given the nature and o

- extent of the evidence in a case, in the present case, the ratio of punitive

2 e
| 206 I




ON

damages to .non-punitive damages being less than 1/7" is well within

the ratios considered reasonable by our Snpreme Court of Appeals;

- That in regard to-the other arguments regarding this J ury s award of

punrtlve damages partrcularly those ofa constltutronal drrnensron (See

State Farm Mutual Automobrle Ins Co. v, Camobell 123 8. Ct. 1513

(2003); BMW of North Arnerrca Inc V. Gore S 17 U.8. 559 (1996)), that _ |
have been strenuously argued in the Games review proceeding (see |
At‘."t;st 27, 2004 Order), together wrth the Defendants arguments at this
time wrthm the Rules 50 and 59 context the Court has become aware of :

the standards for analyzrng such outlined by our Unrted States Supreme k

Court. In thrs case however as noted herernabove there was Very

srgnrﬁcant evrdence frorn which a jury could properly find that

| Defendants conduct was reprehensrble and, specrﬁcally, that the targets
_ -of Defendants conduct were frnancrally Vulnerabfe as Defendants

completely understood and knew that the destructron of Plarntrffs

o busrnesses Was the known and 1ntended resuIt of Defendants tort1ous

| - ;mterference and ﬁ“aud that Defendants mrsconduct 1nvolved a ssrres of

o

; . .'bad acts takrng place over rnany 1nonths and that Defendants repeatedly |
_ drsregarded and 1nterfered with Plalntrffs 1i ghts and otherwise deceived
_Plarntlffs because of Defendants strict adherence to cost—benef“ t analyses

:that concluded Defendants would profit. as a result of such mrsccnduct

That in the present case, as well there are no Qtatc F arrn/Gore-type “dae

process concerns because the award of punitive damages (e. g. ratio of 1

- t07) was, by no stretoh of the i 1rnag1natrcn either “grossly excessive” or

arbrtrary”, State Farm, op cit, at 1519-1520, for operative application of

270l
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these elements;

That from the ev1denua:rv record and from the Court’s rulmgs on the legal
issues presented, there is no rat10na1 support for the argument that thls
case was used as a piatform 16 €Xpose or punish perceived deficiencies in
Defendants’ rru!tx—state perations, nor d1d the Plalrth fs seek to submit |
substantial evidence -Iega,r.dmg other 1m;dgnts, bad acts or Bad pqlicy ﬁn
the,part of Defendénts. Any eﬁdendg that could have been adduced

regarding other bad acts of Defendants was at most limited in nature; with -

- admonishments, cautiona'ry of curative instructions regularly given b_y the

Court; W‘ith the C L,Ourt tak:ng every reasonable precaution to maintain a fair

and 1mpart1al jury; and thh any such evzdﬁncc or mferenccs that could he -
drawn therefrom large}.v in response to statements volunteered by Donald
Blankenshlp dunng his tr1a1 testimony;- |

: That Whifu the Court is aware of the United btates Supreme Cow’s

_ dﬁL%ﬁﬂiuatlﬁﬁ that 1t is xmproper fora jury in one state ¢ to yumsh [a .

' d.efsndan } for cnndwi ﬂlat was 1awful thi‘l'!‘-‘ it QCCL}TGd and that had

" ‘1'10 lmpact on [the state Where the jUI'V is 51tt1ng] or 1ts remdents 7

State Farm op cit, 1523 1524 cﬂ:mg Gore 517 U.8. 559, 572-573 (1996)
in tize present case, however the Defendants conduct, and misconduct as

the Jury determined: {1 }GCCurred in substantial patt in the State of West

| Vlrgm.a {2} was f‘or the pt.rpoqe of beneﬁtl g the Defﬂndants WPst

: Vlrgnua operatmns and {3} substantlallv mwred remdants of the Stite of

West V1rg1n1a As the record to thls case illustrates in great depth, the

PTain f ali\. ged and proved to the Jury s satisfaction that the torts

S 1" . o o o
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o ~ June 30 2004 Order on Jurv Award nf Punitive Dama;.{cs mcludmg the o

Virginia’s court system that had a legitimate interest in the 3ust and proper

determinations of the issues joined between the parties hereto if such torts
were propeﬂy estabhshed before the Jury and appropnate damages

awarded thereon

-~
e

That th s Cour* has dete-"lmrcd as a matter of law that the Court properly

charged the trial Jury on the issue of punitive damages by gwmg an

1nstruct10n of law based on the enumcrated factors set out in the Garnes
- case. Moreover, ‘the Louﬂ re1terates from 1ts prior determinations (see
'August 27, 2064 Order) that: {1} given the evidence adduced at triai; 2}

vm the C(:-art 8 Ch rge and Tnstmcuors of Law, wh:ch 1rcc-“ﬁorated *he

.Defendants as well as the Pla1nt1ffs pmposed mstmctxons, ‘3} gwen the

closing arguments by counsel before the Jury; {4} g1-ven the Jury’s

dehberatmns process itself; and {5} glven the Jury 5 Verdact that it

“norey dqmages ﬁat the Jury properl v applied the \,ourt’s Garnea

_ o msmwfmns 1o the relevant and con mlimg facts of the case

~not based on false ev1dence and wui not result ina mlscarnage of j Justlce s

Tbat the J urv ] V(::I‘lef 1s supnortcd bv thc clear wewht of the ev1dence is -

| ali as ouﬂmed above; and
‘That as a result of all the findings and conclusions set forth abc)ve as well

| as all of the conclusmns and findmgs premesly set fofch in ths Court 3

_ “Fmdmgs and Conclusmns section stated therem and in the Court’s

Au_gast_ 27, 2(}04, Amended Order on Jury Award of Punitive Damages. _.

including the “Findings and CGﬁClUS:Oﬁa sectmn stated therein, L‘m the

‘rbtumvd ay vardm Iess Lhan 1//“'l of tne Lotal awara Gf dama €5 in unmvv -
g B P _
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'ALgust 27, 2004 Amended Order on Jury Award of Punitive Damag_,

| Jury s pumtlve damages award in the amount of $6 mﬂhon was factuany
Stlppﬁi’ied by the record evidence aciduced propezly mstmcted upon by the
Court; thﬂ htfully argued by the respective caun_sel; and §¢ga1]y
de‘iennined ahd awardsd by the J m’y For the Defendants now to argue

othermse is for the Defendants to argue against their own Games-hased

proposed Instructions of Law offered at trial and mcorporated by the Court

- [15] That in re gard to the Defendams’ respective arguments on alle ged trial errors, the

Court funher notes that in accordance with the apphcable prowsmns of Rule 59(&) of the West ,

_ V}rgmia Ruxes ef le Provedure tbe Defenaants assert that they are entitied to a new trial

based upon varions errors this Court commltfed dl_nng the course of trial. Within the context of

_consxdermg such a Rule 5 9(a) Motlon our Supreme Court has held that the trial court

..has the authority to weigh the evmenw dnd c(ms1der the crembﬂuy of the -
w1tnesses If the trlal judge finds the verd1ct is agamst the clear weight of the -
evidence, s based on false evidence or will result in a mlscamage of j jus‘uce
the trial juafre ray set a51de the verdiet, L even if suppvz“{ed by subs*antial

o ewdence a_nd grant anew trial. A trlal Judge s demsmn to award anew
, ':-trtaf ig not subj; ect o appeilate rewew un]c°S the trial judge abuses his or
_hcr dmueuon Syllabus Point 2, A}fI’d V. Rm,g 205 V\l Va. 193 (1999) ).,

In cons1der1ng a Rule 59(a) Motion for a New Tr1a1 the trial court 8 conclusmns as to emstenee

of reversible errﬁr are reviewed under £ an abuse of dlscreu-:m stauuard and the undenymg factual

E ﬁndmgs are rev;ewed under a clearly erroneOLs standard (see Gur Court 5 recent analvsm of

stch i 1n Cltlzens Bank of Weston Inc. v. Cltv of Weston 209 W Va 145 at 148 (2001)

[16] That within this Rule 59 Motion’s context the Court has dete mlned that it is -

: pr_oper to reiterate certain previous determinations, in that the Court has addressed above the

Defendants’ arguments regarding its. alleged basis for judgment as a matter of law pursuant to

. . ’ Frhed e b
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Rule 50(13) I makmg its findings and reachmg ity conclusmns regarding Defendants Rule

50(b) motion grounds the Court has consrdered the evidence in the light most favorable to
Plaintiffs, in accordance with the legal principles artioulated t by the referenced pomts and
authorities from our Supreme Court In considering those same arguments in the context of

Rule 5%(a), the Court i independenﬂy weighing the evidence atnd eoﬁsidering the credibility of
the witnesses, hereby finds and concludes that, not only is the verd1ct not against the clear weight

of the ewdence but rather the ciear weight of the evrdenee ﬁrmly supports the J Jury’s Verdrct in-

P

its entirety, that the Jury’s ver dict i 1s not based on ;aise evidence, and that the Jury’s verdict will -

not result ira m-isearria_ge of justice.
[17]- That in regard to the Defendants arguments regarding atteged errors cornmrtted
by thrs Court durrng the coutse-of tr1a1 the Court in serzatzm finds and concludes as follows: .

o (a) The Defendants assert more than twenty errors concermng the Court’s -

.Tug (,harge and Instructrons of Law and the J ury Verdict Form submltted :

tu the Jury . - The Cou u"t $ Ch?u ge to the Jury was baaed largely upon the

- West Vlrglma Model Jury Instruetrons suggested by our Supreme Court of

e .. Appeals 1nclud1ng language from the sectlon on Busmess and Commerclal |
'Law regardmg tortlous mterferenee and fraud the proposed Instructrons of
Law p; oposed by the Piamtrffs and the i‘lSlfllCthllS of Law pr oposed by the- e - <
' Defen ts; the pourt s oWn xeaearch ad the racts adduced during the - :
trial of this matter In that respeet, please see the Explanatory Notes on the | -_ - _
o Court’ 8 Charge and Instructrons of Law,as well as the Court’s Verdmt
VForm which. expressly set forth the 1ega1 authormes rehed upon by the |
Court for the generatron and utlhzatron of both. These explanations are

hereby incorporated as if specifically set forth herem,

(b} Following its further review and consideration of the Court’s Jury Charge




and the Instructions of Law, as well as the authorities governing such (see

Adkins v, Foster, 195 W. Va. 5.66 (1995), the Court acknowledges that a

trial judge has considerable discretion in submitting instructions and verdict

forms to the jury. As our Supreme Court stated in the Adkins case:

" The ¢riterion for determining whether the discretion is abused i is
whether the Verdict form, together with any mstructlons relatmg
t0 it, aiiows the j jury to render a verdict on the issues f.ramed
consistent with the law, with the evidence, and with the jury’s
own convictions: -

Thus the controlling provisions of Rules 49 and 51 of the West Virginia -

Rules of Cmi Procedure should be read in pam mater:a with the prowsmns

of Rule "3 02 of the ‘v‘v’esi ‘v’xrgmia Tl'la Court Rlﬂﬁb all of W'thﬂ SO g(wem

1ury nstractions and Jury verdlcts As they shﬂuld be read in para muiteria,

- 50 should Adkms prmclples be considered and apphed together w1th State :
2 Belcher 161 W, Va 660 (1978) and State V. Kopa 173 W. Va 43
(1985) goverqmg the requ1rements tnaL mstructions of Iaw must cerrectly

state the law al‘ld that m:ﬁructmns of law mn.s; be Suppﬁr*ed by the evidence.

o _ -(see also Radec Ine V. Mountameer Coal Dev Co 210 W Va 1
I: (2000} for a reeent rewew by our Court of the appropnate standard )
As a result therefore the Court hereby concludes that it sufficuenﬂy
1nstructea the Jury S0 that they unaerstood the issues mvolvea by proper
' statement of the law which were propeﬂy supported by the ev1de*1ce
Correspnndmg} j, 1t cencludes that i} confonmty thth the proced&r:ﬂ Rules
_ and the legal principles govermng. such .the Jury s Verdlct Form was one
which properiy framed the issues consistent with the law with the ewdence

adduced and with the Jury $ own convictions.

24 - aves
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testimony of Defendants’ witness Mr. James Gardner, a lawyer who sat at

counsel table for much of the trial, the Court limited his testimony only fo

 the extent that the witness, who acted as both a legal and business advisor to

Eefendants told the Court outsxde the hearing of the Jury that ke could -

~ not dlstmgmsh between advice glven ina busmess cap acity and advn':e

gwen ina legaI capaelty Defendants asserted the attorney client privilege to -
prevent the d1scove1y of memoranda prepared by Mr. Gardner for
uexenaants The Court: deterred to Mr. Gardner S statement that he could not.

differentiate between his roIes as business adv1sor and Iegal adv:sor before.

' lnnttmg his testimony to only those issues he could testify to in hi;: umtness

- eapaeltv I doing S0, the Court ruled partially in favor of both parties by

allowing the witness’s testlmony, but limiting it by the witness’s own

admlssmn (see CMAC, op cit),

B 1nformatlon underlymg the respectlve oplmons and eonclustons reached by

As for the Defendants eonte“mon tnat the Court e‘red by quesnonmg
eertam mtnesses at tnal meluding eertam of Defendants expert wztnesses

the Court l-1-m-1-ted its mtet’ventton- only for the purpose of dlscemmg

each su:le $ expert Wltnesses As the Defendants arguments acknowledge

' Rule 614 of the West V'1rg1n1a Rules of Evidence g empowers the Court to

pose questions to any witness, in its diaCi'e'ﬁOn so long as it conduct of suc—h

qt.estlonmg is fair and nnpartlal (see State V. Fanner 200 W, Va. 507

' (1997) As the record will reﬂect, the Court routmely 1nqu1red of each patty

at the conclusmn of i 1ts questions, whether that party wished to inquire
further, all for the express purpose of conductmg the questioning “ .30 as

not to prejudice the parties.”  The Cou_rt finds and concludes that its

—35-
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._'(f.lf

q—uestien-i-ng wag not improper, but routine and conducted in the regular

- manner of questmmng As such, it did not prej ud:tce the parties, and it d1d

not invade the Jury’s provmce
As for the Defendant’s eontention that the Court erred with ro gafd to any
' references made to the Virgiﬂia l)i'eacll of contract litigation made by all
: pafti-es, inel-ud—iﬂg the Defendalits- any referenees that could have been
‘made madvertently re gard.mg that htlgauon was limited in nature and was
0' OWea reasonably thereaﬂer with cautionary, or curative, mstructwns
following the Court’s consultatlon wﬂ:h counsel for both the Plamtlff's and
| the Dﬂlﬁﬂdﬁﬂt‘; _ o
As for the Defendants-’ :eententiﬂn that the Court e;ﬁ*.efl by l—mt.deelaring- a
mistrial as a result of trial publicity -the Court regularly and reiaeatedljf
cautloned the Jury to avmd exposure to any med1a source wh1ch mlght
élSeuss the tnal Includmg newspaper, telew sion'and radlo accounts -
regardmg the trial or other actﬁa*ities of any of the pames Tlns ‘
.detenmnamen is rem—fﬁreed by the fact thai there has been hio _umln_nivne er

_Mlller-type challenges to the fa;lmess and 1mpart1ahly of the ¥ ury before

r durmg or after the Jury’s retum of the verdict

(g)

Ag for the Defendants eonten’uon that the Court ened by ailovwng opml(}n '

evidence” from Plamtiffs wztnesses Henry Cook and Hugh Caperton, the

' Cﬂurt in Iaght of Defendants assertmns has rev1ewed the West V1rg:n1a

K Rules of Ewdence regardmg opmmn eV1dence partlcularly Rule 701, as it

did at tnal and fmds and concludes that the type of “opinion ev1dence

offered is the same or sumlar to that allowed w1th1n the parameters of Evans -

- v. Mutual Mim;ng, 199 W. Va, 526 (1997), wherem the owner of property is




)

competent and qual-zﬁed to-offer such, based upon his persenal knowledge,
with the ultimate deczsmn to be made by the trier of fact.

As for the Defendants’ contentlon that the Court erred by limiﬁng

Defendants from arguing that Corporate Plaintiffs were “inevitably”

dﬁe‘ned te ﬁnaneial failure, the Court finds and eonemdes that Defendants” -
centention is mistaken as a matter of fact, as welt as a matter of law, in that
contrary to Defendants’ essertion -the Court allowed the Defendants to

"rtr" both t tesumony and documeniary evidence regardmg the Cerporate :

Piaintlffs fi nanelal condjtlon throughout the course of the tﬂai The Court

did hrnzt its proximate cause nistructlm to one generally accepted in West
_ szg:ma in nrder to avoid j Juror cenfusmn and ity order o avoid a pess:ble

. misstatement of the law, expressly by lmphcatmg legal concepts such as

“last clear chance” “sudden emergency or “thm skuil” Even a busmess
ente“pnse wineh 1s losmg money can neve"theless sufter 1113 ury. In that

respect, our Suprerne Cuurt in Lﬁrelvv Rufas 15 207 W. V" 436

o (2900—)-he1d— t—hat— « A busmess w1th a value of zero-or less could

nevertheless be 1nJ u;red by wronﬂdelng that created ctddltmnal debt or.

o further nnpeded its ablhty to pay ezﬂstmg debt * Wzthm ﬂlIS eentext

@

the Ceurt finds that the ev1dence of recerd clearly supports the concIusmn

that that the Court’s instruction of law was pre'per and that the Jury’s .

& -éetenmnatlens that the Defendants conduct premmately caused 1njury, beth
‘ corporately and personally, to the PIa1nt1ffs was reasonable glven the .

ev:dence adduced at trial and the iegal prmclples apphcable thereto.-

As for the Defendants contention that the Court erred by allowing irrelevant

 evidence to be presented to the J ury, the Court has rev1ewed the West

-37- -
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Virginia Rules of Evidence, particularly Rules 402 and 403, regarding

' 'relevaﬁcy in light of Defendants’ assertions, and finds and concludes that it

(])

‘acted properly and teasqnably in excluding evidence more prejudicial than
probativé, and admi"cting evidence that the Court determjned was more
probative than prejudicial. Ii‘x thié respect, the record is replete with the
Court’s cbnsbnant- rulings of what is fair for one side, is fair forAt-he other.
Moredver,. our Su}ﬁreme Colu'rt has consistently held that the Circuit Court |
ms-cﬁnsidef"‘de latitude in determining whether to admit evidence as
relevant, and deci.sions concer‘ning relevancy are reviewed by the Suprme

COU.u under an abuSE of disc*etwn standard {see Craddoc V. Watsm 197 W

Va 62 (1996) and Gonzalezv Conlev 199 W Va. 288 (1997)}

As fer the Defendants contentmn that the Court erred by refusm g to gwe
_ 'Vanous mstructlons as a pa:rt of the Court s charge to the J my, the Court S

charge to the i ury was based largely upon the West Vlrglma Modet Jury

‘ Instructlons suggested by our Supreme Court of Appeals, mc,ludm:r

- Eaﬁg;age fi’O""i iue Sﬁbtlﬁﬁ 011 Busmess and Commema; Law regardmg

- tf)rtmus mterference and fraud and ‘she Ceurt in rﬂwewmg its charge to the

(k)

Jury asa Whole ﬁnds and concludes that it sufﬁ01ently instructed the Jury so
that they understood the issues involved and were not rmsled regarding the
appllcabie law. ihe Court further approves and adopts those ﬁndmgs and
uﬁ‘mh,smns set out above in suusectims (a) and \b)

As for the Defendants contention that the Ceurt erred regarding the 1mpa:ct
or effect of testlmony aboul the avaﬂablhty of the “Pittston Reserves™, the

Court finds and concludes that resolvlng any conflicts in such testlmony




among the uafleue WltﬂESSES was clearly within the province of the J ury, and
that the evidence on the issue of the “Plttston Reserves” was elearly
sufficient for the J ury to reach the Verchct it delzvered when cen51dered after -
as the legal principles analyzmg such verdicts are applied as noted

heremabove from Brannon v. Rﬁﬂe op cit,’ or State v. Guthrie, op cif.

{1y Asfor the Defendants cententlen that pursuant to-the “cumulative error
doctrine," the J ury’s Vel'dlct is mherently unrellable . the Court finds and
concludes that any errors at the trial of this matter were 1n31gmﬁeant or.
meonsequentlai (see WVRCP Rule 61) that all material evidence was
propeny recezved by the Jury, and that the ev idence was ciearly sufﬁeient

. fer a jlﬂ‘y tor preperly conclude what represented substanﬁai _]LlStICE and

“render a Verdlct that reﬂected such (see also Roberts v. Consolidated Coal

Co 208 W. Va. 218 (2000)
[18} That when v1ewed summarﬂy, the ev1dence at trial was cieariy sufﬂment fora-

jury to eonclude that Detendarts Wroegful cenduet extended over an extenslve peried of time

. and caused substantzai m}ury and damages to alt Platntlffs and that the ev1dence was clearly

- sufﬁcuent o suppert the dama,ges awarded by the jury 1n 1ts verdmt as reﬂected on the Jur u*'y
‘:_ Verd:ct F onn Moreover all of the ev1dence adduced at trial was properly adduced emd thet the '

Court has 1dent1ﬁed ne reversﬂale error supportmg the rellef requested in Defendants Motlon for

J udgmen tasa Matter of Law Mouon for New Tnm or, in the Aitenatwe Motion for Remittitur;

and that the evidence at trlal was sufficzent for 2 jury to eenclude that the lentlffs were severely
hanned by the conduct of the Defendants and suffered legally-cogmzabie damages in the
amounts determined by the Jury. Flnally, the Court concludes that the Jury’s verdict is supported
by the clear Wexght of the evidence, is not based on false evidence, and will not resuit ina

'niscamage of § justice, all 4s more partieularl y set out hereinabove; and,

G
by
&y
o
=}
ey



[191 Thatas a.resm-t of the ﬁﬁdings and conclusions set forth above as well as the
ﬁndings; and conclusions set forth in prior Ord_ers of this Court and of all the evidence of record,
the Court has expressly determined that it is proper, just and reasonable, as well as equitable and -
necessary, to DENY the Defendants” Motion fbr Judgment as a Matter of Law. Motion for New

Irial or, in the Adtematrve Metmn for Remltﬁtur and to CONFIRM AND AFFIRM thﬂ Jury’s

' verdlot award to the Plaintiffs in its ent1rety

[20]- " That in accordance with the apiﬂlvicable provisions of West Virginia Code s56-6+

31, the Plaintiffs are entitled to post-) udgment interest at the rate of ten ( 10) percent per annum
on the fuii amount of the Jury’s verdlct award of damages, said interest accruing from the date

the judoment was entgred by thls Court or August 15, 2002 and

[2 I} Thatas a result of the Court’s respective ﬁndmgs of fact and: conclusmns of law
the Court notes the objecﬁons and exceptlons of both the Plaintiffs and the Defendants for the

‘record i this matter
Al ﬁf which is hereby ORDERED ADJUDGED and DECREED

It is further hereby E)RDERED ADJ UDGED and DECREED th'ﬁ: the Cierk ef thls Cﬂuft

. . shall prowde notice of the entry of thls Order by ﬁ)rwardlng a certlf ed copy of the same upon all -

. of the partlea of record herem through counsel as apprepnate in accorda'ace thh Rules 10. OI——
1’) 06, as well as 24.01 of the West Virginia Trial Court Rules, by USPS First Class Mail,
Certified Return Recelpt Requested or by hand dehvcry, ot by facszmﬂe

transmlssmn/commumcatmn at the nmnbers for such set out in the Court 8 ﬁla.

E—NTERED on this 15th day 6f March; 2005, AD,

Srets




