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The Opinion of the Court was delivered PER CURIAM.

JUSTICE McGRAW dissents and reserves the right to file a dissenting opinion.



SYLLABUS
“Itis...reversible error. .. to peremptorily charge the jury that they shall or
should find exemplary damages, such damages being wholly within the discretion of the

jury.” Syllabus Point 7, in part, Greer v. Arrington, 72 W.Va. 693, 79 S.E. 720 (1913).



Per Curiam:

In this case a jury was incorrectly instructed that it had no discretion with
respect to an award of punitive damages; consequently the jury’s verdict on punitive damages

must be vacated and the case remanded for a new trial on that issue.

l.

The instant case arises from a lawsuit against the appellant, Oxford Life
Insurance Company (“Oxford™), filed by the appellee, Charles Kocher (“Mr. Kocher”).

Mr. Kocher became an Oxford policyholder when he purchased a used truck
on April 28, 1999. Mr. Kocher financed the truck purchase with a loan in the amount of
$11,563.20. The dealership where Mr. Kocher purchased and financed the truck sold Mr.
Kocher a credit life and disability insurance policy that was issued by Oxford, the dealership
acting as Oxford’s agent.

Mr. Kocher paid an up-front premium of more than $700.00 for the insurance.
The insurance policy provided that in the event Mr. Kocher became disabled, Oxford would
make the monthly truck payments until Mr. Kocher was no longer disabled. The policy also
provided “dismemberment coverage” that would pay off the entire loan balance — if Mr.
Kocher suffered, inter alia, the loss of his foot at or above the ankle joint.

On May 11, 1999, Mr. Kocher suffered a severe injury to his right foot from
a tractor accident. After several unsuccessful surgeries over a period of months — surgeries
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that amounted to progressive amputations — on February 14, 2000, Mr. Kocher’s right leg
was finally amputated above his ankle, but below his knee.

Shortly after the accident, Mr. Kocher notified Oxford of his injury, seeking
benefits under the Oxford policy. Mr. Kocher asserts that Oxford repeatedly, improperly,
and unreasonably failed to comply with its duties under the policy, thus breaching Oxford’s
statutory, contractual, and common-law duties to Mr. Kocher as a policyholder. Oxford
denies these assertions. On July 15, 2000, Mr. Kocher filed suit against Oxford, making
claims for breach of contract, statutory unfair claims settlement practices, and breach of the
implied covenant of good faith and fair dealing.

The lawsuit progressed in the pre-trial discovery phase. According to detailed
findings of fact later made by the circuit court, Oxford engaged in substantial litigation
misconduct during the pre-trial period — including failure to comply with discovery requests;
giving false information about other claims filed against Oxford in West Virginia; and
improper deposition conduct. The trial court found that Oxford’s litigation misconduct was
a continuing pattern of misconduct, and not “isolated occurrences.” Our review indicates that
the court’s findings were well-grounded in the record.

In addition, the circuit court found that Oxford had engaged in a particular
instance of extreme litigation misconduct. On or about February 6, 2002, Oxford’s Senior
Vice President, Larry Goodyear, the company’s second-in-command, traveled from the
company’s office in Arizonato West Virginia, via Pittsburgh, for Mr. Goodyear’s deposition.
(The trial of the case was set for March of 2002.) In connection with that trip, Mr.
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Goodyear’s secretary in Arizona called Mr. Kocher’s home and pretended to be a Federal
Express employee who was seeking directions to deliver a package to Mr. Kocher. Using
this ruse, the secretary obtained driving directions to Mr. Kocher’s house, and relayed those
directions to Mr. Goodyear, who paid a visit to Mr. Kocher at Mr. Kocher’s home near St.
Mary’s, West Virginia — and then drove to Huntington, West Virginia, to Mr. Goodyear’s
attorney’s office.

Mr. Goodyear has an undergraduate college degree in psychology and human
behavior and a master’s degree in business administration. Before visiting Mr. Kocher, Mr.
Goodyear advised both Oxford’s President and CEO, and Oxford’s Compliance Director, of
Mr. Goodyear’s intention to visit Mr. Kocher. They made no objection. Oxford’s Director
of Operations had previously attended the deposition of Mr. Kocher, where Oxford’s counsel
had tried to raise the question of settlement directly with Mr. Kocher, and had been told by
Mr. Kocher’s counsel that all settlement discussions were to be with Mr. Kocher’s counsel.

Neither Mr. Goodyear nor anyone else from Oxford called Mr. Kocher to let
him know that Mr. Goodyear was coming. Nor did Mr. Goodyear advise his counsel in West
Virginia or Mr. Kocher’s counsel of Mr. Goodyear’s intended visit.

Mr. Goodyear arrived unannounced at Mr. Kocher’s home, and was invited in.
Mr. Kocher was not aware of any impropriety in the visit.

According to Mr. Goodyear, he talked to Mr. Kocher “about a lot of stuff. We
talked about his accident . . . about trucks a bit . . . fishing . . . my dad had an injury similar
to Mr. Kocher’s . . . I apologized for how Oxford had treated him [and] as | was leaving Mr.
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Kocher’s house, | made a comment to him, “Well, can we do anything for you?’ He told me,
‘No, I’ve already got counsel and lawyers.’”

Accordingto Mr. Kocher, Mr. Goodyear characterized Oxford asa “mom-and-
pop” insurance company, and asked Mr. Kocher, “I don’t suppose there’s anything I can do
here tonight to resolve this matter, or has it went too far with your attorneys?” Mr. Kocher
replied “I’m not going to say nothing.”

Shortly thereafter, Mr. Kocher’s counsel learned of Mr. Goodyear’s visit, and
sought to obtain more facts about the visit. Inadeposition, Mr. Goodyear denied that anyone
at Oxford had called Mr. Kocher or had represented themselves as a Federal Express
employee in order to obtain directions to Mr. Kocher’s house. Mr. Goodyear said that his
secretary had obtained directions to Mr. Kocher’s home through an Internet site that can in
some circumstances give driving directions to particular addresses. However, the record
suggests that the particular Internet site did not provide directions to rural route addresses
like Mr. Kocher’s; and also that its directions do not give information such as “look for a
mailbox that has no name on it.”

Soon after Mr. Goodyear gave his deposition, Oxford advised the court that

Mr. Goodyear’s testimony had been erroneous, and that a phone call had been made by Mr.

Goodyear’s secretary to the Kocher home to obtain driving directions. Attrial Mr. Goodyear

Mr. Goodyear testified that he did not dispute most of what Mr. Kocher said about
the meeting. Evidence presented at trial indicated that Oxford has $770 million in assets and
is owned by a larger company with $3.1 billion in assets.



claimed that at the time of his visit and at the time he gave his deposition, he had no
knowledge of such a call. When the trial court ordered Oxford to produce the secretary who
Mr. Goodyear said had made the call, Oxford did not do so, saying that she had “resigned.”
Mr. Goodyear also testified at trial that while he was driving to Mr. Kocher’s home, he was
in communication via a cell phone with his secretary, who was directing him where to turn,
etc., to get to the Kocher home, using the directions that she had obtained from the phone
call 2

When the circuit judge, in early March of 2002, took up a motion by Mr.
Kocher for sanctions based on Oxford’s litigation misconduct — including Mr. Goodyear’s
visit to Mr. Kocher’s house — the judge stated that in 31 years of legal experience, he had
never seen such egregious act of misconduct by a party to a lawsuit. As a sanction for the
misconduct, the judge struck Oxford’s defenses and granted judgment to Mr. Kocher against
Oxford for liability to Mr. Kocher, and allowed the case to be tried to the jury only on the
issue of the actual and punitive damages due to Mr. Kocher.

A damages-only trial was subsequently held, in which substantial testimony

and evidence was presented by Mr. Kocher and by Oxford, from which the jury could decide

The record does not disclose any plausible reason why anyone at Oxford — Mr.
Goodyear, his secretary, or anyone else — would either want or need to lie in order to obtain
directions to the Kocher home, except in furtherance of the purpose that Mr. Goodyear would
arrive at Mr. Kocher’s house without Mr. Kocher’s (or his attorney’s) prior knowledge. The
evidence before the circuit court supports the conclusion that Mr. Goodyear’s visit to Mr.
Kocher was for the purpose of influencing Mr. Kocher to settle the case — without his counsel
being present.



what actual damages they should award to Mr. Kocher, and from which they could consider
the issue of punitive damages.

On the issue of punitive damages, the court instructed the jury — over Oxford’s
objection — that “[i]t will . . . be your duty to assess punitive damages.” (Emphasis added.)

Oxford’s counsel proffered an instruction telling the jury that it was not required to award
any punitive damages; the trial court refused to give this instruction. Oxford pointedly but
unsuccessfully objected to the trial court’s removal of the element of jury discretion from the
jury’s instructions with respect to an award of punitive damages.

On March 22, 2002, the jury returned a verdict awarding Mr. Kocher
$5,012,039.60 in compensatory damages and $34,000,000.00 in punitive damages. Oxford
made a motion for a new trial, and the circuit court entered a lengthy order — with findings
of fact, conclusions of law, and citations to the record — denying the motion. Oxford
appealed that denial to this Court.

Having reviewed all of the grounds asserted in Oxford’s Petition for Appeal
and the extensive record presented by the parties, this Court granted an appeal to Oxford
solely on the issue of the jury’s punitive damages award; our decision does not affect or

disturb other portions of the jury’s verdict.

.
This Court’s decision herein turns on the issue of whether the jury was

erroneously instructed as to its powers and responsibilities, a matter which this Court reviews



de novo. “Our review of the legal propriety of the trial court's instructions is de novo.”

Skaggs v. Elk Run Coal Co., Inc., 198 W.Va. 51, 63, 479 S.E.2d 561, 573 (1996).°

*We observe that the compelling facts of the instant case and applicable law fully
support the trial court’s ruling imposing sanctions. It should be emphasized that this is not
a case of one private litigant innocently seeking to talk directly with another litigant without
either party’s counsel being present. Rather, this is a case where a sophisticated corporation
deliberately lied to a litigant for the purpose of contacting the litigant without his counsel’s
knowledge, and improperly sought to influence the litigant to settle the case. The comment
to Rule 4.2 of the Rules of Professional Conduct states that “parties to a matter may
communicate directly with each other.” Subject to certain exceptions, the Rule prohibits one
lawyer or the lawyer’s agent from communicating about a matter with a party who is
represented by counsel without the other lawyer’s permission. See State ex rel. State Farm
v. Madden, 192 W.Va. 155, 451 S.E.2d 721 (1994). Oxford acknowledged to the trial judge
and the jury at trial that Oxford’s conduct in the Goodyear visit incident was “wrong.”
Oxford is a sophisticated business entity with substantial experience in the world of
litigation. The fact that Mr. Kocher’s lawyer had specifically advised Oxford at a deposition
not to discuss settlement with Mr. Kocher is merely cumulative; Oxford’s conduct would
have been “wrong” even if Mr. Kocher’s lawyer had not had the occasion to make such a
statement to Oxford. Oxford’s misconduct was a deliberate effort to subvert and circumvent
both the attorney-client relationship and the ordinary rules and procedures of litigation. This
relationship and these rules and procedures are central to the fair working of our legal system
and to the public’s confidence in the courts. See Loutman v. Summit Bank, 174 F.R.D. 592
(D.N.J. 1997) (contact with a represented plaintiff by a defendant party was unwanted,
coercive, oppressive, harmful, and invasive of the attorney-client relationship); Katopodis
v. Liberian S/T Olympic Sun, 282 F.Supp. 369 (D.C. Va. 1968) (defendant’s conduct in
“sneaking” behind the back of an unsophisticated plaintiff’s counsel to try to settle a case
was “reprehensible” and destructive of confidence in courts). Oxford’s “secret visit”
misconduct was deserving of severe sanction pursuant to the trial court’s inherent powers.
“A court “has inherent power to do all things that are reasonably necessary for administration
of justice within the scope of its jurisdiction.” 14 Am. Juris., Courts, section 171.” Syllabus
Point 3, Shields v. Romine, 122 W.Va. 639, 13 S.E.2d 16 (1940). “Included within the circuit
court’s inherent power is the power to sanction.” State ex rel. Rees v. Hatcher, 214
W.Va.746, 749,591 S.E.2d 304, 307 (2003). A court has, independent of specific statutory-
and rule-based schemes, the inherent authority to sanction litigants for egregious, bad-faith
conduct that undermines the judicial process. Chambers v. Nasco, 501 U.S. 32, 111 S.Ct.
2123, 115 L.Ed.2d 27 (1991). See also Given v. Field, 199 W.Va. 394, 484 S.E.2d 647
(1997) (default judgment, jury determination on punitive damages); Fuqua v. Horizon HMS
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The specific issue in the instant case is the propriety of the trial court’s
requiring the jury to award punitive damages against Oxford. This issue, in a similar
situation, was recently addressed in the case of Humana Health Insurance Company of
Florida v. Chipps, 802 So.2d 492 (Fla. 2001).

In that case,

Humana'’s liability for compensatory damages on all claims, and

for punitive damages under the fraud in the inducement and

unfair claims practices counts, was determined by the trial

court’s striking Humana’s pleading as a sanction for discovery

violations, and entering a default judgment.

802 So.2d at 494.

In Humana, the trial court, after entering the default judgment as a sanction,
instructed the jury that all of the factors in the standard jury instruction on punitive damages
had been established as a matter of law, and that the plaintiffs were “entitled” to receive both
compensatory and punitive damages as a matter of law. The Humana trial court did not
instruct the jury that the jury had the discretion to decline to assess punitive damages.

Upon review, the Humana appellate court vacated the jury’s punitive damage

award, concluding that the trial court’s instructions erroneously interfered with the jury’s

3(...continued)

Healthcare Corp., 199 F.R.D. 200 (N.D. Texas 2000) (judgment for punitive damages
awarded as sanction for litigation misconduct); Payne v. Dewitt, 995 P.2d 1088 (Okla. 1999)
(Judgment for punitive damages entered as discovery sanction); McAlister v. Slosberg, 658
A.2d 658 (Me. 1995) (judgment for punitive damages entered as discovery sanction). Inthe
face of Oxford’s severe misconduct described herein, coupled with a history of substantial
other misconduct in the litigation, the trial court in the instant case was acting well within its
discretion in imposing the sanctions that it did.
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discretion. The appellate court directed the lower court’s attention to a standard Florida jury
instruction telling the jury that the jury shall, if it finds maliciousness, etc. in the defendant’s
conduct, “determine the amount of punitive damages, if any . . . ” (emphasis added); and
further that the jury “may in your discretion decline to assess punitive damages.” 802 So.2d
at 496 n.6.

In an analogous case from this Court, Coury v. Tsapis, 172 W.Va. 103, 304
S.E.2d 7 (1983), we ruled that a default judgment was properly entered against a defendant
— including on a count seeking punitive damages — but that the defendant was nevertheless
entitled in a damages trial to contest an award of punitive damages. This is consistent with
our longstanding law that

[i]tis...reversible error...to peremptorily charge the jury that

they shall or should find exemplary damages, such damages

being wholly within the discretion of the jury.
Syllabus Point 7, Greer v. Arrington, 72 W.Va. 693, 79 S.E. 720 (1913) (emphasis in
original). “The jury is at perfect liberty, no matter how wanton or reckless the defendant has
been, to refuse punitive damages[.]” Pendleton v. Norfolk & Western Railway, 82 W.Va.

270, 279, 95 S.E. 941, 944 (1918). Itis erroneous to state or imply to the jury that the jury

does not have such a discretion and liberty. 1d.



Il.

Applying the foregoing principles of law to the instant case, the jury in the
instant case was erroneously told that it was required to award punitive damages. While the
trial court could properly as a sanction authorize the jury to award punitive damages against
Oxford, the court could not properly require such an award. Consequently, this Court must
vacate the jury’s punitive damages award and remand the instant case for a new trial solely
on the issue of punitive damages.

Reversed and Remanded.
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