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| agree with the majority opinion that the circuit court properly granted
summary judgment on the issue of actual agency. | disagree, however, with the majority
opinion’s finding that the circuit court erred in granting summary judgment on the issue of

apparent agency.

| believe the record clearly shows that there was no apparent agency. First, Ms.
Burless and Ms. Pritt signed an unambiguous disclaimer that stated: “I understand that the
faculty physicians and resident physicians who provide treatment in the hospital are not
employees of the hospital.” The majority opinion, in discounting this disclaimer, reasons that
“[t]he WVUH disclaimer provision presupposes that all patients can distinguish between
“faculty physicians,’ ‘resident physicians’ and any other type of physician having privileges
at the hospital.” This reasoning baffles me. If both faculty physicians and resident
physicians are non-employees, why is it necessary to distinguish between them? Second, the
evidence demonstrates that neither Ms. Burless nor Ms. Pritt relied on any representation by

the hospital that their physicians’ status was that of agent. Finally, the evidence shows that



Ms. Burless chose her own physician, and Ms. Pritt could have rejected the hospital’s choice
and chosen another physician. For these reasons, | would have affirmed the circuit court’s

grant of summary judgment on behalf of the hospital on the issue of apparent agency.

Accordingly, I concur to the majority opinion insofar as it affirms the circuit
court’s ruling that no actual agency exists. | dissent to the opinion insofar as it reverses the

circuit court’s ruling on the issue of apparent agency.



