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SYLLABUSBY THE COURT

1. “The Supreme Court of Appedshasorigind jurisdictionin casesof habeascorpus,
mandamusand prohibition and gppdlatejuridictionin al other casesmentionedin Artide VI, Section
3, of the Condtitution of this State and in such additional casesasmay beprescribed by law . ..." Syl. pt.
10, in part, Aetna Casualty & Surety Co. v. Federal Insurance Co., 148 W. Va. 160, 133 SE.2d

770 (1963).

2. “A caeisnot rendered moot even though aparty to thelitigation has had achange
ingatussuch that henolonger hasalegally cognizableinterest inthelitigation or theissueshavelogt their
adversarid vitdity, if suchissuesare capableof repetition and yet will evadereview.” Syl. pt.1, Sateex

rel. M.C.H. v. Kinder, 173 W. Va. 387, 317 S.E.2d 150 (1984).

3. “Threefactorsto becongderedin deciding whether to addresstechnicaly moot
isuesareasfollows firg, thecourt will detlerminewhether suffident collateral conseguenceswill result from
determination of the questions presented so asto judtify rdlief; second, while technically moot inthe
immediatecontext, questionsof great publicinterest may neverthd essbeaddressad for thefutureguidance
of the bar and of the public; and third, issueswhich may be repeatedly presented to thetria court, yet
ecapereview a thegppelaeleve becauseof thelr flegting and determinate nature, may gopropriaidy be
decided.” Syl. pt. 1, Isradl by Israel v. W. Va. Secondary Schools Activities Com'n, 182 W. Va.

454, 388 S.E.2d 480 (1989).



4, “Wherethelanguege of adatuteisdear and without ambiguity the plain meaning
Isto be accepted without resorting to the rules of interpretation.”  Syl. pt 2, Satev. Elder, 152 W. Va

571, 165 S.E.2d 108 (1968).

5. “A person who hasbeen committed tojail onacrimina offense, to answer an
indictment which may bereturned againgt him by the court, towhich heishdd, will bedischarged by writ
of habeas corpusfrom further imprisonment onthat charge, if he be not indicted beforetheend of the
second term of court, unlessit gppear that materid witnessesfor the Satehave been enticed or kept awvay,
or are prevented from attendance by Sckness or inevitable accident.” Syllabus, Ex parte Blankenship

93 W. Va. 408, 116 S.E. 751 (1923).



Per Curiam:

Petitioner John H. Shifflet requestsaWrit of Habeas Corpus permitting hisreleaseon
bond. Policein Berkeley County arrested Mr. Shifflet for bank robbery on October 3, 2001. He
remanedinjall orinamenta hospita for over ayear without having his case presented toagrand jury.
Subsequent to thefiling of hispetition with this Court, but prior to ord argument in his case, agpecid grand
jury in Berkdley County indicted him for bank robbery. Mr. Shifflet arguesthat W. Va Code § 62-2-12
(1923) requiresthe gate to indict an incarcerated person withintwo terms of court or, in the albsence of

certain exceptions, release the incarcerated person. For the reasons set forth below, we grant the writ.

l.
FACTS

On October 3, 2001, John H. Shifflet was charged by warrant with bank robbery andwas
incarcerated in the Eagtern Regiond Jail in lieu of $50,000 bond. The court set apreiminary hearing for
October 15, 2001, but counsel for Mr. Shifflet requested acontinuance of that hearing so that experts
could determineMr. Shifflet’ scompetency tostandtria. A psychologist conducted aninitial examingtion,
and by report dated November 9, 2001, declared Mr. Shifflet to be mentdly ill. Because of thisinitid
determination, counsd for Mr. Shifflet requested amore complete competency and crimind respongbility

evaluation.



Thecourt ordered thiseva uation on December 7, 2001, but according to Mr. Shifflet, the
order was not entered until February 8, 2002. Itisunclear from thelimited record beforeus precisely
when and wherethisevauation took place. Thecircuit court did not hold agtatushearinguntil April 5,
2002, a whichtimeareport from doctorsat Sharpe Hospitd (the Sate mentd hospital in Weston, West
Virginia) suggested that Mr. Shifflet was not competent to stand trid. Asaresult, the court ordered Mr.
Shifflet committed to Sharpe Hospitd for Sx months. By September 26, 2002, doctors believed that Mr.
Shifflet’ s condition had improved, and Mr. Shifflet returned to the Eastern Regiond Jail on October 7,

2002. Apparently still unable to post bond, Mr. Shifflet remained incarcerated.

Mr. Shifflet aversthat agrand jury met in Berkeley County on October 29, 2001 and
February 18, May 20, and October 14, 2002. However, a no point during these proceedings did agrand
jury indict Mr. Shifflet for any arime. Bdieving thislack of anindictment to beaviolaion of W. Va Code
8§ 62-2-12 (1923), counsd for Mr. Shifflet filed on October 29, 2002 aMotion for Bond Review
requesting that bond be reduced from $50,000 to apersond recognizancebond. At thistime, the court
had not yet determined Mr. Shifflet’ scompetency to stand trid. Thecourt held two hearingson this
motion on November 1 and November 8, 2002. At thefirst hearing, the court congdered thereport from
Sharpe Hospital and found Mr. Shifflet competent to tand tria. At the November 8™ hearing, the court
conddered Mr. Shifflet’ sargument thet the gate sfalluretoindict him required hisrelease, but ultimatdly
denied hismotion by order dated November 13, 2002. The sameday, counsd for Mr. Shifflet filed an

Emergency Petition for a Writ of Habeas Corpus with this Court.



Beforethis Court could hear the argument of the parties, aspecid term of the Berkeley
County Grand Jury indicted Mr. Shifflet for bank robbery on January 7, 2003. Although the respondent
moved this Court to digmiss Mr. Shifflet’ spetition asmoat, the Court heard the ord argument of the parties
on January 15, 2003. BecausethisCourt findsthat the sate’ sdday in presenting Mr. Shifflet’ scaseto
agrand jury indeed violatesW. Va Code § 62-2-12 (1923), we grant the requested Writ of Habeas

Corpus.

.
STANDARD OF REVIEW

Petitions requesting writs of habess corpusfdl within the origind jurisdiction of this Court:

The Supreme Court of Appedshasorigind jurisdictionin cases of habess

corpus, mandamusand prohibitionand gppellatejurisdictioninal other

casssmentionedin Artide VI, Section 3, of the Condtitution of thisState

and in such additional cases as may be prescribed by law . . ..
Syl. pt. 10, in part, Aetna Casualty & Surety Co. v. Federal Insurance Co., 148 W. Va. 160, 133
SE.2d 770 (1963). Therespondent filed amotion prior to argument requesting thet thisCourt dismissthe
case asmoot becauseagrandjury findly indicted Mr. Shifflet for bank robbery. Inreply, counsd for Mr.
Shifflet arguesthat this case is not moot because others could eeally find themsdvesin asmilar Stugtion
in the future and that some clarification on this point of law is necessary. We have often stated that:

A caseisnot rendered moot even though aparty to thelitigation has had

achangein gatussuch that he no longer hasalegdly cognizableinterest

inthelitigation or theissueshavelod their adversarid vitdity, if suchissues
are capable of repetition and yet will evade review.



Syl. pt. 1, Sateexre. M.C.H. v. Kinder, 173W. Va 387, 317 SE.2d 150 (1984). Thisisclearly
anissuethat iscapable of repetition. We havedso explained theway in which this Court will review a
technically moot issue.:

Threefactorsto be consdered in deciding whether to addresstechnicaly

moot issuesareasfollows firg, the court will determinewhether sufficient

collateral consequenceswill result from determination of the questions

presented so asto judtify relief; second, while technically moot in the

immediate context, questions of great publicinterest may neverthdessbe

addressed for thefutureguidance of the bar and of the public; and third,

Issueswhich may berepeatedly presented to thetria court, yet escape

review at the appellate level because of thair fleeting and determinate

nature, may appropriately be decided.
Syl. pt. 1, Israel by Israel v. W. Va. Secondary Schools Activities Comm'n, 182 W. Va 454, 388
SE.2d 480 (1989). Wefed that thisissue of great public interest should be examined, in spite of thefact
that agrand jury has now indicted Mr. Shifflet. Because wefind thisisnot amoot question, we proceed

with an analysis of Mr. Shifflet’s request.

1.
DISCUSSION

Mr. Shifflet makesavery straightforward argument. Heclaimsthat thestate may not
deprivehim of hisliberty for morethan two termsof court without presenting hiscaseto thegrand jury.
The respondent arguesthat any ddlay in Mr. Shifflet’ scrimind proceeding was dueto defense counsd’s
request for amenta competency evauation, that the epstaken by the court adequately protected Mr.

Shifflet’ sliberty, and thet thetime Mr. Shifflet spent inthementa hospital should tall therunning of thetwo



term limit contained inthe gpplicablegaute. Thegatutein question, dso sometimescaledthetwoterm
rule” reads:

Dischar geof imprisoned per son upon failuretoindict within certain
time; person not indicted by reason of insanity.

A personinjail, on acrimina charge, shall be discharged from

imprisonment if he be not indicted before the end of the second

termof the court, a which heisheld toanswer, unlessit gppear tothe

court that materid witnessesfor the State have been enticed or kept away,

or are prevented from attendance by sicknessor inevitable accident, and

except also that, when a person in jail, on a charge of having

committed an indictable offense, is not indicted by reason of

his insanity at the time of committing the act, the grand jury

shall certify that fact to the court; whereupon the court may

order him to be sent to a state hospital for the insane, or to be

discharged.
W. Va Code § 62-2-12 (1923) (emphasis added). Mr. Shifflet pointsout that he wasincarcerated
October 3, 2001 and, at thetime hefiled his petition with this Court on November 13, 2002, morethan
two terms of court had passed without hisindictment. He dso notesthat the portion of the Satute regarding
materid witnessesisnot goplicable, and that, a thetime hefiled hispetition, no grand jury had consdered
hismentd condition. Because none of the exceptionsgoply, he argues, the Satute commeands hisdischarge

from imprisonment.

Inreply, respondent first arguesthat any delay inMr. Shifflet’ sindictment isattributable
to defense counsdl’ srequest for acompetency evauation. Respondent correctly pointsout that the
prosecution of the mentally incompetent violates due process, and suggeststhat it acted in good faith by

awaiting aresolution on the competency issue before proceeding with Mr. Shifflet’ sprosecution. This



Court hasgated that: “No prindpleismorefirmly engrinedin Anglo-American crimind jurigorudencethan
the prohibition againgt subjecting amentaly incompetent defendant totrid.” Satev. Sanders, 209 W.
Va 367, 376, 549 S.E.2d 40, 49 (2001). We agreewith respondent that it could not take Mr. Shifflet

to trial without determining his competency, but that is not the precise issue before the Court today.

It iseasy to confusetheissue of Mr. Shifflet’ ssanity a thetime of the commisson of the
dleged crime and hiscompetency to gand trid & somelater time, but theseissuesare, and must remain,
diginct. Thegatutegivesthegrand jury three choiceswhen asked to indict asuspect: find theevidence
aufficient and indict the accused, refuseto indict on the basis of insufficient evidence, or in gopropriate
cases, make athird choice and choose not to indi ct because the accused was not sane at the time of
committing the act alleged:

[W]henapersoninjail . . . isnot indicted by reason of hisinsanity & the

time of committing theat, thegrand jury shdl certify thet fact to the court;

whereupon the court may order him to be sent to astate hospitd for the

insane, or to be discharged.

W. Va Code 8 62-2-12(1923). Inthegreat mgority of cases, the sanity of the accused at thetime of
the offensewill not be at issue, or will not be raised until alater point in the prosecution of the accused.
Thequoted language merdy givesthegrandjury theoption of finding thet the accused cannot beindicted
for the offense charged, but might beacandidatefor commitment toamenta hospitd. If thegrand jury

doesindict aperson who wasarguably insanea thetime of the offense, that question of thedefendant’ s

sanity will still be addressed prior to trial.



The question of the accusad’ scompetency to dand trid isan entirdy different maiter. A
person could be sanea thetime of committing acrime, yet might not be competent to dand trid Sx months
later. Conversdly, aperson could beinsane at thetime of committing acrime, but could be rendered
competent to sand trid by treestment or medication. Therespondent blursthisimportant distinction by
claming that the state could not present Mr. Shifflet’ scaseto agrand jury without adetermination thet he

was competent to stand trial. There is simply no support for this argument.

Finaly, therespondent arguesthat thetimeMr. Shifflet spent in the mental hospital
undergoing treetment should not be counted againg the gat€ stime limit of two termsto present the case
tothegrand jury. Respondent calsour attention to ancther case where adefendant claimed thet the Sate
improperly delayed histrid. InSatev. Rhodes, 166 W. Va. 402, 274 S.E.2d 920 (1981), defendant
Rhodes claimed that the state had violated the so-called “threeterm rule” of W. Va Code § 62-3-21
(1959) by not trying him within threetermsof court of hisindictment. Defendant Rhodeshad beenfound
Incompetent to Sand trid and theensuing trestment to retorehiscompetency delayed theonset of histrid.

Whileitistruethat thisCourt found thet any term of court during which the defendant isincompetent should



not be counted againgt the threeterms,* Rhodes ded swith adifferent satute and isnot applicableto the

instant case.

With respect to respondent’ sfind argument, there is smply no language in the ingtant
Satutethat providesfor atolling of thetimelimit for any period the accused spendsin amenta hospitd.
Aswehave often dated: “Wherethelanguage of agatuteisdear and without ambiguity the plain meaning
Isto be accepted without resorting to therules of interpretation.”  Syl. pt. 2, Satev. Elder, 152W. Va
571, 165 S.E.2d 108 (1968); accord, syl. pt 2, Mallamo v. Town of Rivesville, 197 W. Va. 616,
477 SE.2d 525 (1996); McKenziev. Smith, 212 W. Va. 288, 569 SEE. 2d. 809 (2002). Or, in other
words, “[i]n any search for the meaning or proper gpplicationsof adaute, wefird resort to the language
itself.” Maikotter v. University of W. Va. Bd. of Trustees, 206 W. Va. 691, 696, 527 S.E.2d 802,

807 (1999).

The statute saysthat “[a] personinjail shall be discharged fromimprisonment” if
not indicted by the end of the second term of court. While the statute does discuss what happensif the

grand jury bdlievestheaccused isinsane a thetime of the commission of the offense, the Satute does not

The Court held that:

Whereaddfendant isunableto betried inaparticular term because of his
incompetency to stand tria, such term should not be counted under our
three-term statute, W. Va. Code, 62-3-21.

Syl. pt. 2, Sate v. Rhodes, 166 W. Va. 402, 274 S.E.2d 920 (1981).
8



providefor an extenson of thetwo term timelimit for any period an accused spendsin astate menta

hospital. Thuswe must reject this tolling argument put forth by the respondent.

Thedaute exigsto protect adtizen from languishing in custody without indictment baing
medeagang himor her. A fundamenta precept in our system of justiceisthat no person may be deprived
of liberty without due processof law. Both our stateand federa congtitutionscommeand that personsbe
charged with acrimeand brought to trid asexpeditioudy aspossble. AsthisCourt discussedinasmilar
case 80 years ago:

It will be observed that Blankenship says hewas arrested on May 23,
1922, . .. but he dso expresdy saysthat he has been continuoudy held
injall ether in Logan or Jefferson county upon the same chargefor which
he is now detained and imprisoned, from May 23, 1922, up to and
induding the 30th day of Jenuary, 1923. Thismaterid and vitd dlegation
isnot denied by the return, and therefore must be consdered astrue. Is
Blankenship, because of this fact, entitled to be released from
imprisonment? Our statute-- section 12, ¢. 158, Code (Code 1913, sec.
5561) -- says so. It reads:

“A personinjail, on acriminal charge, shall be discharged from
imprisonment if he be not indicted before the end of the sscond term of the
court, at which heisheld to answer, unlessit appear to the court that
materid witnessesfor the state have been enticed or kept away, or are
prevented from attendance by sickness or inevitable accident. * * *”

Faluretoindict within two terms after he has been hdd rdeeseshim from
imprisonment.

Ex parte Blankenship, 93 W. Va. 408, 410, 116 SE. 751,752 (1923). Ultimately the Court adopted
the language of the Satute asthe sole syllabus paint for the opinion. Though it now bearsanew citation,

our statute still reads largely asit did in 1923, and still commands the same resullt.



Whilewe understand thet thereisno nefariousintent behind the state’ shandling of Mr.
Shifflet’ s case, the Satute existsto protect dl of us and to make the extended incarceration of aperson
without indictment impossible. Therecord indicatesthat Mr. Shiffletindeed suffered from serious mental
illness and thet thelower court and the prosecutor’ s office each made agood faith effort to treet Mr. Shifflet
fairly and ded with this casein an expeditiousfashion. However, out of an abundance of caution, our
Legidaure has declared that an incarcerated person must have hisor her case acted upon by agrand jury
withintwo termsof court, period. Inthiscase, the satefailed to meet thisburden, and sowemust grant

the requested writ of habeas corpus.?

Wehavenot logt Sght of thedistinction between Mr. Shifflet’s possbleguilt and the propriety
of hisincarceration. “Itisawell established principlethat theright of aperson to thewrit of habeas corpus
dependsontheillegdity of hisdetention at thetime of thefiling of the petition and doesnot depend on his

guilt or innocence.” Sateexrdl. Titusv. Hayes, 150 W. Va. 151, 159, 144 S.E.2d 502, 507-08

“Counsd for Mr. Shifflet, in abrief opposing respondent’ s motion to dismissthis case as moot,
suggeststhat the January 7, 2003 indictment was defective, but thisissueisnot presently beforethe Court.
Presuming that the January 7, 2003 indictment of Mr. Shiffletisvalid, aquestion wedo not reachinthis
opinion, we recognize thet our holding may havelittle practical vauefor Mr. Shifflet, as he may now be
incarcerated on the basis of the January 7, 2003 indictment.

Aswenoted in Blankenship, “[f]alluretoindict within two terms after he hasbeen held rleases
him from imprisonment. Of course that does not discharge him from prosecution.” EXx parte
Blankenship, 93 W. Va. 408, 410, 116 SEE. 751, 752 (1923). As dated above, our holding today
would not dlow Mr. Shifflet to escape prosacution for hisaleged crimes. However, thefact thet the tate
took action and convened agpedid grand jury subsequent to Mr. Shifflet’ spetitionfor relief doesnot affect
the validity of hisorigina claim.
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(1965). Theissueof Mr. Shifflet’ sguilt or innocence, of course, belongsto ajury of hispeers. Our

decision today does not mean that Mr. Shifflet cannot still be prosecuted for his alleged offenses.

V.
CONCLUSION

For the reasons stated, petitioner’ s request for awrit of habeas corpusis granted.

Writ granted.
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