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The Opinion of the Court was delivered PER CURIAM.

CHIEF JUSTICE STARCHER dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “TheWest VirginiaRulesof EvidenceandtheWest VirginiaRulesof Civil Procedure
dlocaesgnificant discretiontothetria court inmaking evidentiary and procedura rulings. Thus, rulings
ontheadmisshility of evidence and the gppropriateness of aparticular sanction for discovery violdionsare
committed to the discretion of thetrid court. Absent afew exceptions, this Court will review evidentiary
and procedura rulingsof thecircuit court under an abuse of discretion gandard.” Syl. Pt. 1, McDougal

v. McCammon, 193 W. Va. 229, 455 S.E.2d 788 (1995).

2. “Theaction of atrid court in admitting or excluding evidencein theexercise of its
discretionwill not be disurbed by the gppdlate court unlessit gppearsthat such action amountsto an ause
of discretion.” Syl. Pt. 10, Satev. Huffman, 141 W. Va. 55, 87 SEE.2d 541 (1955), overruled on other

grounds, Sate ex rel. R.L. v. Bedell, 192 W.Va. 435, 452 S.E.2d 893 (1994).

3. “The Supreme Court of Appedsreviews sentencing orders. . . under adeferentia
abuseof discretion sandard, unlessthe order violatesstatutory or condtitutional commands.” Syl. Pt 1,

in part, Sate v. Lucas, 201 W. Va. 271, 496 S.E.2d 221 (1997).

4. “ Sentencesimposd by thetrid court, if within gatutory limitsand if not based on some
impermissblefactor, are not subject to gppellatereview.” Syl. pt. 4, Satev. Goodnight, 169W. Va

366, 287 S.E.2d 504 (1982).



5. “Rule608(b) of the West VirginiaRulesof Evidencelimitstheadmisshility of evidence
of spedificingancesof conduct for the purposeof attacking the credibility of awitness. Such evidence may
not be proved extring caly, but may beinquired into by cross-examination of thewitness. Furthermore,
the evidenceisadmissbleonly if probative of truthfulnessor untruthfulness” Syl. Pt. 6, Satev. Murray,

180 W. Va. 41, 375 S.E.2d 405 (1988).

6. “Artidelll, Section 5 of the West Virginia Congtitution, which containsthe crud and
unusud punishment counterpart to the Eighth Amendment of the United States Condtitution, hes an express
gatement of the proportionaity principle: ‘ Penatiesshdl be proportioned to the character and degree of

the offence.’” Syl. pt. 8, Sate v. Vance, 164 W. Va. 216, 262 S.E.2d 423 (1980).

7. “Indetermining whether agiven sentence violatesthe proportiondity princplefoundin
Artidelll, Section 5 of theWest VirginiaCondtitution, condderationisgiven to thenature of the offense,
thelegidative purposebehind the punishment, acomparison of the punishment with what would beinflicted
in other jurisdictions, and acomparison with other offenseswithin the samejurisdiction.” Syl. Pt. 5,

Wanstreet v. Bordenkircher, 166 W. Va 523, 276 S.E.2d 205 (1981).



Per Curiam:

Thisisan goped by Mr. Brandon Johnson (hereinafter “ Appellant”) fromaMay 6, 2002,
order of the Circuit Court of Ohio County sentencing him to forty-eight yearsin the penitentiary for
aggravated robbery. The Appdlant contendsthat such sentenceis digoroportionate and thet the lower court
erredinfaling to permit evidence of thevictim’ sadmitted use of crack cocaine gpproximatdy eght hours
prior tothevictim’ sidentification of theAppdlant inapolice phato line-up. Uponthoroughreview of the

arguments, briefs, and record in this matter, we affirm the determination of the lower court.

I. Factual and Procedural History

OnJduly 13,2001, Mr. Todd McAlliger (hereinafter “victim” or “Mr. McAllister”) was
ariving through aresdentia areaof Wheding, Wegt Virginia Hetedlified that he Sopped hisvehidea the
behest of two young African-American males. Hefurther testified thet the A ppdlant then approached the
vehicleand entered the passenger Sdeand requested money. The Appe lant thereafter dlegedly picked
upthevictim'’ spaycheck fromthecar and pulled back hisjacket to reved aslver automatic pigtol inthe
waistband of hispants. The other assailant then asked for additiona money and pointed arevolver a Mr.
McAlliger. Mr. McAlligter refused to provide moremoney and then droveaway. Asheleft the scene
of thisincident, either the Appd lant or hisaccompliceshot & Mr. McAlliger'scar. Two bulletshit Mr.

McAllister, injuring his shoulder and thigh.



After leaving the scene, thevictim traveled to afriend’ shome and smoked crack cocaine.
Severd hourslater, the victim went to hiswife shome. Mr. McAlliser'swife convinced himto seek
medica attention, and the hospitd thereafter derted thepolice. Mr. McAlligter identified the Appellant

from a photo array approximately eight hours after smoking the crack cocaine.

The Appdlant was Sxteen years of agea thetimethedleged crimewas committed. He
wastranderred to adult Satus subsequent to a December 11, 2001, trandfer hearing. The Appdlant does
not chdlengethetrander to adult datus. In preparationfor trid, thelower court granted the prosecution’s
motion in limineto suppressevidence of the victim’ suse of crack cocaine. A hearing washeld onthe
motioninlimine, and thelower court determined thet the victim' suse of crack cocaine hed not effected the
vdidity of theidentification process. The Appdlant wasthereafter convicted of first degreerobbery on

April 4, 2002, and sentenced to forty-eight yearsin the West Virginia Penitentiary.

On apped,, the Appd lant assertstwo dlegations of error: (1) thelower court erred in
granting the prosecution’ smoation to suppress evidence of thevictim'suse of crack cocaine; and (2) the

lower court erred in sentencing the Appellant to forty-eight yearsin the penitentiary.

I1. Standard of Review
Withregardtothe Appdlant’ scontention that thel ower court erred inexduding evidence

of thevictim’ suse of crack cocaine prior to theidentification, this Court reviewsthat matter under an abuse



of discretion standard. Asthis Court emphasized in syllabus point one of McDougal v. McCammon,
193 W. Va. 229, 455 S.E.2d 788 (1995),
TheWes VirginaRulesof EvidenceandtheWes VirginiaRules

of Civil Proceduredlocatesgnificant discretionto thetria courtinmeking

evidentiary and procedura rulings. Thus, rulingson theadmissibility of

evidence and the gppropriateness of aparticular sanction for discovery

violationsare committed to the discretion of thetrid court. Absent afew

exceptions, thisCourt will review evidentiary and procedurd rulingsof the

circuit court under an abuse of discretion standard.
Wehavedso previoudy hddthat “[t]he action of atrid court in admitting or excluding evidencein the
exercise of itsdiscretion will not be disturbed by the appdllate court unlessit appearsthat such action
amountsto an abuse of discretion.” Syl. Pt. 10, Satev. Huffman, 141 W. Va. 55, 87 S.E.2d 541
(1955), overruled on other grounds, Sateexrel. RL. v. Beddl, 192 W.Va 435, 452 SE.2d 893; see

also Syl. Pt. 4, Riggle v. Allied Chem. Corp., 180 W. Va. 561, 378 S.E.2d 282 (1989).

WithregardtothisCourt’ sreview of thelower court’ ssentencing determination, this Court
explained asfollowsin pertinent part of syllabus point oneof Satev. Lucas, 201 W. Va. 271, 496
SE.2d 221 (1997): “The Supreme Court of Appesalsreviews sentencing orders. . . under adeferentia
abuse of discretion $andard, unlessthe order violates Satutory or condtitutional commands” In syllabus
point four of State v. Goodnight, 169 W. Va 366, 287 S.E.2d 504 (1982), this Court stated:
“Sentencesimposed by thetrid court, if within atutory limitsand if not based on someimpermissble

factor, are not subject to appellate review.”

I11. Discussion
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A. Evidence of Victim's Drug Use

On March 28, 2002, the lower court conducted a hearing in which the lower court
addressed the Stat€’ smoation inlimine to exclude evidence regarding the victin' sdrug use prior to the
Identification procedure. Thevictim tedtified that he had used the drug gpproximately eight hoursprior to
hisidentification of the Appelant in the photo soread and that the effects of the drug typically lasted only
one-hdf hour. Detective Keith Brown dso testified that based upon hisexperience asapolice officer and
hisprior obsarvation of individuals under the effects of crack cocaine, hedid not believethat thevictim was
suffering from the effects of any drug as he participated in the photo lineup identification process. Bassd
upon suchtestimony that theuseof crack cocainehad not affected thevdidity of theidentification process,
thelower court concluded that evidenceof use of crack cocaine, if introduced, could only beutilized to

discredit the victim in an impermissible manner.

Rule 608(b) of the Wes VirginiaRules of Evidence governstheadmisshility of spedific
Instances of conduct used to attack the credibility of awitness. Rule 608(b) essentidly providesthat
evidenceof specific bad actsisadmissible only if probative of truthfulness or untruthfulness. Satev.
Murray, 180 W. Va. 41, 375 S.E.2d 405 (1988). Specificdly, syllabuspoint sx of Murray provides
asfollows:
Rule 608(b) of the West VirginiaRules of Evidencelimitsthe
admissibility of evidenceof specificingances of conduct for the purpose
of attacking the credibility of awitness. Such evidence may not be proved
extrindcdly, but may beinquired into by crass-examingtion of thewitness

Furthermore, theevidenceisadmissbleonly if probetiveof truthfulnessor
untruthful ness.



The purpose of the March 28, 2001, hearing before thelower court wasto determinethe effect of the
crack cocaineuseupon thevictim' sability to makean accurate judgment regarding identification of the
assalantinaphaoto lineup. Inthat sense, the hearing addressed the issue of thevictim' struthfulness or
untruthfulness, accuracy or inaccuracy. Theevidencepresentedinthat hearing, however, persuadedthe
lower court that the gpan of timebetween the useof crack cocaine and theidentification diluted theimpact
of the crack cocaineuse. Thelower court found that the crack cocaine use had no impact upon the
Identification process, and no other evidence was presented to chalengethe court’ sfinding. Based upon
our review of theevidence, wecannot concludethat thelower court abused itsdiscretionin determining
that theevidence of crack cocaineuseseverd hoursprior tothevictim' sidentification of the Appdlant did

not affect the validity of the identification process, was irrelevant, and was inadmissible.*

B. Evaluation of the Forty-Eight Y ear Sentence
The Appdlant dso contendsthet thelower court violated Artide 11, Section 5 of the West
VirginiaCongtitution by sentencing him toforty-eght yearsfor aggravated robbery with afirearm. He
maintainsthat the sentence isexcess veand disproportionateto the character and degree of hisoffense.
Insyllabus point eight of Satev. Vance, 164 W. Va 216, 262 S.E.2d 423 (1980), this Court explained:
Articlelll, Section 5 of theWest VirginiaCongtitution, which

containsthe cruel and unusua punishment counterpart to the Eighth
Amendment of theUnited States Condtitution, hasan expressstatement

'Moreover, the lower court correctly refused to admit the evidence based upon the fact
thet, under Rule403 of theWest VirginiaRulesof Evidence, theprobativevaueof theevidencewould be
substantially outweighed by its prejudicial effect.
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of the proportiondity principle: “ Pendtiesshal beproportionedtothe
character and degree of the offense.”

Further, syllabus point five of Wanstreet v. Bordenkircher, 166 W. Va. 523, 276 S.E.2d 205 (1981),
provides:
In determining whether a given sentence violates the

proportiondity princplefoundin Artidelll, Section 5 of theWes Virginia

Congtitution, consideration is given to the nature of the offense, the

|legidative purposebehind the punishment, acomparison of thepunishment

withwhat would beinflictedin other jurisdictions, and acomparisonwith

other offenses within the same jurisdiction.
Inatempting to goply the referenced princplesto the sentencein the case sub judi ce, we mugt be cognizant
that the lower court’ s sentencing order spedifiesthat the forty-eight year sentence will be reviewed when
the Appdlant reachesthe age of eighteen years. Thus, thiscaseisprocedurally uniqueto the extent that
whilethe Appellant has been sentenced, thelower court hasretained the authority to reexamineits
determination when the Appelant atainsthe age of eighteen years. The Appdlant’ seghteenth birthday
ISApril 24, 2003. Thelower court stated specificaly that another hearing would be held subsequent to
the Appdlant’ se ghteenth birthday for the purpose of “possible reconsderation or modification of the
Defendant’ s sentence based on dl reasonablerecordsavailable sncethe Defendant’ sconviction.” The
retention of such authority isin compliance with West Virginia Code § 49-5-16(b) (1997) (Repl. Val.

2001).2

“West Virginia Code § 49-5-16(b) provides as follows:

No child who has been convicted of an offense under the adult

juridiction of thedircuit court shdl behddin custody inapenitentiary of

thisstate: Provided, That such child may betransferred from asecure
(continued...)



Consequently, in our examination of the Appdlant’ sclamsof disproportiondity and
excessveness of sentence, wemust acknowledgethat theforty-eight year sentence may be reduced upon
recond deration subsequent to A pril 24, 2003. Wetherefore concludethat immedi ate examination of the
Appdlant’ sdisproportiondity chalengeunder thetwo methods of evauation consistently utilized by this
Court and succinctly expressed in Satev. Cooper, 172 W. Va. 266, 304 S.E.2d 851 (1983), would
bepremature. Moreover, theauthority to reevauate the Appdlant’ ssentencein light of the Appdlant’s
behavior snce hisconviction lies squarely in the lower court. AsWest Virginia Code 8 49-5-16(b)
provides, itisincumbent upon thelower court to conduct an adequateinvestigetion of thefactsconcerning
the Appdlant’ spog-conviction behavior to assessthe advisahility of reductioninhissentence: Thismethod
of imposing asentence upon ajuvenileand requiring recond deration upon reeching theageof eghteenis
utilizedinanattempt tobaancethegpecid arcumgtancesaf juvenilecrimewith theneed to protect society
fromvidlent offenders. Indeed, thelower court’ sgpproach to sentencing the Appellant serves such agod
by initidly imposing asubstantia sentencewnhilereserving the opportunity to reevaluateand reducethat

sentence when the Appellant reaches the age of eighteen years.

?(...continued)

juvenilefacility to apenitentiary after he shall attain the age of eighteen
yearsif, in thejudgment of the court which committed such child, such
trander isgppropriate: Provided, however, That any other provision of
thiscodeto the contrary notwithstanding, prior to suchtransfer thechild
shdl bereturned to the sentencing court for the purpose of recongderation
and modification of theimposad sentence, which shal be based upona
review of al recordsand relevant information relating to the child's
rehabilitation 9ncehisconviction under theadult jurisdiction of thecourt.

~



Based upon the existence of further discretion within thelower court to adjust the
Appdlant’ s sentence subssquent to condderation of factors not presently before this Court, wededineto
prematurdy interveneinthesentencing process. Wewill permit thelower court an opportunity toperform
its planned review and reevaluation. ThisCourt isfully confident that thelower court will dter the
subgantial forty-eight year sentenceif the Appdlant, through his more recent conduct, demondratesthat

areduction in sentence would be advisable.

Affirmed.



