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SYLLABUSBY THE COURT

1. “This Court reviews the circuit court's find order and ultimate disposition
under an abuse of discretion standard. We review chdlenges to findings of fact under a clearly
eroneous standard; conclusons of law are reviewed de novo.” Syl. Pt. 4, Burgess v.

Porterfield, 196 W.Va. 178, 469 S.E.2d 114 (1996).

2. “The procedures avalable to materidmen by W.Va. Code, 38-2-1, et seq.,
as amended, are whally statutory, and consequently, one who would enforce a dam under the
datutory lien procedures mus subgantidly comply with dl the gpplicable provisons of
Chapter 38 of the Code.” Syl. Pt. 3, Woodford v. Glenville State College Housing Corp.,

159 W.Va. 442, 225 S.E.2d 671(1976).

3. “Mechanics lien dautes must be drictly congrued with reference to those
requirements upon which the right depends and liberdly construed with reference to the
manner in which the right is perfected.” Syl. Pt. 1, Earp v. Vanderpool, 160 W.Va. 113, 232

S.E.2d 513 (1976).



Per Curiam:

Appdlants Richard L. and Wendy K. Redd appeal from the October 31, 2001,
order of the Circuit Court of Wood County awarding judgment to Appelee Badger Lumber
Company, Inc., (“Badger Lumber”) aganst Appedlee Steven Tice and enforcing a mechanic’'s
lien filed by Badger Lumber againg the Redds residential property. Appdlants further apped
from a December 7, 2001, order denying ther motion for new trid. As grounds for the apped,
Appdlants assert that the mechanic's lien a issue cannot be enforced due to Badger Lumber's
noncompliance with the statutory requirements for obtaining such a lien.!  Upon our review of
the rdevant statutes and the record in this matter, we find that the lower court was in error with

regard to the enforceability of the mechanic'slien at issue and accordingly, we reverse.

|. Factual and Procedural Background
Appdlants are the owners of a parce of real estate known as Lot No. 8, Coram
Park Addition, that is located in the Union Didrict of Wood County. On May 8, 2000, they
dgned a contract with a genera contractor, National Gulf Development, Inc. (“Nationd Gulf”),
for the construction of a resdentid dwdling on this property. During the course of thar

home's condruction, Badger Lumber furnished and sold upon open account, certain lumber

1Se W.Va Code § 38-2-4 (1923) (Repl. Vol. 1997).
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products and materials to Steven Tice, the owner of Nationa Gulf. All of the building supplies

a issuein this case were sold to Mr. Ticein hisindividud capacity.

On January 26, 2001, Badger Lumber filed a Notice of Mechanic's Lien in the
Wood County Clerk’'s Office agangt Appdlants rea estate and the improvements located on
such property for cumulaive unpad hills in the amount of $33,564.73. While Badger Lumber
served the notice upon Mrs. Redd at Appellants place of residence, it did not separately serve

the notice upon Mr. Redd.

Badger Lumber filed the complaint in the underlying action against the Redds,
Nationd Gulf, and Mr. Tice on April 17, 2001, through which it sought to have the mechanic’'s
lien amount judicidly determined and further sought a judgment that would force the sde of
the Redds real edtate to obtain satisfaction of its lien. At the conclusion of a bench trid held
on October 9, 2001, the drcuit court ruled in favor of Badger Lumber. In its ruling entered on
October 31, 2001, the trid court awarded judgment to Badger Lumber against Mr. Tice in the
amount of $33,564.73 plus costs and interest and held that the mechanic's lien previoudy filed
by Badger Lumber was vdid and enforceable. The trid court further ordered the appointment
of a specid commissoner for the purpose of sdling the Redds red edate to satisfy the

mechanic'slien & issue.



Appdlants chdlenge the rding of the lower court on two grounds. First, they
assert that the mechanic's lien is not enforceable because the lien was not obtained, as required
by West Virgnia Code § 38-2-4 (1923) (Repl. Vol. 1997), against a general contractor or a
subcontractor.  Rather than assarting the subject lien againgt Nationd Gulf as the generd
contractor, Badger Lumber sought a lien against Mr. Tice, in his individua cepeacity. As a
second bass for gpped, Appdlants assert that should the lien be enforceable, it can only be
enforced aganst Mrs. Redd's one-hdf interest in the property because Mr. Redd was not

individudly served with notice of the mechanic’slien.

[I. Standard of Review

The controlling standard of review was set forth in syllabus point four of
Burgess v. Porterfield, 196 W.Va. 178, 469 SE.2d 114 (1996), in which we dated: “This
Court reviews the drcuit court’'s find order and ultimate dispostion under an abuse of
discretion standard.  We review chdlenges to findings of fact under a clearly erroneous
standard; conclusons of lav are reviewed de novo.” As to those issues presented which
involve issues of datutory interpretation, however, our review is de novo. Sl. Pl
Chrystal RM. v. Charlie A.L., 194 W. Va 138, 459 S.E.2d 415 (1995) (“Where the issue on
an appea from the drcuit court is cdealy a quesion of law or involving an interpretation of
a statute, we apply a de novo standard of review.”).  Accordingly, we proceed to review this

meatter with these gandards in mind.



[11. Discussion
Appdlans argue that the circuit court erred in granting the subject mechanic's
lien againg the red estate which they own because the materids furnished by Badger Lumber
were not furnished or sold to a generd contractor. The materidman’s lien statute provides as
follows

Every person, firm or corporaion, which shal furnish to
any general contractor or to any subcontractor mentioned in
sections one and two [88 38-21-, 38-2-2] of this article, any
materids, machinery or other equipment or supplies necessary to
the completion of any building or other Sructure mentioned in
this article, or improvement gppurtenant thereto, for use in the
erection, condruction, repair or remova thereof, by virtue of a
contract between such general contractor or subcontractor
and the materialman or fumnisher of machinery, or other
supplies or equipment necessary to the completion of such
generd contract, dhdl have such a lien for his compensgtion as is
mentioned in section one [§ 38-2-1] of thisarticle.

W. Va Code § 38-2-4 (emphasis supplied).

Because the maerids that Badger Lumber supplied to the home dte for use in
the condruction of the Redds home were supplied through an account that was set up and
billed to Mr. Tice, individudly, rather than to National Gulf, the Redds contend that Badger
Lumber has not met the Statutory requistes necessary for entittement to a mechanic's lien.
See id. It is axiomatic tha “[flhe pefecting and enforcing of a mechanic’'s lien in this
jurisdiction is controlled by datute, and the lien has no exisence without it.” Kendall v.

Martin, 136 W.Va. 192, 197, 67 SEE.2d 42, 45 (1951). In the same vein, this Court has held



that: “The procedures avalable to materidmen by W.Va. Code, 38-2-1, et seq., as amended,
are whally gatutory, and consequently, one who would enforce a clam under the dtatutory lien
procedures must substantialy comply with dl the applicable provisons of Chepter 38 of the
Code.” Syl. Pt. 3, Woodford v. Glenville State College Housing Corp., 159 W.Va. 442, 225

SE.2d 671 (1976).

In explandtion of its busness practice of seting up accounts with individuas
rather than corporations, Badger Lumber testified, through its president Paul Ferrdll, that:

I’'ve dways — it's my policy, being a lawyer, when | ded with a
customer, | try to keep it in thar individua name. | try to ded
with them on an individud bass. | pesondly don't like
corporations where you can hide assets and not have any assets in
a corporation, and it's dways been our policy at Badger's to try
to keep it in the individud’s name unless it's a big corporation
like DuPont or somebody that's listed on Dunn & Bradsireet.

While Mr. Ferdl mantaned that he could not have been aware of the contractua agreement

between the Redds and National Gulf, there was conflicting testimony on this issue.

2Whereas Mr. Fardl daimed that he was unaware that the materids that were
supplied to the Redds home dSte were utilized in connection with a congtruction contract
between Nationa Gulf and Appdlants, Mr. Tice testified thet:

“Paul [Ferrdl] was dways aware of the company that | owned. He
was wel aware of that. We have a very close reationship. Paul
had seen my portfolio of homes put together, which was Nationa
Gulf Deveopment prominently displayed on every page, every
house. Every check | sent Paul was headed with Nationa Gulf
Development, Incorporated. Paul was very aware of the fact that
| had a corporation and that | built a lot of houses. . . . And also,
(continued...)



Badger Lumber suggests that principles of agency should be used to alow it to
utilize the mechanic's lien statute. Maintaining that it never intended to ded with Mr. Tice as
the agent of Nationd Gulf, Badger Lumber argues that nonetheless he was the actud agent of
his wholly owned corporation. Accordingly, Badger Lumber submits that Mr. Tice bound his
principd, Nationd Gulf, when he acquired maerids on behdf of the corporation for use in

building the Redds house.

It is well recognized that: “Mechanics lien datutes must be drictly construed
with reference to those requirements upon which the rignt depends and liberdly construed with
reference to the manner in which the right is perfected.” Syl. Pt. 1, Earp v. Vanderpool, 160
W.Va 113, 232 SE.2d 513 (1976). Thus, the issue of whether Badger Lumber acquired a right
to a maeidman's lien under the provisons of West Virgnia Code 8§ 38-2-4, through
principles of agency or otherwise, must be determined based on a strict construction of the
datutory requirements®  The datute is clear that the right to a maeidman’'s lien arises from
the existence of a contract, written or implied, between a “genera contractor or subcontractor

and the maeridman” W.Va Code § 38-2-4. In this case, Badger Lumber chose not to

?(...continued)
| don't bdieve | ever dgned awything persondly as far as
persondly guaranteeing anything.”

3The issues presented by this case do not concern the perfection of the lien, such
as auffidet detal regading the maerids provided or the timdines of the filing of the
notice.  Consequently, the datutory provisons ae subject to drict, rather than libera
congruction. See Earp, 160 W.Va. at 113, 232 SE.2d at 514, syl. pt. 1.
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contract with the general contractor, but instead to do busness soldy with Mr. Tice in his
individud capacity. Consequently, Badger Lumber is not a member of a class entitled to the
protections of the mechanic’'s lien datute. See Rosenbaum v. Price Constr. Co., 117 W.Va
160, 164, 184 SE. 261, 263 (1936) (recognizing that “[bjeyond those three classes [generd
contractors, subcontractors, and persons contracting with such entitie, the [materidman’s]
dtatute affords no protection”).

In full recognition of the harshness of the remedies necessxry to enforce a
mechanic's lien such as judicd sde and attachment, the law necessaily ingsts upon drict
compliance with the statutory requirements for enforcement of such a lien. See De Lung v.
Baer, 118 W.Va 147, 149, 189 SE. 94, 95 (1936) (observing that “[alttachment is a harsh
remedy, drictlly satutory” and “‘[tlhe remedy by attachment, being authorized done by satute
and in derogation of the common law, . . . its gpplication will be carefully guarded by the courts
and it will be confined drictly within the limits prescribed by the satute”) (quoting Syl. Pt
1, Deaplain v. Armstrong, 21 W.Va 211 (1882). Construing the statute in strict fashion, as
is required, we cannot conclude that the right to a materidman’s lien arose under the facts of
this case. Dedlining to utilize principles of agency for purposes of meeting the requirements
of the mechanic's lien datute, we conclude that the requisite contractual agreement between
a maeridman and a generd contractor or subcontractor is not present in the case sub judice.
See id.  Accordingly, the drcuit court erred in determining that the mechanic’'s lien asserted

by Badger Lumber was vaid and enforcesble.



Having determined that the drcuit court committed error in finding that a vaid
and enforceable mechanic’'s lien was in exisence in this case, we reverse the lower court’s

holding with regard to the enforceability of the mechanic’slien.*

Reversed.

“Based on our determination that Badger Lumber faled to establish its right to
a maeidman’s lien, we do not address the dternate ground of appeal predicated on lack of
service.



